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PREFACE  TO  VOLUME  LV. 


Several  cases  of  special  interest  occur  in  this  volume. 
Lynch  v.  Nurdin,  p.  191,  established  the  principle  that  one 
may  be  responsible  not  only  for  directly  causing  harm  by 
negligence,  but  for  negligently  creating  a  state  of  things 
which  iavites  trespass  or  negligence  likely  to  cause  damage. 
The  latest  application  of  this  principle  is  in  McDowall  v. 
G.  W.  R.  Co.  [1902]  1  K.  B.  618.  It  is  obviously  incon- 
sistent  with  the  opinion  formerly  held  that  one  could  in  no 
case  be  liable  for  a  series  of  consequences  including  the 
voluntary  act  of  a  third  person  as  a  material  element.  This 
appears  to  have  been  overlooked  in  some  recent  arguments 
and  discussion. 

Peters  v.  Fleming^  p.  495,  is  still  a  leading  authority  on 
the  liability  of  an  infant  for  necessaries,  as  regards  the  deter- 
mination of  what  things  are  included  in  that  description. 

Davis  V.  Blacky  p.  453,  raises  but  does  not  decide  the  ques- 
tion whether  an  action  can  be  brought  at  common  law  for 
refusing  to  ^solemnize  a  marriage.  There  can  be  little 
doubt  that  medieval  lawyers  would  have  considered  the 
matter  "merely  spiritual"  and  denied  the  existence  of  a 
cause  of  action. 

Comfoot  V.  Fowke^  p.  655,  dealt  with  a  singular  question  of 
legal  casuistry.  An  agent  makes  an  untrue  statement,  himself 
believing  it  to  be  true,  about  a  fact  which  is  within  the 
knowledge  of  his  principal,  the  principal  not  having  speci- 
fically authorized  the  statement.  Is  the  statement,  on  the 
whole,  fraudulent  as  against  the  other  party  who  relies  on 
it?  It  is  now  generally  understood  that  a  false  statement 
made  in  such  circumstances  is  ground,  at  all  events,  for 
rescinding  a  contract  obtained  by  it,  and  that  the  decision  of 
the  majority  in  Comfoot  v.  Fowke  stands  only  as  a  warning 
against  exaggeration  in  pleading. 
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Quarman  v.  Burnett,  p.  717,  is  a  well-known  and  important 
decision  upon  the  relation  of  master  and  servant  as  a  ground 
of  the  master's  liability  for  the  servant's  acts  and  defaults. 
It  settles  the  principle  that  a  man  does  not  necessarily  become 
the  servant  of  a  person  for  whose  immediate  benefit  and  under 
whose  apparent  authority  he  is  doing  his  work.  In  the  last 
paragraph  of  the  judgment  there  is  a  remarkable  anticipation 
of  a  later  line  of  authorities.  '*  The  rule  of  law  may  be  that 
where  a  man  is  in  possession  of  fixed  property,  he  must  take 
care  that  his  property  is  so  used  or  managed  that  other 
persons  are  not  injured ;  and  that,  whether  his  property  be 
managed  by  his  own  immediate  servants,  or  by  contractors 
with  them,  or  their  servants  "  (p.  727).  Nearly  a  generation 
elapsed  l)efore  the  rule  thus  suggested  was  laid  down  in 
Indermaur  v.  Dames  (1866)  L.  R.  1  C.  P.  274  (in  Ex.  Ch. 
2  C.  P.  311),  in  a  judgment  delivered  by  Willes  J.  It  has 
now  become  a  rule  of  wide  and  frequent  application.  See 
Marney  v.  Scott  [1899]  1  Q.  B.  986. 

Mayor  of  Ludlow  Y .  Charlton^  p.  794,  is  one  of  the  cases  still 
commonly  cited  on  the  necessity  of  municipal  corporations 
contracting  under  their  common  seal. 

We  are  now  well  embarked  on  the  late  Mr.  Beavan's  volu- 
minous reports  in  the  Rolls  Court.  It  is  impossible  not  to 
wish  that  many  of  the  cases  in  Beavan  had  not  been  reported  ; 
it  is  equally  impossible  to  omit  in  the  present  edition  cases 
which,  though  of  little  real  importance,  are  good  law  so  far 
as  they  go,  and,  being  once  reported,  stand  as  authority. 

It  will  be  observed  that  the  case  of  A.-G.  v.  Manchester 
and  Leeds  Ry.  Co.^  reprinted  from  the  Jurist  at  p.  820,  is  also 
reported  in  1  Railway  Cases.  That  report  is  much  longer, 
but  adds  nothing  of  substance  except  a  statement,  which  will 
be  found  at  the  end  of  our  reprint,  showing  how  there  came 
to  be  no  final  decision. 

F.  P. 
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1)  The  descnption  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Reports  was  erroneous.  As  a  peer's 
son  he  would  not  hare  been  knighted  in  the  ordinary  course;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Eepoite,  and  of  the 
Benchers  of  Lmcoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  descnption  of  the  Eight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  18  before  me),  show  that  in  fact  ho  wus  not.— F.  P, 
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FARKOW  V.   REES. 

(4  Boav.  18—25  ;  S.  C.  4  Jur.  1028.) 

A  party  entitled  to  an  estate,  subject  to  terms  vested  in  trustees  for 
securing  a  jointure  and  portions,  mortgaged  it  for  a  term  of  1,000  years, 
but  retained  the  title  deeds  in  his  possession  :  Held,  that  the  mortgagee's 
omission  to  obtain  the  deeds  was  not  sufficient  to  postpone  him,  in  favour 
of  a  subsequent  purchaser  for  valuable  consideration. 

A  general  recital  in  a  deed,  that  there  were  mortgages  on  the  estate,  held 
to  affect  parties  claiming  under  the  deed  with  notice  of  a  mortgage  not 
specified  therein. 

An  estate  subject  to  two  charges,  was  devised  to  the  party  entitled  to  the 
first  charge ;  and  by  the  settlement  made  on  her  marriage,  to  which  the 
second  incumbrancer  was  n  >  party,  it  was  agreed  that  the  charge  should 
not  be  raised,  and  the  estate  was  thereby  settled :  Held,  that  the  first 
charge  could  not  be  set  up  against  the  second  incumbrancer. 

By  the  settlement,  made  on  the  marriage  of  Sir  Watts  Horton, 
certain  estates  were  conveyed  to  Sir  Watts  Horton  for  life,  with 
-emainder  to  trustees  for  500  years,  to  secure  a  portion  of  800Z.  a 
;ear  to  Lady  Horton ;  with  remainder  to  trustees  for  a  term  of 
L,000  years,  to  raise  10,000/.  for  the  child  or  children  of  the 
narriage,  other  than  an  eldest  son;  with  remainder  to  the  first 
md  other  sons  of  the  marriage  in  tail ;  and  for  default  thereof,  as 
o  the  estates  at  Thornton,  &c.,  to  Sir  Watts  Horton  in  fee :  and 
is  to  the  estates  at  Chadderton,  &c.,  to  Sir  Thomas  Horton  for 
ife,  and  to  his  issue  in  tail. 

There  was  one  daughter  only  of  the  marriage. 

In  1798,  Sir  Watts  Horton  mortgaged  the  Thornton,  &c.,  estate 
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Fabbow      for  a  term  of  1,000  years,  for  securing  1,500?.     The  title  deeds 
RBK8.        ^vere  not  handed  over  to  the  mortgagee,  but  were  retained  by  Sir 

Watts  Horton. 

In  1810,  the  mortgage  was  transferred  to  a  gentleman  of  the 

name  of  Lord,  when  a  further  advance  of  2,500Z.  was  made.    On 

this  occasion  the  title  deeds  were  not  handed  over  to  the  Lords,  ba: 

were  retained  as  before.     This  mortgage  became  afterwards  vested 

in  the  plaintiff. 

Sir  Watts  Horton,  by  his  will,  devised  his  real  estates  to  his  wife, 

with  remainder  to  his  only  child  Henrietta  S.  A.  Horton,  and  lit 

died  in  1811. 
[  19  ]  After  his  death,  an  agreement  was  entered   into  between  Sir 

Thomas  Horton  and  the  widow  and  daughter  of  Sir  Watts  HortoQ. 

whereby  the  charges  on  the  several  estates  were  apportioned ;  ani 

it  was  agreed  that  4,952Z.,  part  of  the  sum  of  10,000/.,  should  be 

raised  out  of  that  part  of  the  estate  limited,  by  the  settlement,  k. 

default  of  male  issue  of  Sir  Watts  Horton,  to  Sir  Thomas  Horloi:. 

''  and  that  the  remainder  of  the  estate  limited  for  raising  the  s&ii 

sum  of  10,000/.  should  be  freed  and  exonerated  from  any  liabiiitj 

as  to  raising  or  paying  the  residue  thereof." 

In  1818,  a  marriage  having  been  agreed  upon  between  the  defer- 

dant  Mr.  Bees  and  Miss  Horton,  a  settlement  was  executed,  whenrb; 
after  reciting  the  settlement  of  1778,  the  will  of  Sir  Watts  Hortor. 
the  agreement  with  Sir  Thomas  Horton,  and  that  the  persoiu 
estate  of  Sir  Watts  Horton  was  not  sufficient  to  pay  his  bond  bz: 
mortgage  debts,  and  the  other  debts  owing  from  him  at  his  deceast. 
and  that  there  was  a  considerable  sum  remaining  unsatisfied  ci 
that  account ;  and  also  reciting,  that  it  had  been  agreed  by  Lad; 
Horton,  for  the  purpose  of  enabling  her  daughter  to  make  tha*. 
settlement,  to  give  up  her  life  estate  in  the  property ;  and  tin: 
it  had  also  been  agreed,  on  the  treaty  of  the  said  intended  marriage 
that  so  much  of  the  said  sum  of  10,000/.,  as  remained  a  chan:? 
upon  the  said  estates  to  which  Miss  Horton  was  entitled,  shoe; 
not  be  raised;  but,  in  consideration  of  the  same  being  waived  ij 
Miss  Horton,  she,  in  the  event  of  her  surviving  her  intends  t 
husband,  should  have  a  jointure  of  800/.  a  year;  the  estak* 
were  conveyed  to  trustees,  in  trust,  as  to  part,  to  sell  and  pay  ib: 
debts  of  Sir  W.  Horton,  and  the  residue  of  the  money  arisL^. 
therefrom  to  the  defendant  Mr.  Bees ;  and  as  to  the  remainder  • 
[  ^ao  ]  the  estates,  to  pay  403/.  a  year,  the  apportioned  part  *of  h-:: 
jointure,  to  Lady  Horton ;   with  remainder  to  Mr.  Bees  for  lif- 
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and  then  to  pay  800^.  a  year  jointure  to  Miss  H.,  with  remainder  to     faukow 
the  issue  of  the  marriage  in  strict  settlement.  rebs. 

Lady  Horton  died,  and  her  daughter  Mrs.  Bees  afterwards  died, 
leaving  issue  of  the  marriage. 

Interest  was  paid  on  the  plaintiff's  mortgage  down  to  1820  by  the 
agent  of  the  defendant  Mr.  Bees,  but,  as  the  latter  alleged,  without 
his  knowledge.  The  gentleman  who  acted  as  the  solicitor  for 
Mr.  Bees  in  preparing  the  settlement,  was  the  family  solicitor  of 
the  Hortons,  and  had  also  prepared  the  mortgages. 

This  bill  was  filed  in  1838  against  Mr.  Bees,  his  children,  and  the 
trastees,  to  foreclose  the  mortgage.  The  defence  set  up  by  Mr.  Bees 
was,  that  under  his  marriage-settlement,  he  was  a  purchaser  for 
valuable  consideration  without  notice  of  the  plaintiff's  mortgage ; 
and  that,  in  consequence  of  the  neglect  of  the  mortgagee  to  take 
possession  of  the  title  deeds,  they  ought  to  be  postponed.  He  also 
insisted  that  the  charge  of  10,000/.  had  priority  over  the  plaintiff's 
mortgage. 

Mr.  PemhertoTif  Mr.  Hodgson,  and  Mr.  Piggott,  for  the  plaintiff, 
cited  Toidmin  v.  Steere  (i) ;  and  see  Smith  v.  Phillips  (2)  and  Parry 
V.  Wright  (z). 

Mr.  Kiiidersley  and  Mr.  Roupellf  for  Mr.  Bees,  cited  Mountford 
V.  Scan  (4). 

Mr,  Girdlestone  for  the  children  of  Mr.  Bees. 

Mr.  Follett  for  the  Earl  of  Derby,  a  trustee.  [  21  ] 

Mr.  Cooper  and  Mr.  Clark  for  the  administrator  of  Sir  Watts 
Horton. 

Thb  Master  of  the  Bolls  : 

The  first  objection  made  to  the  mortgage  to  Holt  in  1798  is  this, 
that  no  title  deeds  were  handed  over  to  the  mortgagee,  and  that 
therefore,  in  this  Court,  the  transaction  must  be  regarded  as  so 
suspicious  as  to  defeat  the  plaintiff's  claim.  No  authority  has 
however  been  cited  for  the  proposition,  that  the  mere  omission  to 
hand  over  the  title  deeds  is,  in  all  cases,  to  be  considered  as  a 
proof  of  fraud,  as  against  subsequent  purchasers  for  valuable 
consideration ;  but  here  the  estate  was  vested  in  trustees,  and  was 

(1)  17  R  B.  67  (3  Mer.  210).  (3)  24  R.  B.  191  (5  Buss.  142). 

(2)  44  B.  B.  138  (1  Keen,  694).  (4)  24  B.  B.  55  (T.  &  B.  274). 
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Fabrow  subject  to  a  term  for  securing  the  jointure  of  the  wife,  and  the 
Re^s.  portions  of  the  younger  children.  I  am  of  opinion,  that  the 
omission  is  not  of  itself  sufficient  to  invalidate  the  mortgage,  and 
for  this  I  believe  there  is  ample  authority  (i)  ;  though  I  admit  a 
mortgagee  may  omit  to  take  the  title  deeds,  under  such  circum- 
stances as  to  displace  his  priority,  in  favour  of  a  subsequent 
mortgagee. 

This  mortgage  was  transferred  to  Messrs.  Lords  in  1810,  and  a 
further  advance  was  then  made ;  and  again  it  is  alleged,  that  on 
this  occasion  there  was  a  great  omission  on  their  part  in  not 
obtaining  the  title  deeds,  and  that  this  must  be  considered  as 
evidence  of  fraud.  I  am  of  opinion  under  the  circumstances,  and 
[  *22  ]  considering  what  were  the  previous  uses  and  the  duties  *which  the 
trustees  had  to  perform,  that,  in  this  respect,  there  is  nothing  to 
impeach  the  validity  of  the  mortgage. 

In  1811  Sir  Watts  Horton  died,  indebted  on  mortgage  bond  and 
simple  contract.  By  his  will  he  devised  his  estates  to  his  wife  for 
life,  with  remainder  to  his  daughter  in  fee.  Nothing  can  be  more 
clear  than  that  they  took  under  the  will,  subject  to  all  the  charges 
affecting  the  estate  of  the  testator.  In  1813  Mr.  Bees  proposed 
marrying  Miss  Horton,  and  the  settlement  then  made,  recited,  that 
there  were  mortgage  bond  and  simple  contract  debts  of  Sir  Watts 
Horton  unpaid.  Mr.  Bees  was  therefore  clearly  informed,  that 
there  were  some  mortgages  and  debts  unpaid,  though  they  were  not 
particularized  or  stated  in  the  schedule.  I  am  of  opinion  that 
Mr.  Bees  cannot  be  heard  to  say,  in  this  Court,  that  he  had  no 
notice  of  any  mortgages  affecting  the  estate.  This  therefore  is  not 
the  case  of  a  purchaser  for  valuable  consideration  without  notice ; 
besides  which,  the  parties  who  took  the  estate  subject  to  those 
charges,  could  not  get  rid  of  them  by  this  mode  of  dealing.  If 
notice  to  Mr.  Bees  were  required,  I  think  that  notice  must  be 
imputed  to  him,  because  he  had  that  before  him,  which  made  it 
his  duty  to  enquire  into  these  matters. 

The  marriage  took  effect;  and  it  appears  perfectly  clear,  that 
interest  was  paid,  from  time  to  time  to  the  mortgagee,  down  to 
1820.  What  further  was  it  possible  for  the  mortgagee  to  do  for 
the  confirmation  of  his  claim  ?  the  mortgage  was  admitted  by  the 
agent  of  the  persons  interested  in  the  estate,  and  the  interest  was 
paid.     The  mortgagee  was  satisfied,  and  there  was  no  neglect  on 

(1)  See  Ei^ns  v.  Bicknell,  5  R.  B.  245  (6  Yes.  183),  and  the  cases  there 
referred  to. 
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his  part.    It  is  said  that  these  acts  of  the  agents  have  been     Fabbow 
disavowed  by  Mr.  Bees.     I  feel  reluctant  *to  refer  in  detail  to  the        re'es. 
evidence,  which    establishes   beyond   controversy,  that,  although       [  *23  ] 
Bees  might  not  have  been  acquainted  with  what  had  been  done  by 
the  agent  at  the  very  time,  yet,  that  when  he  did  afterwards 
obtain  knowledge,  he  found  no  fault  with  what  had  been  done. 
His  letters  show  no  dispute  or  denial  of  the  mortgage,  but  that 
for  his  own  convenience  he  was  desirous  of  making  a  provision  for 
it  in  a  particular  way. 

Another  point  raised  was,  that  priority  ought  to  be  given  to  the 
charge  of  10,000Z. ;  I  am  of  opinion,  that,  under  the  circumstances, 
there  is  not  the  least  foundation  for  that  claim;  and  finding 
nothing  which  can  call  into  serious  question  the  claims  of  the 
plaintiff,  I  have  no  hesitation  in  making  a  decree  according  to  the 
prayer  of  the  bill.  There  must  be  an  account  of  what  is  due  to 
the  plaintiff,  in  the  usual  form,  and  he  must  have  the  costs  of  the 
suit,  unless  there  have  been  some  improper  proceedings  in  the 
prosecution  of  the  suit,  which  ought  to  except  it  from  the  ordinary 
rule.  If  there  have  been  any  such  lavish  and  improper  expense  in 
the  proofs,  as  is  alleged,  counsel  may  address  themselves  to  that 
point.  On  a  question  of  costs  they  may  read  the  answer,  which 
they  cannot  do  as  to  the  merits. 


WIGGINS  V.   LOKD(l).  i84i. 

(4  Besv.  30—32  ;  S.  C.  2  Jur.  786.)  Jan.^2'i. 

On  a  contract  for  purchase,  a  part  of  the  purchase  money  was  paid  as  a    RolU  Court. 
*'  deposit "  to  the  rendor^s  solicitor,  who  paid  it  away  at  the  desire  of  the  Lofd 

vendor,  without  the  concurrence  of  the  purchaser.    This  created  a  difficulty     Lanodalk, 
in  completing  the  purchase,  as  a  mortgagee  of  the  estate  would  not  join  in 
the  oonyeyanoe  without  pa}niient  to  him  of  the  deposit.     In  a  suit  by  the         *•       ^ 
purchaser  for  specific  performance,  the  solicitors  were  declared  liable  to 
make  good  the  money. 

In  August,  1831,  Richard  Lord  agreed  to  sell  an  estate  to  the 
plaintiff,  and  by  the  contract  it  was  agreed  *'  that  a  deposit  of  850Z. 
should  be  paid  in  part  of  the  purchase  money  into  the  hands  of 
Messrs.  Harris  and  Wise,"  who  were  the  solicitors  of  the  vendor. 

The  abstract  being  delivered,  it  appeared  that  the  estate  was 
subject  to  mortgages  exceeding  its  value.     The  mortgagees,  however, 

(1)  But  the  solicitor  is  not  a  stake-  "  as  agent  for  the  vendor."  Efhjdl  v. 
holder  of  the  deposit  where  he  receives  fkty  (18(>d)  L.  H.  1  C.  P.  80.— O.  A.  »5. 
it  purciuunt  to  the  conditions  of  sale 
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Wtooins     consented  to  concur  in  the  sale,  on  the  whole  of  the  purchase 

Lord.        money  being  paid  to  the  first  incumbrance.    Messrs.  Harris  and 

[  ♦31  ]       Wise,  *without  the  concurrence  of  the  purchaser,  paid  over  the 

deposit  of  850L,  according  to  the  order  of  the  vendor,  to  two  of  the 

mortgagees  in  discharge  of  interest  due  to  them. 

The  vendor  died.  The  title  was  accepted,  but  a  difficulty  then 
arose  in  completing  the  purchase,  in  consequence  of  the  mortgagees 
refusing  to  concur,  unless  the  whole  of  the  purchase  money  were 
paid.  This  was  prevented  by  the  circumstance  of  the  deposit 
having  been  applied  in  the  manner  above  stated.  It  was  also 
alleged  by  the  defendant,  that  the  first  mortgagee  insisted  on  a 
deed  being  handed  over  to  him  which  the  defendant  Lord  (the 
heir,  executor,  and  devisee  of  the  vendor)  stated  he  was  unable 
to  procure. 

The  bill  was  filed  against  Lord  alone ;  but  an  objection  having 
been  taken  for  want  of  parties,  Messrs.  Harris  and  Wise  were  made 
defendants  :  the  bill  prayed  a  specific  performance  and  payment  of 
the  350L 

Mr.  Pembertmi  and  Mr.  J,  Prescott  White  for  the  plaintiff, 
asked  an  inquiry  whether  the  defendant  Lord  could  procure  the 
concurrence  of  the  mortgagees  in  the  conveyance,  and  that  Lord 
and  Messrs.  Harris  and  Wise  might  be  declared  liable  to  repay 
the  850Z. 

Mr.  Girdlestone  and  Mr.  O.  Anderdon,  for  the  defendant  Lord. 

Mr.  Temple  and  Mr.  James  Parker,  for  Messrs.  Harris  and 
Wise,  contended  that  the  claim  as  against  them  was  purely  legal, 
and  ought  to  be  the  subject  of  an  action  at  law  and  not  of  a  suit  in 
[  '32  ]  equity  ;  that  even  the  return  *of  a  deposit  was  not  the  subject  of 
equitable  jurisdiction  when  the  vendee  was  plaintiff;  that  it  did 
not  appear  that  the  plaintiff  had  any  interest  in  the  850Z. ;  for  if 
the  contract  were  to  be  completed,  it  would  be  part  of  the  purchase 
money  and  would  belong  to  the  vendor. 

Mr.  PemhertoUf  in  reply. 

The  Master  of  the  Rolls  : 

The  defendants  Messrs.  Harris  and  Wise  had  clearly  a  duty  to 
perform,  whicli  was,  to  keep  the  money  in  their  hands  as  a  deposit 
for  the  person  ultimately  entitled.     Instead  of  doing  that,  they  paid 
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it  away,  according  to  the  direction  of  the  vendor,  without  regarding 
their  duty  to  the  plaintifif.  It  is  argued  they  are  not  in  any  way 
liable  for  what  they  have  done,  because  at  present  it  is  unknown 
whether  the  contract  can  be  completed.  But  is  the  purchase-money 
to  remain  in  the  meanwhile  in  its  present  situation  ?  The  case  is 
put  thus :  if  the  contract  is  to  be  performed,  the  deposit  will  belong 
to  the  vendor,  and  if  not  performed,  then  that  they  must  either  pay 
voluntarily,  or  an  action  at  law  must  be  brought  against  them  for 
its  recovery.  I  think  they  and  the  estate  of  the  vendee  are  liable 
to  pay  this  sum,  and  it  must  be  brought  into  Court.  There  must 
be  an  inquiry  whether  the  defendant  Lord  can  procure  a  proper 
conveyance,  and  on  what  terms,  with  liberty  for  the  Master  to  state 
special  circumstances ;  and  there  must  be  a  declaration  that  Messrs. 
Harris  and  Wise,  and  the  estate  of  Lord  the  vendor,  are  liable  to 
make  good  the  850/. 


WlOOINS 
LOBD. 


EVANS  V.   JOHN. 

(4  Beav.  35—37.) 

A  person  nominated  as  trustee  of  a  settlement  declined  to  act,  but  received 
and  held  the  settlement  for  six  months  for  safe  custody  only  :  Held,  that 
he  had  not  accepted  the  trusteeship. 

Bt  the  settlement  made  on  the  marriage  of  David  Evans  with 
Elizabeth,  the  daughter  of  David  Griffiths,  a  settlement,  in  1828, 
dated  the  11th  of  February,  1828,  was  made,  whereby,  after  reciting 
that  it  had  been  agreed  that  a  sum  of  800Z.  and  other  property 
which  David  Griffiths  had  agreed  to  give  as  a  marriage  portion, 
should  be  vested  in  John  John  and  Peter  Davies,  it  was  witnessed 
that  Griffiths  assigned  to  John  and  Davies  the  sum  of  300Z.,  in  trust 
for  the  husband  and  wife  for  their  lives,  with  remainder  to  the 
children  of  the  marriage. 

The  deed  was  never  executed  by  the  trustees. 

The  plaintiff  was  the  only  child  of  the  marriage,  and  her  surviving 
parent  having  died  in  1887,  she  filed  this  bill  in  January,  1838, 
against  John,  Davies,  and  Griffiths,  seeking  to  make  them  responsible 
for  the  800Z.,  which  had  never  been  vested  in  the  names  of  the 
trustees.  Davies  had  never  acted  in  or  accepted  the  trusts ;  and 
John  stated  that  he  had  never  acted  or  executed  the  settlement, 
but  that  the  deed  had  been  delivered  to  him  for  safe  custody  about 
a  week  after  the  marriage,  until  a  proper  person  should  be  agreed 
upon  to  keep  the  same  ;  and  that  it  remained  in  his  possession  six 


1841. 
Feh.  13. 

RolU  CouH. 

Lord 

Lakodalu 

M.R. 

[35] 
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Evans       months,  when,  no  person  having  been  appointed  to  keep  the  deed, 

JoHK.       he  delivered  it  to  the  wife. 

Griffiths,  it  appeared,  paid  to  D.  Evans,  the  husband,  the  sum  of 
2602.  shortly  previous  to  the  marriage ;  and  he  paid  the  remaining 

[  ^36  ]  40Z.  on  the  evening  of  the  marriage  *to  the  husband  and  wife ;  and 
he  paid  the  same  under  the  impression  that  they  were  competent  to 
receive  the  same,  and  give  an  effectual  discharge  for  the  same. 
The  husband  died  insolvent,  and  the  money  was  lost.  By  his 
answer  Griffiths  also  insisted  on  the  Statute  of  Limitations. 

Mr.  Kindersley  and  Mr.  Roll,  for  the  plaintiff,  insisted  on  the 
liability  of  Griffiths  to  make  good  the  money  lost ;  and  also  on  the 
liability  of  John,  either  as  an  actual  or  constructive  trustee. 

Mr.  George  Turner  and  Mr.  Bevir,  for  the  defendant  John, 
contended  that  he  had  never  accepted  the  trusts,  and  that  the  pos- 
session of  the  deed  and  knowledge  of  its  contents,  were  not  sufficient 
to  charge  him. 

Mr.  Pittman,  for  the  defendant  Griffiths.  Stacey  v.  Elph  (i)  and 
Wilkinaan  v.  Pai-ry  (2)  were  cited. 

The  Master  of  the  Bolls  : 

I  take  the  facts  of  this  case  to  be  these.  The  trustees  of  this 
settlement  refused  to  accept  the  trusts.  They,  however,  were  the 
only  persons  entrusted.  Griffiths  thought  fit  to  substitute  the 
husband  of  his  daughter  for  the  trustees,  and  he  paid  him  the 
money.  The  money  was  therefore  paid  to  the  wrong  person  ;  and 
it  appears  it  has  been  lost  by  his  insolvency.  There  can  be  no 
doubt  that  Griffiths  is  liable  to  pay  the  money  again. 

As  to  John,  I  think  there  is  not  enough  to  charge  him  as  with  a 
[  ^37  ]  breach  of  trust.  Looking  at  the  deed  *which  was  in  his  possession, 
he  could  hardly  fail  to  see  that  he  was  named  a  trustee  ;  but,  on  the 
other  hand,  he  says  he  never  acted,  and  it  is  expressly  shown  that 
he  received  the  deed  for  safe  custody  only,  until  some  one  else  could 
be  found  to  undertake  the  trust.  I  think  there  is  not  enough  to 
charge  him. 

(1)  36  R.  R.  304  (1  My.  &  K.  195).  (2)  28  R.  R.  84  (4  Ruse.  272). 
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TURNER  V.  WIGHT  (1). 

(4  Beav.  40.) 

Where  the  validity  of  a  contract  is  in  dispute  the  purchaser  suing  for 
specific  performance  cannot  generally  obtain  an  injunction  to  restrain  the 
vendor  fi*om  selling  or  letting  the  property. 

Thib  was  a  bill  filed  by  the  purchaser  of  an  estate  in  Hereford- 
shire, against  the  vendor  for  a  specific  performance  of  the  contract 
for  sale.  The  bill  alleged  that  the  defendant  had,  since  the  contract, 
let  the  estate,  and  he  threatened  to  sell  it  to  another  purchaser. 

Mr.  Pemberton  and  Mr,  Stevenson  now  moved  for  an  injunction 
to  restrain  the  defendant  from  letting  the  estate,  and  from  selling 
and  conveying  the  same  except  to  the  plaintiff. 

Mr.  O,  Turner,  contra,  contended  that  there  was  no  valid 
contract,  and  that  the  injunction  asked  would  be  nugatory. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls  said  that  he  would  not  now  decide  on 
the  validity  of  the  contract ;  and,  as  to  the  injunction  to  restrain 
the  defendant  from  selling  or  letting,  that  a  purchaser  pendente  lite, 
would  take  subject  to  the  rights  of  the  plaintiff. 

His  Lordship  refused  the  motion;  but  ordered  the  costs  to  be 
costs  in  the  cause. 


1841. 
Feb.  25. 

Bolls  Cifurt. 

Lord 

Langdale, 

M.R. 

[40] 


GKEENWOOD  v.  EVANS. 

(4  Beav.  44—49.) 

Leaseholds  for  lives  being  devised  in  trust  for  parties  in  succession,  with 
a  direction  to  renew  out  of  the  rents  or  by  mortgage.  The  Court  sanctioned 
a  reference  to  the  Master  to  inquire  whether  it  would  be  for  the  benefit  of 
all  parties  that  the  future  fines  for  renewal  should  be  provided  by  an 
insurance  on  the  lives  of  the  cestui  que  vies. 

Difficulties  in  arranging  the  proportions  of  the  fines  which  the  parties  in 
succession  ought  to  bear  in  such  cases. 

The  question  in  this  case  was,  as  to  the  mode  in  which  the  fines 
for  the  renewal  of  church  leaseholds  ought  to  be  provided  for  and 
paid,  as  between  the  parties  entitled  thereto  in  succession,  under 
the  will  of  the  testator. 

(1)  Otherwise  if  the  contract  is  clear,      Sjnller  v.  Spilhr,  19  R.  R.  at  p.  277.— 
see  the  cases  cited  in  the  notes  to      O.  A.  S. 


1841. 

March  2. 
April  2. 


RolU  Court. 

Lord 

Lamodale, 

M.R. 

[44] 
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Qbxbmwood       It  appeared  that  the  testator,  John  Bowie,  was  entitled  to  a  lease 
EvAMa       of  the  rectory  and  tithes  of  Idminster,  under  the  Dean  and  Chapter 
of  Salisbury,  which  was  held  by  him  for  the  lives  of  himself  and  two 
other  persons,  and  for  the  life  of  the  survivor. 

By  his  will,  dated  in  1836,  he  confirmed  the  settlement  made  on 
the  marriage  of  his  daughter  Anna  Maria  Evans ;  and,  inasmuch 
as  the  Winterborne  estate  thereby  settled  was  subject  to  the  life 
estates  of  John  Templeman  and  Nathaniel  Templeman,  he  gave  to 
the  trustees  of  the  settlement  'Hwo  thirds  of  the  clear  net  proceeds" 
of  the  great  tithes  of  Idminster,  to  be  payable  during  the  lives  of 
John  Templeman  and  Nathaniel  Templeman,  and  to  be  applied  in 
the  same  manner  as  the  rents  of  the  Winterborne  estate  would  be 
applicable  if  J.  Templeman  and  N.  Templeman  were  dead. 

And  he  gave  certain   specified  property,  and  the  impropriate 
rectory  and  tithes  of  Idminster,  and  all  the  residue  of  his  real 
estate,  subject  to  the  trusts  aforesaid,  unto  his  trustees,  '*  Upon 
trust  to  cause  themselves  to  be  admitted  to  the  said  copyhold 
premises,  and  by  and  out  of  the  rents,  issues,  and  profits,  or  by 
mortgage  thereof,  or  any  or  any  part  thereof,  to  levy  and  raise  the 
[  *46  ]       *fines  and  fees  to  become  payable  thereupon ;   and  at  the  usual 
times  and  periods,  or  at  such  other  times  or  periods  as  the  trustees 
or  trustee  for  the  time  being  should  deem  expedient,  to  use  their  or 
his  best  endeavours  to  procure  a  renewal  of  the  lease  or  leases  of 
such  of  the  same  premises  as  were  held  under  any  renewable  lease 
or  leases ;  and  out  of  the  rents,  issues,  and  profits  of  the  same 
premises,   in  the  meantime,   or  by  mortgage  thereof,  if    found 
expedient,  levy  and  raise  a  sufficient  sum  or  sums  of  money  for 
paying  the  fines  and  other  expenses  of  the  said  renewal  or  renewals ; 
and  for  the  purposes  aforesaid,  to  surrender  the  subsisting  lease  or 
leases,  for  the  time  being,  of  the  same  leasehold  premises,  and 
stand  possessed  of  the  said  freehold  and  copyhold  estates  therein- 
before mentioned,  to  be  thereby  lastly  devised,  and  also  of  the  said 
leasehold  premises,  as  well  in  the  meantime  until,  as  subsequently 
to,  any  renewal   under  the  trusts  aforesaid,  upon  trust  for  his 
daughter  Isabella  Bowie  for  life,"  with  power  to  her  to  appoint  a 
life  estate  to  any  husband  with  whom  she  might  intermarry ;  with 
remainder  to  her  children,  with  remainders  over. 

After  the  death  of  the  testator  the  plaintiffs,  the  trustees  and 
executors,  applied,  out  of  the  personal  estate,  a  sum  of  1,153/.  in 
the  renewal  of  the  lease  of  the  great  tithes  of  Idminster ;  and  in 
order  to  provide  a  fund  for  the  payment  of  the  fine  upon  the  future 
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renewal  of  the  leaseholds,  they  effected  a  policy  of  assurance  on  the  Qbeemwood 
lives  of  the  cestui  que  vies  named  in  the  lease,  for  the  sum  of  1,1502.       evams. 

In  taking  the  accounts  of  the  testator's  estate,  the  Master  had 
disallowed  these  payments  to  the  plaintiffs. 

The  cause  now  came  on  for  further  directions. 

Mr,  Pembei'ton  and  Mr.  Bird,  for  the  plaintiff.  [  46  ] 

Mr,  Lee,  for  the  trustees  of  Mrs.  Evans's  settlement. 

Mr.  Anderdoji,  for  Isabella  Bowie. 

Mr.  James  Russell,  for  the  children  of  Mrs.  Evans. 

The  point  argued  was,  as  to  the  proportions  of  the  fines  of  renewal 
which  the  several  parties  entitled  in  succession  to  the  leasehold 
estate  should  bear ;  and  in  what  manner  the  fines  for  the  future 
renewals  should  be  provided  for.  It  was  contended,  that  the  most 
equitable  and  convenient  mode  for  all  parties  would  be  by  keeping 
up  an  insurance  on  the  lives  of  the  cestui  que  vies  out  of  the  yearly 
rents,  and  thus,  upon  its  becoming  necessary  to  renew,  a  fund  would 
be  provided  for  that  purpose. 

Playters  v.  Abbott  (i).  The  Earl  of  Shaftesbury  v.  The  Duke  oy 
Marlborough  (2),  and  Nightingale  v.  Lawson  (3),  were  cited. 

The  Master  of  the  Bolls,  during  the  argument,  observed  on  the 
very  great  difficulty  which  arose  in  cases  of  this  description,  in 
arranging  the  liabilities  of  the  parties  entitled  in  succession  to 
renewable  leaseholds.  He  remarked,  that  if  a  tenant  for  life  was 
bound  only  to  keep  down  the  interest  on  a  mortgage  effected  for  the 
purpose  of  renewing,  the  party  in  remainder  might  become  entitled 
to  the  lease  when  nearly  expiring,  and  yet  have  to  bear  the  whole 
of  the  principal  money  raised  by  mortgage  for  its  former  renewal ; 
that  the  remainder-man  would  thus  sustain  a  considerable  burthen, 
*  without  receiving  a  corresponding  benefit.  That,  besides  this,  if  [  *47  ] 
the  tenant  for  life  paid  the  interest  merely,  and  no  fund  was  provided 
for  ultimately  paying  off  the  mortgage,  the  estate  might  be  wholly 
destroyed  by  the  accumulation  of  monies  charged  on  the  estate  for 
the  purposes  of  renewal. 

On  the  other  hand,  that  in  making  the  parties  bear  the  burthen, 
in  proportion  to  their  enjoyment,  great  difficulty  would  arise,  in 

(1)  39  R.  E.  148  (2Mv.  &  K.  97).  ,3)  1  Br.  C.  C.  441. 

(2)  39  B.  B.  \o3  (2  My.  &  K.  HI). 
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Greenwood   some  instances,  in  arriving  at  anything  like  an  accurate  calculation 
RvANs.       of  the  relative  liabilities. 

His  Lordship,  however,  expressed  himself  favourable  to  the  mode 
proposed,  of  providing  a  fund  by  means  of  an  insurance  on  the 
lives  of  the  cestui  que  vies,  if  that  could  be  done  consistently  with 
the  practice  of  the  Court. 

April  2.  The  Master  of  the  Eolls  again  mentioned  the  case,  and  approved 

of  a  principle  which  was  embodied  in  the  following  order  : 

**  Declare,  that  the  sum  of  1,1532.  6«.,  paid  by  the  plaintiffs  for 
the  fine,  fees,  and  expenses  of  and  attending  the  renewal  by  them 
of  the  testator's  said  lease  of  the  tithes  of  Idminster,  &c.,  is  a  charge 
upon  the  same  leasehold  premises,  and  that  the  interest  due,  and 
to  accrue  due  thereon,  ought  to  be  paid  out  of  the  yearly  proceeds 
of  the  said  tithes,  parsonage  house,  glebe  lands,  and  premises,  and 
ought  to  be  borne  by  the  respective  tenants  for  life  of  the  same 
premises,  under  the  said  testator  John  Bowie's  will,  in  proportion 
to  the  yearly  value  of  their  respective  shares  of  such  proceeds, 
[  *^8  ]  and  let  it  be  referred  to  the  said  Master  to  apportion  the  *same 
accordingly.  And  declare,  that  the  persons  interested  in  the  clear 
net  proceeds  issuing  out  of  and  arising  from  the  great  tithes  of 
Idminster,  devised  by  the  said  testator  John  Bowie's  will  to  the 
trustees  of  the  marriage-settlement  of  the  testator's  daughter,  the 
defendant  Anna  Maria  Evans,  during  the  lives  of  John  Templeman, 
Nathaniel  Templeman,  and  the  life  of  the  survivor  of  them,  ought 
to  bear  a  proportion  of  the  aforesaid  charge  of  l,163i.  6«.  with 
reference  to  the  benefit  derived  by  them  from  the  aforesaid  renewal 
by  the  plaintiffs  of  the  lease  of  the  said  tithes,  &c.  And  let  it  be 
referred  to  the  said  Master  to  inquire  and  state  to  the  Court,  what 
is  the  amount  of  such  benefit,  and  how  the  ultimate  payment  of 
such  amount  may  be  best  secured  or  provided  for,  and  whether  the 
defendant,  Isabella  Bowie,  derives  any  benefit  from  the  aforesaid 
renewal,  and,  if  so,  what  is  the  amount  of  such  benefit,  and  how 
such  amount  may  be  best  secured  or  provided  for.  And  let  the  said 
Master  also  inquire  and  state  to  the  Court,  whether  it  will  be  for 
the  benefit  of  all  parties  interested,  that  the  said  1,153/.  11«. 
advanced  by  the  plaintiffs  out  of  the  residuary  personal  estate  of 
the  testator  John  Bowie,  upon  the  security  of  the  deed  of  the  5th 
of  January,  1837,  in  the  Master's  report  mentioned,  should  be 
continued  on  such  security.  And,  by  consent,  let  it  be  referred  to 
the  Master  to  inquire  and  state  to  the  Court,  whether  the  effecting 
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the  policy  of  insurance,  in  the  Master's  report  mentioned  to  have  Greenwood 

been  effected  by  the  plaintiffs,  in  order  to  procure  a  fund  for  a       evans. 

renewal  of  the  lease  of  the  said  tithes,  parsonage  house,  glebe  lands, 

and  premises  granted  to  the  plaintiffs  as  aforesaid  upon  the  dropping 

of    any  life  therein  named,   was  for  the  benefit  of   all  parties 

interested,  and  whether  it  will  be  for  their  benefit  that  future 

renewals  of  the  said  lease,  upon  the  dropping  of  any  other  life  or 

lives,  should  be  provided  for  in  like  *manner  ;  and  that  the  yearly       [  •49  j 

premiums  payable  upon  the  policies  effected,  and  to  be  effected,  for 

that  purpose,  and  the  expenses  of  effecting  the  same,  should  be  paid 

out  of  the  rents  and  profits  of  the  same  leasehold  premises ;  and 

what  proportions,  if  any,  of  such  premiums  and' expenses,  ought  to 

be  borne  by  the  respective  tenants  for  life  of  the  same  premises, 

under  the  said    testator  John  Bowie's   will,  or  in   what    other 

manner  it  would  be  most  for  the  benefit  of  all  parties  interested, 

that  the  renewals  of  the  said  lease  should  be,  from  time  to  time, 

provided  for/' 


MOUSLEY    V.   CARE. 

(4  Beav.  49—53 ;  S.  C.  10  L.  J.  Ch.  260.) 

A  trustee  wilfully  applying  truBt  monies  to  his  own  use  is  chargeable 
with  interest  at  5  per  cent. ;  but  where,  under  the  trusts  of  a  doubtful  wilL 
the  tenant  for  life,  who  was  also  a  trustee,  neglected  to  make  proper 
investments,  she  was  held  chargeable  with  interest  at  4  per  cent,  only,  and 
the  decree  was  made  without  costs. 

A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  permit 
his  wife  to  receive  **  the  annual  produce,  interest,  rents,  and  profits  thereof  " 
for  life ;  and  after  her  death,  in  trust  to  stand  seised  and  possessed  of  the 
said  real  and  personal  estate  for  A.  and  B.  And  he  directed  his  trustees  to 
carry  on  his  partnership  trade,  in  which  he  was  engaged,  or  such  part  as 
they  should  tiiink  proper,  for  the  benefit  of  his  wife  and  those  in  remainder. 
Sir  John  Leach  held  that  the  widow  was  entitled  to  any  increase  in  the 
value  of  the  testator*s  capital,  which  took  place  between  the  death  and  the 
expiration  of  the  partnership ;  but  the  decision  was  reversed  by  Lord 
Brougham. 

The  testator,  Thomas  Hardcastle,  was  engaged  in  partnership 
with  two  other  persons  as  a  coal  merchant,  and  in  working  coal 
mines,  of  which  they  had  obtained  a  lease.  He  was  entitled  to  one 
third  thereof,  and  of  the  plant,  machinery,  &c.,  and  of  the  lease  of 
the  mines,  which  expired  in  ]  806. 

By  his  will,  dated  the  2nd  of  July,  1789,  he  devised  and  be- 
queathed his  real  and  personal  estate  to  his  wife,  and  Robert  Berry, 
in  trust  to  permit  and  suffer  his  said  wife  to  have,  receive,  and  take 
the  use,  annual  produce,  ^interest,  rents  and  profits  thereof,  and  of 


1841. 
March  4. 

JRolU  Cimrt 

Lortl 

Lanodale, 

M.R. 

[49] 


[•60] 
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UousLKY  every  part  thereof,  for  and  during  the  term  of  her  natural  life, 
Carr.  subject  only  to  the  payment  of  the  legacy  and  annuity  thereinafter 
mentioned ;  and  from  and  after  the  death  of  his  said  wife,  in  trust 
to  stand  seised  and  possessed  of  and  in  the  said  real  and  personal 
estates  for  the  benefit  of  his  nephew  John  Hardcastle,  and  his 
niece  Elizabeth  Haynes,  their  respective  heirs,  executors,  and 
administrators,  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  the  testator  directed  his  trustees  to  carry  on  his  partner- 
ship concerns  under  the  firm  of  Hustler,  Hardcastle  &  Co.,  or 
dependent  thereon,  or  so  many  of  such  parts  thereof  as  they 
should  think  proper,  or  be  obliged,  for  the  benefit  of  his  said  wife 
during  her  life,  and  afterwards  for  the  benefit  of  the  persons  to 
whom  he  had  thereby  given  the  residue  of  his  estate.  And  he 
declared  that  his  executors  should  not  be,  in  anywise,  liable  for 
any  business  they  might  carry  on  respecting  his  effects  or  property, 
or  wherein  he  was  engaged  or  in  anywise  connected,  or  wherein 
they  might  be  connected  by  means  of  his  present  engagements  in 
business. 

The  testator  died  in  the  same  year,  and  his  will  was  afterwards 
proved  by  his  widow  and  by  Berry. 

The  widow  principally  acted.  She  received  the  assets  and 
carried  on  the  partnership  business  until  the  expiration  of  the 
lease  in  1806,  when  the  partnership  was  dissolved.  Upon  that 
event  she  received  the  amount  of  the  one  third  share  of  the 
partnership  business.  She  made  no  investment  on  account  of 
the  testator's  estate,  and  died  in  December,  1826. 

This  bill  was  filed  in  May,  1827,  by  the  representatives  of  John 
[  *si  ]  Hardcastle  against  the  executors  of  Mrs.  ^Hardcastle  and  others, 
simply  praying  an  account  of  the  estate,  of  the  testator,  but  raising 
the  question  of  construction  on  the  will  of  the  testator,  as  to  the 
widow's  rights  in  respect  of  the  trade  which  had  been  carried  on 
under  the  trusts  of  the  will. 

The  cause  having  come  on  for  further  directions  in  June,  1834, 
Sir  John  Leach  referred  it  to  the  Master  to  ascertain  what  was  the 
value  of  the  testator's  capital  engaged  in  the  partnership  trade  in 
the  pleadings  mentioned  at  the  time  of  the  testator's  death,  or  at 
the  next  settlement.  And  his  Honour  did  declare  that  Mary 
Hardcastle  was  entitled  to  any  increase  in  the  value  of  such 
capital  which  might  have  taken  place  between  the  time  of  the 
death  of  the  testator  and  the  expiration  of  the  partnership  (i). 

(1)  See  Good^nouyh  v.  Tremamondo,  50  B.  B.  262  (2  Beav.  514). 


TOL,LV.]  1841.     CH.     4  BEAV.  51— 62.  15 


On  the  20th  of  November,  1834,  Lord  Brougham  however  held,     Mousley 
on  appeal,  that  she  was  not  entitled  to  the  increase,  and  decreed        c^^rr^ 
accordingly;    and  it  was    referred    to  the  Master    to  take  the 
accounts,  who  found  a  large  balance  due  from  her  estate. 

In  18S6  and  1840  respectively  the  executors  of  the  widow  paid 
into  Court  two  sums,  amounting  in  the  whole  to  4,319Z.,  being  the 
total  balance  found  due  from  her  estate. 

The  cause  now  came  on  for  further  directions,  and  the  questions 
were  first,  as  to  the  mode  in  which  the  widow  ought  to  be  charged ; 
and  secondly,  as  to  the  costs  of  the  suit. 

Mr.  BetheU  and  Mr.  L.  Wigram  contended,  that  the  widow  had 
committed  a  breach  of  trust  for  her  own  ^benefit,  by  retaining  in  [  *52  ] 
her  hands  monies  which  she  ought  to  have  invested,  and  that  she 
ought  to  be  charged  with  the  stock  which  would  have  been  produced 
if  the  fund  had  been  invested ;  or  at  least  with  the  monies  and 
5  per  cent,  interest ;  and  that  her  executors  ought  out  of  her  assets 
to  pay  all  the  costs  of  the  suit. 

Mr.  Pemberton  and  Mr.  Lloyd,  contra,  argued  that  this  suit 
had  been  rendered  necessary  by  the  doubtful  construction  of  the 
testator's  will.  That  the  rights  of  the  parties  could  not  be 
determined  except  by  a  suit ;  and  that  as  the  widow  had  acted 
bond  fide,  and  had  even  been  held  by  Sir  John  Leach  to  be  right 
in  her  notion  of  the  true  construction  of  the  will,  she  ought  not  to 
be  charged  with  the  investments  which  might  have  been  made; 
and  that  if  charged  with  interest,  it  should  be  at  the  rate  of 
4  per  cent,  only,  and  not  5 ;  they  contended  also  that  the  costs 
of  the  suit,  which  was  for  the  administration  of  the  testator*s 
estate,  ought  to  be  paid,  as  usual,  out  of  the  testator's  assets. 

The  Master  of  the  Rolls: 

The  prayer  originally  was  for  an  account  of  the  testator's  estate  ; 
but  afterwards,  questions  arose  as  to  the  relative  rights  of  the 
widow,  and  the  parties  entitled  in  remainder,  which  depended  on 
the  construction  of  the  testator's  will.  Sir  John  Leach  thought 
the  widow  was  entitled  to  any  increase  in  the  testator's  capital; 
but  Lord  Brougham  reversed  that  decree.  It  is  not  for  me  to  make 
any  observations  on  that  order :  it  is  my  duty  implicitly  to  act  on 
it ;  but  I  must  say  this,  that  the  expense  of  the  suit  has  principally 
arisen  in  consequence  of  the  difficulty  in  construing  this  will,  on 
which  two  Judges  have  entertained  different  opinions. 
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MOUSLEY 
I'. 

Cabb. 

[63] 


If  a  trustee  having  trust  money  in  his  hands,  knowingly  applies 
it  to  his  own  use  or  in  his  trade,  he  is  charged  with  interest  at  the 
rate  of  5  per  cent.  Here  it  is  admitted  that  the  money  was  applied 
by  the  widow  to  her  own  use ;  but  did  she  know  that  it  was  trust 
money,  which  it  was  her  duty  to  invest?  She  could  not  have 
known  it,  for  it  depended  on  the  taking  of  the  accounts,  the  mode 
of  doing  which  could  only  be  ascertained  upon  the  determination 
of  the  true  construction  of  this  doubtful  will ;  and  this  remained  a 
matter  of  doubt  till  the  decision  was  pronounced  by  the  Court  upon 
appeal.  I  should  be  afraid  to  say,  that  if  in  a  case  of  doubtful 
construction  of  a  will,  an  executor  makes  a  mistake,  and  afterwards 
it  turns  out  upon  the  decree,  that  he  was  in  error,  he  should  be 
treated  as  a  trustee  wilfully  committing  a  breach  of  trust.  I  think 
that  this  lady's  estate  must  be  charged  with  interest  after  the  rate 
of  4  per  cent,  and  no  more. 

The  question  as  to  the  costs  of  the  suit  depends  in  some  degree 
on  the  same  points.  The  answer  admitted  that  the  widow  applied 
this  money  to  her  own  use,  and  states  that  no  balance  was  due 
from  her;  a  balance  has,  however,  been  found  due  from  her  on 
taking  the  account.  If  she  had  had  no  personal  interest,  and  had 
been  a  mere  trustee  or  executor,  I  should  have  thought  that  she  was 
not  only  not  chargeable  with  the  costs,  but  entitled  to  them.  That 
she  committed  a  mistake  is  now  beyond  all  doubt,  according  to  the 
decision  on  the  appeal,  but,  under  these  circumstances,  I  think  that 
the  decree  must  be  made  without  costs. 


1841. 
March  5, 


RolU  Court. 

Lord 

Lanodale, 

M.R. 

[54] 


DAVIE8   V.   DAVIE8. 

(4  Beav.  54—58.) 

By  marriage  articlen,  a  husband  covenanted,  in  conBideration  of  his  wife's 
portion,  to  settle  an  estate  to  his  own  use,  and  after  his  decease  to  the  use 
of  his  heirs  on  the  bc.dy  of  his  intended  wife,  and  for  want  of  such  issue  to 
his  own  light  heirs  for  ever.  The  articles  did  not  express  any  further 
intention  of  providing  for  the  children  of  the  marriage,  and  made  a  pro- 
vision for  the  intended  wife  in  lieu  of  dower.  No  settlement  was  executed ; 
and  the  husband  mortgaged  the  estate,  and  at  the  same  time  delivered  the 
articles  to  the  mortgagee  :  Held,  on  his  death,  that  under  the  articles,  he 
was  entitled  to  a  life  estate  only,  and  that  the  mortgagee  took  with  notice, 
and  could  not  therefore  hold  as  against  the  issue  of  the  marriage. 

In  1772  a  marriage  was  agreed  upon  between  John  Davies  and 
Elinor  Davies,  and  by  articles  of  agreement  made  between  James 
Jenkins,  (the  grandfather  of  John  Davies,)  of  the  first  part ;  John 
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Davies  of  the  second  part ;  and  Mary  Davies,  (the  grandmother  of  davibs 
Elinor  Davies,)  of  the  third  part,  it  was  agreed,  in  consideration  of  davius. 
401.  to  be  paid  to  John  Davies,  with  a  good  and  valuable  chamber 
furniture  of  Mary  Davies,  immediately  after  the  said  intended 
marriage  should  take  effect,  as  the  portion  of  the  said  Elinor 
Davies,  in  consideration  of  which  and  of  the  natural  love  and 
affection  which  the  said  John  Davies  bore,  and  for  other  valuable 
considerations  him  thereunto  moving,  the  said  John  Davies, 
covenanted  with  the  said  Mary  Davies  to  convey  and  settle,  by 
feoffment  or  otherwise,  specified  freehold  estate  belonging  to  him ; 
to  have  and  to  hold  the  said  demised  lands  and  premises  to  the 
uses,  intents,  and  purposes  thereinafter  mentioned,  declared,  and 
expressed;  that  is  to  say,  ''to  the  only  proper  use  and  behoof 
of  the  aforesaid  John  Davies;  and  after  the  time  of  the  decease 
of  the  said  John  Davies,  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  heirs  of  the  said  John  Davies,  begotten 
or  to  be  lawfully  begotten  on  the  body  of  the  said  Elinor 
Davies,  and  for  want  of  such  issue  to  the  right  heirs  and  assigns 
of  the  said  John  Davies  for  ever."  The  articles  of  agreement 
also  provided  for  the  payment  of  an  annuity  to  Elinor  Davies,  in 
case  she  should  survive  John  Davies,  in  lieu  of  dower  and  right 
of  dower. 

The  marriage  took  effect,  but  no  settlement  was  ever  executed.  [  55  ] 

In  1817,  John  Davies  mortgaged  the  premises  by  demise  to 
Evan  Davies,  and  for  better  security  John  Davies  and  his  wife 
levied  a  fine  of  the  premises.  The  articles  were  thereupon  handed 
over  to  the  mortgagee. 

John  Davies  survived  his  wife,  and  died  in  1888,  leaving  the 
plaintiff,  the  eldest  son  of  the  marriage.  By  this  bill,  filed  against 
the  representatives  of  Evan  Davies,  the  plaintiff  sought  to  have 
the  estate  conveyed  to  him  as  tenant  in  tail,  discharged  of  the 
mortgage. 

3/r.  Roll,  in  the  absence  of  Mr.  Pemherto?i,  for  the  plaintiff, 
contended  that  the  articles  being  executory  and  in  the  nature  of 
heads  for  a  future  agreement,  the  Court,  in  carrying  it  into 
execution,  would  limit  an  estate  for  life  only  to  the  parent,  and 
an  estate  tail  to  the  children  as  purchasers. 

That  the  mortgagee  took  with  notice  of  the  articles,  and  was 
therefore  affected  by  the  trusts  thereof,  and  could  not  retain  the 
estate  as  against  the  claim  of  the  plaintiff. 
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Da  VIES  Mr.  George  Turner  and  Mr.  Piggotty  contra  : 

Davies.  The  Court  in  carrying  into  execution  marriage  articles,  will 

mould  the  words  of  limitation,  and  give  to  the  parent  an  estate  for 
life,  only  in  those  cases  where  it  appears  to  have  been  the  intention 
of  the  parties  to  provide  for  their  issue;  but  no  such  intention 
appears  upon  the  present  articles ;  there  is  no  intention  recited  of 
benefiting  the  children  of  the  marriage;  the  whole  scope  of  the 
[  •56  ]  settlement  is  to  secure  a  jointure  to  the  *widow,  in  consideration  of 
the  iOl.  paid  by  her  grandmother. 

The  jointure  is  given  "  in  lieu  of  dower  and  right  of  dower,"  and 
she  could  have  no  right  to  dower  in  the  property  unless  her 
husband  took  an  estate  of  inheritance.  It  is  clear,  therefore,  that 
the  intention  was  that  the  husband  should  take  such  an  estate  as 
would  give  his  wife  a  claim  to  dower  thereout,  unless  otherwise 
provided  for. 

On  the  question  of  notice,  they  contended,  that  a  purchaser  was 
not  bound  to  take  notice  of  an  equity  arising  out  of  the  mere 
construction  of  words  which  are  uncertain :  CordweU  v.  MackriU  (i) ; 
and  that  here  the  mortgagee  might  well  suppose  that  the  mortgagor 
was  entitled  to  charge  the  estate.  Cmack  v.  Cusack  (2)  and  White 
V.  Thoifiburgh  (3)  were  cited. 

Mr.  Blunt  and  Mr.  Evans,  for  other  parties.   . 

Thb  Master  of  the  Bolls: 

With  respect  to  the  merits  of  this  case  there  is  really  no  reason- 
able doubt.  The  plaintiff  is  the  eldest  surviving  son  of  John 
Davies ;  and  it  appears  that  on  the  occasion  of  his  father's  marriage, 
articles  were  entered  into  on  which  the  question  in  this  case  arises. 
That  question  is,  whether  there  was  an  intention  to  benefit  the 
children  of  the  marriage.  I  should  rather  expect  that  a  negative 
was  to  be  proved  by  the  party  who  denied  it.  It  is  said  there  is  no 
such  intention,  because  it  is  not  recited :  but  there  is  a  provision 
made  for  the  '^  heirs  of  John  Davies  to  be  begotten  on  the  body 
of  Elinor  Davies."  I  am,  therefore,  surprised  at  the  inference 
drawn. 
[  57  ]  It  is  then  objected  that  the  intention  of  benefiting  the  children  is 

inconsistent  with  the  estate  of  inheritance  in  the  father.    But  the 
argument  that  an  estate  of  inheritance  in  the  husband  must  be 

(1)  2  Eden,  344.  (3)  2  Vern.  702. 

(2)  5  Br.  P.  C.  116. 
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inferred  from  the  fact  of  the  widow  taking  a  provision  in  bar  of 
dower,  may  just  as  easily  be  turned  the  other  way ;  and  it  would 
be  quite  as  plausible  to  say,  that  since  the  husband  does  not  take 
such  an  estate  under  the  settlement  as  to  entitle  his  widow  to 
dower,  therefore  another  provision  shall  be  made  for  her  in  Ueu  of 
it.  On  these  articles,  I  do  not  think  that  there  is  any  reasonable 
ground,  for  inducing  the  Court  to  act  at  variance  with  the  general 
principle  which  is  to  make  a  provision  if  possible  for  the  children 
of  the  marriage. 

The  Court  in  these  cases  adopts  this  principle,  that  there  shall 
not  be  such  an  estate  in  the  parent  as  wholly  to  deprive  the 
children  of  the  marriage  of  every  benefit ;  for  this  purpose,  where 
an  estate  of  inheritance  is,  by  marriage  articles,  given  to  the 
parent,  the  Court,  in  executing  the  settlement,  will  cut  it  down  to 
a  life  estate,  in  order  to  effect  the  intention  of  providing  for  the 
issue  of  the  marriage. 

When  the  mortgage  was  made,  the  articles  themselves  were 
delivered  over  to  the  mortgagee ;  and  it  is  ingeniously  argued  that 
these  limitations  are  so  difficult  to  be  construed,  that  the  mortgagee 
might  have  supposed  that  the  mortgagor  was  entitled  to  an  estate 
of  inheritance.  But  here  is  first  an  estate  limited  to  John  Davies : 
this  tuight  have  misled  an  ignorant  person ;  but  it  goes  on  further ; 
and  says  that  after  his  decease  the  estate  is  to  go  to  the  heirs  of 
John  Davies  on  the  body  of  his  wife.  Here  at  least  there  was  a 
clear  and  distinct  intention  of  benefiting  the  issue  of  the  marriage, 
which  could  not  have  misled  an  unprofessional  person. 

The  possession  of  these  articles  gave  to  the  mortgagee  a  sufficient 
notice  of  the  plaintiff's  title,  and  the  plaintiff  is  therefore  entitled  to 
the  relief  he  asks,  with  costs. 


DAVIBS 
DAVIEd. 


[58] 


TOWNSEND  V.  WESTACOTT. 

(4  Beav.  58—59 ;  S.  C.  5  Jur.  743.) 

[For  the  report  of  this  case  see  50  B.  B.  198  (2  Beav.  340).] 


1841, 
Jultf  14. 

Bolls  Cmi't 

Lord 

Lanodale, 

M.R. 

[58] 
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March  19. 


1841.       ATTORNEY-GENEKAL  v.  The  DBAPERS'  COMPANY  (1) . 

\rch  19.  ^  ' 

(Kendrick's  Charity.) 

^     J  (4  Beav.  67—72.) 

Lord 

Langdalu,  a.  B.  bequeathed  to  a  Company  a  sum  to  purchase  lands  of  the  clear 

^•^'  value  of  100^.  a  year,  and  gave  96/.  to  charity,  and  **the  residue  of  the 

t  ^^  ]  said  sum  of  100/.,  being  4/.  yearly,  to  the  Company  for  their  pains  " :  Held, 

that  all  the  objects  were  entitled  rateably  to  the  increased  rents. 

Accounts  in  a  charity  case  limited  to  the  filing  of  the  bill,  where,  from 
the  institution  of  the  charity,  the  funds  had  been  improperly  applied,  the 
trustees  retaining  for  themselves  more  than  they  were  entitled  to. 

Where  charity  trustees  have,  from  accident  and  without  wilful  default, 
committed  an  error  which  they  take  the  firet  oppoi-tunity  to  correct,  the 
Couii;  does  not  make  them  pay  costs,  though  a  decree  is  made  against 
them;  but  the  rule  does  not  apply,  whei'e  they  set  up  their  intei'ests 
adversely  in  the  suit 

The  testator,  John  Eendrick,  by  his  will,  dated  in  1624,  be- 
queathed to  the  Drapers'  Company  ''  the  sum  of  2,400L  to  purchase 
lands  and  hereditaments  to  the  clear  yearly  value  of  1002.  for  ever 
over  and  above  all  charges  and  reprises,  and  with  the  same  to 
perform  the  good  uses  thereinafter  mentioned,  that  is  to  say : " 
[  6^  ]  The  testator  then  gave  ten  several  sums,  amounting  in  the  whole 

to  962.,  to  several  distinct  charitable  objects,  which  it  is  unnecessary 
to  specify;  and  he  then  proceeded  as  follows:  "The  residue  of 
the  said  sum  of  1002.  a  year  (being  42.  yearly)  for  ever,  I  entreat 
the  four  wardens  of  the  same  Company  to  accept  for  their  pains, 
to  be  equally  divided  between  them,  by  20«.  to  each  of  them,  for 
the  time  being,  yearly  for  ever," 

The  testator  died  in  1624;  and  the  sum  of  2,4002.  was  paid  to 
the  Company  in  January,  1625.  In  the  following  year,  the  sum  of 
2,5002.,  composed  of  the  charitable  legacy  of  2,4002.,  and  a  legacy 
of  1002.  left  by  the  testator  to  the  Company  to  buy  plate,  was  lent 
to  the  East  India  Company  at  62.  108.  per  cent. 

In  1637,  the  Company  laid  out  2,5502.  in  the  purchase  of  free- 
holds producing  an  annual  rent  of  1702.  They  were  burnt  down 
at  the  Great  Fire ;  but  the  property  was  afterwards  let  out  on 
building  leases,  and  now  produced  a  rental  of  3112.  a  year.  The 
Company,  however,  applied  962.  only  to  the  charitable  objects 
mentioned  in  the  will ;  and  carried  the  surplus,  after  payment  of 
incidental  expenses,  of  about  182.  per  annum,  to  their  general 
funds. 

This  was  an  information  filed  by  the  Attorney-General,  praying 

(1)  Another  case  under  the  same  title,      reported  in  2  Beav.  508,  will  be  found 
but  relating  to  a   different   charity,      in  50  B.  B.  at  p.  259. — O.  A.  S. 
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a  (leclaratiou,  that   the  whole  rentb   ought  to  be  applied  to   the         A.-a. 
purposes  of  the  will ;  and  that  the  Company  might  make  good  the         ihe 
amount  retained  by  them.  CcfMPANY 

The  defendants,  by  their  answer,  stated,  that  of  the  2,550/., 
150/.  was  part  of  their  own  proper  monies,  and  not  derived  from 
the  charitable  gift.  The  entry  in  their  books,  however,  stated  it 
to  be  "  advanced  by  the  Company  *for  the  mainteyning  of  Mr.  [  *^^  ] 
Kendrick's  charitable  bequests,  which  the  Company  is  interested 
with  to  see  performed."  The  answer  also  stated,  that  the  surplus, 
though  carried  to  their  general  fund,  had  from  time  to  time  been 
expended  in  charitable  gifts,  ''and  that  this  course  had  been 
pursued  for  a  great  number  of  years." 

Mr.  Petnberton  and  Mr,  Blunt,  in  support  of  the  information, 
contended  that  this  was  not  a  gift,  subject  to  an  obligation  to  apply 
a  fixed  sum ;  but  a  trust  to  purchase  lands  of  100/.  a  year,  which 
was  distributed,  by  the  testator's  will,  amongst  different  objects,  in 
a  way  which  exhausted  the  whole.  That  any  increase,  therefore, 
in  the  revenues,  must  be  apportioned  amongst  the  different 
objects.  They  asked  that  the  Company  might  account  for  the 
surplus  for  twenty-four  years  back,  and  might  pay  the  costs. 

Mr.  Kindersley  and  Mr.  E.  Lloyd,  contra  : 

The  trust  was  to  purchase  100/.  a  year,  and  the  Company  having 
performed  that  trust  became  entitled  to  the  surplus. 

If  the  Company  have  acted  under  an  erroneous  construction  of 
the  will,  they  have  followed  the  usage  of  their  predecessors, 
practised  for  years.  No  application  was  made  to  them  previous 
to  filing  the  information.  The  accounts  ought,  therefore,  to  be 
limited  to  the  time  of  filmg  of  the  information,  and  the  defendants 
ought  not,  under  such  circumstances,  to  be  visited  with  costs : 
Attorney-General  v.  Caiua  College  (i). 

The  Master  of  the  Rolls  : 

Upon  the  construction  of  the  will,  I  do  not  entertain  the  least 
doubt.    I  am  of  opinion  that  the  testator    intended  *the  whole        [  *70  ] 
income  of  the  property  to  be  applied  to  the  purposes  he  has 
specifically  stated  in  his  will ;  and  that  he  did  not  intend  to  give 
to  the  Company  any  surplus  which  might  exist  beyond  the  96/. 

(1)  44  R.  R.  212  (2  Keen,  loO). 
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A.-G.  It  seems  the  Company,  having  received  this  legacy  of  2,400/.,  did 
The  not  immediately  apply  it,  according  to  the  trusts  of  the  will,  in  the 
Company.  Purchase  of  lands.  There  is  no  imputation  upon  them,  I  appre- 
hend, in  that  respect,  because  they  might  not  have  had  an 
immediate  opportunity  of  doing  so;  but  what  they  did,  was  to 
lend  it  out  upon  interest  at  6^  per  cent.,  which  produced  156Z.  a 
year.  That  income  stood  in  the  place  of  the  income  which  would 
have  been  received  from  the  rents  of  the  lands  to  be  purchased. 
That  sum  the  Company  received,  but  did  not  apply  it  to  the 
purposes  of  the  charity.  In  the  year  1637,  an  opportunity  occurred 
of  making  an  investment  in  land ;  and  at  that  time,  I  think,  they 
must  be  considered  as  accountable  for  the  surplus  income  which 
had  not  been  applied  to  the  purposes  of  the  charity.  The  land 
they  agreed  to  purchase  required  a  sum  of  2,5502.,  being  1502.  more 
than  the  charitable  legacy ;  and  the  next  question  which  is  raised 
upon  this  information  is,  whether  the  sum  of  1502.  ought  to  be 
considered  as  a  sum  contributed  by  the  Company,  out  of  their  own 
funds,  towards  this  purchase,  and  in  respect  of  which,  they  are 
entitled  to  a  beneficial  interest  in  the  land  which  was  purchased. 
If  this  could  really  be  considered  as  their  own  money,  and  con- 
tributed by  them,  a  question  might  be  raised  whether  they  did  not, 
by  this  mode  of  dealing,  devote  it  to  the  purposes  of  this  charity ; 
but  without  saying  whether  that  could  be  maintained  or  not,  I 
think  the  justice  of  the  case  requires  that  they  should  be  con- 
sidered as  having  been  chargeable  with  the  surplus  interest  for 
twelve  years,  and  that  the  purchase  ought  in  equity  and  justice 
I  *7i  ]  to  be  considered  as  made  for  the  charity.  The  1602.  must  *be 
regarded  as  contributed  out  of  the  debt  due  from  them ;  and 
therefore  the  whole  land  must  be  considered  as  belonging  to  the 
charity. 

There  are  only  two  remaining  questions,  first  as  to  the  costs  of 
the  suit,  and  next,  as  to  the  time  from  which  the  account  ought  to 
be  carried  back.  Now  here  the  Company  have  undoubtedly  been 
acting  upon  the  impression  that  they  were  right  in  what  they  did. 
They  appear  to  have  proceeded  upon  this  impression  from  the  very 
commencement  of  this  foundation,  and  to  have  gone  on  in  that 
course  of  proceeding  from  that  time  up  to  the  present.  The 
disposition  on  my  part  has  always  been,  in  such  cases,  not  to  carry 
back  the  account  further  than  the  filing  of  the  information. 

Then  comes  the  question  as  to  the  costs  ;  there  has  not,  in  this 
case  been  a  saving  of  any  thing ;  there  is  no  fund  to  which  we  can 
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have  resort  for  the  payment  of  the  costs,  unless  we  resort  to  that         A.-G. 

fundy  the  whole  of  which,  in  my  opinion,  ought  to  be  applied  to  the         thb 

purposes  of  the  charity.     The  question  therefore  is,  whether  the     company* 

charity  shall  hereafter  be  diminished  to  the  extent  of  the  costs  of  this 

suit.     Are  the  Company  then  to  be  considered  as  entitled  to  costs  at 

the  expense  of  the  charity  ?  It  is  certainly  my  opinion,  that  parties 

ought  not  to  be  visited  with  costs,  who  have,  from  accident  and 

without  any  wilful  default,  been  led  to  commit  an  error  which  they 

have  taken  the  first  opportunity  to  correct;  and  there  are  many 

cases,  in  which  (when  I  could  do  so  consistently  with  my  duty)  I 

have  abstained  from  charging  them  with  costs,  when  there  was  a 

fund  which  could  be  resorted  to,  and  when  the  defendants  have  in 

fact  taken  the  first  opportunity  of  correcting  the  error,  after  it  was 

brought  to  their  notice.    But  that  course  has  not  been  extended  to 

cases,  in  *which  the  defendants,  taking  advantage  of  the  suit,  have       [  *72  ] 

insisted  on  their  individual  rights,  and  have  brought  the  question 

under  the  consideration  of  the  Court,  and  argued  it  adversely.   I  do 

not  mean  to  impute  to  the  defendants  any  thing  more  than  error ; 

but  being  informed  that  the  matter  was  complained  of,  instead  of 

acknowledging  and  correcting  the  error,  they  state  the  facts,  (quite 

fairly  and  correctly  it  must  be  admitted,)  and  avail  themselves  of 

the  opportunity  ofi'ered  them  by  the  filing  of  the  information,  and 

say,  we  will  try  if  we  cannot  induce  the  Court  to  think  we  are  right ; 

we  will  take  the  opportunity  of  insisting,  that  no  error  has  been 

committed,  and    that  we  are    entitled  to  the  benefit  we   have 

appropriated  to  ourselves.     By  acting  in  this  way,  I  am  of  opinion, 

they  have  occasioned  costs  which  they  must  pay.    I  think,  therefore, 

the  defendants  must  pay  the  costs  of  the  suit,  but  the  account 

ought  not  to  be  carried  back  further  than  to  the  time  of  filing  the 

information. 

The  Court  declared  that  the  increased  income  ought  to  be  applied 
to  the  several  objects  mentioned  in  the  bill  in  proportion  to  their 
respective  amounts.  An  account  was  directed  against  the  Company 
from  the  filing  of  the  information  with  costs  of  the  Attorney-General, 
as  between  party  and  party  up  to  the  hearing  of  the  cause. 
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1841.  ATTOENEY-GENERAL  v.  CHRIST'S  HOSPITAL. 

March  20,  ,^  _  ^„     ^.  . 
(4  Beav.  73—75.) 

JlolU  Qfurt,  ^  testatrix,  after  reciting  that  the  rent  of  a  property  was  10/.,  devised 

Lord  i^  ^  Christ's  Hospital,  a  charitable  foundation,  in  trust  as  to  6/.  for  the 

M  R      '  P^^^  ^^  three  parishes,  and  as  to  4/.  to  A.  B.  for  life,  and  after  her  death, 

r  Iq\  in  trust  for  the  three  parishes :  Held,  that  Christ's  Hospital  took  no  interest 

in  the  increased  rents. 

Where  trustees  of  a  charity  and  their  predecessors  have,  for  a  long 
course  of  years,  administered  the  funds  erroneously,  but  being  called  upon 
duly  to  administer  them,  they  insist  on  their  own  rights  adversely  and  fail, 
they  must  pay  the  costs,  notwithstanding  the  contrary  usage  of  their 
predecessors. 

Ladt  Bamset,  by  her  will  dated  in  1601,  and  after  reciting,  that 
she  was  seised  in  fee  of  a  messuage  &c.,  in  Broad  Street,  London, 
of  the  yearly  rent  of  lOZ.,  did  make  her  last  will  for  the  devising, 
and  bestowing,  and  establishing  the  inheritance  of  the  same 
messuage,  in  manner  after  mentioned ;  and  she  did  devise  the  same 
to  the  Governors  of  Christ's  Hospital  (a  charitable  foundation)  for 
ever,  "  upon  special  trust  and  confidence,"  that  they  should  pay  to 
the  parsons  and  churchwardens  of  the  three  parishes  of  St.  Peter's, 
St.  Andrew's,  and  St.  Mary,  for  ever,  40«.  a  piece,  for  the  most 
needy  poorest  of  their  parishes,  and  to  pay  Elizabeth  Worley  the 
sum  of  il.  yearly  for  life,  and  after  her  decease  then  the  4{.  to  be 
divided  as  follows :  40«.  to  the  parson  and  churchwardens  of  St. 
^Peter's  parish  in  augmentation  of  the  relief  of  the  poor,  and  20s. 
parcel  of  the  above  sum  of  42.  to  the  parson  and  churchwardens  of 
St.  Andrew's  parish  in  further  augmentation,  &c.,  and  20s.  residue 
of  the  said  last-mentioned  sum  of  4/.,  to  be  paid  to  the  parson  and 
churchwardens  of  St.  Mary's  parish  yearly  for  ever,  for  the  further 
augmentation  of  the  relief  of  the  poor  of  the  said  parish. 

The  rent  of  the  house  in  question  had  increased  and  now  amounted 
to  above  82Z.    The  Governors  had  uniformly  from  the  foundation  of 
the  charity  applied  the  surplus  rents  after  payment  of  the  specific 
sums  mentioned  in  the  will,  to  the  benefit  of  Christ's  Hospital. 
[  74  ]  This  was  an  information  filed  by  the  Attorney-General,  insisting 

that  the  whole  rents  ought  to  be  applied  for  the  benefit  of  the 
specific  objects  mentioned  in  the  will. 

The  defendants,  the  Governors  of  Christ's  Hospital,  stated  the 
uniform  practice  of  their  predecessors ;  and  they  submitted  and 
insisted,  that  according  to  the  construction  of  the  will,  the  surplus 
rents  belonged  to  the  defandants  as  Governors  of  Christ's  Hospital, 
and  were  applicable  to  the  purposes  of  such  hospital. 
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Mr.  Kindersley  and  Mr.  Blunt  in  support  of  the  information 
[cited  2'he  Attorney -General  v.  Skinners'  Company  (i)]. 

Mr.  Stuart  and  Mr.  E.  li.  Daniell,  contra  [cited  Attorney- 
General  V.  Corporation  of  Bristol  (2),  and  Attorney-General  v.  Haber- 
dashers^ Company  (3)] . 

The  Master  of  the  Rolls  said,  the  testatrix  considered  that  she 
had  an  estate  of  the  value  of  102.  per  annum,  the  whole  of  which  she 
exhausted  in  the  several  charitable  gifts  mentioned  in  her  will.  That 
he  was  of  opinion,  that  the  whole  rents  belonged  to  the  specific 
objects  stated  in  the  will  of  the  testatrix ;  and  that  the  defendants 
must  account  from  the  filing  of  the  information,  and  as  they  had 
taken  the  opportunity  of  insisting  on  their  rights  adversely,  they 
must  pay  the  costs  of  the  information. 


A..G. 

r. 

Ghuist'8 

Hospital. 


[75] 


HERCY  V.   FERRERS. 

(4  Beav.  97—100 ;  S.  C.  10  L.  J.  Ch.  273.) 

The  plaintiff  was  entitled  to  a  legacy  which  the  testator  had  charged  on 
hia  estates,  not  in  settlement.  The  defendant  stated,  that  the  testator  was 
tenant  in  tail  of  part  of  the  estate,  but  did  not  specify  it ;  and  he  admitted 
the  |)088e8sion  of  a  copy  of  a  deed  creating  the  entail,  but  he  stated  it  did  not 
make  out  the  plaintifTs  case  :  Held,  that  he  was  bound  to  produce  it  for  the 
plaintiffs  inspection,  as  tending  to  show  what  estates  were  in  settlement. 

The  defendant,  being  entitled  to  an  estate,  subject  to  a  charge  thereon 
belonging  to  the  plaintiff,  mortgaged  it,  and  delivered  the  title  deeds  to  the 
mortgagees,  but  he  retained  copies  :  Held,  that  he  was  bound  to  produce 
the  copies,  though  the  mortgagees  were  not  parties  to  the  suit. 

Bt  his  will  dated  in  1795,  the  testator,  who  was  entitled  to  an 
estate  called  the  Baddesley  estate,  gave  the  plaintiff  a  legacy  of 
lyOOO/.  "oat  of  the  estates  that  were  not  in  settlement,"  and  the 
object  of  this  bill  was  to  obtain  payment  thereof. 

The  answer  stated,  that  ander  a  deed  in  1763,  and  subject  to 
certain  charges  thereon,  the  testator  was  at  his  death  tenant  in  tail 
of  part  of  the  Baddesley  estate,  consisting  of  five  farms,  which  the 
answer,  however,  did  *not  specify;  and  it  also  stated  several  charges 
afifecting  other  parts  of  the  estates,  of  which,  subject  to  considerable 
charges  thereon,  the  testator  was  seised  in  fee ;  and  it  stated,  that 
the  charges  on  the  Baddesley  estate,  at  the  time  of  the  death  of  the 
testator,  far  exceeded  the  value  both  of  the  settled  and  unsettled  part. 


1841. 
April  27. 

Bolls  Court, 

Lord 

Lanodale, 

M.R. 

[97] 


[•98] 


(1)  26  B.  B.  126  (2  Buss.  435). 

(2)  22  B.  B.  136  (2  Jac.  &  W.  294). 


(3)  4  Br.  0.  C.  103. 
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Hercy  The  defendant,  who  was  the  grandson  of  the  testator,  and  who 

Ferrers,  became  entitled  to  the  whole  estate,  subject  to  the  charges,  had  in 
1839  further  mortgaged  the  estate  for  12,000/.,  and  he  delivered 
over  the  title  deeds  to  the  mortgagees.  By  his  answer  he  stated 
that  the  deeds  were  in  the  possession  of  the  mortgagees ;  but  he 
admitted  that  ho  had  in  his  possession,  copies  of  some  of  them, 
including  the  deed  of  1763,  the  mortgage  deed  and  other  documents ; 
but  he  stated,  that  they  made  out  the  defendant's  title,  and  did  not 
show  or  tend  to  show  any  title  in  the  plaintiflf.  He  submitted  he 
was  not  bound  to  produce  them. 

The  plaintiflf  now  moved  for  the  production  of  the  copies  of  the 
documents.  The  argument  turned  principally  on  the  copy  of  the 
deed  of  1763  and  of  the  mortgage  deed. 

Mr.  Pemheiion  and  Mr.  Bates,  in  support  of  the  motion : 

Where  a  defendant  admits  the  possession  of  documents  relating 
to  the  matters  in  qneQtion,  prima  facie,  he  is  bound  to  produce  them. 
The  defendant  must  show  a  case  of  exemption.  Here  the  question 
will  be,  on  what  part  of  the  Baddesley  estate  the  legacy  is  charged. 
The  answer  states,  that  the  testator  was  tenant  in  tail  of  a  part 
which  is  not  specified.  It  is  necessary  that  the  deed  of  1763  should 
[  ♦OP  ]  be  produced  to  ascertain  on  what  *part  the  plaintiflf  has  a  claim, 
and  it  may  be  necessary  to  apportion  the  charges  among  the 
estates.  The  plaintiflf  is  interested  in  the  estate,  and  is  desirous 
of  bringing  before  the  Court  the  other  parties  interested  therein. 
It  is  therefore  necessary  for  him  to  see  the  copies  of  the  deeds 
showing  the  incumbrances  thereon. 

Mr.  Kindersley  and  Mr.  Romilly,  contra  : 

The  plaintiflf  has  no  interest  in  any  but  the  unsettled  estate,  and 
is  not  therefore  entitled  to  see  the  copy  of  the  deed  of  1768,  and  the 
others  relating  to  the  settled  estates. 

The  mortgagees  are  not  parties  to  this  suit ;  and,  therefore,  the 
defendant  is  not  justified  in  producing  the  title  deeds  in  their 
absence.     Hardman  v.  Ellames  (i)  was  cited. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Eolls  : 

The  substance  of  the  answer  is,  that  though  some  estates  are 
charged,  they  are  wholly  insuflficient  to  pay  this  legacy  and  the 

(1)  39  E,  R.  344  (2  My.  &  K.  732), 
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other  charges ;  and  a  question  in  raised,  which  of  the  testa  tor  *b 
estates  are  charged  with  this  legacy,  or  which  of  the  estates  were 
not  settled.  This  can  only  be  determined  by  ascertaining  what 
estates  were  settled.  Taking  the  whole  of  the  testator's  estates, 
you  must  subtract  those  which  were  settled,  before  you  can 
ascertain  the  estates  charged  with  the  legacy.  The  plaintiff  asks 
for  a  production  of  the  documents  relating  to  the  matters  in 
question.  The  defendant  says  that  they  do  not  tend  to  make 
out  the  ^plaintiff's  case.  Now  first  as  to  the  deed  of  1763,  by 
which  the  testator  became  entitled  as  tenant  in  tail.  The  defen- 
dant says  that  the  plaintiff  has  no  interest  in  a  document,  by  which 
alone  he  can  ascertain  which  portion  of  the  testator's  estate  was 
settled  and  which  was  not.  I  am  of  opinion  he  has  an  interest  in 
it,  and  is  entitled  to  have  the  copy  produced. 

The  next  question  is  this:  it  is  said  that  the  estates  are  vested  in 
mortgagees  who  are  not  before  the  Court,  and  it  is  objected,  that 
as  the  mortgagees  have  an  interest  in  the  estate  and  in  the  title 
deeds,  the  copies  of  the  deeds  ought  not  to  be  ordered  to  be 
produced  in  their  absence.  If  I  had  found  that  the  defendant 
held  them  as  trustee  for  the  mortgagees  I  should  have  attended 
to  the  objection;  but  they  seem  to  have  been  retained  by  the 
defendant  for  his  own  purposes,  and  it  does  not  appear  what 
duty  the  defendant  has  towards  the  mortgagees  with  respect 
to  them. 

It  may  be  necessary  for  the  plaintiff  to  pay  off  the  charges  on  the 
estate,  and  it  is  therefore  important  to  him  that  he  should  have  an 
inspection  of  the  copies  of  the  mortgages. 

With  the  exception  of  the  cases  and  opinions,  the  production  of 
which  is  not  pressed  for,  all  the  documents  admitted  to  be  in  the 
defendant's  possession  must  be  produced. 


Hercy 

V. 

Ferrers. 


[  ♦100  ] 


REYNAED  v.   SPENCE. 

(4  Beav.  103—110;  S.  C.  5  Jur.  478.) 

A  tenant  in  common  agreed  to  make  a  partition,  and  by  his  will  he 
confirmed  the  agreement,  and  devised  the  estate  to  trustees  to  convey  the 
part  agreed  to  the  other  tenant  in  common  and  his  heirs,  and  to  receive  a 
conveyance  of  the  other  part ;  and  he  devised  it  and  all  his  real  and  personal 
estate  to  his  trustees  to  receive  the  rents  and  pay  an  annuity  to  his  widow : 
Held,  that  the  widow  was  boimd  to  elect  between  her  dower  and  the  annuity. 

A  widow,  in  a  case  in  which  she  was  bound  to  elect  between  her  dower 
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Keynard  **^*1  *^  ttuuuity  giveu  by  lior  husbaud'H  will,  received  the  uuuuity  for  liv<* 

r.  years  :  Held,  that  she  had  not,  under  the  circumstances,  elected. 

Spence.  a  Tpidow  concurred  in  a  partition  of  her  husband's  estate,  and  released  a 

moiety  allotted  to  the  other  tenant  in  common  from  her  dower ;  the  other 
moiety  was  conveyed  to  the  trustees  of  her  husband's  will :  Held,  that  she 
was  entitled  to  dower  out  of  the  entirety  of  the  latter  moiety. 

This  was  a  creditor's  suit,  filed  in  1880,  under  which  the  real 
estate  of  the  testator  Amos  Bake  having  been  ordered  to  be  sold, 
it  was  referred  to  the  Master  to  inquire  and  state  whether  Mary, 
the  widow  of  Amos  Bake,  was  entitled  to  dower  out  of  any  of  the 
testator's  estates. 

By  the  Master's  report  it  appeared,  that  in  1828,  the  testator 
Amos  Bake  and  his  brother  Nathan  Bake  were  seised  of  an  estate 
in  the  county  of  York,  in  equal  moieties  as  tenants  in  common  in 
fee ;  that  it  was  subject  to  the  right  of  dower  of  Mary,  the  wife  of 
Amos  Bake,  and  to  a  mortgage  of  4,000Z.,  and  that  in  September, 
[  *104  ]  1823,  *Amos  and  his  brother  Nathan  entered  into  an  agreement  to 
effect  a  partition  of  the  estate  in  a  particular  way. 

Amos  Bake  made  his  will  dated  September,  1823,  and  thereby, 

after  referring  to  his  title  to  the  property  in  question,  and  to  his 

agreement  with  his  brother  to  effect  a  partition,  he  confirmed  the 

said  agreement,  and  devised  the  estate  to  two  trustees,  in  trust 

to  carry  the  agreement  into  effect,  and  to  execute  conveyances  for 

conveying  to  his  brother,  his  heirs  and  assigns,  the  part  agreed  to 

be  taken  by  him,  and  to  take  conveyances  of  the  part  agreed  to  be 

taken  by  the  testator,  "  which  said  hereditaments  so  conveyed  and 

assured  unto  his  trustees ;  and  in  the  mean  time  his  equity  therein 

he  gave,  devised,  and  bequeathed,  together  with  all  and  whatsoever 

his  real  and  personal  estate,"  unto  his  said  trustees,  upon  trust  to 

let  his  said  real  estates,  and  receive  the  rents  thereof,  and  thereout 

to  pay  his  debts,  and  to  invest  the  residue ;  and  out  of  the  rents, 

dividends,  &c.  of  his  real  and  personal  estate  to  pay  his  wife  an 

annuity  of  20/.  half-yearly  for  life,  and  then  to  pay  the  residue 

towards  the  maintenance,  &c.  of  his  children ;  and  when  and  so 

soon  as  his  youngest  child  should  attain  twenty-one,  upon  trust  to 

divide,  convey,  and  assure  the  trust  premises  (subject  to  his  wife's 

annuity)  amongst  his  children  then  living,  and  if  they  should  all 

die  under  twenty-one  without  issue,  then  to  convey  to  his  right 

heirs,  augmenting  his  widow's  annuity  to  80/.  a  year. 

The  testator  had  other  freeholds.  He  died  on  the  24th  dav  of 
September,  1823 ;  and  in  April,  1824,  a  deed  for  the  purpose  of 
carrying  the  agreement  for  partition  into  execution,  was  executed 
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between  Nathan  Bake  and  his  wife  of  the  first  part,  the  trustees  of     Retnard 
the  will  of  Amos  of  the  second  part,  Mary  the  widow  of  Amos  of  the      spexck. 
third  part,  and  a  trustee  for  the  purposes  of  the  deed  of  the  *fourth       [  *106  ] 
part,  and  thereby,  certain  parts  of  the  estate  were  conveyed   to 
Nathan  Bake,  and  the  remainder  were  conveyed  to  the  trustees  of 
the  will  of  Amos  and  Mary,  and  it  was  agreed  that  the  monies,  by  the 
will  given  to  Mary,  the  widow,  should  be  charged  only  on  the  part  of 
the  estate  conveyed  to  the  trustees  of  the  will  of  Amos,  and  for  the 
nominal  consideration  therein,  Mary  the  widow  released  the  portion 
allotted  to  Nathan,  ''  of  and  from  the  several  annuities  of  20Z.  and 
30/.,  provided  or  intended  to  be  provided  for  her,  in  and  by  the  will 
of  Amos  Bake,  and  all  arrears  thereof,  and  of  and  from  all  dower, 
right  and  title  to  dower  and  thirds,  free  bench,  and  other  estate, 
&c.  of  her  Mary  Bake." 

Mary  Bake,  the  widow,  married  John  Wray  on  the  20th  of  April, 
1826. 

It  appeared  that  for  five  years  after  the  testator's  death,  his 
widow  received  from  the  trustees  the  annuity  of  20Z.  a  year. 
There  was  conflicting  evidence  as  to  the  knowledge  of  the  widow 
of  her  rights,  and  as  to  her  intention  to  elect ;  the  trustee  affirming 
that  she  was  fully  informed  of  the  nature  and  terms  of  the  testator's 
will,  and  was  fully  aware  and  cognizant  of  her  right  to  dower  out 
of  the  testator's  freehold  estates  previous  to  receiving  any  annuity ; 
and  on  the  other  hand,  Mary  the  widow  deposed,  that  she  acted 
under  the  guidance  of  the  trustees;  and  that  when  she  received 
the  annuity,  she  was  not  aware  that  she  was  entitled  to  make  any 
election,  or  that  by  accepting  the  annuity  she  would  relinquish  any 
claim  to  dower ;  that  she  had  never  been  made  acquainted  that  she 
had  any  right  to  dower,  and  that,  though  she  joined  in  the  deed 
for  the  purpose  of  releasing  her  dower  in  part  of  the  real  estates, 
she  was  not  aware  of  the  nature  of  dower,  but  signed  the  deed  at 
the  request  of  the  trustees. 

The  Master  found  that  the  widow  was  entitled  to  dower  out  of  [  i06  ] 
one  undivided  moiety  of  that  part  of  the  hereditaments  conveyed 
to  the  trustees  of  the  husband's  will,  and  he  submitted  whether  she 
was  not  in  equity,  if  not  at  law,  entitled  to  one  third  of  the  other 
undivided  moiety  during  her  life  in  lieu  of  her  dower  in  the  part 
conveyed  to  Nathan  Bake ;  and  that  she  was  bound  to  elect  to 
take  the  annuity  or  dower ;  and  the  Master  was  of  opinion,  that 
under  the  circumstances  she  ought  not  to  be  considered  as 
having  elected. 
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Beynabd         No  exceptions  were  taken  to  the  report,  and  the  cause  now  came 
Spkncb.      0^  ^0^"  further  directions. 

Mr.  Kindersley  and  Mr.  G.  Y.  Robson,  for  the  plaintiff,  a 
mortgage  creditor,  contended,  iirst,  that  under  the  will  of  the 
testator,  the  widow  was  bound  to  elect  between  her  dower  and  the 
provision  made  for  her  by  the  will.     *     ♦     ♦ 

Secondly,  they  contended,  that  she  had  elected  to  take  under  the 
will.     *     *     * 
[  107  ]  Thirdly,  they  contended,  that    *     *     by  the  deed  of  April,  1824, 

the  widow  gave  up  her  right  over  the  portion  allotted  to  the 
other  tenant  in  common,  yet  she  acquired  no  new  rights  over  the 
remaining  moiety,  bu^  retained  her  right  to  dower  out  of  the 
moiety  of  that  moiety  only. 

Mr.  Geoi'ge  Turner  and  Mr.  Bloxam,  contra.     *     *     * 

Mr.  Pemberton  and  Mr.  Atkinson,  for  trustees. 

Mr.  Stuarty  for  a  purchaser. 

The  Master  of  the  Bolls  considered  that  the  widow's  claim 
for  dower  was  inconsistent  with  the  provisions  contained  in  the 
testator's  will,  but  that  under  the  circumstances  he  could  not  bold 
that  she  had  elected. 

The  widow  by  her  counsel  having  elected  to  take  against  the  will, 

The  Master  of  the  Bolls  said:  I  should  have  thought  that 
some  more  direct  authority  on  the  remaining  point  might  have 
been  found.  I  will  not,  therefore,  decide  until  I  have  looked  at 
the  authorities.    *     *     * 

May  5.       The  Master  OF  THE  BoLLS  [aft^r  stating  the  facts,  said] : 

[  108  ]  I  have  found  no  case  in  which  the  point  now  raised  has  been 

[  ^^  1  decided.  In  the  case  of  Sutton  v.  Rolfe  (i)  it  was  contended  that 
the  widow  of  a  tenant  in  common  was  not  entitled  to  sue  [for] 
[  ^110  ]  dower  against  the  other  tenant  *in  common  before  partition,  and  the 
contrary  was  decided.  The  argument  is  now  that  the  widow  is  not 
entitled  to  dower  out  of  the  whole  of  her  husband's  share  after 
partition ;  but  I  own  that  I  see  no  good  reason  for  it.  There  was 
clearly  no  intention  in  any  way  to  alter  any  right  which  the  widow 
had  to  dower  out  of  the  moiety  allotted  to  her  husband's  estate ; 

(1)  3  Lev.  84. 
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and  it  appears  to  me,  that,  for  this  purpose,  the  husband  must  be 
considered  to  have  had  an  estate  such  as  to  entitle  his  widow  to 
dower  in  the  divided  share,  which,  on  the  partition,  was  allotted  to 
his  trustees  in  substitution  for  the  undivided  share  to  which  he 
was  previously  entitled. 

In  the  case  of  Webb  v.  Temple  (i),  it  was  adjudged  that  a  will  was 
not  revoked  by  a  partition,  because  there  was  no  intent  to  revoke, 
nor  any  material  alteration  of  the  estate,  for  before  the  partition 
the  devisor  had  a  third  part  in  the  manor,  and  after  the  partition 
he  had  a  third  part  of  the  manor. 


Reynard 

V. 

Spencb. 


SIDEBOTHAM  v.  BAERINGTON. 

(4  Beav.  110—114 ;  S.  C.  10  L.  J.  Oh.  302.) 


1841. 
Meiy  6. 


[See  the  report  of  this  case  in  52   B.  B.   212,  taken  from        j^^ 

Langdalk, 

_  M.R. 

'  [110] 


8  Beav.  524.] 


SAXJNDEES  V.  VAUTIER. 

(4  Beav.  115—117.) 

[See  the  report  of  this  case  on  appeal,  in  54  B.  B.  286,  taken 
from  Cr.  &  Ph.  240.] 
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CUEKIE  V.  GOULD  (2). 

(4  Beav.  117—119;  S.  C.  10  L.  J.  Ch.  304.) 

A  bequest  was  made  of  500/.  to  A.,  and  in  case  of  her  death,  either  before 
or  after  the  testator,  to  devolve  to  her  child  or  children,  or  in  the  event  of 
their  being  also  dead  at  her  decease,  to  B.  There  were  three  children,  one 
of  whom  only  survived  their  mother :  Held,  that  he  was  entitled  to  the 
whole  fund. 

The  testator  bequeathed  in  the  following  terms:  ''To  my  sister 
Aim,  the  wife  of  Thomas  Carrie,  near  Edinburgh  (his  exact  place 
of  residence  may  be  learned  from  my  brother  Henry  of  that  place), 
the  sum  of  500L  sterling,  which  sum,  in  case  of  her  death,  either 
before  or  after  me,  is  to  devolve  to  her  child  or  children,  or  in  the 
event  of  their  being  also  dead  at  her  decease,  the  balance,  after 

(1)  1  Freeman,  542.  is  difficult  to  understand  this  case  in 

(2)  Unless  the  petitioner  took  by  the  absence  of  any  explanation  of  the 
survivorship  under  a  joint  tenancy,  it     judgment. — 0.  A.  S. 


1841. 
May  7. 


JtolU  Court. 

Lord 

Lanodale, 

M.R. 

[117] 
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CaRBim      paying  her  husband  50/.,  to  become  the  property  of  my  daughter 
Gould.       Ann,"  meaning  the  defendant  Ann  Burrell. 

The  testator  died  in  1791. 

Ann  Carrie  had  three  children,  Jane,  William,  and  James. 
Jane  died  in  1830,  William  in  1836,  and  their  mother  Ann  Currie 
died  in  1837.    James  was,  therefore,  the  only  child  who  survived 
her ;  he  afterwards  died  in  1840. 

The  legacy  being  in  Court,  the  legal  personal  representative  of 

[  •lis  ]      James  presented  a  petition  praying  payment  *of  the  whole  sum,  on 

the  ground  that  James  was  the  only  child  who  survived  Ann  Currie. 

The  petition  came  on  upon  a  former  day,  when  the  Master  of 

THE  Bolls  directed  it  to  stand  over,  in  order  that  the  personal 

representatives  of  the  other  children  might  appear. 

Mr.  Moore,  for  the  petitioner,  now  contended,  that  James 
Currie,  as  the  surviving  child,  was,  by  the  terms  of  the  bequest, 
entitled  to  the  whole  interest ;  or  if  not,  then  that  the  gift  was  to 
the  children  of  Ann  Currie  as  joint  tenants,  and  that  James  Currie 
had  become  entitled  thereto  by  survivorship.  He  cited  Campbell  v. 
Cainpbell  (i). 

Mr,  Turner,  for  the  representatives  of  William  Currie,  contra  : 

To  constitute  a  joint  tenancy,  the  shares  must  all  vest  at  the 
same  time ;  here  they  vested  in  the  children  from  time  to  time  as 
they  were  born,  and  they  must,  therefore,  have  taken  as  tenants  in 
common:  Woodgaie  v.  Unwin{2).  He  argued  also  that  this  was 
the  common  case  of  a  gift  to  A.  for  life,  with  remainder  to  her 
children,  which  would  let  in  all  her  children  to  take  vested  interests 
at  their  births ;  and  that  the  gift  over,  being  in  case  of  all  the 
children  being  dead  at  the  decease  of  Ann  Currie,  had  never  taken 
effect ;  that  consequently  the  previous  vested  gifts  to  the  several 
children  remained  unaffected,  and  the  representatives  of  each  child 
were  severally  entitled  to  a  third  of  the  fund.  He  cited  Sturgess  v. 
Pearson  (3),  and  Harrison  v.  Foreman  (4). 

Mr,  Moore,  in  reply. 

[  119  ]  The  Masteb  of  the  Bolls  considered  that  the  child  living  at  the 

death  of  Ann  Currie  was  alone  entitled,  and  he  directed  payment 
to  the  petitioner  accordingly. 

(1)  4  Br.  C.  C.  15.  (3)  20  R.  R.  316  (4  Madd.  411). 

(2)  33  R.  R.  101  (4  Sim.  129).  (4)  b  R.  R,  28  (5  Ves.  207). 


VOT*.  J.X, 
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HILTON  V.  LOKD  GRANVILLE. 

(4  Beav.  130—141 ;  S.  C.  10  L.  J.  Ch.  398.) 

[See  the  report  of  this  case  on  appeal  taken  from  Cr.  &  Ph.  283, 
in  54  E.  R.  297.] 


GARLICK  V.  JACKSON  (1). 

(4  Beav.   154.) 

A  mortgagee  received  rents  between  the  Master's  report  and  the  day 
fixed  for  payment.  Default  being  made :  Held,  that  the  mortgagee  was  not 
then  entitled  to  an  order  absolute. 

In  this  case,  a  decree  for  foreclosure  had  been  made,  and  the 
Master  had  fixed  a  day  for  payment  of  the  amount  due  on  the 
mortgage,  in  default  of  which  a  foreclosure  was  ordered. 

Between  the  date  of  the  report  and  the  day  fixed  for  payment, 
the  mortgagee  received  some  rents  of  the  mortgaged  property. 
Default  having  been  made  in  payment  by  the  mortgagor, 

Mr.  Elderton  applied  to  make  the  order  for  foreclosure  absolute. 

Mr.  Wilbrahamf  on  the  part  of  the  mortgagor,  resisted  the 
order,  on  the  ground,  that  by  receiving  rents  between  the  report 
and  day  fixed  for  payment,  the  mortgagee  had  altered  the  amount 
as  found  due  by  the  Master. 

The  Master  of  the  Rolls  thought  that  the  ease  must  have 
frequently  occurred  before,  and  after  taking  time  to  consider  the 
point,  he  refused  the  order  absolute  for  foreclosure,  observing  that 
as  the  amount  due  had  been  varied  by  the  intermediate  receipt  of 
the  rent,  another  day  must  be  fixed  for  payment. 


1841. 

Jan.  24. 

May  24,  28. 

June  8,  y,  14. 

Bolls  Court, 
Lord 

LAKaOALE, 

M.B. 

[  130  ] 

1841. 
June  12,  23. 

Jiolls  Court. 

Lord 
La  NOD  ALE, 

M.R. 

[154] 


LANCASTER  v.  EVORS. 

(4  Beav.  158—165;  S.  C.  5  Jur.  525.) 

It  is  a  general  rule,  that  a  person  having  a  claim  on  the  assets  of  a 
testator,  cannot  in  suing  the  executor  make  a  debtor  to  the  estate  a  parky  to 
the  smt ;  but  the  rule  admits  of  exceptions. 

A  creditor  of  a  testatrix  was  allowed  to  sue  the  executors  and  persons 
claiming  a  fund  standing  in  Court,  on  which  the  estate  of  the  testatrix  had 


(1)  But  the  receipt  of  rent  by  the 
mortgagee  after  the  day  fixed  for 
redemption  does  not  prevent  the 
mortgagee  from  obtaining  the  order 

B.R. — VOL.  LV. 


absolute.  Xat.  Permnneut  Mutual  (tc. 
Society  v.  liaper  [1892]  1  Ch.  54,  61 
L.  J.  Ch.  73.— 0.  A.  S. 


1811. 
June  21,  22. 

Bolls  Court, 

liord 

Langdale, 

M.R. 

[  158  ] 
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Lancastbu  an  equitable  demand,  for  the  purpose  of  obtaining  payment  thereout,  the 

V.  executors  having  refused  to  take  proceedings  for  establishing  the  demand, 

EvoE?,  ^^^  ^l^p  £^j^jj  being  the  only  assets  of  the  testatrix  (1). 

A  husband  and  wife  joined  in  a  mortgage  of  their  respective  estates, 
which  were  already  incumbered,  for  the  pajTnent  of  debts  of  the  husband. 
The  estates  were  realized  in  two  different  suits  ;  and  the  incumbrances 
paid.  The  husband's  debt  was,  however,  paid  out  of  the  wife's  estate, 
which  it  exhausted;  but  there  was  a  surplus  of  the  husband's  estate  in 
Coiu't.  The  husband  and  wife  were  both  dead,  and  the  only  claims  upon 
the  wife's  estate  were  those  of  a  mortgagee  and  a  judgment  creditor;  and 
her  only  assets  were  such  as  might  be  realized  from  her  equity  against  her 
husband's  estate,  for  which  her  executors  infused  to  sue :  Ileld,  that  the 
judgment  creditor  might  maintain  a  suit,  against  the  w^ife's  executors, 
the  mortgagee,  and  a  party  claiming  the  fund  in  Court  under  the  husband, 
for  payment  of  the  wife's  two  debts  out  of  that  fund. 

This  case  came  before  the  Court  upon  demurrer  to  the  whole  bill 
for  want  of  equity  and  for  multifariousness. 

The  statements  in  the  bill  were  very  complicated ;  but  omitting 
those  which  did  not  affect  the.  question  now  before  the  Court,  the 
facts  were  as  follows : 

In  the  year  1772  Sir  John  Pryce  was  seised  of  an  estate,  subject 
to  a  mortgage  to  Earl  Temple  for  24,000i.  Lady  Pryce,  his  wife, 
was  entitled  to  another  estate,  subject  to  a  mortgage  for  5,500/. 
The  latter  estate  had  been  conveyed  in  trust  for  sale,  and  a  contract 
had  been  entered  into  for  the  sale  thereof. 
[  159  ]  By  deed,  dated  in  January,  1772,  both  estates  and  the  surplus  of 

the  money  to  arise  from  the  sale  of  Lady  Pryce's  estate,  were 
conveyed  by  Sir  John  and  Lady  Pryce  to  trustees,  upon  trust  to 
sell  and  pay  the  mortgages  of  24,000/.  and  5,5002. ;  then  to  secure 
certain  monies  due  from  Sir  John  Pryce  to  Jaques ;  then  to  pay 
5,000/.  to  Lady  Pryce,  for  her  separate  use,  and  the  residue  to  Sir 
John  Pryce. 

Notwithstanding  this  deed,  the  Earl  Temple  filed  a  bill  to  obtain 
payment  of  his  mortgage  debt ;  and  in  a  suit,  entitled  The  Earl  of 
Buckingham  v.  PrycCy  Sir  J.  Pryce's  estate  was  sold.  The  mortgage 
thereon  was  discharged,  and  2,821/.,  the  residue  of  the  purchase- 
money,  was  paid  into  Court,  in  the  cause  of  The  Earl  of  Buckingham 
V.  Pryce.  This  sum  was  allowed  to  accumulate,  and  now  amounted 
to  20,972/.  Consols. 

Sir  John  Pryce  died  in  1776 ;  his  wife  survived  him,  and  died 
about  the  year  1805. 

In  1832  the  mortgage  on  Lady  Pryce's  estate  was  discharged  in 

(1)  This  oircumBtance  was  probably  general  rule,  see  Yeatman  v.  Vfaiman 
sufficient  to  take  the  case  out  of  the      (1877)  7  Ch.  D.  210.— O.^A.  S. 
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a  suit  entitled  Burney  v.  Scott,  instituted  by  Burney,  a  judgment  Lancaster 
creditor,  Morgan,  a  mortgage  creditor  of  Lady  Pryce,  and  Lady  evors. 
Pryce.  Out  of  the  surplus  of  the  produce  of  this  estate  the  debt 
due  from  Sir  John  Pryce  to  Jaques,  amounting  to  6,323i.,  was 
paid,  under  the  provisions  of  the  deed  of  1772.  What  remained 
was  insufficient  to  satisfy  the  debts  due  to  Morgan  and  Burney. 
The  amount  of  these  debts  had,  however,  been  ascertained  by  the 
Master  in  the  suit  of  Burney  v.  Scott. 

This  bill  was  filed  by  Lancaster,  the  representative  of  Burney  the 
judgment  creditor,  against  Evors  (who,  as  heir  or  personal  repre- 
sentative of  Sir  John  Pryce,  *claimed  the  20,972/.),  and  against  the  [  •iso  ] 
executors  of  Lady  Pryce,  and  the  representatives  of  Morgan.  The 
plaintiff,  by  his  bill,  insisted  that  as  Sir  John  Pryce's  debt  to  Jaques 
had  been  paid  out  of  the  estate  of  Lady  Pryce,  her  estate  was 
entitled  to  be  recouped  out  of  the  fund  in  Court  in  the  cause  of 
Buckingham  v.  Pryce,  arising  from  the  estate  of  Sir  John  Pryce. 

The  bill  stated  that  the  plaintiff  had  applied  to  the  executors  of 
Lady  Pryce,  to  take  proceedings  to  obtain  payment  of  the  5,328/. 
out  of  the  sum  of  20,972/.,  but  that  they  had  refused  to  do  so. 

The  bill  also  stated,  that  there  were  no  debts  due  from  the  estate 
of  Lady  Pryce,  except  those  due  to  Morgan  and  the  plaintiff,  and 
that  there  were  no  assets  wherewith  they  could  be  paid.  It  prayed 
for  payment  out  of  the  20,972/.,  standing  to  the  credit  of  the  cause 
of  Biichingham  v.  Pryce  of  the  sum  of  5,323/.,  and  interest;  and 
that  that  sum  might  be  applied,  in  the  first  place,  in  payment  of 
the  mortgage  to  Morgan,  and  then  in  payment  of  the  plaintiff's 
judgment  debt. 

To  this  bill  the  defendant  Evors  demurred  for  want  of  equity  and 
for  multifariousness,  and  the  demurrer  now  came  on  for  argument. 

Mr.  KindersUy  and  Mr.  Keene,  in  support  of  the  demurrer, 
[referred  to  several  instances  of  the  application  of  the  general  rule 
stated  in  the  head-note  which  is  now  established  beyond  question, 
and  distinguished  Boivsher  v.  Watkins  (i)  on  the  ground  that  there 
were  special  circumstances  in  the  case  which  took  it  out  of  the 
rule.] 

The  defendant  Evors  has  no  concern  in  the  claims  on  the  fund,       [  162  ] 
or  the  administration  of  Lady  Pryce*s  estate.     The  bill  is,  therefore, 
on  that  ground,  multifarious. 

They  contended  also  that  Jaques' s  debt  was  one  due  from  Lady 

(1)  32  B.  R.  210  (1  Eufis.  &  My.  277). 

3—2 
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Lancaster    Pryce,  and  that,  as  a  provision  of  5,000/.  was  made  for  her  by  the 
EvoBs.       deed,  ber  husband  became  a  purchaser  of  the  produce  of  her  estate. 

Mr.  Vemherton  siiid  Mr.  PiirviHy  in  support  of  the  bill : 

This  case  does  not  come  within  the  rule,  even  as  stated  by  the 
other  side.  The  bill  alleges  that  there  are  only  two  debts  due  from 
the  estate  of  Lady  Pryce,  the  amounts  of  which  have  been  ascer- 
tained by  the  Master ;  and  it  further  alleges  that  the  only  assets 
out  of  which  they  can  be  paid  are  those  in  Court  in  the  suit  of  The 
Earl  of  Buckingham  v.  Pryce,  which  the  executors  refuse  to  get  in. 
What  other  remedy  has  the  plaintiff  but  to  file  his  bill  against 
the  executors  and  all  other  necessary  parties  to  realize  these 
assets?  *  *  * 
[  163  ]  But  this,  in  reality,  is  not,  as  it  has  been  assumed,  a  suit  against 

executors  and  a  debtor  to  the  estate.  Evors  is  not  a  debtor ;  but 
there  are  certain  funds  in  Court,  the  right  to  which  is  a  matter  of 
dispute  between  the  several  persons,  and  can  only  be  determined 
by  a  suit  in  which  they  are  all  parties. 

As  to  the  second  point,  it  is  clear  that  no  bill  could  be  sustained, 
having  for  its  object  the  determination  of  the  rights  to  the  fund, 
in  the  absence  of  Morgan,  whose  claim  has  been  ascertained  to  be 
the  first  charge  thereon.  If  there  had  been  a  greater  number  of 
creditors  of  Lady  Pryce,  the  bill  might  have  been  filed  on  behalf, 
&c. ;  and  if  the  executors  themselves  had  sued,  Morgan  would  have 
been  a  necessary  party. 

The  debt  is  alleged  to  be,  and  must,  on  demurrer,  be  taken  to  be 
the  debt  of  the  wife,  and  the  equity  of  the  wife  to  be  recouped  cannot 
now  be  doubted  :  1  Koper,  Husb.  and  Wife,  143. 

[  164  ]  Mr.  Kindersley,  in  reply. 

ft 

The  Master  of  the  Rolls  : 

In  this  case  it  is  not  necessary  to  consider  what  defence  the 
defendant  may  have  to  this  suit,  on  the  ground  that  Sir  John 
Pryce  ought,  under  the  deed  of  1772,  to  be  considered  a  purchaser 
of  the  interest  of  Lady  Pryce,  his  wife :  or  on  the  ground  that  the 
debt  of  Jaques,  in  respect  of  which  the  plaintiff  claims  relief,  was 
the  debt  of  Lady  Pryce.  The  defendant  may  have  a  valid  defence 
on  both  of  these  grounds ;  but  such  a  defence  cannot  be  supported 
on  this  demurrer,  having  regard  to  the  facts  stated  in  the  bill,  all 
of  which  the  Court  must,  for  the  purpose  of  its  decision  on  the 
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present  occasion,  assume  to  be  true.     The  only  question  now  is,    Lamoasteb 
whether,  looking  at  all  the  circumstances  of  the  case,  the  bill  is       evobs. 
properly  framed,  so  as  to  entitle  the  plaintiff  to  relief  as  against  the 
defendant  Evors. 

The  general  rule  admits  of  no  doubt  that  a  person  having  a  claim 
on  the  assets  of  a  testator,  has  no  right  in  suing  the  executor  to 
make  a  debtor  to  the  estate  a  party  to  that  suit.  The  question  in 
such  cases  arises  on  the  exceptions  to  that  rule. 

The  plaintiff  and  Morgan  have  been  found  to  be  creditors  of  Lady 
Pryce,  and  are  entitled  to  be  paid  out  of  her  estate  ;  but  it  appears 
that  her  assets  have  been  exhausted  by  the  payment  of  her  husband's 
debts,  for  which  her  estate  was  in  the  nature  of  a  surety.  It  cannot 
but  be  admitted  on  this  simple  statement,  that  her  estate  was  or  is 
entitled  to  be  recouped  out  of  the  estate  of  Sir  John  Pryce.  It  is 
stated  that  her  estate  has  been  exhausted  except  so  far  as  any  thing 
may  be  recovered  by  the  assertion  of  this  right;  and  there  are 
assets  of  *Sir  John  Pryce  in  Court,  which,  subject  to  any  claim  to  [  ♦ics  ] 
be  established  by  the  representatives  of  Lady  Pryce,  belong  to  the 
defendant  Evors.  The  plaintiff  claims  to  be  paid  out  of  those 
assets  of  Lady  Pryce,  which,  as  between  the  two  estates,  have  been 
improperly  applied  in  payment  of  her  husband's  debt. 

This  suit  is  not  for  a  general  account  of  the  assets  of  Lady  Pryce, 
nor,  as  it  has  been  argued,  a  suit  against  Evors,  as  a  debtor  to  her 
estate ;  but  there  being  a  specific  fund  in  Court,  it  is  sought  to 
establish,  as  against  that  fund,  a  claim  for  the  benefit  of  Lady 
Pryce's  estate.  Evors,  who  claims  the  fund,  is  properly  made  a 
party  to  protect  it. 

It  is  not  sufficient  to  say  that  the  executors  of  Lady  Pryce  are 
the  only  persons  to  sue  in  order  to  realize  this  claim.  If  they  were, 
they  have  expressly  refused  to  do  so.  I  think  that  if  this  case  did 
in  other  respects  come  within  the  general  rule,  the  circumstance 
of  the  refusal  of  the  executors  to  recover  these,  the  only  assets, 
would  make  the  case  an  exception  to  the  general  rule. 

It  is  then  said  that  this  bill  is  multifarious,  as  bringing  Morgan 
before  the  Court  and  seeking  to  establish  his  claim.  If  ^Morgan  had 
not  been  before  the  Court,  Evors  would  have  said,  **  there  is  the 
report  of  the  Master,  by  which  it  appears  that  Morgan  has  a  prior 
claim  to  the  plaintiff ;  and  therefore  he  is  a  necessary  party."  I 
think  the  bill  is  not  multifarious,  and  I  must  overrule  the  demurrer. 

[Other  points  which  arose  in  this  suit  are  reported  in  1  Ph. 
849,  and  in  10  Beav.  154  and  266.] 
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18*0-  .  WOOD  V.  KICHARDSON. 

June  25. 
(4  Beav.  174—177  ;  S.  C.  5  Jur.  623.) 

^  *    *""  '  A  testator  devised  his  real  and  pei-sonal  estate  to  his  wife  **  absolutelj', 

LanoolLlv  *"^  ^^  ^^^  ^^"  disjwsal,  for  the  maintenance  of  herself  and  biiiiging  up  of 

M.R,     *  his  children  '* :  Held,  that  she  could  sell  the  real  estate, 
r  27^  -j  The  Court  will  not  enforce  a  contract  involving  a  breach  of  trust. 

The  testator,  by  his  will,  devised  and  bequeathed  as  follows : 
'*  I  give,  devise,  and  bequeath  all  my  estate  real  and  personal, 
whatsoever  and  wheresoever,  and  of  what  nature,  kind,  or  sort 
soever  the  same  may  be,  or  consist  at  the  time  of  my  decease, 
unto  my  dear  wife  Jane  Richardson  ;  to  hold  unto  her  my  said 
dear  wife  and  to  her  heirs,  executors,  administrators,  and  assigns 
absolutely  and  at  her  own  disposal  for  the  maintenance  of  herself 
and  bringing  up  of  my  children  ;  subject  nevertheless  to  the  pay- 
ment of  all  my  just  debts,  funeral  and  testamentary  expenses  ;  and 
I  appoint  my  said  dear  wife  sole  executrix  of  this  my  last  will  and 
testament." 

The    testator   died,   leaving   his  widow  and    several    children 

surviving  him.     Jane  Bichardson,  the  widow,  contracted  to  sell  a 

[  *175  ]      part  of  the  real  estate  to  the  plaintiff;  "^and  after  the  title  had  been 

accepted  and  the  conveyances  approved  of,  she  refused  to  complete 

the  contract. 

The  plaintiff  then  filed  his  bill  for  a  specific  performance,  which 
was  resisted,  on  the  ground,  first,  that  the  contract  was  unduly 
obtained,  the  defendant  not  having  the  benefit  of  professional 
assistance ;  and  secondly,  that  the  defendant  was  not  justified,  by 
the  terms  of  the  will,  in  selling  the  estate  in  which  the  infant 
children  were  interested. 

Mr.  Kindersley  and  Mr.  Purvis,  for  the  plaintiff.     *     *     ♦ 

Mr.  Loftus  Wi*jramy  contra,  contended  that  the  defendant  was 
a  trustee  for  her  children,  [and  cited  Wetherell  v.  Wihon  (l).  Woods 
V.  Woods  (2),  Broad  v.  Be  van  (3)  and  other  cases]. 
[  176  J  That  if  the  defendant  were  to  complete  the  contract,  she  would 

commit  a  breach  of  trust ;  and  that  this  Court  would  not  decree  a 
party  to  perform  an  act  which  amounted  to  a  breach  of  trust : 
Ord  v.  Noel  (4). 

(1)  44  R.  R.  27  (1  Koon,  80).  (3)  25  B.  R,  123  (1  Russ.  511,  «.). 

^"2)  43  R.  R.  214  (I  My.  &  Cr.  401).  (4)  21  R.  R.  328  {o  Madd.  438). 
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Thb  Master  op  the  Bolls:  Wood 

I  think  that  the  plaintiff  is  entitled  to  a  decree.  A  contract  Richabdson. 
was  entered  into  in  1836  for  the  sale  of  this  property ;  the  title 
has  been  investigated,  the  conveyances  have  been  prepared  and 
approved  of,  and  the  engrossments  have  been  tendered  for  execu- 
tion ;  bat  the  defendant  having  refused  to  complete,  the  plaintiff 
has  been  compelled  to  file  this  bill  against  the  vendor  for  a  specific 
performance. 

There  are  two  defences,  first,  that  this  contract  was  obtained 
from  the  defendant  by  surprise,  in  other  words,  by  fraud;  as  to 
this  it  is  alleged,  that  the  defendant  has  been  unable  to  obtain  any 
evidence.  This  ground  of  defence,  therefore,  rests  merely  upon 
the  allegation  of  the  defendant,  who  has  abstained  from  filing  a 
cross  bill  to  examine  the  plaintiff  upon  that  subject,  and  by  those 
means  obtain  relief  against  that  alleged  fraud,  if  there  were  any. 
It  is  impossible,  therefore,  for  me  to  take  notice  of  that  allegation. 

The  next  ground  of  defence  is  more  important :  it  is  this,  that 
the  defendant  has  entered  into  this  contract  and  obligation,  which, 
she  says,  the  Court  cannot  compel  her  to  perform,  without 
sanctioning  a  breach  of  trust ;  and  that  this  Court  will  not  order  or 
permit  a  person  to  commit  a  breach  of  trust.  Nothing  can  be 
more  true  than  that  principle.  This  Court  will  *not  require  or  [  •i77  ] 
order  any  person  to  commit  a  breach  of  trust,  it  being  the  special 
duty  of  this  Court  to  compel  the  due  execution  of  a  trust,  and  by 
all  means  to  avoid,  and,  if  necessary,  prevent,  the  commission  of  a 
breach  of  trust,  and  of  a  fraud,  which  it  would  amount  to. 

It  is  argued  that  this  would  be  a  breach  of  trust,  because  the 
property  was  given  to  the  defendant  "for  the  maintenance  of  herself 
and  her  children;  "  that  is  true ;  but  then  the  property  was  to  be 
held  by  her  **  absolutely  and  at  her  own  disposal  '*  for  that  purpose; 
and  how  is  it  in  any  manner  made  to  appear  in  this  cause,  that  the 
disposition  of  the  property  and  the  receipt  by  the  defendant  of  the 
purchase-money  are  not  the  best  things  she  could  do  for  the 
maintenance  of  herself  and  her  children  ?  Nothing  appears  one 
way  or  the  other.  It  is  sufficient  for  the  purpose  of  this  case  to  say 
that  it  does  not  appear  that  this  sale  is  any  breach  of  trust.  I  must, 
therefore,  decree  a  specific  performance  of  this  agreement. 
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1841. 
June  25,  29. 

JloUf  Gnn-t, 

Lord 

Lanodale, 

M.R. 

[184  J 


[  •iss  ] 


HOBSON  V.  SHERWOOD  (1). 

(4  Beav.  184—186.) 

A  party  having  a  life  estate  determinable  on  his  marriage,  in  one  fifth  of 
an  estate,  is  entitled  to  a  decree  for  paiiition. 

'NMiere,  in  a  suit  for  partition,  the  defendants  are  desirous  that  there 
shall  be  no  pai'tition  of  their  sovei'al  shares,  the  partition  may  be  confined 
to  the  aliquot  share  of  the  plaintiflF. 

This  was  a  partition  suit.  It  appeared  that  the  property  belonged 
to  five  sisters  as  tenants  in  common  in  tail ;  and  the  plaintiff  having 
married  one  of  them,  a  disentailing  deed  was  executed,  and  her 
share  was  settled.  The  plaintiff's  wife  died  without  issue ;  and  her 
share  then  stood  limited  to  the  plaintiff  for  life  in  case  he  should 
continue  a  widower,  and  not  marry  again,  with  remainder  to  the 
other  sisters. 

The  plaintiff,  being  so  entitled,  filed  this  bill  for  a  partition  of  the 
estate ;  and  the  defendants,  who  were  *each  entitled  to  one  fifth  of 
the  estate,  as  tenants  in  common  in  tail,  and  were  together  entitled 
to  the  remaining  one  fifth,  subject  to  the  plaintiff's  interest  therein, 
resisted  the  partition. 

Mr.  Kindersley  and  Mr.  Parker,  for  the  plaintiff,  contended 
that  the  plaintiff  had  an  estate  of  freehold,  and  that  he  was  entitled 
to  hold  his  share  in  severalty,  and  to  have  a  partition.     *     «     * 

Mr.  Stuart,  Mr.  Bethcll,  Mr.  Elderton,  Mr.  Smythe,  and  Mr. 
Daniel,  for  the  defendants,  contended  that  the  plaintiff  had  not  such 
an  estate  as  entitled  him  to  have  a  partition;  for  it  might  determine 
the  day  afterwards.  That  it  was  discretionary  with  the  Court  to 
direct  a  partition ;  and  that  it  would  be  more  beneficial  to  all  to 
appoint  a  receiver. 

They  argued  also,  that  if  a  partition  were  decreed,  it  ought  to  be 
of  the  plaintiff's  share  only ;  and  that  the  four  fifth  proportions, 
severally  belonging  to  the  defendants,  ought  not,  contrary  to  their 
wishes,  to  be  divided. 

The  Master  of  the  Bolls  : 

I  cannot  help  regretting  that  this  suit  should  ever  have  been 
instituted.  The  plaintiff  alone,  who  is  tenant  for  life  determinable 
on  his  second  marriage,  desires  a  partition ;  all  the  other  parties 
desire  to  keep  the  estate  together.     If,  however,  the  plaintiff  is 

(I J  nirhunhint  V.  Ffimj  (18SvS)  39  L'h.  I).  4o,  49,  .57  L.  J.  Ch.  1049,  o9 L.  T.  l(w. 
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entitled  to  the  relief  he  asks,  he  mast  have  it,  however  inconvenient 
it  may  be  to  the  other  owners. 

As  tenant  for  life,  I  apprehend  there  can  be  no  questidq  but  that 
he  is  entitled  to  a  partition.  The  question  is,  whether  the  circum- 
stance of  his  life  estate  being  determinable  on  his  second  marriage 
makes  any  difference.  As  at  present  advised,  I  think  it  does  not; 
but  I  will  further  consider  it. 

The  next  question  is,  whether  all  the  shares  are  to  be  divided, 
when  all  the  other  parties  desire  their  shares  to  be  kept  together. 
At  present  I  do  not  see  any  serious  objection  to  allotting  one  fifth  to 
the  plaintiff  only  ;  but  I  am  not  aware  that  it  has  ever  been  done 
before,  and  I  must  therefore  inquire. 

The  Master  of  the  Bolls  said  that  the  one  fifth  alone  might  be 
partitioned  off ;  and  that  if  no  special  directions  as  to  costs  were 
required,  the  ordinary  decree  for  partition  of  that  portion  must 
be  made. 


HOBSON 

r. 
Shekwood. 

[  186  ] 


Jntuf  29. 


HATTON  V.  FINCH. 

(4  Beav.  186—189 ;  S.  C.  5  Jur.  548.) 

Under  a  bequest  *'  to  A.  and  B.  of  the  sum  of  25/.  per  annum,  each,  for 
and  during  the  term  of  their  natural  lives,  or  the  life  of  the  longest  liver 
of  them,  for  their  or  her  own  absolute  use  and  benefit " :  Held,  that  on  the 
death  of  A.,  her  annuity  survived  to  B.  for  her  life. 

The  question  in  this  cause  arose  on  the  foUowmg  clause  in  the 
will  of  the  testator.  **  And  I  also  further  give  and  bequeath  unto 
the  said  Jane  Franks  and  Susanna  Gififord  the  sum  of  25/.  per 
annum  each,  for  and  during  the  term  of  their  natural  lives,  or  the 
life  of  the  longest  liver  of  them,  for  their  or  her  own  absolute  use 
and  benefit.*' 

Jane  Franks  died  in  December,  1839,  but  Susanna  Gififord  was 
still  living ;  and  the  questions  were,  first,  whether  the  annuity  of 
25Z.,  given  to  Jane  Franks,  ceased  on  her  death,  or  continued  during 
the  life  of  Susanna  Gififord. 

Secondly,  supposing  the  same  annuity  to  be  still  subsisting,  then, 
whether  it  belonged  to  Susanna  Gififord,  or  to  the  representatives  of 
Jane  Franks. 

Mr,  Vcmherton  and  Mr,  Preuflerffast,  for  the  plaintififs. 

Mr.  Kimlernley  and  Mr.  Uudall,  for  Mrs.  Gififord,  contended 
that  there  was  a  joint  tenancy,  and  that  she  was  now  entitled  to  two 


1841. 
June  28. 

Rolls  Omrt, 

Ix)rd 

Lanqdalk, 

M.R. 

[186] 


[187] 
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Hatton      annuities  of  251.    That  the  words  must  be  taken  reddendo  singula 

Finch.       singulis,  and  then  the  gift  would  be  of  25Z.  each,  during  their 

natural  lives   ''for  their  own  absolute  use/'   and   of  the   same 

annuities  **  during  the  life  of  the  longest  liver  of  them  "  ''for  her 

own  absolute  use." 

Mi\  Terrellj  for  the  representative  of  Mrs.  Franks,  contended 
that  the  word  "  or  "  should  be  read  "  and ;  "  and  that  there  was  a 
gift  of  an  annuity  of  25Z.  each  to  the  annuitants,  and  its  duration 
was  to  be  "  during  the  term  of  their  natural  lives  and  the  life  of  the 
longest  liver."  That,  consequently,  the  representatives  of  Mrs. 
Franks  were  entitled  to  an  annuity  of  25/.  for  the  life  of  Mrs. 
Gifford.  [He  cited  Eales  v.  The  Earl  of  Cardigan  (i),  and  Jones  v. 
Randall  {2)  .^ 

[  188  ]  Mr,  G.  Turner  and  Mr.  Rogers,  for  the  residuary  legatee  : 

The  gift  is  of  several  annuities  to  each,  to  continue  during  the  life 
of  each  annuitant.  The  first  part,  of  the  gift  of  "25Z.  per  annum 
each  for  and  during  the  term  of  their  natural  lives,'*  would  have 
given  only  an  annuity  to  each  during  their  joint  lives  :  the  testator 
makes  this  addition,  "  or  "  the  life  of  the  survivor,  and  not  "  and  " 
the  life  of  the  survivor ;  for  the  latter  would  give  several  legacies 
during  their  joint  lives  and  for  the  life  of  the  survivor,  which  was 
not  the  testator's  intention.  The  word  "  or  '*  |s  never  read  "  and," 
except  to  carry  out  the  intention  apparent  on  the  will :  here  it  would 
defeat  it.  In  Townleij  v.  Bolton  (3)  there  was  a  gift  over  after  the 
death  of  both  annuitants. 

Mr.  Kinder sley,  in  reply. 

The  Master  of  the  Bolls  : 

I  am  very  far  from  considering  this  to  be  a  clear  case.  However, 
I  think  the  proper  construction  is  that  which  gives  both  these 
annuities  to  the  surviving  annuitant.  I  cannot  at  all  agree  with  the 
argument  that  there  is  any  joint  tenancy  here.  I  think  the  gift  to 
"  Jane  Franks  and  Susanna  Giflford,  of  the  sum  of  26?.  per  annum 
each,"  is  the  same  as  if  he  had  said,  "I  give  25/.  per  annum  to 
Jane  Franks,  and  25/.  per  annum  to  Susanna  Giflford."  Then  when 
we  come  to  apply  the  following  words,  which  show  the  duration,  and 

(1)  47  R.  R.  266(9  Sim.  384).         (3)  36  11.  R.  287  (1  My.  &  K.  148). 

(2)  20  B.  1{.  237  (1  Jac.  &  W.  100}. 
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to  whom  the  benefit  is  to  belong,  I  think  that  I  cannot  ^construe 
them  in  any  other  way,  so  as  to  make  them  consistent,  than  in  the 
way  I  am  about  to  mention.  There  is,  in  substance,  a  gift  of  25/. 
per  annum  to  Jane,  and  a  gift  of  25/.  per  annum  to  Susanna,  "  for 
and  during  the  term  of  their  natural  lives,  or  the  life  of  the  longest 
liver  of  them ;  *'  that  is,  these  two  annuities  (and  he  is  speaking  with 
reference  to  both)  are  to  continue  **  for  and  during  the  term  of  their 
natural  lives,  or  the  life  of  the  longest  liver  of  them,"  and  then  for 
whose  benefit  ?  These  two  annuities  (for  the  will  applies  to  both  all 
along)  are  **  for  her  or  their  own  absolute  use  and  benefit." 

Now  it  is  quite  clear  as  a  rule  of  construction  that  you  must 
proceed  reddendo  singula  singulis ;  but  here  these  two  annuities  (he 
is  speaking  of  both  in  the  same  sentence)  are  to  be  for  their  benefit, 
during  their  joint  lives,  and  to  continue  during  the  life  of  the 
survivor  of  them ;  but  then  they  are  to  be  "  for  her  own  absolute 
use  and  benefit."  I  confess  there  are  strong  reasons  for  another 
construction,  but  the  preponderance  in  favour  of  this  construction 
appears  to  me  so  great,  that  I  am  obliged  to  adopt  it,  and  hold  that 
these  two  annuities  belong  to  the  survivor  for  her  life. 


Hatton 

r. 
Finch. 

[  *189  ] 


WOODCOCK  V.  EENNECK  (1). 

(4  Beav.  HH)-196;  affirmed  1  Ph.  72—74;  8.  C.  11  L.  J.  Gh.  110;  6  Jur.  138.) 

Under  a  specific  bequest  of  stock  in  trust  for  husband  and  wife  during 
their  respective  lives  and  after  the  death  of  the  survivor  in  trust  to 
transfer  the  stock  to  their  children  in  such  shares  a«  the  survivor  should  by 
will  ap|x)int :  Held,  that  the  objects  of  the  power  were  the  children  living 
at  the  death  of  the  surviving  parent. 

On  the  30th  September,  1817,  William  Linton  died,  having  made 
a  will,  whereby,  amongst  other  things,  he  bequeathed  his  real  and 
personal  estate  to  trustees,  on  trust  to  pay  the  income  to  his  wife 
for  life,  and  after  her  decease,  upon  several  trusts,  one  of  which  was 
expressed  as  follows :  **  And  as  to  the  sum  of  1,700Z.  4  per  cent. 
Consolidated  Bank  Annuities,  part  of  the  said  trust  monies,  in  trust 
to  pay  the  yearly  dividends  thereof  to  Joseph  Christie  and  Sarah 
his  wife  during  their  lives,  and  the  life  of  the  survivor ;  and  after 
their  decease,  then  in  trust  to  transfer  and  pay  over  the  said  stock 


1841. 

ApHl  30. 

May  6. 

Jvne  21,  28. 

jRoUs  Court. 

Lord 

Lakgdale, 

M.R. 

On  Appeal. 

1841. 

Atfr.  8, 10,  IG. 

1842. 
Jan,  31. 

liOnl 

LYKI>HURST, 

L.C. 

[  l»y  ] 


(1)  But  unless  there  is  some  special 
context  to  the  contrary  the  property 
in  default  of  appointment  vests  in  all 
the  members  uf  the  original  class  and 


not  merely  in  those  who  are  objects  of 
the  testamentarj'  power  :  Lambert  v. 
Thivaites  (1866)  L.  R.  2  Eq.  151.  35 
L.  J.  Ch.  406,  14  L.  T.  159.— 0.  A.  «. 
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Woodcock     onto  their  children,  in  such  shares  and  proportions  as  the  survivor 
liEHNBCK.     o^  them,  the  said  Joseph  Christie  and  Sarah  his  wife,  by  his  or  her 
last  will  shall  du*ect  or  appoint." 

At  the  time  of  the  testator's  death,  Mr.  and  Mrs.  Christie 
were  living,  and  had  three  children,  viz.  the  defendant  Eleanor 
Benneck,  the  wife  of  the  defendant  John  8.  Renneck,  Joyce  Lintou 
Woodcock,  the  late  wife  of  the  plaintiff,  and  William  Lintou 
Christie. 

William  Linton  Christie  the  son  died  in  the  year  1818,  leaving 
both  his  parents  surviving  him. 

Mrs.  Christie  died  in  the  year  1820 ;  and  Joyce  Linton  Woodcock, 
the  plaintiff's  wife,  died  in  the  year  1832,  and  the  plaintiff  after- 
wards obtained  letters  of  administration  of  her  estate. 
[  191  ]  In  these  circumstances,  Mr.  Christie  having  survived  his  wife, 

and  Mrs.  Renneck  being  the  only  surviving  child  of  Mr.  and  Mrs. 
Christie,  Mr.  Christie  made  his  will,  dated  the  16th  of  October, 
1838 ;  and  thereby,  after  reciting  the  power  given  to  him  by  the 
will  of  William  Linton,  he  expressed  himself  as  follows :  "  I  do,  by 
this  my  will,  direct  and  appoint  that  the  trustees  and  executors  of 
the  said  W.  Linton,  &c.  &c.  do  and  shall  stand  possessed  and 
interested  in  the  said  stock  or  sum  of  1,7002.  late  4  per  cent.,  but 
now  reduced  to  3^  per  cent.  Annuities,  after  my  decease,  in  trust  to 
sell,  assign,  transfer,  dispose,  and  pay  the  same,  and  the  interest 
and  dividends  thereof,  after  my  decease,  in  such  manner  as  my 
daughter  and  only  child  by  my  said  deceased  wife,  viz.  Eleanor 
Renneck,  &c.  &c.  shall  from  time  to  time,  and  notwithstanding  her 
present  or  any  future  coverture,  direct  or  require ;  and  for  which 
her  receipts,  for  the  time  being,  shall  be  effectual  discharges ;  and 
in  all  respects  for  her  absolute  use  and  benefit,  as  her  own  absolute 
property,  as  if  she  were  sole  and  unmarried." 

Mr.  Christie  died  in  February,  1839 ;  and  in  the  following  month 
of  December,  Mr.  Renneck  became  insolvent. 

The  plaintiff  by  his  bill  prayed  a  declaration,  that,  as  adminis- 
trator for  his  late  wife,  Joyce  Linton  Woodcock,  he  was  entitled  to 
a  share  of  the  fund,  and  that  the  trustees  might  be  directed  to 
transfer  the  same  to  the  plaintiff  accordingly. 

Mr.  Pnnhnton  and  Mr.  lloupell,  for  the  plaintiff: 

The  power  was  to  appoint  amongst  all  the  children,  and  did  not 

1  ii>2  ]       warrant  the  exclusion  of  any  child     *     *    and  as  only  one  child 

was  living  at  the  death  of  the  surviving  parent,  the   capacity  to 
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appoint  was  conseqnently  destroyed  :  Vane  v.  Lord  Dungannon  (i),    Woodcock 
Campbell  v.  Sandys  (2).     *     *     *  liENiJKCK. 

Mr.  Pani/,  for  the  administrator  of  W.  Linton  Christie, 
contended  that  if  the  appointment  were  void,  the  property  would 
go  in  eqaal  thirds  amongst  the  three  children. 

Mr.  KindersUy  and  Mr.  Dixon,  for  Mrs.  Benneck,  contended 
that  the  death  of  two  of  the  children  in  the  lifetime  *of  the  sur\iving  [  •193  ] 
parent,  did  not  prevent  the  power  being  executed  in  favour  of  the 
surviving  child  :  Boyle  v.  The  Bishop  of  Peterhorouffh  (3),  Butcher  \. 
Butcher (4).  That  the  execution  of  the  power  in  favour  of  Mjs. 
Renneck  was  valid  ;  and  if  not,  then  that  there  was  an  implied  gift 
to  those  children  only  who  might  be  living  at  the  death  of  the 
surviving  parent,  and  that  the  children  who  died  in  the  lifetime  of 
Mr.  Christie  could  therefore  take  nothing.  That  if  all  the  children 
took  in  default  of  appointment,  they  took  as  joint  tenants,  and  that 
Mrs.  Renneck  would  then  be  entitled  by  survivorship.  [They  also 
cited  Bray  v.  Hammersley  (h),  Honstonn  v.  Honstonn  (6),  PMpson  v. 
Turner  (7),  Xeedham  v.  Smith  (8),  Wahh  v.  Wallingcr  (9),  Kennedy  v. 
Kingston  (lO).] 

3/r.  George  Turner  and  Mr.  Bush;  for  the  assignees  of  Renneck, 
followed  the  same  line  of  argument.    *    *     * 

Mr.  J.  H.  Taylor,  for  the  trustees. 

Mr.  Roupell,  in  reply.  [  194  ] 

The  Master  of  the  Rolls  :  Jum  28. 

The  plaintiff,  who  is  the  legal  personal  representative  of  his  late 
wife,  contends,  that  the  power  created  by  the  will  of  William 
Linton  was  a  mere  power  to  divide  and  distribute,  and  that  the 
objects  of  the  power  (the  children  of  Mr.  and  Mrs.  Christie)  being 
reduced  to  one,  the  power  to  distribute  became  incapable  of  being 
exercised-  And  the  power  being  incapable  of  execution,  he  con- 
tends, that  the  will  of  Linton  contains  a  direct  gift  to  all  the 
children  of  Mr.  and  Mrs.  Christie ;   and,  therefore,  he,  as  repre- 

(1)  9  R.  R.  63  (2  Sch.  &  Lef.  118).  (6)  33  R.  R.  159  (4  Sim.  611). 

(2)  9  R.  R.  33  (1  Sch.  &  Lef.  293).  (7)  47  R.  R.  229  (9  Sim.  227,  246). 

(3)  2  R.  R.  108  (1  Ves.  Jr.  299).  (8)  28  R.  R.107  (4  Russ.  318). 

(4)  12  R.  R.  193  (I  V.  &  B.  79).  (9)  34  R.  R.  23  (2  Russ.  &  My.  78). 

(5)  37  R.  R.  172  (3  Sim.  513,  and  2  (10)  22  R.  R.  197  (2  Jac.  &  W.  431). 
CI.  &  Fin.  453). 
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Woodcock    senting  his  late  wife,  one  of  those  children,  claims  an  equal  third 
Kenneck.     pai^t  of  the  1,700/.  stock. 

The  defendant,  Mrs.  Renneck,  contends,  that  the  power  was  well 
exercised  in  her  favour;  but  even  if  the  power  could  not  be  exercised, 
it  is  contended,  both  by  Mrs.  Benneck  and  by  the  defendants,  the 
assignees  of  her  insolvent  husband,  that  the  plaintiff  can  have  no 
right  to  any  part  of  the  fund ;  because  they  say,  that,  according 
to  the  true  construction  of  Linton's  will,  if  the  power  was  not 
well  exercised,  there  is  an  implied  gift,  not  to  all  the  children  of 
Mr.  and  Mrs.  Christie,  but  only  to  such  one  or  more  of  tfiem  as 
might  be  living  at  the  death  of  the  survivor  of  the  parents. 

It  is  evident,  that  the  plaintiff's  title  depends  entirely  upon  his 
being  able  to  maintain  the  point  for  which  he  contends,  that,  in 
default  of  appointment,  all  the  children  of  Mr.  and  Mrs.  Christie 
took  vested  interests  in  the  fund,  under  the  gift.  If  he  cannot 
maintain  that  point,  he  has  no  interest  in  the  question,  whether 
the  power  was  capable  of  being  exercised  or  not. 
[  105  ]  There  is  no  gift  in  default  of  appointment,  in  special  terms ;  but 

the  plaintiff  contends,  that  the  words  of  the  will  amount  to  a  direct 
gift  to  all  the  children  of  Mr.  and  Mrs.  Christie ;  that,  under  that 
gift,  each  child  took  a  vested  interest  in  some  share ;  and  that  the 
power  authorised  no  modification  of  that  interest,  but  only  enabled 
the  surviving  parent  to  determine  the  amount  of  the  share  which 
each  child  was  to  take,  and,  in  default  of  appointment,  left  the 
shares  equal. 

The  defendants,  except  Sampson,  who  is  the  representative  of 
the  deceased  son,  contend,  that  the  words  do  not  amount  to  a 
direct  gift  to  all  the  children,  but  amount  to  a  gift,  either  direct 
or  implied,  only  to  such  children  as  might  have  been  objects  of  the 
power ;  that  as  the  power  was  to  be  exercised  only  by  the  will  of 
the  survivor  of  Mr,  and  Mrs.  Christie,  and  could  only  operate  in 
favour  of  children  living  at  the  death  of  the  survivor,  the  objects 
of  the  power  were  surviving  children  only,  and  they  only  were  the 
children  who  could  take  under  the  gift  in  default  of  execution ; 
and,  further,  it  is  argued,  that  the  gift  only  appears  by  the  direction 
to  the  trustees  to  transfer  and  pay ;  which  direction  was  to  be 
acted  upon  only  after  the  decease  of  the  survivor  of  Mr.  and 
Mrs.  Christie,  and,  consequently,  only  in  favour  of  children  then 
living ;  and,  besides,  that,  if  the  children  took  under  the  will  of 
Linton,  they  could  only  take  as  joint  tenants,  and  the  whole, 
therefore,  would  belong  to  the  survivor,  Mrs.  Benneck. 
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I  have  read  the  cases  which  were  cited  in  the  argument.  It  is  Woodcock 
not  easy,  and  perhaps  not  possible,  to  reconcile  them  all ;  and  there  renkeck. 
is  none  in  which  the  power  and  the  gift  are  expressed  in  the  same 
terms  as  they  are  here.  I  think  that  there  is  a  gift  to  children  of 
Mr.  and  Mrs.  Christie,  subject  to  a  power  to  be  exercised  by  *the  [  ♦ige  ] 
surviving  parent.  But  in  considering  what  children  of  Mr.  and 
Mrs.  Christie  were  objects  of  the  gift,  it  is  necessary  to  consider 
the  whole  sentence  in  which  the  gift  is  expressed,  and  that  sentence 
comprises  the  words  creating  the  power ;  and  although  a  portion 
of  the  sentence,  if  taken  by  itself,  imports  a  gift  to  all  the  children, 
the  generality  of  the  expression  may  be  limited  by  the  other  words 
of  the  same  sentence ;  and  as  the  power  was  to  be  exercised  only 
by  the  will  of  the  surviving  parent,  and  therefore  could  only  be 
exercised  in  favour  of  those  who  were  living  at  the  death  of  the 
surviving  parent :  as  this  is  not,  in  express  terms,  a  gift  to  all  the 
children  in  default  of  appointment,  but  a  gift  or  trust  for  children, 
with  words  annexed,  showing  that  the  distribution  was  to  be  among 
the  children  living  at  the  death  of  the  surviving  parent :  and, 
moreover,  as  the  gift  is  expressed  only  in  the  form  of  a  direction 
to  trustees  to  transfer  and  pay  to  children,  after  the  death  of  the 
surviving  parent ;  I  think  that  the  objects  of  the  power  and  the 
objects  of  the  gift  are  the  children  living  at  the  death  of  the 
surviving  parent,  and,  consequently,  that  the  plaintiff  has  no 
interest  in  the  fund. 

The  plaintiff  contends  that  the  words  expressing  the  power  ought 
to  have  no  effect  in  determining  the  objects  of  the  gift,  but  ought 
to  have  effect  in  showing  an  intention  to  sever  the  shares  of  the 
children  so  as  to  prevent  a  joint  tenancy,  but  the  words  cannot  be 
thus  alternately  rejected  and  employed. 

His  bill  must  therefore  be 

Dwnissed,  and  with  costs. 

'This  decision  was  affirmed  by  Lord  Lyndhurst,  L.  C,  on  the 
31st  of  January,  1842,  as  reported  in  1  Ph.  72. 
After  stating  the  case  his  Lordship  said :] 

It  is  contended  that  Joseph  Christie  had  no  authority  under  the  [  i  I'h.  73  ] 
will  of  William  Linton  to  make  such  an  appointment.  This  depends 
upon  the  true  construction  and  meaning  of  the  above  clause,  whereby 
the  testator  directed  his  trustees,  after  the  decease  of  the  survivor 
of  Joseph  Christie  and  Sarah  his  wife,  to  transfer  or  pay  over  the 
said  stock  unto  their  children,  in  such  shares  and  proportions  as 
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Woodcock     the  survivor  of  them  by  his  or  her  last  will  should  direct  or  appoint. 

Rknneck.  When  the  testator  directed  that,  after  the  death  of  the  survivor,  the 
transfer  should  be  made  to  their  children  in  such  shares  as  the 
survivor  should  appoint,  he  must,  I  think,  be  taken  to  have  meant 
children  among  whom  the  shares  were  capable  of  being  appointed 
by  the  donee  of  the  power.  But  as  the  power  was  to  be  executed 
by  will,  those  children  could  only  be  such  as  were  living  at  his 
death,  that  is,  at  the  death  of  the  survivor  of  Joseph  Christie  and 
Sarah  his  wife.  In  this  case  one  child  only  survived,  but  that 
creates  no  difficulty ;  for  it  is  clear  that  in  the  case  of  a  power  to 
appoint  to  surviving  children,  the  power  might  be  executed  in 
favour  of  a  single  surviving  child. 

It  was  contended  on  the  part  of  the  plaintiff,  that  this  was  a 
vested  interest  in  all  the  children  living  at  the  death  of  the  testator 
William  Linton.  For  it  was  said  that  the  words  of  the  bequest  in 
favour  of  the  children  were,  in  substance,  the  same  as  those  which 
were  made  use  of  in  the  bequest  to  Joseph  Christie  and  Sarah  his 
wife,  who,  it  was  admitted,  took  a  vested  life  interest  under  the 
will.  But  to  support  this  argument  a  part  only  of  the  words  are 
taken,  omitting  the  subsequent  portion  of  the  clause,  upon  the  true 
construction  of  the  whole  of  which  the  question  must  depend. 
[  74  ]  This  case  gave  rise  to  much  discussion  at  the  Bar,  and  many 

authorities  were  cited  on  both  sides ;  but  the  question  at  last 
resolves  itself  into  very  narrow  limits.  I  think  the  interpretation 
I  have  put  upon  the  clause  is  the  true  interpretation,  that  it  is 
consistent  with  the  principles  to  be  extracted  from  the  cases  that 
were  referred  to,  and,  as  it  accords  with  the  judgment  of  the 
Master  of  the  Bolls,  the  appeal  must  be 

Dismissed  with  costs. 

Mr.  Girdlestone  and  Mr.  Hotipell  appeared  for  the  plain  tiff,  in 
support  of  the  appeal. 

Mr.  Richards,  Mr.  Tnwcr,  Mr.  Parry,  Mr.  Diron,  Mr.  Busk, 
and  Mr.  Taylor,  for  the  other  parties. 
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PERRY  V.  MEDDOWCROFT. 

(rl  Beav.  197—207 ;  S.  0.  12  L.  J.  Ch.  104.) 

An  agreement  was  made  for  an  advance  of  money  to  enable  a  purchaser 
to  complete  a  purchase  under  which  agreement  tiie  property  was  to  be 
conveyed  to  the  lender  subject  to  redemption  within  a  given  time  by  the 
purchaser,  and  in  default  the  sale  was  to  be  absolutely  confirmed  to  the 
lender.  The  transaction  was  held,  under  the  circumstances,  to  be  a  con- 
ditional sale  and  not  a  mortgage. 

It  is  the  duty  of  executors  to  get  in'property  specifically  bequeathed,  at  the 
expense  of  the  general  estate. 

The  facts,  as  appearing  by  the  reports  of  the  Master  after 
mentioned  were  these :  On  the  15th  of  August,  1820,  John  Davies 
(the  husband  of  the  niece  of  the  testator  Meddowcroft)  contracted 
to  purchase  an  estate  called  Wallasey  Hills  for  1,485/. ;  but,  being 
unable  to  pay  the  purchase-money,  he  applied  to  the  testator  to 
assist  him.  Meddowcroft  in  the  first  place  paid  for  Davies  the 
deposit  money,  amounting  to  148/.  10^.  Ir/.,  and  a  further  sum  for 
auction  duty,  making  together  185/.  Is.  Id.  In  October,  1820, 
Meddowcroft  advanced  to  Davies  600/.  on  account  of  the  purchase. 
It  appeared  that  although  the  600/.  was  advanced  on  account  of 
the  purchase,  it  was  not  applied  towards  payment  of  the  money 
remaining  due  to  the  vendor,  which  was  wholly  paid  by  the 
testator,  very  soon  after  the  date  of  the  agreement.  In  Novembev, 
1820,  Davies  having  occasion  for  a  further  sum  of  400/.,  the  particii 
came  to  the  agreement  upon  the  construction  of  which  the  questions 
now  before  the  Court  depended. 

The  agreement  itself  was  in  the  following  words:  ''An  agree- 
ment made  the  7th  of  November,  1820,  between  John  Davies  of 
Liverpool,  gentleman,  of  the  one  part,  and  James  Meddowcroft,  of 
Gray's  Inn,  gentleman.  *"  Whereas,  on  the  15th  of  August  last, 
an  estate  called  Wallasey  Leasowe,  or  Wallasey  Hills,  was 
advertised  for  sale  by  public  auction,  at  the  '  Seacombe  Hotel,* 
in  divers  lots,  agreeable  to  a  plan  then  and  there  produced,  but 
was  sold  to  the  Bev.  Augustus  Campbell  in  one  lot,  comprising 
259a.  8r.  7p.,  together  with  all  the  benefit  and  advantage  of  the  sea 
and  lands,  and  shore  bounding  the  same,  which  the  commissioner 
under  the  Wallasey  Inclosure  Act  was  empowered  and  authorised 
to  allot  and  convey,  at  or  for  the  price  or  sum  of  1,485/.  And 
whereas  the  said  Augustus  Campbell  did  not  purchase  on  his  own 
account,  but  was  agent  for  the  said  John  Davies.  And  whereas  the 
said  John  Davies  hath  been  in  treaty  for  the  sale  of  Lot  1,  part 
thereof.     And  whereas  the  said  James  Meddowcroft,  at  the  request 
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of  the  said  John  Davies,  paid  the  sum  of  185Z.  7«.  Id,  for  the 
deposit  and  auction  duty,  and  hath  dince  advanced  to  the  said 
John  Davies  the  further  sum  of  600Z.  on  account  of  the  said 
purchase.  Now  it  is  agreed  that  the  said  James  Meddowcroft 
shall  have  conveyed  to  him,  or  as  he  shall  direct,  the  whole  of  the 
said  purchase,  in  consideration  of  the  said  sums  of  185Z.  Is.  Id,  and 
the  said  600L  so  advanced  as  aforesaid,  and  the  further  sum  of 
4001.  in  two  months  from  the  date  hereof.  Provided  always,  that  in 
case  the  said  Davies  shall  pay  the  said  James  Meddowcroft  the 
whole  of  the  said  purchase-money  of  l,435i.,  together  with  the  said 
sum  of  1,000Z.  now  advanced,  with  interest  for  the  same  at  the  rate 
of  5  per  cent,  per  annum,  on  the  15th  of  July  next,  this  agreement 
to  be  void;  and  that  the  said  John  Davies  have  permission  of 
making  sales  in  the  mean  time,  subject  to  the  approval  of  the  said 
James  Meddowcroft,  commencing  with  Lot  1,  in  rotation,  so  as 
to  reimburse  the  purchase-money  and  advances  made,  and  the 
lawful  interest;  but  if  not  then  paid,  the  sale  is  absolutely 
confirmed  to  the  said  James  Meddowcroft." 

After  the  date  of  the  agreement,  the  testator  paid  to  Davies  the 
400?.  mentioned  in  the  agreement,  and  paid  to  the  vendor  the 
residue  of  his  purchase-money,  amounting  to  1,291/.  10>>'.,  and  then 
he  was  let  into  possession  of  the  estate. 

In  this  state  of  things  he  made  his  codicil,  dated  6th  of  April, 
1821,  whereby  he  gave  all  his  right  and  interest  in  the  estate 
called  TVallasey  Hills  to  certain  parties  to  the  suit.  The  testator 
died  on  the  7th  of  July  in  the  same  year,  before*  the  day  on  which 
Davies,  by  paying  the  sums  mentioned  in  the  agreement,  might  have 
made  the  agreement  void.  Davies  became  insolvent,  and  neither 
he  nor  his  assignees  repaid  the  money  to  James  Meddowcroft  or  his 
representatives. 

By  the  decree  made  in  this  cause  on  the  10th  of  February,  1826, 
it  w  as  referred  to  the  Master  to  enquire,  whether  James  Meddowcroft 
had,  at  the  respective  times  of  making  his  codicil  and  of  his  death, 
any  and  what  estate  or  interest  in  the  estate  and  hereditaments 
called  Wallasey  Hills,  in  the  pleadings  mentioned. 

The  Master,  by  his  report  dated  the  6th  of  June,  1832,  found, 
that  at  the  times  mentioned,  the  testator  was  an  equitable 
mortgagee  of  the  estate  in  question,  for  the  several  suras  of 
money  paid  by  him  as  therein  mentioned  to  the  amount  of 
2,476/.  7s.  Id. 

This  finding  was  excepted  to,  and  on  hearing  of  the  exception. 
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in  November,  1832,  it  was  referred  to  the  Master,  to  enquire, 
whether,  after  the  date  of  the  agreement  in  the  pleadings 
mentioned  to  bear  date  the  7th  of  November,  1820,  any  steps 
were  taken  by  John  Davies,  with  a  view  to  a  redemption  of  the 
estate;  and  this  was  to  be  without  prejudice  to  the  question, 
^whether  or  not  the  testator  was  to  be  considered  a  conditional 
purchaser  of  the  estate.  The  Master  made  his  report  on  this 
enquiry,  dated  the  10th  of  March,  1840 ;  the  cause  came  on,  and 
upon  the  facts  stated  in  the  report  the  question  was,  whether 
James  Meddowcroft,  the  testator,  at  the  respective  times  of 
making  his  codicil  and  of  his  death,  was,  in  equity,  the 
conditional  purchaser  in  fee-simple,  or  only  mortgagee  of  the 
estate. 


P£RBr 
V. 

Meddow- 

CBOPT. 


[  *200] 


Mr.  Tinney  and  Mr.  Parker,  for  the  plaintiffs,  the  executors. 

Mr.  Kindersley  and  Mr.  Youmje,  for  parties  claiming  under  the 
testator's  will,  contended,  that  the  transaction  between  the  testator 
and  Davies  was  a  sale  with  a  privilege  of  repurchase,  and  not  a 
mortgage;  and  default  having  been  made  in  repurchasing  upon 
the  day  specified,  the  estate  belonged  absolutely  to  the  testator,  and 
passed  by  his  will.     *     *     * 

That  this  transaction  could  not  have  been  one  of  mortgage,  for 
the  testator  had  no  right  to  foreclose  after  the  expiration  of  the 
term,  and  consequently  Davies  had  no  right  to  redeem. 

That  the  condition  being  a  privilege  granted  to  Davies,  and  not 
a  penalty  or  forfeiture,  the  Court  could  not  gi*ant  equitable  relief : 
Davis  V.  Thomas  (l).     *     *     * 


[201] 


Mr.  Elmsley  (in  the  absence  of  Mr.  Pemberton),  for  the 
assignees  of  Davies,  contended,  first,  that  they  were  not  bound  by 
the  condition ;  and,  secondly,  that  the  testator  was  a  mere  mort- 
gagee. That  the  transaction  appeared  from  the  first  a  loan  and 
security;  and  the  rule  of  this  Court  was,  that  once  a  mortgage 
always  a  mortgage.  That  the  proviso  in  this  case  was  nothing 
more  than  the  ordinary  proviso  for  redemption,  on  payment  on  a 
certain  day,  against  which  the  Court  would  always  relieve.  That 
the  established  principle  in  this  Court  was,  that  a  mortgagor  could 
not,  by  the  most  solemn  engagements  entered  into  at  the  time  of 
the  loan,  debar  himself  of  his  right  to  redeem. 


(1)  32  R.  R.  257  (1  Russ.  &  My.  505). 
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Mr.  James  Rmsell,  for  the  aBsignees  of  the  heir-at-law. 

Mr,  K,  Parker,  Mr.  Hetiieruigton,  Mr.  SkirrotCf  Mr.  Stuart ^  and 
Mr.  Lowndes,  for  other  parties. 


June  2tf. 


[203] 


Mr.  Tinney,  in  reply. 

The  Master  of  the  Bolls  : 

The  agreement  is  not  expressed  with  the  fulness  and  i^erspicuity 
with  which  it  ought  to  have  been ;  but  having  regard  to  the  circum- 
stances in  which  the  parties  were  placed,  I  am  of  opinion,  that  the 
testator  became  the  conditional  purchaser  of  the  interest  to  which 
Davies  was  entitled  under  the  contract. 

The  contract  was  plainly  a  very  beneficial  one;  but  Davies, 
though  entitled  to  the  benefit  of  the  contract,  was  unable  to  pay 
the  purchase- money. 

In  November,  1820,  the  testator,  on  the  credit  of  the  contract, 
had  paid  the  deposit  money  to  the  vendor;  and  had  advanced 
6002.  to  Davies,  who  was  in  want  of  400/.  more ;  and  the  remainder 
of  the  purchase-money,  1,291/.  10^.,  was  still  due;  and  under 
these  circumstances,  it  was  agreed,  that,  in  consideration  of  the 
deposit  money  and  auction  duty  paid,  and  of  (ib^  600/.  paid,  and 
400/.  agreed  to  be  paid  to  Davies,  Meddowcroft  should  have  con- 
veyed to  him  the  whole  of  the  purchase ;  by  which,  I  think,  was 
meant  the  beneficial  interest  in  the  contract,  together  with  the 
liability  to  pay  the  remainder  of  the  purchase  money  to  the  vendor. 

This  arrangement,  if  absolute,  would  have  given  to  Davies  an 
immediate  profit  of  1,000/.  upon  the  transaction ;  but  it  was  not 
intended  that  the  purchase  should  be  immediately  absolute;  and 
the  proviso  was  added,  that  if  Davies  paid  to  Meddowcroft  the 
whole  of  the  purchase-money  of  1,485/.,  together  with  1,000/. 
advanced  to  Davies,  with  interest  on  the  15th  July  then  next,  the 
agreement  should  be  void.  Davies  expected  to  realise  the  money 
by  sale  of  the  property  in  lots,  and  the  agreement  contained  an 
arrangement  for  that  puriK)se,  adding  that  the  sales  were  to  be 
made  ''so  as  to  reimburse  the  purchase-money  and  advances  made, 
and  the  lawful  interest ;  but  if  not  then  paid,  the  sale  is  absolutely 
confirmed  to  the  said  James  Meddowci*oft." 

Whatever  may  have  been  the  conditions  on  which  the  185/.  7s.  Id. 
and  the  600/.  were  advanced,  I  am  of  opinion  that  the  agreement 
was,  in  its  nature,  a  conditional  purchase  and  not  a  mortgage.    It 
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was  an  arrangement,  by  virtue  of  which  Davies  secured  a  profit       pbbby 
of  1,000/.  upon  his  purchase,  and  liad  the  means  of  realising  any     meddow- 
further  profit  which  the  purchase  would  yield,  if  he  could  raise       ^'«<>ft. 
the  money  to  pay  Meddowcroft  the  amount  of  his  advances  with 
interest  at  the  time  agreed  upon.     Meddowcroft  was  the  purchaser 
of  the  benefit  of  the  contract,  subject  to  the  condition  which  might 
have  been,  but  was  not  performed;  and  by  reason  of  the  non- 
performance of  the  condition  he  became  absolute  purchaser. 

Under  these  circumstances,  I  am  of  opinion  that  Meddowcroft 
was  entitled  to  an  estate  which  passed  by  the  devise  in  his 
codicil  (1) . 

The  assignees  of  Davies  appealed  from  this  decision,  and  the  case        1842. 
was  heard  before  the  Lord  Chancellor  on  the  12th  December,  1842,       ^^j^2. 

[  12  L.  J.  Cli. 

Mr.  G.  Turner  and  Mr.  Ehmley  appeared  for  the  appellants ;  and         105  ] 
Mr.  Bethell  and  Mr.  Yotinge  in  support  of  the  decree  ; 

But  his  Lordship,  after  hearing  the  case  opened  by  the  counsel 
for  the  appellants, 

Affi,rmed  the  decision  of  the  Master  of  the  Rolls. 

Another  point  was  also  decided  in  this  case,  which  was  as  follows :  ^^^ 
The  executors  had  incurred  costs,  charges,  and  expenses  in  [4  Ben  v.  204] 
getting  in  some  costs  due  to  the  testator,  which  had  been  speci- 
fically bequeathed.  The  executors  presented  a  petition  for  a 
reference  to  enquire  whether  they  had  properly  incurred  any  costs, 
charges,  and  expenses  in  respect  to  these  matters ;  and  the  ques- 
tion was,  whether  these  expenses  ought  to  be  borne  by  the  general 
estate,  or  by  the  specific  legatee  out  of  his  legacy. 

Mr.  Stuart  argued  the  former. 
Mr.  Kinderslei/  the  latter. 

The  Master  of  the  Bolls  : 

I  consider  it  part  of  the  duty  of  executors  to  get  in  all  the 
testator's  estate,   whether  specifically  bequeathed  or  otherwise 
and  I  know  of  no  instance  in  which  the  expenses  have  not  been 
paid  out  of  the  general  estate,  as  part  of  the  expenses  of  the 
administration. 

(1)  See  also  WillMms  v.  Owt-H,  48  B.  R.  322   5  My.  &  Cr.  30 
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1841-  WILLIS  V.  PLASKETT(l), 

July  2. '6,  ^    ^ 
'-                                             (4  Beav.  208—211 ;  S.  C.  5  Jur.  572.) 

Under  a  specific  gift  to  A.  for  life,  with  remainder,  in  case  A.  died 

Lanodalf  unmarried  (which  happened)  between  B.  and  C. ,  "  or  such  of  them  as  should 

M.R.  ^  '  he  then  living,"  and  the  lawful  children  of  such  of  them  as  should  be  then 

f  208  1  dead,  *^  for  the  share  of  the  father  or  mother  deceased  only,  share  and  shai'e 

alike."  B.  and  C.  died  in  the  lifetime  of  the  tenant  for  life.  B.  had  issue, 
C.  had  none.  Held,  that  C.'s  interest  was  not  vested,  and  that  his  share 
passed  under  the  residuary  gift  in  the  will. 

A  gift  of  '*  what  monies  I  may  die  possessed  of  "  does  not  carry  **  stook 
where  there  is  a  residuary  gift  of  **  all  other  property." 


»i 


The  testator,  Robert  Jobling,  gave  to  his  trustees  certain  monies, 
in  trust  to  invest  in  the  funds;  which,  with  his  money  in  the 
funds,  were  to  be  held  in  trust  for  his  wife  Sarah  Jobling  for  life  ; 
and  after  her  death,  to  pay  an  equal  half  part  of  the  dividends  to 
her  daughter  Elizabeth  Jobling,  for  her  separate  use  for  life ;  and 
after  her  death,  to  transfer  a  moiety  of  the  funds  ''  unto  and  among 
[  ♦209  ]  all  and  every  lawful  child  or  *children  of  her  said  daughter  Eliza- 
beth Jobling,  and  any  lawful  grandchild  or  grandchildren  of  her 
said  daughter  Elizabeth  Jobling,  for  the  share  of  the  father  or 
mother  deceased  only,  share  and  share  alike ; "  and  he  then 
proceeded  in  the  following  terms :  **  but  in  case  my  said  daughter 
Elizabeth  Jobling  shall  die  unmarried"  (which  event  happened), 
**  or  being  married,  shall  die  without  leaving  any  child  or  children, 
grandchild  or  grandchildren,  then,  my  said  trustees  and  the  sur- 
vivor of  them,  his  executors  or  administrators,  shall  sell,  assign, 
and  transfer  such  last-mentioned  moiety  or  half  part  of  the  said 
annuities,  and  pay  and  divide  the  money  arising  therefrom  unto 
and  between  my  said  son  John  Jobling  and  my  said  daughter 
Sarah  Eleanora  Terry,  or  such  of  them  as  shall  be  then  living, 
and  the  lawful  child  or  children  of  such  of  them  as  shall  be 
then  dead,  for  the  share  of  the  father  or  mother  deceased  only, 
share  and  share  alike.  And  I  give  and  bequeath  all  the  rest  and 
residue  of  my  estate,  goods,  chattels,  and  effects  unto  my  said  wife 
Sarah  Jobling,  for  her  own  use." 

Soon  after  the  testator's  death  the  monies  were  invested  in  the 
funds. 

The  testator's  widow  survived  him,  and  died  in  1797.  Elizabeth 
Jobling  died  in  1839,  without  having  been  married.     John  Jobling 

(1)  Questioned  by  Wood,  V.-C,  see      were  transmissible,  although  in  a  sense 
In  re  Sanders'  Trusts  (1866)  L.  E.   1      contingent. — 0.  A.  S. 
Eq.  675,  on  the  groimd  that  the  shares 
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died  in  1820,  without  issue ;  and  Sarah  Eleanora  Terry  died  in       Willis 
1819,  leaving;  children.  Plaskett. 

The  first  question  was,  whether  the  legal  personal  representative 
of  John  Jobling  took  anything  under  the  preceding  gift ;  or  w^iether 
the  moiety  of  a  moiety,  intended  for  him  and  his  children,  belonged 
to  the  representatives  of  the  widow,  who  was  residuary  legatee. 

Mr.  Pemhei'ion  and  Mr,  L.  Wigram,  for  the  plaintiflfs,  contended        [  2I0  ] 
that  one  moiety  went  to  the  children  of  S.E.  Terry,  and  that  the  other 
was  undisposed  of,  and  went  to  the  widow  as  residuary  legatee. 

Mr.  George  Tinner  and  Mr.  Gaselee,  contra,  contended  that 
there  was  a  vested  gift  to  John  Jobling  and  Sarah  E.  Terry,  with  a 
gift  over  on  a  particular  event,  which  had  not  happened  ;  and  that 
therefore  the  vested  gift  to  John  Jobling  remained  undefeated  : 
Harrison  v.  Foreman  (1),  SUirgess  v.  Pearson  (2). 

Mr.  Beai^an  for  the  defendant  Plaskett. 

Mr.  Pemherton,  in  reply : 
There  is  no  vested  gift. 

The  Master  of  the  Rolls  was  of  opinion,  that  the  share 
intended  for  John  Jobling  and  his  children  had  not  vested,  but 
passed  under  the  residuary  gift  to  the  widow. 

His  Lordship  having  decided  that  the  one-fourth  passed,  under 
the  residuary  clause,  to  the  testator's  w^idow,  it  then  appeared  that 
Elizabeth  Jobling  became  entitled  to  one  half  thereof,  or  one 
eighth  of  the  whole.  Elizabeth  Jobling,  by  her  will,  dated  the 
2nd  of  December,  1882,  gave  as  follows :  **  I  first  direct  my  funeral 
expenses  to  be  paid,  and  the  remainder  of  what  monies  I  die 
possessed  of  to  be  equally  divided  between  my  niece  Mrs.  Sarah 
Willis  and  my  nephew  Mr.  Charles  Terry.  I  also  give  to  the  said 
Mrs.  Sarah  Willis  all  my  wearing  apparel,  trinkets,  and  all  other 
property  whatsoever  and  wheresoever  that  I  may  die  possessed  of.'* 

For  the  plaintiff  it  was  contended,  that  the  trust  property  did       [  211  ] 
not  pass  under  the  word  ** monies; ''  but  that  it  passed  under  the 
residuary  bequest  in  the  will  of  Elizabeth  Jobling:  Ommanneij  v. 
Butcher  (3),  Legge  v.  Asgill  (4),  Gosden  v.  DotteriU  (5). 

(1)  5  R.  R.  28  (5  Vee.  207).  (4)  24  R.  R.  51  (T.  &  R.  265,  «.). 

(2)  20  R,  R.  316  (4  Madd.  411).        (o)  30  R.  R.  244  (I  My.  &  K.  56). 

(3)  24  R.  R.  42  (T.  &  R.  2ij0). 


T,e, 
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For  the  defendant  it  Wft8  argued,  that  stock  would  pass  under 
the  expression  "money;"  as  in  Rogers  v.  Tltomas(i),  Dawson  v, 
Gaskoin  (2).  That  the  testatrix,  having  directed  her  funeral 
expenses  to  be  paid  out  of  her  monies,  was  clearly  referring  to 
her  whole  property,  and  that  the  words  "  all  other  property 
whatsoever,"  must  at  least  be  referred  to  property  ejusdem  generis^ 
as  wearing  apparel  and  trinkets,  and  not  to  the  general  residue. 

The  Master  op  the  Bolls: 

It  does  not  appear  to  me  that,  by  the  word  "money,"  the 
testatrix  intended  to  give  the  stock.  When  a  testator  directs  the 
payment  of  his  funeral  expenses,  there  is  an  inference  that  he  is 
referring  to  his  general  personal  estate ;  but  having  regard  to  the 
other  parts  of  this  will,  I  think  I  am  prevented  from  giving  to  the 
word  "  monies  "  its  extended  meaning. 


1841. 
Jvhj  1. 

Jtolh  Court, 

lionl 

Langdale, 

M.K. 

[212] 


ALDRIDGE  v.  WESTBROOK. 

(4  Beav.  212—214 ;  S.  C.  10  L.  J.  Ch.  363.) 

The  two  co-heiresses  of  a  trustee,  who  lived  at  a  distance  from  each  other, 
wore  made  parties  to  a  suit  for  enforcing  the  performance  of  marriage 
articles.  They  submitted  to  act  as  the  Court  might  direct,  and  defended 
separately :  Held,  they  were  entitled  to  two  sets  of  costs. 

Bt  certain  marriage  articles  under  seal,  dated  in  1802,  the 
husband  covenanted  with  trustees  to  convey  and  settle  certain  real 
estates  on  the  trusts  therein  mentioned. 

The  articles  not  having  been  performed,  a  bill  was  filed  for  that 
object,  and  to  this  bill  the  co-heiresses  of  the  surviving  covenantee 
of  the  articles  were  made  parties.  The  bill  prayed  a  specific  per- 
formance, the  appointment  of  new  trustees,  and  for  a  conveyance 
to  the  co-heiresses  or  such  new  trustees. 

One  of  the  co-heiresses  resided  with  her  husband  in  Sloane 
Street,  Chelsea,  and  the  other  at  Benson  in  Oxfordshire. 

They  appeared,  and  answered,  and  were  defended,  by  separate 
solicitors.  One  of  them  put  in  a  full  answer  to  all  the  allegations 
in  the  bill,  stating  that  if  she  were  a  trustee,  she  submitted  to  act 
as  the  Court  might  direct,  on  being  indemnified  and  paid  her 
costs.  The  other  put  in  a  short  answer,  stating  that  she  was  a 
stranger  to  the  matters ;  but  that  if  a  trustee,  she  was  desirous  of 


(I)  44  R.  R.  173  (2  Keen,  8). 


(2)  44  R.R.  176  (2  Keen,  14). 
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relinqoishing  the  trust;    and  she  submitted   to  act   under    the     aldridge 

Court.  Wkstbrook. 

The  cause  coming  on  for  further  directions, 

Mr,  Bethell,  Mr.  Stinton,  and  Mr,  Randdl  submitted  that  the 
two  co-heiresseSy  who  had  severed  in  their  defences,  ought  to  be 
allowed  one  set  of  costs  only  :  Grant  ♦v.  Taylor  (i).     *     ♦     ♦  [  •213  ] 

Mr.  Jameg,  for  Mrs.  Wood,  one  of  the  co-heiresses,  and  for  her 
husband,  contra,  contended  that  this  was  not  the  ordinary  case  of 
trustees,  but  of  parties  strangers  to  the  trust,  and  upon  whom  the 
law  alone  had  cast  a  duty  which  they  were  not  bound  to  accept ; 
that  they  had  no  estate,  and  that  there  existed  no  privity  of 
contract;  that,  under  the  circumstances,  and  considering  the 
distance  at  which  the  parties  lived  from  each  other,  they  were 
justified  in  appointing  separate  solicitors. 

Mr.  K.  Parker,  for  Mrs.  HoUis,  the  other  co-heiress,  and  for 
her  husband : 

Every  case  depends  on  its  own  particular  circumstances ;  and  in 
a  late  case  in  this  Court,  of  Slaxightor  v.  Perry,  it  was  held  that 
living  at  a  distance  was  a  sufficient  reason  for  trustees  defending 
separately. 

Thb  Master  of  the  Bolls  : 

According  to  the  facts  as  now  represented,  these  two  ladies  are 
the  co-heiresses  of  the  surviving  trustee.  They  never  acted  in 
common  in  the  performance  of  the  trusts,  nor  did  they  ever 
undertake  to  perform  the  duty  which  belonged  to  their  ancestor  : 
they  appear  also  to  have  been  living  at  a  distance  from  each  other, 
and  therefore  *I  do  not  think  that  they  come  within  that  very  [  *214  ] 
salutary  rule,  which  prevents  trustees  from  separating  in  their 
defences,  and  putting  money  into  the  pockets  of  third  parties  at 
the  expense  of  the  persons  beneficially  entitled.  They  are  both, 
therefore,  entitled  to  their  costs  as  between  party  and  party. 


WILSON  V.  CLUER.  i84i. 

(4  Beav.  214—215.)  "^"'y  •'^• 


LoPtl 


[See  52  R.  R.  65  at  p.  69.]  LanodIle, 

M  R 

(1)  50  R.  R.  197  (2  Beav.  346). 
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1841. 
Jul  If  G. 


CALVERT  V.  SEBBON. 

(4  Beav.  222—223.) 


Rolls  Court, 

Lord 

Langdale, 

M.Pw. 

[222  ] 


Where  two  persons  nominated  as  executors  in  a  will  are  subeecjuently 
named  as  legatees  in  common  with  other  persons,  their  legacies  are  annexed 
to  the  executorship. 

The  testator,  by  his  will,  dated  the  10th  of  July,  1833,  nominated 
and  appointed  Wm.  Collins  and  E.  M.  Webster  executors  of  his 
will,  and,  after  giving  certain  legacies,  proceeded :  "I  give  and 
bequeath  to  J.  B.  Price  of  &c.,  500Z. ;  to  E.  F.  Price  the  like  sum 
of  500/. ;  to  the  said  Wm.  Collins  the  sum  of  500/. ;  and  to  the  said 
E.  M.  Webster  the.  sum  of  500/." 

On  the  death  of  the  testator,  Collins  and  Webster  renounced 
probate.  The  question  was  this,  whether  Collins  and  Webster, 
who  had  renounced,  were  entitled  to  the  legacies  of  500/. 

Mr.  Kinderslcy  for  Collins,  and  Mr.  G,  Turner  for  Webster. 
Mr.  Siranston,  Mr.  Pemherton,  and  Mr.  WiUcock,  coyitra. 

[  228  ]  The  Master  of  the  Eolls  was  of  opinion  that  the  legacies  to 

the  executors  did  not  take  effect. 


1841. 
July  12. 

Jfolh  Covit. 

Lord 

Lakodale, 

M.R. 

[224] 


LOCKHAET  v.  HAEDY. 

(4  Beav.  224—225.) 

A  bill  of  costs  incurred  by  two  persons,  may  be  taxed,  on  the  application 
and  upon  the  undertaking  of  one. 

An  application  for  an  order  of  course,  to  tax  a  solicitor's 
bill  of  costs  incurred  by  two  persons,  upon  the  application  and 
undertaking  of  one  only,  was  made  to  the  secretary  of  the 
Master  of  the  Eolls,  who,  having  some  doubt  as  to  the  propriety' 
of  granting  such  an  order  as  of  course,  the  petition  was  sensed 
on  the  solicitor,  and  was  now  brought  before  the  Court. 

Mr.  (j.  Turner,  in  support  of  the  petition,  cited  Hazjard  v. 
Lane  (i),  where  the  order  for  taxation  was  made  upon  the  application 
of  one  of  two  trustees  and  executors,  and  Margerum  v.  Sandiford  (2), 
where  a  bill  was  ordered  to  be  taxed,  although  part  of  the  business 
had  been  done  for  other  persons  jointly  with  the  person  applying. 

The  Master  of  the  Eolls  said  he  did  not  see  any  objection  to 
the  order,  which  was  made  upon  aflBdavit  of  service. 

(1)  3  Mer.  285.  (2)  3  Br.  C.  0.  233. 
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LLOYD  V.  LLOYD  (1). 

(4  li<?av.  2:31—234;  S.  0.  10  L.  J.  Ch.  327;  5  Jur.  673.) 

Where  a  gift  of  a  portion  of  a  residue  fails,  it  belongs  to  the  next  of  kin, 
and  not  to  the  other  residuary  legatees.  Thus,  where  a  testatrix  gave  one 
third  of  the  residue  to  A.,  and  another  one  third  to  B.,  and  as  to  the  other 
one  thii^  thereof,  gave  500/.  to  C,  and  the  remainder  thereof  to  D.,  and  C. 
died  in  the  lifetime  of  the  testatrix,  it  was  held  that  the  500/.  belonged  to 
the  next  of  kin,  as  undisposed  of. 

The  testatrix  gave  all  her  residuary  personal  estate,  after  payment 
thereout  of  all  her  just  debts,  legacies,  and  expenses  attending 
thereon,  upon  trust  to  divide  the  residue  thereof  into  three  equal 
parts  or  shares ;  and  as  to  one  equal  third  part  of  such  residue, 
upon  trust  to  pay  or  transfer  the  same  unto  her  son  John  Lloyd, 
his  executors,  administrators,  or  assigns,  for  his  and  their  own  use 
and  benefit.  And  as  to  one  other  equal  third  part  thereof,  upon 
trust  that  they,  her  said  trustees,  &c.,  should,  within  the  space  of 
six  calendar  months  next  after  her  decease,  pay  unto  her  son 
Charles  Lloyd  the  sum  of  500/.,  part  thereof,  to  and  for  his  own 
sole  and  absolute  use  and  benefit;  and  as  to  the  residue  and 
remainder  of  such  last-mentioned  one  third  part,  upon  trust  for 
Charles  Lloyd  for  life,  with  remainder  to  his  children ;  and  as  to 
the  remaining  one  third  part  of  such  residue  of  her  estate,  she  gave 
the  same  to  her  daughter  Charlotte  Hodgkinson  for  life,  with 
remainder  to  her  children. 

Charles  Lloyd  died  in  the  lifetime  of  the  testatrix,  leaving 
children,  and  the  question  was  to  whom  the  500/.  belonged. 

Mr,  Pemherton   and  Mr.  K.   Parker,  for   the   plaintiffs,  the 
children  of  Charles  Lloyd  : 

The  testatrix's  intention  was  evidently  to  divide  the  residue 
between  her  three  children  and  their  issue.  The  trustees  were  to 
divide  it  into  three  parts,  and  pay  Charles  Lloyd  500/.,  and  "  the 
residue  and  remainder "  was  for  the  benefit  of  him  and  his 
children ;  when,  therefore,  the  benefit  intended  for  Charles  Lloyd 
has  been  provided  for,  the  residue  belongs  to  his  children,  and  this, 
in  the  event  which  has  happened,  comprises  the  500/.  The  testatrix 
may  be  said  to  have  given  three  residues,  and  this  lapsed  legacy 
of  500/.  belongs  to  that  residue  out  of  which  it  was  to  be  paid. 

Mr,  Rogers,  contra,  contended  that  the  500/.  was  undisposed  of, 

(1)  Questioned  by  Kay,  J.,  see  In  and  see  In  re  Parker  [1901]  1  Ch.  408, 
re  Judkina'  Trusts  (1884)  25  Ch.  D.  at  70  L.  J.  Ch.  170,  84  L.  T.  116.— 
p.  749,  53  L.  J.  Ch.  496,  50  L.  T.  200 ;      O.  A.  S. 
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Lloyd  and  belonged  to  the  next  of  kin.  That  it  was  not  a  simple  gift  of 
Lloti).  a  legacy  of  500/.,  but  was  a  given  portion  of  the  one  third  of  the 
residue,  and  could  not  be  held  to  have  lapsed  and  to  have  fallen  back, 
a  second  time,  into  the  residue,  so  as  to  belong  to  the  other  residuary 
legatees.  He  contended  that  the  case  of  Skrymahcr  v.  Northeote  (i) 
was  precisely  in  point,  and  that  the  rule  there  applied  to  revocation, 
was  equally  applicable  to  a  case  of  lapse. 

Mr.  Tennant,  for  the  children  of  Charlotte  Hodgkinson. 

Mr.  Pembeiiou,  in  reply : 

Eevocation  is   diflferent   from  lapse:  the  former  indicates  an 
intention  ;  the  latter  is  a  matter  of  mere  chance. 

July  22.      The  Master  of  the  Rolls  : 

In  this  case  of  Lloyd  v.  Lloyd  I  have  looked  over  the  case  of  Skrym- 
[  *2nn  ]      fiher  v.  Northeote,  and  I  confess  that  I  am  *not  able  to  find  that  there 
is  any  substantial  difference  between  that  case  and  the  present. 

In  that  case  the  testator  gave  to  each  of  his  daughters  a  life 
interest  in  his  residuary  estate,  with  remainder  to  their  children  ; 
making,  in  the  event  of  there  being  children,  an  absolute  severance 
of  the  fund.  And  he  directed,  that  if  either  of  the  daughters  died 
without  children,  600/.  should  be  paid,  out  of  the  moiety  of  the 
residue  given  to  her  and  her  children,  to  H.  N. ;  and  the  remainder 
of  that  moiety  was  to  go  over  to  the  other  sister,  subject  to  the 
same  limitations.  The  testator  revoked  the  gift  of  the  500Z.,  and 
the  event  on  which  it  had  been  given  having  happened,  the  ques- 
tion was,  whether  it  was  to  go  to  the  other  residuary  legatee,  or  to 
the  next  of  kin ;  and  Sir  Thomas  Plumer  considered,  that  although 
where  a  legacy  failed,  it  enured  to  the  benefit  of  the  residuar}- 
legatee,  yet  '^  that  a  part  of  a  residue,  of  which  the  disposition  failed, 
would  not  accrue  in  augmentation  of  the  remaining  portion  as  a 
residue  of  a  residue,  but,  instead  of  resuming  the  nature  of  residue, 
devolved  as  undisposed  of;"  and  in  that  case  he  determined  that 
the  500Z.  must  go  to  the  next  of  kin.  He  considered  that  there  was 
a  subdivision  made  of  that  moiety  of  the  residue,  and  that  the  sum 
given  out  of  it  was  a  portion  of  the  residue,  which  neither  went  to 
the  other  residuary  legatee,  nor  to  any  other  person,  but  had  lapsed 
for  the  benefit  of  the  next  of  kin. 
In  this  case  the  testatrix  has  given  her  residue,  and  directed  it  to 

(1)  18  R.  R.  142  (1  Swaust.  566). 
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be  divided  into  three  equal  portions.  One  portion  she  gave  to  one 
person  absolutely.  As  to  the  second  portion,  she  gave  500/.  out 
of  it  to  the  father  of  the  children  who  were  intended  to  have  the 
remainder  after  his  death ;  and  then  she  gave  the  remainder  of  the 
*third  part  of  the  residue  to  the  father  for  his  life,  with  remainder 
to  his  children  ;  and  the  other  third  she  gave  to  another  branch  of 
the  family. 

The  question  in  this  case  is,  what  is  to  become  of  the  500^,  the 
gift  of  which  has  failed  by  the  death  of  the  legatee  in  the  lifetime 
of  the  testatrix  ?  I  am  satisfied  that  if  she  had  contemplated  the 
event  which  happened,  namely,  the  death  of  that  person  in  her 
lifetime,  she  would  have  given  the  whole  of  the  share  of  the  residue 
to  his  children,  in  the  way  she  had  given  the  remainder.  But 
looking  at  the  decision  in  the  case  before  Sir  Thomas  Plumer,  that 
there  is  a  difference  between  a  legacy  and  a  legacy  given  out  of  a 
share  of  the  residue,  I  must  consider  the  500/.  as  a  portion  of  the 
one  third  share  of  the  residue,  And  as  a  mere  subdivision  of  it,  and 
that  it  belongs  to  the  next  of  kin  as  undisposed  of. 


Lloyd 

r. 
Lloyd. 


[  ♦234  ] 


TAYLOK  V.  HEMING. 

(-1  Beav.  235—230;  S.  C.  10  L.  J.  Ch.  3G9 ;  5  Jur.  766.) 

The  C*ourt  cannot,  ut  the  instance  of  the  defendant,  order  a  plaintiff  to 
I>roduce  for  the  defendant'8  inspection  documents  stated  in  the  plaintiff^s 
bill  to  be  in  his  own  possession. 

Where  a  plaintiff  by  his  bill  states  documents  to  be  in  his  possession,  and 
it  is  necessary  for  the  defendant  to  see  them,  in  order  to  put  in  his  answer, 
the  C  ourt,  though  it  cannot  compel  their  production,  will  extend  the  time 
for  answering,  until  after  the  plaintiff  has  prod\iced  them.  The  fact  of  the 
documents  being  in  the  plaintiff's  possession,  must  however  appear  ui)on 
the  record. 

The  decision  in  The  Princess  of  Wuhs  v.  Tht  Earl  of  Lirirpvol  (19  R.  B. 
282)  approved  of. 

TuE  bill  alleging  some  fraudulent  transactions  between  two  of 
the  defendants,  Messrs.  Heming  and  Needham,  and  a  Mr.  Holmes, 
the  partner  of  the  plaintiff,  set  forth  some  letters  which  had  passed 
between  those  parties  as  proving  the  allegation.  It  then  contained 
the  following  passage,  that  the  plaintiff  **  hath  in  fact  discovered 
various  other  parts  of  the  written  correspondence  between  the  said 
parties,  that  is  to  say,  letters  from  the  said  defendant  J.  S. 
Xeedham  to  the  said  George  Holmes,  and  plaintiff  is  ready  and 
willing  to  deposit  the  same,  if  required  for  the  purposes  of  this 
suit,  with  his  clerk  in  Court,  or  to  permit  inspection  thereof  by  the 
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Taylor  defendants  hereto ;  bat  plaintiff  hath,  in  order  to  avoid  the  expense 
Heming.  o^  setting  the  same  oat  in  this  his  bill  of  complaint,  set  forth,  in 
the  schedule  hereto  annexed,  a  list  or  schedule  of  such  letters  by 
date,  and  to  which  plaintiff  craves  if  required  to  refer." 

The  schedule  contained  a  list  of  about  twenty  letters  from 
Needham  to  Holmes,  specifying  their  dates. 

The  solicitor  of  the  defendants  Homing  and  Needham,  had 
applied  to  the  plaintiff's  solicitor  for  copies  of  the  letters  referred 
to  in  the  preceding  allegation,  and  he  received  copies  of  the  letters 
which  were  mentioned  in  the  schedule.  Some  of  the  dates  of  these 
copies  did  not  agree  with  the  dates  as  stated  in  the  schedule ; 
but  this  difference  was  stated  to  have  accidentally  arisen  in  the 
copying.  It  appeared  from  the  correspondence  which  took  place 
[  *236  ]  between  the  solicitors  *after  the  filing  of  the  bill,  that  the  plaintiff 
had  in  his  possession  other  letters  between  Messrs.  Homing  and 
Needham,  and  Holmes,  besides  those  mentioned  in  his  schedule, 
which  he  refused  to  allow  the  defendants  to  have  copies  of. 

Under  these  circumstances  a  motion  was  now  made,  on  behalf  of 
the  defendants  Homing  and  Needham,  that  the  plaintiff  might, 
within  seven  days  after  service  of  the  writ  of  execution  of  the  order, 
deposit,  upon  oath,  with  his  clerk  in  Court  the  letters  referred  to  in 
his  bill  and  the  schedule  thereto  ;  and  also  all  other  letters  written 
by  the  said  defendants  or  either  of  them  to  Holmes,  and  Holmes, 
Taylor  &  Co.,  or  either  of  them,  and  that  the  defendants  might  be 
at  liberty  to  inspect  the  same  and  take  copies  thereof,  and  that  the 
defendants  might  have  a  month's  time  to  put  in  their  answer  after 
such  letters  should  have  been  so  deposited. 

Mr.   Pemberton   and  Mr.   W.   S.   Daniel  in   support  of  the 
motion. 

M7\  Rogers,  contra. 

The  Princess  of  Wales  v.  The  Earl  of  Liverpool  (i),  and  Shepherd 
V.  Morris  (2)  were  cited. 

The  Master  of  the  Rolls  : 

This  is  an  application  of  a  description  which  is  not  very  often 
made.  Only  one  similar  case  has  come  before  me ;  and  I  believe 
there  are  very  few  cases  of  this  description  to  be  found  in  the 
books.     It  is,  however,  a  motion  which  is  quite  founded  in  justice, 

(1)  19  R.  li.  282  (1  JSwaust.  114).  (2)  49  R.  R.  332  (1  Beav.  175). 
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if  the  circumstances  *of  the  case  be  such  as  to  render  it  proper,       Taylor 
according  to  the  practice  of  the  Court,  to  grant  the  application.  Hkming. 

The  plaintiff  by  his  bill  states,  that  he  has  in  his  possession  [  •237  ] 
certain  documents  which  he  does  not  set  forth,  not  because  they 
are  not  a  material  part  of  his  case,  but  on  account  of  the  expense, 
and  he  offers  to  produce  or  deposit  them.  The  question  which  is 
raised  on  this  occasion  is,  whether  he  is  to  exclude  the  defendants 
from  that  which  he  offers  by  his  bill,  and  still  avail  himself  of  the 
process  of  the  Court  to  compel  the  defendants  to  put  in  their 
answer.  I  am  of  opinion  that  there  is  suflBcient  authority  for 
saying  he  is  not  entitled  to  do  so.  If  a  plaintiff  refers  in  his  bill  to 
documents  in  his  possession  as  forming  part  of  his  case,  then, 
whether  he  does  or  does  not  offer  to  produce  them,  he  cannot  call 
on  the  defendant  to  answer  until  he  has  seen  the  documents  which 
are  necessary  for  his  answer.  The  Court  has  acted  on  that 
principle  from  the  earliest  period,  and  the  case  of  The  Piincess  of 
JVales  V.  The  Earl  of  Liverpool  was  by  no  means  the  first  case  on 
the  point.  Judges  of  great  experience  have  said  that  they  could 
never  understand  on  what  principle  that  case  was  founded  (i),  but 
I  believe  it  is  founded  on  principles,  which  upon  examination 
would  fully  support  it.  What  is  asked  in  this  case  is,  that  the 
plaintiff  shall  produce  the  documents.  I  am  of  opinion  that  I  have 
no  jurisdiction  to  make  such  an  order  (2).  But  the  next  part  of 
the  application  is,  that  the  defendants  may  have  a  certain  time  to 
answer  after  the  documents  have  been  produced.  This  is  what  the 
*Court  has  done  before,  and  which  it  is  expedient  to  do  in  cases  [  ♦238  ] 
which  fall  within  the  rule. 

The  plaintiff  has  set  forth  some  letters,  and  referred  to  other 
letters,  and  it  is  contended  that  by  his  bill  he  leaves  it  to  be 
inferred  that  there  are  letters  forming  part  of  his  case  which  are 
not  included  in  his  schedule.  I  cannot  arrive  at  that  conclusion. 
I  think  that  the  defendants  should  have  full  inspection  of  the 
letters  stated  in  the  schedule  before  they  are  compelled  to  answer. 
As  to  those  of  \shich  copies  have  been  given,  but  which  do  not 
correspond  as  to  dates  with  those  in  the  schedule,  I  observe  it 
stated  in  the  correspondence  that  there  is  a  mistake.  This  may  be 
80.  I  think  the  defendants  have  a  right  to  have  this  mistake 
explained  by  the  affidavit  of  the  plaintiff,  or  of  the  parties  employed 
by  him. 

(1)  SeeoSiin.  olO.  (2)  See    MilUyan    v.    MitchtU,    38 

R.  R.  90(6  Sim.  186). 
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[  ♦230  ] 


There  has  been  a  subsequent  correspondence  between  the 
solicitors,  by  which  it  appears  that  there  are  other  letters  which 
are  not  stated  in  the  schedule  which  form  part  of  the  correspondence, 
but  not  of  the  plaintiff's  case  as  made  by  the  bill.  This  fact 
appears  from  the  subsequent  letters,  but  not  upon  the  record,  and, 
however  inconvenient,  I  am  of  opinion,  that,  according  to  the  rule 
of  the  Court,  I  cannot  either  order  the  plaintiff  to  produce  them, 
or  stay  the  progress  of  the  suit  until  they  are  produced.  It  may 
be  inconvenient  and  render  a  cross  bill  necessary,  but  there  is  not, 
on  the  record,  a  statement  that  the  plaintiff  has  these  documents 
in  his  possession.  If  a  cross  bill  were  filed,  there  might  be 
sufficient  ground  for  a  motion  to  stay  the  proceedings  in  the  first 
suit  until  all  the  correspondence  had  been  produced.  I  think, 
however,  as  the  case  stands,  that  the  rule  of  the  Court  compels  me 
^to  abide  by  the  record ;  and  I  cannot,  therefore,  grant  that  part 
of  the  application. 

The  order  must  be  that  the  defendants  have  one  month's  time  to 
answer  after  the  production  of  the  documents  mentioned  in  the  bill, 
and  of  an  affidavit  to  prove  their  identity. 


1841. 
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BRETT  V.  HORTON(l). 

(4  Beav.  239—243 ;  S.  C.  10  L.  J.  Ch.  371 ;  5  Jui-.  696.) 

A  testatrix  directed  her  trui^tee^  to  divide  the  rentt*  &c.  of  her  real  estate 
equally  between  A.,  B.,  C,  and  I),  the  widow  of  E.,  until  E.'s  children 
attained  twenty-one ;  and  upon  their  attaining  twenty -one,  the  trustees 
were  to  (^ell  and  divide  the  produce  between  A.,  B.,  and  C,  and  the  childi-en 
of  E.,  **  in  eqmd  shares  and  propoHions  as  tenants  in  common ;  "  but  if  D. 
married,  her  part  of  the  income  was  to  be  applied  to  the  maintenance  of  E.'s 
childi-en ;  and  she  gave  the  residue  of  her  I'eal  and  i)er8onal  estate  **er(ually 
between  A.,  B.,  C,  and  the  childi'en  of  E.  who  attained  twenty-one/' 

There  were  four  childi'en  of  E.  who  attained  twenty-one :  Held,  that  they 
did  not  take  the  property  ^<er  capiUi  with  A.,  B.,  and  C,  but  one-fourth 
only  between  them. 

The  testatrix,  by  her  will,  dated  the  24th  of  January,  1880,  after 
directing  a  particular  part  of  her  real  estate  to  be  sold  for  payment 
of  her  debts,  directed  her  trustees  to  pay  and  divide  the  rents  of  the 
remaining  part  of  her  estates  unsold,  '^equally  between  her  sister 
(the  wife  of  Richard  Bodington),  her  niece  Sarah,  (the  wife  of 
John  Bodington,)  and  Sarah  Brett  (the  widow  of  her  late  nephew 

(1)  Followed  by  rEAiisoN,  J.,  in  ///  [189o]  2  Ch.  196.  64  L.  J.  Ch.  637. 

rr  CampMVA  Trusts  (1886)  31  Ch.  I).  C.  A.,  reversing  a  decision  in  which 

685,  aff.  33  Ch.  Div.  98,  oo  L.  J.  Ch.  Stiulixo,  J.,  followed  Jirttt  v.  Jlfn-to}*, 

911,  55  L.  T.  463;  but  see  In  rt  Stone  -  0.  A.  S. 
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William  Brett),  and  her  niece  Ann  Jones,  until  all  the  children  of       Brktt 

her  said  nephew  William  Brett  should  attain  twenty-one  years,  or      Hobton. 

die  under  that  age,  which  should  first  happen ;"  upon  which  event, 

she  directed  her  trustees  to  sell  the  last-mentioned  real  estate,  and 

pay  and  apply  the  money  arising  from  such  last-mentioned  sale 

**  unto    and    equally  between   her   sister   (the  wife  of  *Bichard       [  '240  ] 

Bodington),  her  niece  Sarah  (the  wife  of  John  Bodington),  the 

child  and  children  of  her  said  nephew  William  Brett  who  should 

attain  the  age  of  twenty-one  years,  and  her  niece  Ann  Jones,  and 

their  respective  executors,  administrators,  and  assigns,  in  equal 

shares  and  proportions  as  tenants  in  common."     Provided,  that  in 

case  the  widow  of  William  Brett  should  marry  again,  she  directed 

her  trustees,  immediately  thereupon,  to  pay  her  part  of  the  income 

of  the  remaining  part  of  the  farms  &c.,  before  directed  to  be  paid 

to  her,  for  the  maintenance  and  education  of  the  child  or  children 

of  William  Brett  who  should  be  then  living. 

And  the  testatrix  devised  and  bequeathed  the  residue  of  her 
property,  both  real  and  personal,  ''  unto  and  equally  between  her 
sister  (the  wife  of  Bichard  Bodington),  her  niece  Sarah,  (the  wife  of 
John  Bodington),  the  child  and  children  of  her  said  late  nephew 
William  Brett,  who  should  live  to  attain  twenty-one,  and  her  niece 
Ann  Jones,  their  respective  heirs,  executors,  administrators,  and 
assigns. 

The  testatrix  died  in  1880.  The  testatrix's  nephew,  William 
Brett,  had  four  children ;  and  the  question  now  raised  was,  whether 
upon  the  youngest  of  such  children  attaining  twenty-one,  the  four 
children  were  together  entitled  to  one  fourth  part  of  the  testatrix's 
estate,  or  whether,  on  that  event,  they  each  became  entitled  to  one 
seventh  part  thereof. 

Mr.  Kinder iley  and  Mr.  Elderton,  for  three  of  the  children  of 
William  Brett,  argued  that  they  were  each  entitled  to  one  seventh 
of  the  property,  and  that  they  took  per  capita  with  the  other 
legatees  :    Blackler    v.    Webb  (i),  *Butler  v.  Stratton  (2),   Weld   v.       [  •241  ] 
Bradbury  (3),  and  see  Dowding  v.  Smith  (4). 

Mr.  Pemberton  and  Mr.  Lloyd,  contra,  did  not  dispute  the 
general  rule,  but  contended,  that  there  was,  on  the  face  of  the  will, 
a  sufficient  indication  of  the  testatrix's  intention,  that  the  children 
should  take  only  one  fourth  between  them. 

(1)  2  P.  Wms.  383.  (3)  2  Vem.  705. 

(2)  3  Br.  C.  C.  367.  (4)  o2  R.  R.  215  (3  Beav.  541). 
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Brett  Mr.  Kindersley,  in  reply. 

V, 
HORTOK. 

The  Master  of  the  Bolls  : 

The  testatrix  seems  to  have  postponed  the  division  of  the  capital, 
until  the  children  had  attained  a  capacity  to  receive ;  and  in  the 
meantime  the  fund  was  to  he  divided  into  fourths,  one  of  which  was 
to  be  paid  to  their  mother  until  all  the  children  attained  twenty- 
one,  but  to  be  applied  towards  their  maintenance  in  case  of  their 
mother  marrying  again  during  that  period.  There  can  be  no 
doubt,  that,  according  to  the  general  rule,  a  gift  "to  the  wife  of 
Bichard,  &c.  and  the  children  of  William  Brett  equally  as  tenants 
in  common,'*  taken  by  itself,  would  entitle  the  legatees  to  take  jper 
capita;  but  these  words  may  be  controlled  by  the  context;  and  I 
cannot  conceive  that  it  could  have  been  the  intention  of  the 
testatrix,  that  the  other  legatees  were  to  take  one  fourth  each  until 
the  children  attained  twenty-one,  but  to  have  their  shares  reduced 
to  one  seventh  on  that  event.  My  impression  is  strongly  against  a 
division  into  sevenths,  and,  unless  compelled,  I  cannot  adopt  that 
construction. 

July  22.       The  Master  of  the  Bolls  : 

In  this  case  I  have  read  over  the  whole  of  this  will,  and  I  confess 
[  *242  ]  the  impression  I  have  now,  is  *stronger  than  it  was  when  this  case 
was  argued  before  me. 

The  testatrix  had  given  the  purchase-money  to  arise  from  the 
sale  of  the  real  estate,  and  the  residue,  in  such  terms,  as,  if  taken 
by  themselves,  would,  I  think  most  clearly,  have  entitled  every  one 
of  the  children  to  an  equal  share  in  the  fund  ;  that  is,  according  to 
the  construction  which  the  Court  has  frequently  given  to  words  of 
this  kind,  it  would  have  to  be  divided  into  seven  parts.  But  though 
this  would  be  the  effect  of  the  words  taken  by  themselves,  yet,  in 
this  case,  as  in  all  cases,  we  must  look  at  the  whole  will  to  see  if  we 
can  discover  what  really  was  the  intention  of  the  testatrix,  and  this 
must  control  those  technical  and  arbitrary  rules  which  would 
otherwise  prevent  the  real  intention  from  being  carried  into 
execution. 

The  testatrix,  in  this  case,  after  providing  for  the  payment  of  her 
debts,  has  directed  that  the  income  of  the  remaining  property 
should  be  paid  in  equal  fourth  shares ;  one  fourth  share  to  each  of 
three  persons  distinctly  named,  and  the  other  fourth  to  the  mother 
of  the  children,  in  a  way,  which  shows  it  was  intended,  through  her, 
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to  be  applied  for  the  maintenance  and  care  of  the  children  until  the 
youngest  of  them  attained  twenty-one.  This  was  to  continue  until 
the  youngest  of  them  attained  twenty- one,  but  then  the  property 
was  to  be  sold  and  divided  amongst  the  three  persons  named  and 
the  children,  describing  them  as  a  class,  their  respective  **  executors, 
and  administrators,  in  equal  shares  and  proportions  as  tenants  in 
common."  I  cannot  impute  to  this  testatrix  the  intention  of 
making  a  division  when  the  youngest  of  those  children  attained 
twenty-one  years  different  from  that  which  she  had  previously 
made.  I  think  the  intention  ^was  to  continue  its  division  into 
four  parts ;  and  all  the  words  of  the  will  will  then  have  their  full 
operation  by  that  construction.  Those  children  who  attained 
twenty-one  were  to  have  one  fourth  part  of  the  estate  in  common 
amongst  them  and  their  respective  heirs,  executors,  and  adminis- 
trators. I  think  that  gives  effect  to  the  words  contained  in  this 
will,  and  though  it  may  be  attended  with  some  doubt,  I  think  that 
is  the  true  construction,  and  I  must  consequently  hold  that  these 
children  are  entitled  amongst  them  to  a  fourth  only. 


Bbett 

r. 

HOBTON. 


[  •243  J 


GRIFFITH  V.  BLUNT  (1). 

(4  Beav.  248—252;  S.  C.  10  L.  J.  Ch.  372.) 

A  bequest  in  trust  to  accumulate  for  all  the  children  of  A.  and  B.  (who 
were  living)  equally,  the  shares  of  sous  to  be  Tested  at  twenty-five,  and  of 
daughters  at  twenty-five  or  marriage,  and  if  one  child  only  to  be  paid  at 
twenty -five  or  marriage  :  Ueld,  too  remote. 

The  testatrix,  by  her  will,  gave  her  residuary  personal  estate  to 
her  executors,  upon  trust  to  pay  one  third  part  thereof  to  her 
nephew  Thomas  Bobert  Dimsdale,  and  to  pay  one  third  part  to  her 
nephew  Charles  John  Dimsdale,  and  proceeded  thus :  *'  And  as  to 
the  remaining  one  third  part  of  my  said  residue,  upon  trust  to 
pay  and  make  over  the  same  to  William  Pitts  Dimsdale,  John 
Dimsdale,  and  Joseph  Blunt,  and  the  survivors  and  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor,  to  be 
held  by  them  upon  the  trusts  hereinafter  mentioned  and  declared  of 
and  concerning  the  same  ;  that  is  to  say,  upon  trust  that  they  or  he 
do  and  shall  lay  out  and  invest  the  same,  in  their  or  his  names  or 


(1)  But  possibly  the  gift  might  have 
been  supported  if  any  member  of  the 
class  had  attained  a  vested  interest  at 
the  death  of  the  testator,  so  as  to 
exclude  aftei*-bom  children:    l^ickeii 


v.  Matthews  (1878)  10  Ch.  D.  264,  48 
L.  J.  Ch,  loO,  39  L.  T.  531 ;  and  sec  In 
re  Merriti  [1891]  3  Ch.  197,  60  L.  J.  Ch. 
671.     O.  A.  S. 

6—2 


1841. 
Jultj  27,  28. 

RolU  Court. 

Lord 

Lamgdale, 

M.R. 

[  248  ] 
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OBirnTic     name,  in  the  Parliamentary  stocks  or  pablic  funds  of  Great  Britain,  or 
Bldnt.       a-t  interest  upon  Government  or  real  securities  in  England  and  Wales, 
and  do  and  shall  from  time  to  time  alter,  vary,  and  transpose  the 
said  trust-monies  so  to  be  laid  out  and  invested  as  aforesaid,  for,  into, 
or  upon  other  stocks,  funds,  and  securities  of  the  like  nature  at  their 
or  his  discretion.    And  I  do  hereby  declare  that  the  said  trustees  or 
trustee,  foi:  the  time  being,  shall  stand  and  be  possessed  of  and 
interested  in  the  said  trust  monies,   and  the   stocks,   funds,  and 
[  *249  ]      securities  in  or  upon  which  they  shall  be  invested,  in  trust  *to 
accumulate    the  same,   and   the  interest  thereof,  and   to   stand 
possessed  of  the  same  and  the  accumulations  thereof  upon  and  for 
the  ends,  intents,  and  purposes  hereinafter  expressed  and  declared 
of  and  concerning  the  same  ;  that  is  to  say,  in  trust  for  all  and  every 
the  child  and  children  of  my  said  two  nephews  Thomas  Bobert 
Dimsdale  and  Charles    John    Dimsdale,  equally    to    be    divided 
between  or  amongst  them,  if  more  than  one,  share  and  share  alike, 
per  capita  and  not  per  stirpes,  the  share  or  shares  of  such  of  them  as 
shall  be  a  son  or  sons,  to  be  an  interest  or  interests  vested  in  him  or 
them,  respectively,  at  his  or  their  age  or  respective  ages  of  twenty- 
five  years,  and  the  share  or  shares  of  such  of  them  as  shall  be  a 
daughter  or  daughters,  to  be  an  interest  or  interests  vested  in  her  or 
them  respectively,  at  her  or  their  age  or  respective  ages  of  twenty- 
five  years,  or  day  or  respective  days  of  marriage,  with  the  previous 
consent  of  her  or  their  parents  or  guardians,   which  shall  first 
happen.     And  if  there  be  but  one  such  child,  then  to  such  only 
child,  his  or  her  executors,  administrators,  or  assigns,  absolutely,  to 
be  paid  to  such  child,  if  a  son,  on  his  attaining  the  age  of  twenty- 
five  years,  or  if  a  daughter,  on  her  attaining  that  age  or  on  her 
marriage,  with  such  consent  as  aforesaid,  which  shall  first  happen." 
"  Provided  always,  and   my  will   is,  that  if  any  of  the  said 
children,  being  a  daughter  or  daughters,  shall  die  under  the  age  of 
twenty-five  years,  without  being  or  having  been  married,  or  if  any 
of  them,  being  a  son  or  sons,  shall  depart  this  life  under  the  age  of 
twenty-five  years,  then  and  in  such  respective  cases,  the  shares  of 
the  legatees  so  dying  as  aforesaid,  shall  go  and  accrue  to  the 
survivors  or  survivor  of  the  children  of  my  said  two  nephews,  who 
shall  be  entitled  to  the  remaining  part  of  the  said  one  third  part  of 
the  residue,  share  and  share  alike,  and  the  share  or  shares  surviving 
or  accruing  to  the  survivors  or  survivor  of  the  said  children  shall 
[  *2u0  ]       become  *vested  in  and  be  transferable  to  such  survivors  or  survivor 
respeclively,  at  such  time  or  respective  times,   as    hereinbefore 
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directed  conceitiing  his,  her,  or  their  original  share  or  shares,  and     Griffith 
such  benefit  of  survivorship  and  accruer  shall  extend,  as  well  to  the       bi.unt. 
surviving  and  accruing  as  to  the  original  share  or  shares." 

By  a  codicil  the  testatrix,  after  reciting  that  she  had  given  the 
two  thirds  of  her  residuary  personal  estate  to  her  nephews, 
proceeded  in  the  following  terms  :  **  And  the  other  third  part  I  have 
given  among  the  children  of  my  said  two  nephews,  to  be  equally 
divided  between  them  at  the  times  and  in  the  manner  in  my  said 
will  directed.  Now  I  do  hereby  revoke  the  said  disposition  and 
direction,  and  instead  thereof  I  direct  that  my  said  residuary 
personal  estate  shall  be  divided  into  five  equal  parts.  And  I  give 
and  bequeath  two  of  such  five  parts  unto  my  said  nephew  the 
Honourable  Thomas  Bobert  Baron  Dimsdale,  his  executors, 
administrators,  and  assigns,  to  and  for  his  and  their  own  absolute 
use  and  benefit.  I  give  and  bequeath  two  other  of  such  five  parts 
unto  my  said  nephew  Charles  John  Dimsdale,  his  executors, 
administrators,  and  assigns,  to  and  for  his  and  their  own  absolute 
use  and  benefit.  And  as  to  the  remaining  one  fifth  part  thereof  I 
give  and  bequeath  the  same  to  and  among  the  children  of  my  said 
two  nephews,  in  the  same  manner  and  subject  to  the  same 
limitations  and  conditions  as  directed  by  my  said  will,  with  respect 
to  the  third  part  thereby  given  to  and  amongst  the  said  children  as 
hereinbefore  mentioned." 

The  testatrix  died  in  1882.  Thomas  Bobert  Dimsdale  and 
Charles  John  Dimsdale  survived  her. 

The  plaintiffs  were  the  only  children  of  Thomas  Bobert  Dimsdale 
and  Charles  John  Dimsdale ;  they  were  *all  under  the  age  of  twenty-      [  •251  ] 
five,  and  one,  who  was  a  daughter,  had  married  with  the  consent  of 
her  father.     The  residue  amounted  to  more  than  200,000/. 

The  question  was,  whether  the  gift  to  the  children  of  Thomas 
Bobert  Dimsdale  and  Charles  John  Dimsdale  was  or  not  too  remote. 

The  usual  accounts  of  the  estate  having  been  taken,  and  certain 
enquiries  made,  the  cause  now  came  on  for  further  directions. 

Mr.  Tinney  and  Mr.  Calveiiy  for  the  plaintiffs  : 

The  trustees  were  to  accumulate  and  hold  the  fund  '^  in  trust  for 
all  and  every  the  child  and  children : "  here  there  was  a  valid 
vested  gift.  The  testatrix  afterwards  uses  the  term  ''  vested ; "  but 
it  is  clear  that  she  referred  to  the  time  of  payment ;  for  if  there  was 
one  child,  the  whole  fund  was  to  be  *'  paid  to  him  at  twenty-five  or 
marriage." 
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Griffith 

r. 

Blunt. 


[  252  ] 


Jvhj  28. 


It  appears  from  the  codicil  that  the  testatrix  thought  she  had 
provided  only  for  the  time  of  distribution ;  she  says :  **  I  have 
given  amongst  the  children  of  my  said  two  nephews,  to  be  equally 
divided  between  them  at  the  times  and  in  the  manner  in  my  said 
will  directed/*     They  cited  Blease  v.  Burgh  (i). 

Mr.  PembeHon,  Mr.  KindersUy,  and  Mr.  Piggott,  contra,  for 
the  next  of  kin,  contended  that  the  gift  was  too  remote.  They 
cited  Leake  v.  Robinson  (2),  Ring  v.  Hardwick  (3). 

Mr.  GirdlestonCy  for  the  executors. 

Mr.  Tinney,  in  reply. 

The  Master  of  the  Bolls  : 

I  will  read  over  the  will ;  the  only  question  seems,  whether 
the  word  "  vested  '*  means  **  paid.'* 

The  Master  of  the  Bolls  said  that  the  will  was  really  free 
from  ambiguity ;  that  the  vesting  was  not  to  take  effect  till  twenty- 
five  or  marriage,  and  that  the  gift  was  therefore  too  remote. 


1841. 

Mnrrh  11,13. 
Jffltj  30. 

Jtvlls  Cmtrt, 
Lord 

LA170DALE, 

M.K. 
[269  ] 


PAGE  V.  ADAM. 

(4  Beav.  269—286  ;  S.  C.  10  L.  J.  Ch.  407 ;  5  Jur.  793.) 

A  testator  gave  his  real  and  personal  estate  to  A., subject  to  the  payment 
of  his  debts  and  oertain  annuities,  and  appointed  him  executor :  Ileld,  that 
A.  could  make  a  good  title  to  the  real  estate,  without  the  concurrence  of  the 
annuitants,  and  that  a  purchaser  from  A.  was  not  bound  to  see  to  the 
application  of  the  purchase-money  :  Held,  also,  that  the  objection  was  one 
of  title,  and  not  of  conveyance. 

Freehold  and  leasehold  estate  was  devised  to  A.,  subject  to  the  payment 
of  debts  and  annuities.  A.  sold  the  real  estate.  The  purchaser  insisting 
that  the  annuitants  ought  to  concur,  filed  a  bill  against  the  vendor  for  a 
specific  performance.  The  vendor's  answer  admitted  the  sufficiency  of  the 
personal  estate  to  pay  the  debts:  that  they  had  all  been  paid  since  the 
contract,  and  that  the  sale  had  not  been  made  for  the  specific  purpose  of 
satisfying  the  debts  :  Held,  that  these  circumstances  did  not  vary  the  rule 
as  to  the  liability  of  the  purchaser  to  see  to  the  application  of  the  purchase  • 
money,  and  that  he  was  bound  to  complete  (4). 

By  conditions  of  sale,  all  objections  to  the  title  were  to  be  taken  within 
twenty-eight  days  from  the  delivery  of  the  absti-act,  which,  if  not  removed 
within  fourteen  days,  the  vendor  was  to  be  at  libei*ty  to  annul  the  contract* 
on  repayment  of  the  deposit,  but  without  costs.  The  purchaser  having  made 
an  objection  which  was  not  removed,  the  vendor  gave  notice  to  annul  the 


(1)  50  B,  R.  165  (2  Beav.  221). 

(2)  16  R.  R.  168  (2  Mer.  863). 


(3)  50  R.  R.  202  (2  Beav.  352). 

(4)  Forbes  v.  Peacock,  1  Ph.  717. 
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contract.     The  objection  being   held  invalid,  the  Court   considered  the  Page 

vendor  entitled  to  avail  himself  of  the  condition ;  but  was  of  opinion  that  v. 

if,  in  giving  the  notice  to  annul,  the  defendant  had  sought  improperly  to         Adam. 
escape  from  the  performance  of  a  duty  which,  by  the  nature  of  the  contract, 
he  was  bound  to  perform,  it  would  have  been  invalid  (1). 

This  was  a  bill  for  specific  performance,  filed  by  a  purchaser 
against  Sir  Charles  Adam,  the  vendor. 

Sir  C.  Adam  claimed  under  the  will  of  his  brother  William  G. 
Adam,  Esq.,  the  late  Accountant- General,  by  which  he  gave  and 
devised  to  the  defendant,  **  but  under  the  burdens  and  payments 
thereinafter  imposed  and  directed  to  be  made,"  all  his  real  and 
personal  estate;  and  he  proceeded  as  follows:  "And  it  is  hereby 
expressly  declared  that  these  presents  are  granted,  with  and  under 
the  burdens  and  conditions  following,  *viz. :  1st.  That  the  said  Sir  [  *270  ] 
C.  Adam  and  his  foresaids  shall  pay  all  my  just  and  lawful  debts 
and  funeral  expenses,  and  all  such  gifts  and  legacies  as  I  have 
hereby  made  or  left,  or  may  make  or  leave  by  any  deed  or  other 
writing  expressive  of  my  meaning. 

"  2ndly.  That  the  said  Sir  Charles  Adam  shall  pay  to  Mary  Eliza 

Loch,   daughter  of  William   Loch  of  the  Bengal  Civil   Service, 

deceased,  an  annuity  of  8002.,  to  be  paid  quarterly  for  the  term  of 

her  life,  and  to  be  secured  in  manner  hereinafter  directed,  unless, 

upon  being  married,  she  shall  prefer  (the  preference  to  be  declared  or 

written  six  months  after  her  marriage  by  writing  signed  by  herself) 

to  give  up  the  annuity,  and  to  take  instead  the  sum  of  4,0002.,  to  be 

settled  upon  her  marriage,  as  hereinafter  directed,  in  which  case 

the  said  annuity  shall  cease ;  but  so  long  as  the  said  annuity  shall 

continue,  it  shall  be  paid  to  her  for  her  sole  and  separate  use,  and 

free  from  the  debts  and  jtis  mariti  of  her  husband,  and  shall  be 

secured,  in  such  manner  as  the  said  Sir  C.  Adam  and  his  foresaids, 

with  the  advice  of  James  and  John  Loch,  the  said  Mary  Eliza 

Loch*8  uncles,  or  the  survivor  of  them  shall  think  best.    And  if  the 

said  Mary  Eliza  Loch  shall  elect  to  have  the  sum  of  4,0002.,  in  lieu 

of  the  annuity  of  S002.,  it  is  my  will  and  intention  that  that  sum 

shall  be  settled  upon  her  marriage,  as  follows :  The  principal  to  be 

vested  in  trustees,  and  the  interest  to  be  paid  to  the  said  Mary  Eliza 

Loch  during  her  life,  for  her  sole  and  separate  use,  and  free  from 

the  debts  and  jus  mariti  of  her  husband ;  and  after  her  death  to 

her  husband  during  his  life;   after  the  death  of  them  and  the 

survivor  of  them,  the  principal  to  be  held  by  the  trustees  for  the 

(1)  In  re  Dames  and   Wooff  (1884)  27  Ch.  D.  172,  affd.  29  Ch.  Div.  fi26,  54 
li.  J,  Ch.  771. 
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Paqe  benefit  of  the  children  of  the  marriage,  in  equal  shares,  who,  being 
Adam.  sons,  shall  attain  the  age  of  twenty-one,  or,  being  daughters,  shall 
[  *27i  ]  attain  that  age  or  be  married  ;  unless  ^there  be  but  one  child,  in 
which  case  the  said  sum  of  4,0002.  shall  be  reduced  to  8,0002.,  the 
1,0002.  becoming  part  of  the  residue  of  my  estate  ;  the  interest,  until 
payment  of  the  principal,  to  be  paid  to  the  children  in  equal  portions. 
My  object  is  to  provide  for  the  said  Mary  Eliza  Loch,  her  husband, 
and  her  children ;  but  if  she  should  not  have  any  children,  or  they 
should  all  die  under  the  age  of  twenty-one  years,  being  sons,  or 
under  the  age  of  twenty-one  and  unmarried,  being  daughters,  then 
I  mean  the  money  to  revert  to  my  own  immediate  family.  And  I 
direct  the  settlement,  if  any,  to  be  made  in  such  manner  and  form, 
and  the  money  to  be  secured,  in  such  manner  as  xny  said  brother 
Charles,  after  advising  with  James  Loch  and  John  Loch,  or  the 
survivor,  shall  think  best;  in  the  belief  that  it  would  be  more 
agreeable  to  my  said  brother  Charles  to  have  their  assistance ;  but 
I  wish  his  convenience  and  the  state  of  his  affairs  to  be  consulted, 
knowing  that  he  will  do  every  thing  to  carry  my  wishes  into  effect. 
And  I  should  recommend  the  settlement  to  contain  the  provisions 
usual  in  English  marriage-settlements  of  this  sort;  but  I  leave 
this  to  my  said  brother  Charles,  as  knowing  my  objects  and  wishes, 
and  not  bestowing  any  power  upon  another  person  or  upon  any 
court  of  law  or  equity  to  interfere  in  any  respect. 

'^  8rdly.  That  the  said  Sir  Charles  Adam  shall  pay  an  annuity  of 
200/.  to  my  said  four  unmarried  nieces,  Clementina,  Louisa,  Mary, 
and  Jane,  to  be  paid  to  them  quarterly,  so  long  as  they  live  and 
are  unmarried,  in  equal  portions ;  and  in  the  event  of  any  of  them 
being  married,  or  dying,  her  share  to  be  paid  to  those  remaining 
unmarried,  in  equal  portions,  and  the  whole  to  the  unmarried 
survivor.  The  annuity  to  be  secured  in  such  way  as  the  said  Sir 
C.  Adam  and  his  foresaids  shall  think  best,  knowing  that  he  will 
take  care  that  it  be  done  effectually. 
[  272  ]  **  4thly.  That  the  said  Sir  Charles  Adam  shall  pay  an  annuity  of 

18/.  88.  to  Mrs.  Jane  Burt.''     The  testator  appointed  Sir  C.  Adam 
his  sole  and  universal  legatee. 

The  testator  died  in  1889 ;  and  the  defendant.  Sir  C.  Adam,  who 
was  his  brother  and  heir-at-law,  proved  his  will. 

In  July,  1889,  the  defendant  advertised  certain  lands,  forming 
part  of  the  real  estate  of  the  testator,  to  be  sold  by  auction  in  three 
lots,  subject  to  several  conditions,  of  which  the  fifth  was  as  follows : 
"  The  vendor  shall,  within  ten  days  from  the  day  of  sale,  at  his 
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expense,  prepare  and  deliver  to  each  purchaser,   or  his   or   her        page 

solicitor,  an  abstract  of  title  to  the  lot  or  lots  purchased  by  him  or       ad^am 

her ;  and  the  purchaser  to  whom  or  to  whose  solicitor  such  abstract 

shall  be  delivered,  shall,  within  twenty-eight  days  next  after  the 

delivery  of  the  abstract,  state  in   writing  and  transmit  to  the 

solicitors  of  the  vendor,  all  his  or  her  objections  (except  such  as  he 

or  she  is  precluded  by  these  particulars  and  conditions  of  sale  from 

taking)  to  the  title  shown  by  such  abstract,  and  all  requisitions  in 

respect  thereof ;  and  such  title  shall  be  considered  as  approved  of 

in  all  other  respects.      Any  purchaser  failing  or  neglecting  to  state 

or  transmit  his  or  her  objections  and  requisitions,  within  the  time 

and  in  the  manner  aforesaid,  shall  be  deemed  to  have  absolutely 

accepted  the  title  to  the  lot  or  lots  sold  to  him  or  her,  and  to  be 

precluded  from  objecting  thereto ;  and  if  any  such  objections  are 

made,  and  not  removed  within  fourteen  days  after  the  expiration  of 

the  twenty-eight  days  herein  named,  that  then,  or  at  any  time 

thereafter,  the  vendor  shall  be  at  full  liberty  (by  notice  in  writing 

to  be  delivered  to  any  purchaser  or  his  or  her  solicitor)  to  annul 

and  put  an  end  to  his  or  her  contract  for  sale ;  and  in  such  case 

the  vendor   shall,  *within  one  week   after  the  delivery  of  such       [  'ZTS  j 

notice,  repay  to  any  purchaser  his  or  her  deposit  money,  with 

interest  at  the  rate  of  4  per  cent,  per  annum,  with  the  auction  duty 

paid  by  such  purchaser,  but  without  costs." 

The  sixth  condition  was  as  follows :  ''  The  vendor  shall  make 
and  execute,  and  procure  to  be  made  and  executed,  by  all  proper 
parties,  all  deeds  of  conveyance,  surrenders,  assignments  of  terms, 
and  other  deeds,  which  may  be  necessary  or  usual  for  vesting  the 
premises  in  any  purchaser  at  this  sale,  or  as  he  or  she  may  appoint, 
on  the  same  being  tendered  to  him  for  the  purpose.  All  which 
conveyances,  surrenders,  assignments,  copies  of  Court  roll,  and 
other  deeds,  are  to  be  prepared  by,  and  made  at  the  expense  of, 
each  purchaser ;  and  the  vendor  shall  not  be  called  upon  to  show 
any  prior  title  to  the  leasehold  part  of  the  estate  than  the  lease  or 
leases  under  which  the  same  is  held." 

The  sale  took  place,  according  to  the  advertisement,  on  the  26th 
of  July,  1889.  The  plaintiff  became  the  purchaser  of  Lot  3,  at  the 
price  of  760Z.,  and  paid  a  deposit  of  152/.,  and  his  share  of  the 
auction  duty. 

The  abstract  of  the  title  was  delivered  on  the  2nd  of  August, 
and  it  then  appeared,  that  the  estate  had  belonged  to  Mr. 
William  George  Adam ;   who  by  his  will  had  devised  it  to  his 
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Page        brother  the  defendant,  subject  to  the  payment  of  his  debts  and 
Adam.       of  certain  annuities  as  before  stated. 

The  defendant,  being  the  brother  and  heir-at-law  of  the  testator, 
was  supposed  to  be  also  his  copyhold  heir,  and  had  applied  for 
admission  as  such. 

The  abstract  was  returned  in  due  time,  and,  amongst  other 
L  ^274  ]      observations  and  questions,  was  the  following :  *"  The  will  gives 
the  property  charged  with  debts,  annuities,  and  legacies.     Satis- 
factory evidence  must  be  given  of  their  discharge.'' 

Answers  to  the  queries  were  returned ;  and  some  observations 
being  made  on  the  answers,  Messrs.  Wing  and  Twining,  the 
solicitors  of  the  vendor,  on  the  28th  of  August,  1839,  after  reply- 
ing to  other  observations,  expressed  themselves  as  follows  :  ''As  to 
the  release  of  the  annuities,  &c.,  being  the  only  other  point 
mentioned  in  your  letter,  we  cannot  have  the  least  objection  to 
your  taking  the  opinion  of  counsel,  as  you  propose  ;  but  we  think 
it  only  fair  to  tell  you  that  Sir  Charles  Adam  will  put  an  end  to 
the  contract  when  the  .proper  time  arrives,  if  your  client  is  not 
previously  satisfied  with  the  title ;  but  in  order  to  satisfy  you  that 
Sir  Charles  Adam  has  no  improper  wish  to  do  so,  we  beg  to  send 
you,  by  his  desire,  an  extract  from  the  opinions  of  Mr.  Walters, 
the  conveyancer,  on  this  point,  taken  by  the  solicitor  of  Mr.  Sams, 
and  upon  which  Mr.  Sams  has  long  since  paid  the  whole  of  his 
purchase-money." 

The  plaintiff's  solicitor  afterwards  expressed  himself  satisfied 
with  the  answer  and  explanations  given,  except  as  to  the  annuities 
charged  by  the  will.  As  to  this,  he  insisted  upon  the  plaintifiTs 
right  to  have  the  annuities  discharged,  or  released  ;  and  he  further 
insisted,  that  the  defendant  had  not,  according  to  the  conditions, 
any  right  to  put  an  end  to  the  contract.  The  parties  unfortunately 
differed  upon  both  these  points.  Drafts  of  conveyance  and  of 
release  of  the  annuities  were  prepared  on  the  behalf  of  the  plaintiff, 
but  the  defendant  refused  to  acknowledge  the  plaintiff's  right  to 
the  releases,  and  in  the  end  gave  notice  of  his  intention  to  annul 
the  contract  under  the  conditions,  and  tendered  the  deposit  and 
[  *27a  J  auction  duty  to  the  plaintiff.  On  the  8rd  of  ^February,  1840,  this 
bill  was  filed  for  a  specific  performance  of  the  agreement. 

The  bill  prayed  for  a  specific  performance  by  the  defendant,  by 
executing  the  conveyance,  and  by  procuring  the  execution  of  a 
deed  by  all  necessary  parties,  for  releasing  the  lands  from  the 
annuities. 
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The  answer  admitted  that  the  personal  estate  of  the  testator  was        pauj:. 
more  than  sufficient  to  pay  his  debts,  which  had  then  been  all  paid,       adam. 
though  they  had  not  been  paid  at  the  time  of  the  sale.     It  also 
stated  that  the  sale  had  not  been  made  for  the  specific  purpose  of 
satisfying  any  debts,  but  generally  for  the  purpose  of  enabling  him 
to  carrv  out  the  intentions  of  the  testator. 

» 

One  of  the  annuitants  was  under  age. 

The  defence  was,  first  that  the  contract  had  been  annulled ; 
secondly,  that  the  plaintiff  had  no  right  to  require  the  concurrence 
of  the  annuitants ;  and,  thirdly,  that  the  defendant  had  no  power 
to  compel  them  to  concur. 

Mr,  Pemberton,  Mr.  Gconjc  Ttinier,  and  Mr.  MWer,  for  the 
plaintiff  [on  the  first  point  cited  Roberts  v.  Wyatt  (i),  Southby  v. 
Hntt{2),  Tannery.  Smith  (3),  and  other  cases;  and  on  the  second 
point  they  cited  EUiot  v.  Men\i/man  (4)  and  other  cases]. 

Mr.  Loftm  Wigram  and  Mr.  Loch,  contra  :  [  279  ] 

*     ♦     The  expression  in  Elliot  v.  Men-yman  is  obscure.     It  may        [  280  ] 
apply  to  a  case  where  there  is  no  charge  of  debts.     But  it  is  clear 
that  the  question  as  to  annuities  never  arose  in  that  case,  and  the 
point  was  never  decided.     ♦     *     * 

Lord  Eldon's  opinion  [in  Jenkins  v.  Hiles  (5)]  clearly  was,  that  [  281  ] 
there  was  no  distinction  between  annuities  and  legacies  in  this 
respect.  If  it  were  otherwise,  a  suit  in  equity  would,  in  every  case 
where  annuities  were  also  charged,  be  necessary  to  obtain  payment 
of  debts  charged  on  lands.  Both  in  Johnstone  v.  Kennett  (6)  and 
Eland  v.  Eland  (7)  there  were  annuities,  yet  the  distinction  was 
never  thought  of. 

The  debts  were  not  paid  at  the  time  of  the  sale,  and  the  circum- 
stances and  situation  of  the  personal  estate  might  have  been  such 
as  to  justify  the  sale  of  the  real  estate.  The  validity  of  the 
contract  depends  on  the  circumstances  existing  at  the  time  of  the 
sale. 

(The  Masteb  of  the  Bolls  :  The  plaintiff  has  now  notice  that 
the  debts  have  been  paid,  and  he  has  not  yet  paid  his  purchase- 

(1)  11  B.  R.  566  (2  Taunt.  268).  (5)  6  R.  R.  14  (6  Ves.  646). 

(2)  4o  B.  R.  26  (2  My.  &  Cr.  207).  (6)  41  R.  R.  145  (3  My.  &  K.624). 

(3)  51  R.  R.  277  (10  Sim.  410).  (7)  48  R.  R.  134  (4  My.  &  Or.  421). 

(4)  Barn.  82. 
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Paoe        money  ;  would  he  not  be  liable  to  the  annuitanlB  if  he  were  now  to 
Adam.        paj  it  to  the  defendant?) 

It  is  the  plaintiff's  own  fault,  he  might  have  had  a  good  title,  but 
by  his  delay,  and  by  raising  untenable  points,  he  has  himself 
created  the  difficulty  which  he  cannot  now  be  permitted  to  take 
advantage  of.     *     *     * 

[  282  ]  Mr.  Peinbo-ton,  in  reply. 

The  Master  of  the  Bolls  reserved  his  judgment. 

July  30.       The  Masteb  of  the  Bolls  : 

The  only  question  before  the  defendant's  notice  of  annulling  the 
contract,  was,  whether  the  concurrence  of  the  annuitants,  or  a 
release  from  them,  was  necessary  to  give  a  safe  title  to  the 
purchaser. 

The  will  of  Mr.  Adam  charged  the  whole  of  his  estate  with  the 
payment  of  his  debts,  and  also  with  the  payment  of  the  annuities 
given  by  his  will. 

It  is  admitted  that  if  the  will  had  charged  the  real  estate  with 
[  *283  ]  the  payment  of  his  debts  and  pecuniary  ^legacies  only,  the  pur- 
chaser would,  in  the  absence  of  special  circumstances,  have  been 
exonerated  from  any  liability  in  respect  of  the  application  of  the 
purchase-money ;  but  it  is  said,  first,  that  there  are  special  circum- 
stances, tending  to  show  that  a  sale  of  the  estate  was  not  required 
for  the  payment  of  debts  ;  and,  secondly,  that  annuity  legacies  are 
different  from  others,  and  being  intended  to  continue  a  charge  on 
the  estate,  the  lands  must  be  liable  in  the  hands  of  a  purchaser.  I 
do  not  think  that  there  are  in  this  case  any  special  circumstances 
to  take  the  case  out  of  the  common  rule.  The  rule,  as  to  the 
exoneration  of  the  purchaser  from  liability  to  look  to  the  application 
of  the  purchase-money,  was  stated  by  Lord  Lyndhurst  (i)  to  be 
applicable  to  the  state  of  things  at  the  time  of  the  testator's  death  ; 
and  the  particular  arrangements  which  may  be  made  by  the 
executor  for  the  payment  of  the  debts,  the  time  when  they  may  be 
paid^  or  the  fund  out  of  which  they  may,  in  the  first  instance,  be 
paid,  do  not  appear  to  me  to  vary  the  effect  of  the  rule.  The 
question  therefore  is,  whether  annuity  legacies  are  subject  to 
different  considerations  from  mere  pecuniary  legacies.     When  an 

(1)  41  B.  R.  148  (3  M:y.  &  E.  631). 
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aimmty  is  charged  on  land,  and  there  is  no  devise  for  the  payment  Paoe 
of  debts,  and  no  general  charge  of  debts,  it  must  be  deemed  that  adam. 
the  land  was  intended  to  be  a  constant  and  subsisting  security  for 
the  payment  of  the  annuity.  But  in  the  case  of  Elliot  v.  Merry- 
man  (1),  where  an  expression  to  that  effect  is  used,  it  was  not 
considered,  and  the  case  did  not  require  it  to  be  considered,  whether, 
in  a  case  in  which  both  debts  and  annuities  were  charged,  the  lands 
would  be  charged  with  the  annuities,  in  the  hands  of  a  purchaser 
from  the  person  whose  duty  it  was  to  sell  for  payment  of  debts ; 
and  the  opinion  of  Lord  Eldon,  as  stated  in  the  note  to  *Jenkifis  v.  [  *2S^  ] 
Hiles  (2),  is,  ''  that  where  a  man  by  deed  or  will  charges  or  orders 
an  estate  to  be  sold  for  payment  of  debts  generally,  and  then  makes 
specific  dispositions,  the  purchaser  is  not  bound  to  see  to  the  appli- 
cation of  the  purchase-money.  It  is  just  the  same  as  if  the  specific 
bequests  were  out  of  the  will."  Seeing  no  reason  to  differ  from  this 
opinion,  and  conceiving  that  an  annuity  legacy  charged  on  the 
estate  is,  in  the  sense  here  used,  a  specific  disposition,  subject  to 
the  payment  of  debts,  I  do  not  think  that  the  rule  ought  to  be 
departed  from,  by  reason  of  the  nature  of  the  legacy.  The  reason 
on  which  the  rule  is  founded  operates  precisely  in  the  same  manner, 
whether  the  legacies  are  of  annuities  or  of  sums  of  money ;  and  it 
would  occasion  very  great  inconvenience,  if  no  sale  of  estates,  for 
payment  of  debts  charged  thereon,  could  take  place  without  the 
authority  of  a  court  of  equity,  if  the  author  of  the  charge  for  pay- 
ment of  debts,  had  also  charged  the  estate  with  payment  of  legacies 
in  the  form  of  annuities.  There  are  one  or  two  cases,  Johnson  v. 
Kennett  (3),  Eland  v.  Elaml  (4),  in  which  legacies  of  annuities  have 
not  been  distinguished  from  other  legacies ;  but  as  the  point  was 
not  raised  in  those  cases,  I  think  they  are  not  to  be  relied  on  as 
authorities  on  the  present  occasion.  But  it  appears  to  me,  that,  on 
principle,  and  for  this  purpose,  there  is  no  substantial  difference 
between  the  two  kinds  of  legacy.  The  charge  of  debts  is  general, 
the  amount  is  indefinite,  and  may  exceed  the  whole  value  of  the 
estate ;  it  is  the  first  duty  of  the  executor,  and  of  the  devisee  of  the 
estate  which  is  subject  to  the  charge,  to  pay  the  debts;  and  for  that 
purpose  he  is  entitled  to  sell ;  if  he  sells,  something  or  nothing  may 
be  left  to  secure  payment  of  the  annuities.  The  purchaser  *seems  L  *285  ] 
to  have  nothing  to  do  with  this  ;  he  cannot  know  or  ascertain  the 
amount  of  debts,  and  cannot,  if  he  would,  protect  the  annuitant ; 

(1)  Barnard.  82.  (3)  41  B.  B.  145  (3  My.  &  K.  624). 

(2)  G  Ves.  664,  u,  (4)  48  B.  B.  134  (1  Beav.  235). 
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paqe  his  title  is  derived  under  an  authority  or  right  to  sell  for  payment 
Adam.  of  debts ;  a  purpose  which  is  paramount  to  the  payment  of 
annuities,  and  in  respect  of  debts  he  is  not  bound  to  enquire. 
There  may  be  cases,  in  which  the  land  being  charged  with  debts, 
and  legacies  by  way  of  annuity,  the  annuitants  may  refuse  to  accept 
any  substitute,  as  a  security  in  lieu  of  the  land  charged ;  but  the 
annuitant  being  a  mere  volunteer  under  the  will,  can  only  take 
subject  to  the  charge  for  debts:  he  cannot  prevent  the  loss  or 
diminution  of  his  security  upon  the  land  charged,  when  a  sale  is 
required  for  the  payment  of  debts ;  and  I  think,  that  the  purchaser 
is  not  called  upon  to  inquire,  whether  the  executors  and  devisee  act 
properly,  when  they  sell  the  estate ;  and  that  it  is  not  incumbent 
on  him  to  look  to  the  application  of  the  purchase-money.  On  the 
whole,  therefore,  it  appears  to  me,  that  in  order  to  show  a  good 
title  or  to  procure  a  valid  conveyance,  the  defendant  was  under  no 
obligation  to  procure  the  concurrence  of,  or  to  obtain  releases  from, 
the  annuitants  under  the  will  of  the  testator,  whose  estate  was  the 
subject  of  sale. 

And  it  appearing  that  the  defendant  had  done  all  which  was 
incumbent  on  him  to  do,  for  the  purpose  of  showing  a  good  title, 
and  that  the  plaintiff  persevered  in  requiring  something  more, 
which  the  defendant  was  not  bound  to  do,  I  think  that  the  defendant 
did  not,  unreasonably,  avail  himself  of  the  means  which  the 
conditions  afforded  him  of  putting  an  end  to  the  contract. 

I  think  that  the  question  was,  as  it  was  treated  by  the  parties,  a 
[  *286  ]  question  of  title,  and  not  a  question  of  ^conveyance  ;  and  I  should 
have  thought  the  notice  to  annul  the  contract  invalid,  if,  in  giving 
it,  the  defendant  had  sought  improperly  to  escape  from  the  perform- 
ance of  a  duty  which,  by  the  nature  of  the  contract,  he  was  bound 
to  perform ;  but  the  case  is  very  different,  being  in  fact,  as  appears, 
an  attempt  on  the  part  of  the  purchaser  to  compel  the  defendant  to 
do  more  than  was  required  by  his  duty  under  the  contract. 

As  the  defendant  gave  his  notice  to  annul  the  contract,  only 
because  the  plaintiff  insisted  upon  a  release  from  the  annuities, 
and  as  the  plaintiff  has,  at  the  Bar,  expressed  his  desire  to  have  a 
specific  performance  of  the  agreement  even  in  the  case  of  the 
.  question  as  to  the  annuities  being  determined  against  him,  it  may 
be  that  both  parties  may  now  be  desirous  that  the  purchase  should 
be  completed  under  the  direction  of  this  Court. 

If  they  are  not,  I  think  that  the  bill  must  he 

DittmisHed  with  costs. 
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FRAMPTON  V.  FEAMPTON. 

(4  Beav.  287—297 ;  S.  C.  5  Jur.  980.) 

A  deed  of  separation  between  husband  and  wife,  containing  no  covenant 
on  the  part  of  a  trustee  to  indemnify  the  husband,  or  other  valuable 
consideration,  may  create  a  valid  trust  for  the  wife. 

On  the  separation  between  a  husband  and  wife,  the  former,  by  deed  made 
between  himself,  his  wife,  and  trustees,  assigned  the  dividends  of  some 
funds  standing  in  the  names  of  trustees  to  other  trustees,  for  the  beneEt 
of  the  wife,  and  he  covenanted  that  she  might  live  apart  from  him,  &c. ; 
and  the  wife  agreed  to  accept  the  provision  in  lieu  of  alimony,  dower,  &c. ; 
and  to  exonerate  her  husband  from  all  her  debts,  and  to  forfeit  hor  rights 
under  the  deed  if  she  violated  the  agi'eement.  The  deed  contained  no 
covenant  on  the  part  of  the  ti'ustees,  and  was  supported  by  no  further 
consideration :  Held,  that  the  deed  was  not  invalid,  and  that  the  wife  was 
entitled  to  the  provision  made  for  her  by  the  deed. 

This  bill  was  filed  by  Elizabeth  Frampton,  praying  to  have  the 
benefit  of  a  deed,  dated  the  16th  day  of  August,  1824,  executed  by 
her  late  husband,  James  A.  Frampton,  on  the  occasion  of  a  separation 
between  them.  The  bill  was  filed  against  William  H.  Frampton, 
the  legal  personal  representatives  of  James  A.  Frampton,  and  the 
surviving  trustee  of  the  deed.     The  facts  were  as  follows : 

The  plaintiff,  before  her  marriage  with  the  late  Mr.  Frampton, 
was  entitled  under  the  will  of  Wm.  White  to  a  sum  of  19,000Z. 
3  per  cent.  Consols,  and  to  a  sum  of  1,000L  East  India  stock,  which 
were  standing  in  the  names  of  John  Edmondson  and  Wm.  Calvert, 
on  trust  to  pay  the  dividends  to  her  for  life,  with  remainder  to  her 
issue.  She  had  sold  out  the  sum  of  1,900Z.,  part  of  the  19,000Z. 
8  per  cent.  Consols,  for  a  specific  purpose,  and  the  retransfer  of  it 
was  secured  to  Edmondson  and  Calvert,  by  a  policy  of  insurance  on 
her  life  for  1,500Z. 

Before  her  marriage  the  plaintiff,  by  deed  dated  the  16th  October, 
1816,  assigned  her  interest  in  the  stocks  to  Mr.  Frampton,  her 
intended  husband ;  and  in  a  few  days  after  the  marriage,  viz.  on 
the  22nd  October,  1816,  Mr.  Frampton  executed  a  deed  poll,  whereby 
it  was  purported,  that  he  covenanted  with  Edmondson  and  Calvert, 
that  if  he  should  die  in  the  lifetime  of  the  plaintiff,  and  there  should 
be  failure  of  issue,  Edmondson  and  ^Calvert  should  stand  possessed 
of  the  stocks,  on  trust  for  the  plaintiff  for  her  life ;  and  after  her 
death,  on  trust  for  her  executors,  administrators,  and  assigns. 

Differences  having  afterwards  arisen  between  Mr.  and  Mrs. 
Frampton,  they  agreed  to  live  separate  from  each  other ;  and  they 
executed  an  indenture,  dated  16th  August,  1824,  and  Edmondson  the 
trustee  being  dead,  the  indenture  was  made  between  Mr.  Frampton 
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FsAHPTON  the  husband  of  the  first  part ;  the  plaintifiF,  Mrs.  Frampton,  of  the 
Fbampton.  second  part;  James  Marshall,  and  the  defendant  William  Frampton, 
of  the  third  part;  and  Wm.  Calvert  of  the  fourth  part.  And, 
thereby,  Mr.  and  Mrs.  Frampton  assigned  to  Marshall  and  the 
defendant,  the  dividends  of  the  stocks  then  standing  in  the  names 
of  Edmondson  and  Calvert,  and  also  the  dividends  to  arise  on  the 
1,900/.,  if  the  same  shoald  be  retransf erred  in  the  lifetime  of 
Mrs.  Frampton,  subject  to  the  annual  premium  of  411.  lis.  ScL, 
payable  on  the  policy  for  1,500/. ;  to  hold  and  receive  the  same  on 
trust  during  the  joint  lives  of  Mr.  and  Mrs.  Frampton,  to  pay  to 
Mrs.  Frampton  the  annual  sum  of  300/. ;  and  to  invest  the  surplus 
in  the  purchase  of  stock,  in  the  names  of  Marshall  and  the  defen- 
dant, and  accumulate  the  same,  and  stand  possessed  of  the 
accumulations,  on  trust  to  pay  the  interest  thereof  to  Mrs.  Framp- 
ton, in  addition  to  her  annuity  of  800/.;  and  if  Mr.  Frampton 
should  die  in  her  lifetime,  on  trust  to  transfer  to  her  the  principal 
of  such  accumulations.  The  deed  contained  a  proviso,  that  if  Calvert 
should  require  the  1,900/.  to  be  retransf  erred,  the  accumulations 
might  be  made  answerable  for  that  purpose,  under  the  arrangement 
therein  mentioned.  Mr.  Frampton  covenanted  that  Mrs.  Frampton 
might  live  apart  from  him,  and  dispose  of  any  goods,  property,  and 
effects  which  she  might  acquire  during  the  separation ;  and  that 
[  *289  j  he  would  do  all  acts  to  enable  Marshall  *and  the  defendant  to 
receive  the  dividends  of  the  stocks;  and  that  if  they  should  be 
prevented  from  receiving  the  dividends,  Mr.  Frampton  would, 
himself,  pay  the  annuity  of  800/.  to  the  trustees  of  Mrs.  Frampton. 
And  Mrs.  Frampton  agreed  to  accept  the  provision  thereby 
made  for  her,  in  lieu  of  alimony,  dower,  or  any  other  claim  on 
Mr.  Frampton ;  and  to  exonerate  him  from  all  debts,  charges, 
and  incumbrances  to  be  contracted  by  her,  and  not  in  any  way  to 
disturb  him  ;  and  that  if  she  violated  the  agreement,  she  should 
forfeit  her  right  to  the  accumulations,  which,  in  that  case,  were  to 
become  the  property  of  Mr.  Frampton ;  and,  if  he  should  be 
prosecuted  for  any  debts  contracted  by  her,  the  trustees  were 
empowered  to  deduct  the  amount  out  of  the  annuity  and  pay  the 
same  to  Mr.  Frampton. 

From  the  date  of  the  deed,  Mr.  and  Mrs.  Frampton  lived  apart 
from  one  another.  Mrs.  Frampton  did  not,  in  any  manner, 
infringe  the  agreement.  Mr.  Frampton  paid  to  her  an  annuity 
of  800/.,  and,  after  1829,  some  additional  sums  of  money ;  but,  in 
other  respects,  the  deed  was  not  strictly  acted  upon.     The  trustees 
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did  not  interfere  ;  the  income  arising  from  the  stocks  was  paid  to    Fbampton 
the  account  of  Mr.  Frampton  at  his  bankers,  and  he  made  no    fkampton. 
investment  of  the  surplus  which  remained  after  payment  of  the 
sums  which  he  paid  to  Mrs.  Frampton. 

Although  living  apart,  Mr.  and  Mrs.  Frampton  appeared  to  have 
entertained  no  feelings  of  enmity  towards  each  other.  After  a 
lapse  of  some  years  they  corresponded  together,  and  the  corre- 
spondence showed  that  each  of  them  had  a  desire  to  contribute  to 
the  comfort  of  the  other.  Mr.  Frampton  offered  to  make  additions 
to  the  income,  in  language,  from  which  it  might  be  inferred,  that 
she  was  not  entitled  to  it ;  and  *she  expressed  herself  to  be  grateful  [  *290  ] 
to  him  for  the  additions  which  he  made,  and  for  other  marks  of 
attention  shown  to  her  by  him. 

There  was  no  issue  of  the  marriage,  and  no  investment  had  been 
made  of  the  surplus  dividends. 

Marshall,  the  co-trustee  of  the  defendant,  died  in  1882. 

Mr.  Frampton  died  in  September,  1886,  and  the  defendant  was 
his  legal  personal  representative,  as  well  as  surviving  trustee  of  the 
deed  of  1824.  The  defendant,  however,  having  never  acted  in  the 
trust,  was  ignorant  of  everything  which  had  taken  place  in  relation 
to  it.  The  plaintiff  having  required  performance  of  the  trusts  of 
the  deed,  and  the  defendant  not  feeling  himself  at  liberty  to  comply 
with  her  requests  until  her  demand  was  satisfied  by  a  proper 
investigation,  this  bill  was  filed,  and  it  prayed  a  declaration  that  the 
surplus  dividends  ought  to  have  been  invested  in  Consols,  and  held 
on  the  trusts  of  the  deed  of  1824,  and  the  dividends  thereon  paid  to 
the  plaintiff.  It  prayed  also  for  the  proper  accounts  consequent 
on  such  a  declaration,  and  for  payment  of  what  might  be  found  due 
to  the  plaintiff  out  of  the  estate  of  James  A.  Frampton. 

It  was  admitted  that  the  deeds  were  executed :  that  the  subse- 
quent correspondence  took  place  between  Mr.  and  Mrs.  Frampton  ; 
that  the  dividends  of  the  stock  were  received  by  Mr.  Frampton  ; 
and  that  during  the  life  of  Mr.  Frampton,  the  plaintiff  never 
applied  to  the  defendant  for  any  account  of  the  dividends  of  the 
stock. 

The  defences  were,  first,  that  the  deed  of  separation  [was 
ineffectual] ;  and,  secondly,  that  the  deed  had  been  put  an  end  [  291  ] 
to,  by  the  subsequent  conduct  of  the  partiea  The  second  objection 
depended  principally  on  a  series  of  correspondence  between  the 
husband  and  wife,  the  result  of  which  is  stated  in  the  judgment 
of  the  Court,  but  which  it  is  thought  unnecessary  to  set  out. 
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Mr.  Pemberton  and  Mr.  E.  F.  Smith,  for  the  plaintiiff : 

*  *  The  absence  of  a  covenant  on  the  part  of  a  trustee  to 
indemnify  the  husband,  does  not  invalidate  the  deed:  [Wilson  v. 
Miishett  (1)] . 

Here  it  is  not  asked  to  enforce  any  covenant  against  the  husband 
er  his  estate ;  and  taking  the  deed  to  be  merely  voluntary,  then  there 
is  a  valid  trust  created  in  favour  of  the  wife,  which  it  was  not  in 
the  power  of  the  husband  to  revoke.  The  cestui  que  trust  now  merely 
calls  on  her  trustees  to  perform  their  trust.  *She  is  plainly  entitled 
to  the  relief,  the  trust  being  complete,  and  there  being  nothing 
more  to  be  done  by  the  settlor :  Collinson  v.  Pattrick  (2).     *     *     * 


Mr.  Stuart  and  Mr.  Faber,  contra  : 

*  *  The  deed  is  a  simple  deed  of  separation  executed  without 
consideration,  which  this  Court  cannot  enforce. 

The  trust  is  incomplete,  and  is  one  purely  voluntary,  having  for 
its  object  the  continuance  of  a  separation.  The  trust  for  the  benefit 
of  the  wife  cannot  be  enforced,  unless  the  other  stipulations 
intended  for  the  benefit  of  the  husband  could  be  enforced :  which 
they  plainly  could  not. 

[They  cited  Westmeath  v.  Salisbury  (3),  Durant  v.  Titley  (4), 
Bateman  v.  Ross  (5)  and  other  cases.] 


[293] 
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Mr.  Pemberton,  in  reply. 
The  Master  of  the  Bolls  reserved  judgment. 

The  Master  of  the  Bolls: 

The  questions  are,  first,  whether  the  deed  is  valid,  or  invalid  as 
founded  on  an  agreement  against  the  policy  of  the  law  for  the  separa- 
tion of  husband  and  wife.  And,  secondly,  whether  if  the  deed  were 
valid,  it  was  not  annulled  by  the  waiver  or  abandonment  of  the  parties. 

Upon  the  first,  it  must  be  admitted  on  the  one  hand,  that  an 
agreement  for  husband  and  wife  to  live  separate  and  apart  from 
each  other,  is  against  the  policy  of  the  law,  and  will  not  be 
executed  in  this  Court ;  and,  on  the  other,  that  contracts  founded 
on  that  motive,  have  in  numerous  cases  been  enforced,  both  at  law 
and  in  equity.     It  is  in  vain  to  regret  the  perplexities  in  which  the 


(1)  37  B.  R.  542  (3  B.  &  Ad.  743). 

(2)  44  R.  E.  207  (2  Keen,  123). 

(3)  3d  B.  B.  64  (5  Bligh,  339). 


(4)  21  B.  B.  773  (7  Price,  577). 

(5)  14  B.  B.  55  (1  Dow,  235). 
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Courts  have  found  themselves  involved,  by  enforcing  the  minor  and  Frampton 
auxiliary  parts  of  the  .agreement  to  separate,  while  they  profess  to  Framptov. 
repudiate  the  principal  and  essential  part  and  motive  of  it.  It 
does,  as  Sir  Wm.  Grant  expresses  it  (i),  seem  rather  strange,  but 
has  been  settled  that  in  certain  cases  they  must  do  so ;  and  *in  [  •294  ] 
this  case  it  is,  I  apprehend,  clear  upon  the  authorities,  that  the 
deed  now  in  question  would  have  been  valid  if  it  had  contained  a 
covenant  by  the  trustee  to  indemnify  the  husband  against  the  debts 
of  the  wife.  The  principal  objection  made  to  it  is,  that  there  is  no 
sufBcient  consideration,  that  the  husband  was  protected  only  by 
the  agreement  of  the  wife  to  exonerate  him  from  debts,  and  the 
provision,  that  if  she  violated  her  agreement,  she  should  forfeit 
her  right  to  the  accumulations,  which  were,  in  that  case,  to 
become  the  property  of  her  husband ;  and  that  he  should  be 
repaid  any  sums  which  might  be  recovered  against  him,  out  of  the 
annuity  of  800Z.  It  is  contended,  that  a  covenant  by  trustees  is  an 
essential  part  of  a  valid  deed  of  separation ;  and  that  the  want  of  it, 
in  this  case,  necessarily  makes  the  deed  void.  [His  Lordship  here 
referred  to  a  number  of  early  cases  in  which  it  was  intimated  that 
a  husband's  covenant  in  a  separation  deed  required  consideration 
to  support  it,  and  he  continued  his  judgment  as  follows :]  I  am  not 
aware  that  it  has  ever  been  decided,  and  no  case  has  been  adduced 
to  show,  that  without  the  intervention  and  covenant  of  a  trustee, 
the  husband  may  not  voluntarily  execute  a  deed,  *or  create  a  trust  [  *295  ] 
in  favour  of  his  wife,  and  that  such  deed  or  trust  may  not  be  binding 
as  against  him,  even  if  the  benefit  of  that  deed  or  trust  should  be 
made  dependent  upon  an  existing  or  continuing  separation,  which 
was  the  principal,  if  not  the  only,  inducement  for  the  whole 
arrangement.  In  this  case  the  property  came  from  the  wife. 
The  husband  had  become  entitled  to  the  income  during  the  joint 
lives,  and  he  voluntarily,  and  without  consideration,  assigns  the 
dividends  and  declares  a  trust  for  her ;  the  creation  of  the  trust 
being  accompanied  by  an  agreement  to  live  separate,  and  a  pro- 
vision to  forfeit  or  lose  a  portion  of  the  beneficial  interest  if  the 
agreement  should  be  violated.  Laying  out  of  consideration  the 
agreement  of  the  wife,  as  wholly  inoperative,  and  admitting  that 
this  Court  can  in  no  way  interfere  to  enforce  a  separation;  yet, 
considering  what  has  been  done  to  enforce  agreements  between 
husband  and  trustee,  though  accompanied  by  a  provision  for 
separation,  it  does  not  appear  to  me,  that  a  voluntary  assignment 

(1)  Worrall  v.  Jacob,  3  Mer.  268. 
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Frampton  and  declaration  of  trust  can  be  vitiated  by  such  a  provision  ;  and, 
FaiMPTON.  without  regard  to  any  supposed  contract,  it  would  scarcely  be  just 
to  say,  that  although  a  voluntary  trust  may  be  bmding  in  other  cases, 
it  shall  not  be  so  in  the  case  where  a  husband  has,  by  creating 
such  a  trust,  prevailed  upon  his  wife  to  live  apart  from  him,  and 
waive  the  enforcement  of  her  conjugal  rights.  And,  on  the  whole,  it 
appears  to  me,  that  as  against  the  estate  of  the  husband,  this  is  a 
valid  deed.  I  say  nothing  as  to  the  effect  of  it  between  the  plaintiff 
and  creditors  of  her  late  husband. 

Conceiving  the  deed  to  be  valid,  I  have  considered  the  admitted 
facts  and  the  correspondence,  with  the  view  to  the  question  whether 
the  deed  was  subsequently  waived  or  abandoned. 
[  296  ]  Mrs.  Frampton  appears  to  have  known  that  the  income  of  the 

trust  fund  was  received  by  her  husband ;  she  received  from  him 
the  annuity  of  300Z.  till  1829  ;  in  the  subsequent  years  she  received 
some  sums  of  money  of  unequal  amount  in  addition  to  the  annuity. 
The  largest  additional  sum  was  70Z.  If  the  trust  had  been  duly 
performed  there  would  have  been  an  annual  investment,  and  a 
constantly  increasing  income.  Mrs.  Frampton  might  therefore, 
from  the  circumstances,  have  concluded,  that  the  whole  income 
was  received  by  Mr.  Frampton ;  and  by  the  non-payment  to  her  of 
an  increasing  income,  might  have  found  reason  to  infer,  that  the 
trust  was  not  duly  performed  ;  but  I  think,  that  Mr.  Frampton,  by 
receiving  the  income,  took  upon  himself  personally  the  performance 
of  the  trust,  to  which  he  had  made  it  subject ;  and  I  find  nothing 
affording  the  least  ground  to  infer,  that  Mrs.  Frampton  ever 
intended  to  waive  any  benefit  to  which  she  was  entitled  under  the 
deed.  Notwithstanding  the  separation,  she  appears  to  have  had 
great  confidence  in  Mr.  Frampton,  and  a  reliance  that  he  would  do 
what  was  right.  It  is  true,  that,  independent  of  any  intention,  the 
conduct  of  the  parties  may  be  such  that  the  law  may,  in  analogy  to 
the  case  of  contracts,  have  put  an  end  to  the  trust.  I  cannot  say 
that  the  trust  would  have  remained  if  the  parties  had  lived  together 
again ;  but  however  this  might  have  been,  I  am  of  opinion,  that  in 
this  case,  nothing  occurred  which  would  have  put  an  end  to  a 
contract  subsisting  between  the  husband  and  a  trustee  for  the 
wife.  The  separation  remained,  the  wife  performed  the  species  of 
condition  imposed  upon  her  by  her  husband,  and  although  no 
hostility  remained,  and  a  correspondence  by  letter,  which,  under 
the  circumstances,  must  be  considered  as  creditable  to  both  parties^ 
took  place,  in  the  latter  part  of  Mr.  Frampton's  life,  there  was  no 
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change  in  the  circumstances,  under  which  the  deed  was  ^executed, 
and  no  waiver  or  abandonment ;  and  I  am  therefore  of  opinion, 
that  the  plaintiff  is  entitled  to  the  relief  which  she  asks. 

An  account  must  be  taken  of  the  dividends  of  the  trust  funds 
received  by  Mr.  Frampton,  and  of  the  payment  thereout  made  to 
Mrs.  Frampton;  and  there  must  be  an  inquiry  what  stock  might 
have  been  annually  purchased  with  the  surplus  of  the  income,  and 
what  dividends  would  have  arisen  therefrom  &c.  &c. 


Fbampton 

t. 
Feampton. 

[  ♦297  ] 


ATTORNEY-GENERAL  v.  KERR. 

(4  Beav.  297—304;  S.  C.  10  L.  J.  Ch.  373 ;  o  Jur.  863.) 

Generally,  the  relator  in  a  charity  information  is,  upon  obtaining  a 
decree,  entitled  to  his  costs  as  between  solicitor  and  client ;  and  to  be  paid 
the  difference  between  the  amount  thereof  and  that  portion  recovered  from 
the  defendants,  out  of  the  charity  estate.  In  special  cases,  he  may  be 
entitled  to  his  costs,  charges,  and  expenses. 

The  extra  costs  of  a  charity  information,  instituted  in  respect  of  one  only 
of  several  gifts  belonging  to  the  charity  should  in  the  first  instance  at 
least,  fall  on  the  property  which  is  the  subject  of  the  information.  It  may 
happen  that  justice  to  the  relator,  and  even  the  interests  of  the  charity, 
might  require  a  different  provision,  which  would  be  made  when  the 
circumBtances  require  it,  but  not  otherwise. 

[In  this  case  Lord  Langdale,  M.  B.,  on  the  question  of  costs 
above  mentioned,  said :] 

On  considering  the  cases  which  have  occurred,  it  appears  that 
the  relator  in  a  charity  information,  where  '''there  is  nothing  to 
impeach  the  propriety  of  the  suit,  and  no  special  circumstances  to 
justify  a  special  order,  is,  upon  obtaining  a  decree  for  the  charity, 
entitled  to  his  costs  as  between  solicitor  and  client,  and  to  be  paid 
the  difference  between  the  amount  of  such  costs  and  the  amount 
of  the  costs  which  he  may  recover  from  the  defendants,  out  of  the 
charity  estate. 

There  may  be  special  cases  in  which  the  relator  may  be  entitled 
to  charges  and  expenses,  in  addition  to  his  costs  of  the  suit,  as 
between  solicitor  and  client ;  but  it  appears  to  me,  that  such  cases 
must  depend  upon  their  peculiar  circumstances,  to  be  brought 
forward  and  established  by  evidence  on  proper  occasions. 

Upon  the  second  point,  I  find,  that  there  are  several  cases,  in 
which  the  costs  to  be  paid  by  the  trustees  of  a  charity,  have  been 
ordered  to  be  paid  out  of  the  funds  of  the  charity  generally ;  but 
the  trustees  objecting,  it  appears  to  me  more  regular  and  proper, 
in  the  first  instance  at  least,  to  charge  the  costs  which  fall  upon 
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A.-G. 

r. 
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the  charity  estate,  on  the  fund  recovered  by  the  information,  or  on 
the  estate  which  is  the  subject  of  the  suit.  It  may  happen  that 
justice  to  the  relator,  and  even  the  interests  of  the  charity,  may 
require  a  different  provision,  which  would  be  made  when  the 
circumstances  require  it,  but  not  otherwise. 

[The  remainder  of  the  judgment  has  reference  only  to  the 
circumstances  of  the  particular  case.] 


1841. 
July  14. 
Aug.  2. 

Rolls  Court, 

Lord 

Lang  DALE, 

MR. 

[306] 


A  tfff,  2, 


[  307] 


ATTOENEY-GENERAL  v.   The  DRAPEES' 

COMPANY. 

(4  Beav.  305—308.) 

In  a  charity  information  filed  without  a  relator,  the  Attorney -ihntral 
did  not  personaUy  appear  at  the  hearing,  but  two  other  counsel  appeared  in 
support  of  the  information :  Held,  that  the  costs  of  a  brief  to  the  Attornty- 
Qtneral  ought  to  be  allowed  in  addition  to  those  of  the  two  counsel  in  the 
taxation  of  co^ts  aa  between  party  and  party. 

Liberty  to  except  to  the  Master's  report  of  taxation  being  applied  for, 
on  the  ground  of  his  disallowance  of  such  brief,  the  report  was  referred 
back  to  the  Master  for  review. 

This  was  an  information  filed  by  the  Attorney-General  under  the 
2  Will.  IV.  c.  57,  without  a  relator  (i). 

At  the  hearing  Mr.  Pemberton  and  Mr.  Blunt  appeared  in 
support  of  the  information,  but  the  Attorney-General  did  not 
personally  appear.  A  declaration  was  then  made  against  the 
defendants  with  costs,  as  between  party  and  party  (2). 

On  taxation  the  Master  disallowed  the  costs  of  a  brief  given  to 
the  Attorney -General,  but  allowed  those  of  the  two  other  counsel. 
A  petition  was  now  presented  to  the  Court  for  liberty  to  except  to 
the  Master's  taxation  on  the  ground  of  the  disallowance. 

Mr.  Pemberton  in  support  of  the  petition. 

Mr.  Kindersley  and  Mr.  Lloyd,  contra.     *     *     * 


Mr.  Pemberton,  in  reply. 


The  Master  of  the  Bolls: 

This  is  the  petition  of  the  Attorney-General  for  leave  to  except 
to  the  Master's  report.    And  the  single  question  is,  whether  the 

(1)  Bcpealed  except  a,  ^,  iS.  L.  H.,  1874.  (2)  See  laiit  preceding  i)agt*. 
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expense  of  preparing  a  brief  for  the  Attorney-General  at  the  hearing,         A.-a. 
and  the  fee  thereon  paid  to  him,  are  to  be  deemed  costs  as  between         thb 
party  and  party,  or  costs  as  between  solicitor  and  client.      The     company 
Master  has  refused  to  allow  them  as  costs  between  party  and  party, 
and  that  is  the  subject  of  complaint. 

As  it  is  the  duty  of  the  Attorney -General  to  attend  personally  to 
the  conduct  of  the  cause,  it  is  not  denied  that  he  ought  to  be  sup- 
plied with  a  brief  of  the  proceedings,  *nor  is  it  contended  that  he  [  *308  ] 
ought  not  to  receive  a  fee  on  the  occasion  ;  but  it  is  contended,  that 
the  expense  should  not  fall  on  the  party  against  whom  the  Attorney- 
General  obtains  a  decree  with  costs,  but  should  be  paid  out  of  the 
estate  which  is  the  subject  of  the  information. 

The  Attorney-General  has  a  duty  and  responsibility  quite  distinct 
from  the  mere  duty  and  responsibility  of  counsel  attending  at  the 
hearing  to  argue  the  cause ;  and  it  is  a  duty  which  cannot  be  per- 
formed without  the  knowledge  which  is  afforded  by  the  brief.  I 
conceive,  therefore,  that  his  brief  is  a  necessary  part  of  the  expense 
of  prosecuting  the  suit,  and  that,  whether  he  appears  to  argue  the 
case  at  the  hearing  or  not.  Upon  inquiry,  I  have  not  been  able  to 
hear  of  a  single  instance  before  the  present,  in  which  upon  a  taxa- 
tion of  costs  between  party  and  party  the  costs  of  the  Attorney- 
GeneroTs  brief  has  not  been  allowed.  The  practice  has  been 
uniform.  Even  those  officers  who  have,  in  their  own  opinions, 
considered  that  such  costs  ought  only  to  be  allowed  upon  a  taxation 
of  costs  as  between  solicitor  and  client,  have  informed  me,  that, 
although  they  have  frequently  urged  their  reasons  for  their  own 
view  of  the  case  before  different  Masters,  it  has  always  been  without 
success.  I  must,  therefore,  consider  the  practice  to  be  uniform, 
and  there  is  no  authority  in  the  Master's  office,  or,  here,  to  alter  it. 
If  a  new  practice  is  to  be  introduced,  it  must  be  by  higher  authority 
than  mine. 

I  am,  therefore,  of  opinion,  that  the  prayer  of  this  petition  must 
be  granted. 

Befer  it  back  to  the  Master  to  review  his  report  and  tax  the  costs 
of  the  Attorney 'General  8  brief. 
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May  S. 
June  ] ,  5, 6. 
Aug.  4. 

RolU  Court, 

Lorcl 

Langdale, 

M.R. 

[309] 


In  re  smith  (1). 

(4  Beav.  309—317.) 

The  taxation  of  the  bill  of  costs  of  the  agent  of  a  solicitor,  upon  the 
footing  of  a  special  agreement  requiring  the  Master  to  depart  fix>ni  the 
ordinary  rules  of  taxation,  cannot  be  obtained  upon  petition. 

An  account  of  all  the  dealings  and  pecuniary  transactions  not  connected 
with  the  bUls  of  costs,  cannot  be  obtained  upon  a  petition  for  the  taxation 
of  costs.  The  account  directed  on  petition  being  limited  to  monies  paid  or 
duly  appropiiated  towards  satisfaction  of  the  bills. 

In  general,  a  solicitor  cannot  obtain  the  taxation  of  his  agent's  costs, 
without  bringing  the  amount  into  Court ;  but,  under  special  circumstances, 
that  condition  will  be  dispensed  with  or  the  amount  limited. 

Agent  of  a  solicitor  held,  by  the  irregularity  of  his  conduct,  to  have 
discharged  himself,  and  ordered,  before  taxation  or  payment  of  his  bills,  to 
deliver  up  all  papers,  &c.,  on  an  undertaking  of  the  principal  to  redeliver 
them,  as  the  Court  should  order. 

Payment  in  respect  of  counsel's  fees  should  specify  the  cause,  and  each 
particular  fee.  Payments,  except  for  stated  and  specific  fees  for  particular 
matters  of  business  done  or  to  be  done,  disapproved  of. 

This  was  a  special  application  by  Mr.  Husband,  a  country 
solicitor,  for  the  taxation  of  the  bill  of  Mr.  George  Smith,  his 
London  agent. 

The  facts  of  the  case  are  fully  stated  in  the  following  judgment 
of  the  Court. 


Mr.  Pemberton,  Mr.  Stuart,  and  Mr.  Cole,  in  support  of  the 
petition. 

Sir  W.  Follett,  Mr.  Kindersley,  Mr.  Bethell,  and  Mr.  W.  S. 
Daniel,  for  Mr.  George  Smith. 

***** 

Aug. 4.       The  Master  of  the  Bolls: 

[  310  ]  This  petition  is  presented  by  James  Husband,  praying  that  the 

respondent,  George  Smith,  may  deliver  up  to  Messrs.  Bourdillon 
&  Sons,  all  deeds,  briefs,  and  papers  in  his  possession,  as  agent  of 
the  petitioner,  upon  such  terms  as  the  Court  may  think  fit.  And 
may  be  ordered  to  deliver  his  further  bill  of  costs,  in  any  of  the 
matters  in  which  he  has  been  employed  as  agent  of  the  petitioner, 
and  his  cash  account  in  respect  of  the  dealings  between  him  and 
the  petitioner,  during  the  years  1830,  1881,  1882,  1883,  and  1834. 
And  that  it  may  be  referred  to  the  Master  to  tax  the  said  George 
Smith's  bills  of  costs  from  the  year  1825  inclusive,  down  to  the 
present  time;  and  to  settle  and  adjust  the  cash  account  between 

(1)  In  re  Brasaeur  and  Onhhi/  [189G]  2  Ch.  487,  Go  L.  J.  Ch.  753,  C.  A. 
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the  petitioner  and  the  respondent ;  and  to  take  an  account  of  all        in  re 

Smith 
dealings  and  transactions  between  them,  necessary  for  that  purpose. 

And  that  in  such  taxation  the  Master  may  be  ordered  to  have  regard 

to  an  agreement  stated  in  the  petition,  and  upon  which,  it  is  alleged, 

the  petitioner  employed  the  respondent  as  his  agent. 

Mr.  Smith  has  acted  as  agent  for  Mr.  Husband,  from  the  year 
1825  down  to  the  close  of  the  year  1840 ;  and  there  has  been  no 
taxation  of  his  bills,  and  no  settlement  "^of  accounts  in  relation  [  *3ii  ] 
thereto.  1  apprehend  it  to  be  the  course  of  this  Court  to  order  the 
taxation  of  such  bills,  and  to  have  the  amount  due  thereon  ascer- 
tained, on  payment  into  Court  of  the  amount  appearing  to  be  due 
upon  the  bills  and  accounts  delivered. 

The  peculiarities  in  this  case  are,  first,  that  the  petitioner  desires 
to  have  the  bills  taxed  upon  the  footing  of  a  special  agreement, 
which,  as  he  alleges,  was  entered  into  and  subsisted  between  him 
and  the  respondent ;  secondly,  that  the  petitioner  asks  for  a  general 
account  of  all  dealings  and  transactions,  so  far  as  may  be  necessary 
for  settling  the  cash  account  between  him  and  the  respondent ;  and, 
thirdly,  that  the  petitioner  claims  to  have  the  order  for  taxation, 
and  for  the  delivery  up  of  his  papers,  without  bringing  any  money 
into  Court. 

As  to  the  agreement,  the  petitioner  alleges,  that  the  employment 
of  the  respondent  as  London  agent  of  the  petitioner,  was  upon 
an  express  agreement  or  understanding  between  them,  that  the 
respondent  should  only  charge  the  petitioner  with  the  amount  of 
the  sums  actually  paid  out  of  pocket  in  any  suits,  actions,  and 
matters  of  business  transacted  by  him  as  the  petitioner's  agent,  in 
which  the  petitioner  should  be  unsuccessful,  and  should  not  him- 
self get  paid,  or  in  which  the  petitioner  should  be  personally 
interested  or  concerned  as  a  party,  or  otherwise,  and  should  not 
himself  get  paid. 

This  agreement  is  distinctly  sworn  to  by  the  petitioner,  and  is, 
as  it  appears  to  me,  distinctly  denied  by  the  respondent.  Evidence 
on  the  subject  has  been  gone  into  at  great  length  on  both  sides,  and 
there  is,  1  think,  reason  to  believe  that  the  respondent  intended  that 
the  petitioner  should  expect  to  have  some  allowance  or  some  favour 
in  his  personal  and  unsuccessful  ^cases ;  and  that  the  petitioner  did  [  *312  ] 
accordingly,  and  with  some  reason,  expect  some  such  favour  or 
allowance ;  but  the  evidence  does  not  appear  to  me  to  prove  the 
agreement  alleged,  or  any  other  distinct  and  establislied  a$;reenient. 
A   vague   hope  seems   to   have   been  held  out   on   one   side,  and 
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In  le        entertained  on  the  other ;  bat  I  am  far  from  being  satisfied,  that 

Smith 

both  parties  concurred  in  the  same  view  of  the  subject,  or  that 
any  settled  agreement  subsisted  between  them. 

The  evidence  does  not  appear  to  me  to  establish  any  clear  result, 
and  I  do  not  conceive  it  to  be  material  in  the  present  proceeding ; 
because  I  am  of  opinion  that  upon  such  a  petition  as  this,  the 
Court  has  no  jurisdiction  to  compel  the  specific  performance  of  a 
special  agreement,  even  if  the  same  were  established  by  evidence 
which  could  be  relied  on.  All  that  can  be  done  upon  such  a 
petition,  is  to  order  the  taxation  of  the  bills,  according  to  the 
usual  course  and  the  general  rules  of  the  Court.  Taxation  upon 
the  footing  of  a  special  agreement,  requiring  the  Master  to  depart 
from  the  ordinary  rules,  and  the  result  of  which  may  be  to  give  to 
one  party  something,  more  or  less,  than  the  general  rules  of  the 
Court  authorise,  and  to  deprive  one  party  of  the  fruit  of  labour,  to 
which  he  would  otherwise  be  entitled,  and  exempt  the  other  from 
liabilities  to  which  he  would  otherwise  be  subjected,  can,  I  think, 
only  be  directed  upon  the  establishment  of  the  special  agreement, 
in  a  formal  proceeding  instituted  for  the  purpose. 

I  am  also  of  opinion,  that  upon  such  a  petition  as  this,  the  Court 
has  no  jurisdiction  to  order  an  account  to  be  taken  of  all  dealings 
and  transactions  between  the  principal  and  his  agent,  so  far  as 
such  account  may  be  necessary  to  adjust  and  ascertain  a  general 
cash  account  between  them.  I  think  that  accounts  of  dealings  and 
f  ♦ais  ]  *pecuniary  matters  not  connected  with  the  bills  of  costs,  cannot  be 
directed  as  merely  incidental  to  an  order  to  tax  the  bills  of  costs. 
In  such  cases  there  is  usually  a  direction  to  ascertain  the  amount 
of  what  is  due  upon  the  bills,  or  what,  if  anything,  is  overpaid ; 
and  this  renders  it  necessary  to  take  an  account  of  such  sums  of 
money  as  have  been  paid,  or  duly  appropriated,  towards  satisfac- 
tion of  the  bills.  If  the  principal  desires  to  obtain  a  general 
account  of  all  dealings  and  transactions  (including  agency  business), 
between  him  and  his  agent,  on  the  footing,  as  to  such  agency 
business,  of  a  special  agreement,  I  think  that  he  cannot  have  the 
relief  on  petition ;  and  that  in  ordering  the  bills  to  be  taxed  on 
petition,  no  more  can  be  done  than  to  direct,  in  the  usual  way,  that 
the  Master  do  ascertain  what  is  due  or  overpaid. 

In  Ostle  V.  Christian  (i)  and  Jones  v.  Roberts  (2),  it  was  held  that 
the  principal  could  not  obtain  the  taxation  of  his  agent's  bills 
without  bringing  the  amount  into  Court ;  but  in  the  two  cases  of 

(1)  T.  &  R.  324.  (2)  8  Sim.  400. 
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Binsted  v.  Barefoot  {})  Lord  Hardwicee  did  not  order  the  costs  to         In  re 
be  brought  in.     And  under  special  circumstances,  I  conceive  that 
the  condition  of  bringing  the  costs  into  Court  may  be  dispensed  with. 

In  this  case  it  is  alleged  by  the  petitioner,  that  the  respondent 
has  for  a  long  time,  and  in  a  great  variety  of  transactions,  com- 
mitted very  gross  frauds  against  the  petitioner  or  his  clients,  in 
charging  as  disbursements  in  the  causes  and  matters  in  which  he 
has  been  employed,  various  sums  of  money  which,  in  fact,  never 
were  disbursed.  That  his  conduct  in  this  and  other  respects  has 
been  such  that  he  cannot  safely  permit  him  to  act  *as  agent  any  [  ^^H  ] 
longer.  That  under  such  circumstances  the  respondent  ought  to 
be  deemed  to  have  discharged  himself  from  his  agency,  and  ought 
not  to  be  allowed  to  throw  any  obstacle  in  the  way  of  the  business 
being  carried  on  by  some  other  agent.  That  the  amount  of  what 
is  really  due  to  the  respondent  must  be  uncertain,  and  that  for 
these  reasons,  the  respondent  ought  to  be  ordered  to  deliver  up  the 
papers  which  he  holds  as  the  petitioner's  agent,  and  that  the 
petitioner  ought  to  have  the  bills  taxed  without  bringing  the 
amount  into  Court. 

Amongst  other  acts  of  misconduct  with  which  the  respondent  is 
charged,  is  this:  that  he  has  in  his  bills  of  costs,  charged  as 
disbursements  for  fees  paid  to  counsel,  various  sums  of  money, 
which,  in  fact,  never  were  paid,  or  which,  if  paid,  were  less  in 
amount  than  the  fees  charged.  And  Mr.  Husband  has  sworn  that 
Mr.  Smith,  on  being  remonstrated  with  on  the  subject,  replied, 
**  What  matters  it  to  you?  You  are  not  a  loser ;  if  I  charge  you, 
you  charge  your  clients." 

The  respondent  has  admitted,  that  in  his  several  bills  delivered, 
he  has  charged  the  petitioner  with  money  as  paid  for  fees,  which, 
in  fact,  were  not  paid  at  the  time  when  charged  ;  and  that  in  several 
instances  he  has  charged  for  fees  to  counsel,  several  sums  of  money 
larger  than  the  amount  of  the  fees  which  were  in  fact  paid ;  he 
denies  the  imputed  fraud,  and  attempts  to  remove  the  imputation, 
by  endeavouring  to  show  that  the  overcharges  were  accidental  errors, 
arising  from  mistakes  made  in  the  hurry  of  business,  in  the  absence 
of  necessary  papers,  or  by  the  carelessness  of  clerks;  and  he 
alleges,  that  in  some  instances,  fraud  could  not  have  been  intended, 
because  the  means  of  detection  were  in  the  power  of  the  petitioner. 

And  with  respect  to  the  expressions  imputed  to  Mr.  Smith,  when       [  315  ] 
remonstrated  with,  he  denies  any  such  expression  with  reference  to 

(1)  1  Dick.  112. 
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In  re  overcharged  fees ;  but  says,  that  with  respect  to  fees  due  to  counsel 
and  unpaid,  he  may  have  said,  **  the  fees  remaining  unpaid  is  not 
a  matter  between  you  and  me,  as  you  have  charged  such  fees  to 
your  clients ;  but  that  is  a  matter  between  me  and  counsel." 

It  is  probable  that  some  of  the  erroneous  charges  may  have  been 
unintentionally  made.  There  are  others  which,  I  confess,  I  find  it 
very  difficult  to  impute  to  innocent  mistake.  There  may  have  been 
no  design  to  carry  into  execution  a  systematic  plan  of  fraud,  and 
the  amount  of  all  the  overcharges  which  have  been  admitted,  or 
proved,  is  noc  very  considerable ;  but  the  mere  facts  that  a  solicitor 
acting  as  agent  for  his  principal,  has  charged  fees  as  paid,  before 
the  same  were  actually  paid;  and  has,  in  so  many  instances, 
charged  as  paid  for  particular  fees,  sums  of  money  larger  than 
were  ever  really  paid,  proves  (to  say  the  least  of  it)  such  negligence 
and  such  disregard  for  the  accuracy,  which  ought  to  characterise 
all  his  transactions,  and  shows  a  mode  of  doing  business,  affording 
such  extensive  means  of  committing  fraud,  and  gives  such  reason  to 
distrust  the  integrity  of  the  person  guilty  of  such  errors,  that  all 
the  confidence  which  ought  to  subsist  between  principal  and  agent 
must  be  destroyed ;  and  without  entering  into  the  particulars  of 
each  case,  I  am  of  opinion,  that  there  is  enough  admitted  and 
proved,  to  show  that  it  became  the  duty  of  Mr.  Husband  to  his  clients, 
to  discontinue  the  employment  of  Mr.  Smith  as  his  agent.  And 
that  for  the  purposes  of  this  petition,  Mr.  Smith  must  be  considered 
to  have  discharged  himself  from  his  agency ;  and  I  am  of  opinion 
that  he  must  deliver  up  to  Mr.  Husband  or  Messrs.  Bourdillon  <& 
[  *ai6  ]  Sons,  if  Mr.  ^Husband  so  desires  it,  all  the  papers  in  his  hands  as 
agent,  or  an  undertaking  that  they  shall  be  redelivered  to  him  if 
the  Court  shall  so  order. 

It  appears  that  amongst  the  papers  of  which  the  petitioner  took 
possession  on  the  12th  of  December,  1840,  and  which  he  afterwards 
refused  or  omitted  to  return  to  Mr.  Smith,  was  an  indenture  of 
mortgage  from  Knapman  to  Mr.  Husband,  with  two  memoranda  of 
further  charge.  If  the  indenture  and  memoranda  are  not  docu- 
ments to  be  used  in  any  proceedings,  I  think  that  they  ought  to  be 
restored  to  the  respondent,  or  deposited  in  Court  till  the  bills  of 
costs  are  taxed  and  settled. 

I  have  felt  some  doubt  upon  payment  of  money  into  Court,  as  to 
the  condition  on  which  the  taxation  of  the  bills  of  costs  is  to  be 
ordered.  The  circumstances  are  such,  that  I  do  not  think  that  1 
ought  either  to  require  the  whole  sum  claimed  to  be  paid  into 
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Court,  or  to  confine  the  reduction  to  the  amount  of  the  overcharges        in  i-e 

Smith 

actually  proved.  But  considermg  the  amount  claimed,  and  the 
amount  of  the  overcharges  alleged,  and  making,  as  I  think  under 
the  circumstances  I  am  bound  to  do,  very  large  allowances  for  the 
possible  case  of  a  solicitor  who  has  committed  such  errors,  not 
being  able  to  substantiate  many  other  charges  in  his  bills  of  costs, 
I  think  it  not  unreasonable,  that  the  petitioner  should  be  required 
to  pay  into  Court  the  sum  of  1,000/.  And  the  order  which  I 
propose  to  make  is, 

'*  That  the  petitioner  paying  into  Court  the  sum  of  1,000Z.,  and 
undertaking  to  pay  what  shall  appear  to  be  due  on  taxation  of  his 
bills,  order  Mr.  Smith  to  deliver  his  further  bill,  from  the  foot  of 
the  last  bill  delivered.  And  let  the  Master  tax  the  bills,  and 
ascertain  the  ^amount  of  what  is  due  thereon  to  Mr.  Smith,  having  [  *317  j 
regard  to  the  sums  of  money  which  have  been  paid,  by  or  on 
behalf  of,  Mr.  Husband,  to  Mr.  Smith  on  account  thereof. 

**  And  the  petitioner,  or  Messrs.  Bourdillon  &  Sons,  under- 
taking to  redeliver  the  papers,  &c.,  now  in  the  custody  of  Mr.  Smith 
as  agent,  in  case  the  Court  shall  at  any  time  order  them  to  be 
redelivered,  it  is  ordered,  that  Mr.  Smith  do  deliver  up,  &c.,  all  such 
papers.  And  Mr.  Smith  is  to  have  liberty  to  apply  for  a  re-delivery 
of  the  papers,  &c.,  whenever  he  shall  be  advised  so  to  do." 

If  this  petition  had  been  confined  to  the  proper  object  of  it,  the 
taxation  of  the  bills,  and  the  claim  to  be  relieved  from  paying 
money  into  Court,  I  should  have  ordered  Mr.  Smith  to  pay  the 
costs  of  it ;  considering  the  other  subjects  which  have  been  intro- 
duced, and  the  costs  thereby  occasioned,  and  the  difficulty  and 
expense  of  apportioning  the  costs,  it  appears  to  me  that  I  ought  not 
to  give  any  costs  of  this  petition. 

I  cannot  part  with  this  case,  without  stating  my  regret,  that  a 
practice  likely  to  lead  to  great  abuse  has  arisen.  I  had  always 
understood,  that  it  was  irregular  for  counsel  to  receive  from  the 
clients  any  sum  of  money,  except  for  stated  and  specific  fees  for 
particular  matters  of  business  done,  or  to  be  done.  It  is  quite 
obvious,  that  to  receive  money  generally  on  account,  without 
specifying  the  causes  and  matters,  and  each  particular  fee,  leaves 
the  client  open  to  imposition,  in  a  manner  that  might  otherwise  be 
avoided.  I  cannot  help  hoping,  that  the  circumstances  which  have 
occurred  in  this  case,  however  unfortunate  in  themselves,  may 
tend  to  restore,  where  necessary,  the  former  course  of  conducting 
business  between  counsel  and  solicitors. 
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[  ♦319  ] 


JOHNSON  V.  JOHNSON  (1). 

(4  Beav.  318—319.) 

Where  there  is  no  gift  of  the  undisposed  of  residue,  a  testator  cannot,  by 
negative  words,  exclude  one  of  his  next  of  kin  from  participating  in  it. 

A  testator,  by  his  will,  cut  ofiF  his  widow  from  any  part  of  his  property, 
and  directed  she  should  not  receive  any  benefit  therefrom,  but  he  made  no 
disposition  of  his  property :  Held,  that  she  was  nevertheless  entitled  to  her 
share  of  the  undisposed  of  residue. 

This  case  came  on  upon  the  petition  of  the  children  of  Charles 
Johnson  for  payment  of  a  sum  of  money  out  of  Court.  The 
following  decision  appeared  to  have  been  made  by  Sir  L.  Shadwell^ 
Vice-Chancellor,  on  the  9th  of  June,  1828,  which  not  having  been 
reported,  is  inserted  on  account  of  its  peculiarity. 

The  will  of  the  testator,  Charles  Johnson,  was  in  the  following 
words :  "I  direct  that  my  wife  Harriett  Johnson  and  her  child 
Harriett  (whom  I  entirely  disclaim),  shall  be  cut  off  from  any  part 
of  my  property,  and  shall  not  receive  any  benefit  or  advantage 
therefrom,  and  appoint  my  daughter  Elizabeth  Johnson,  and  my 
friend  John  Howell,  and  my  brother-in-law  James  Harris,  executors 
of  my  will.  And  I  direct  that  my  daughter  Ann  Knight's  share  of 
my  property  shall  be  in  trust  for  her  separate  use  for  her  life,  and 
afterwards  for  her  children ;  and  my  son  Charles's  share  shall  be 
in  trust  for  him  at  twenty-one,  to  be  applied  for  his  benefit  in  the 
meantime.     As  witness,  &c." 

It  will  be  perceived  that  the  testator  made  no  disposition  of  his 
property  by  his  will,  and  merely  excluded  his  wife  and  daughter 
Harriett.    He  died  leaving  several  children. 

The  bill  was  filed  by  the  testator's  widow  Harriett,  and  her 
daughter  Harriett. 

By  the  decree  made  on  the  9th  of  June,  1828  (2),  it  was,  amongst 
other  things,  declared,  that  the  plaintiff,  ''  the  widow  of  the 
testator,  and  his  next  of  kin,  were  ^entitled  to  the  clear  residue  of 
the  testator's  personal  estate,  according  to  the  Statute  of  Distribution 
of  Intestates'  Estates." 


Mr.  Craig  now  appeared  in  support  of  the  petition.  The 
Master  of  the  Bolls,  however,  directed  the  petition  to  stand  over 
in  order  to  bring  the  representatives  of  the  widow  before  the  Court. 

(1)  Bund  V.  Ghrem  (1879)  12  Ch.  D,      A.  C.  495. 
819,  and  see  Naismith  v.  Boyes  [1899]  (2)  Reg.  Lib.  1827,  A.  fo.  2101. 
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TULLETT   V.   AEMSTEONG.  i84i. 

July  3. 
(4  Beav.  319—324 ;  5  Jur.  601.)  _- 

A  married  woman,  entitled  in  remainder  for  her  separate  use  to  a  life  '    ^'^^  ' 

interest  in  property,  joined  her  husband  in  an  annuity  deed,  purporting  to  Jjord 

secure  the  annuity  on  her  separate  estate.     The  husband  alone  conveyed  uvt       ' 

the  separate  property,  and  alone  covenanted.     The  wife  entered  into  no  ^       * 

obligation,  and  tliere  appeared  no  agreement  on  her  part  to  charge  her  L  •    '  J 
separate  estate :  Held,  that  her  separate  estate  was  not  bound  by  the  deed. 

The  question  in  this  case  was,  whether  a  deed  executed  by  a 
married  woman  was  effective  to  charge  her  separate  estate. 

Under  the  will  of  N.  Bradford,  Mrs.  Armstrong  was,  in  1819, 
entitled,  for  her  separate  use  for  life,  to  a  certain  copyhold  and 
leasehold  estate,  subject  however  to  a  prior  life  estate  therein  given 
to  the  testator's  widow.  As  to  this  property  the  will  provided  no 
restraint  against  anticipation. 

In  April,  1829,  Mr.  Armstrong,  her  husband,  entered  into  a 
treaty  with  Mr.  Izod,  to  whom  he  was  then  indebted,  for  granting 
him  an  annuity  of  50/.  a  year  secured  upon  this  reversionary 
interest. 

By  an  indenture,  dated  the  7th  of  May,  1829,  and  made  between 
William  Armstrong  and  Mary  Ann  his  wife  of  the  first  part,  Izod 
of  the  second  part,  and  George  Cox  (a  trustee)  of  the  third  part, 
after  reciting  the  will  of  Bradford  at  considerable  length,  but 
thereby  merely  showing  that  Mrs.  Armstrong  was  entitled  for  her 
separate  use  in  remainder  to  the  leasehold  and  copyhold  ^estate  in  [  *320  ] 
question,  and  after  reciting  the  death  of  Bradford,  and  that  William 
Armstrong  was  indebted  to  Izod  in  201  ^,  and  that  Izod  had  agreed 
with  William  Armstrong  for  the  purchase  of  an  annuity  of  501. 
payable  during  the  life  of  Mrs.  Armstrong,  and  that  it  had  been 
agreed  that  the  201Z.  should  be  considered  as  part  of  the  purchase- 
money,  and  that  the  annuity  should  be  secured  by  Mr.  Armstrong's 
warrant  of  attorney,  and  by  such  assignment  of  Mrs.  Armstrong's 
life  interest  as  thereinafter  contained ;  it  was  witnessed,  that  Mr. 
Armstrong,  alone,  granted  the  annuity,  and  he  alone  assigned  the 
leaseholds,  and  covenanted  that  he  and  his  wife  would  surrender 
the  copyholds  to  Cox.  And  it  was  agreed  '*  between  the  parties  " 
to  the  deed,  that  Cox  should  hold  the  property  on  certain  trusts  for 
securing  the  annuity.  Mr.  Armstrong  covenanted  that  he  had  good 
right,  &e,  to  assign  the  premises,  and  he  covenanted  for  further 
aBsurance  on  the  part  of  himself,  and  all  persons  claiming  under  or 
in  trust  for  him  or  his  wife. 
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TuLLETT  The  deed  was  executed  by  Mrs.  Armstrong ;  but  it  will  be  observed 

Armstrong.  ^^^^  she  neither  joined  in  the  operative  part,  nor  in  the  covenants 
or  engagements  contained  in  the  deed. 

The  widow  afterwards  died. 

The  plaintiff  had  a  charge  on  such  part  of  the  separate  estate  of 
Mrs.  Armstrong  as  was  unfettered  by  a  restraint  against  anticipa- 
tion (i),  under  a  deed  dated  in  1882,  and  therefore  subsequently  to 
that  of  Izod,  and  he  contested  with  the  assignees  of  Izod  the  validity 
of  the  annuity  of  50Z.,  so  far  as  it  affected  Mrs.  Armstrong's  separate 
estate.  The  case  now  came  on  upon  exceptions  to  the  Master's 
report  taken  by  the  assignees  of  Izod. 

[  »ai  j  Mr.  Kinderslet/  and  Mr.  Wilbraham,  for  the  assignees  of  Izod, 

contended  that  no  particular  form  of  words  were  necessary  to  effect 
an  equitable  assignment,  and  that  Mrs.  Armstrong  being,  as  to  her 
separate  estate,  B,Jeme  covert,  her  joining  in  the  deed  was  sufficient 
to  create  a  charge  on  that,  which  alone,  she  had  a  power  of 
charging,  viz.  her  separate  estate.  They  cited  Wainwright  v. 
Hardisty  (2). 

Mr.  Pemberton,  Mr.  Teed,  and  Mr.  Haig,  for  the  plaintiff: 

It  is  impossible  that  any  claim  can  be  established  against  the 
separate  estate  of  Mrs.  Armstrong  in  respect  of  the  annuity.  The 
whole  of  the  transaction  and  the  deed  itself  shows,  that  the  parties 
were  proceeding  on  the  supposition  that  it  was  the  interest  of  the 
husband  alone  which  they  were  dealing  with,  and  which  was  the 
subject  of  the  contract.  The  effect  of  the  deed  is  not  to  touch 
the  separate  estate,  but  to  pass  the  interest  supposed  to  exist  in 
the  husband.  A  married  woman,  having  a  separate  estate,  may 
undoubtedly  deal  with  it  as  a  feme  sole,  but  unless  she  contracts  in 
that  character  her  deed  is  wholly  void.  To  charge  her  estate  apt 
words  must  be  used,  and  the  onus  of  proving  the  intention  of 
creating  a  charge,  lies  on  the  party  alleging  it. 

The  annuity  deed  is  also  invalid  under  the  Annuity  Act,  and  has 
not  been  duly  proved  before  the  Master. 

Mr.  Wray,  for  Mrs.  Armstrong. 

Mr.  Kindersley,  in  reply : 

That  it  was  intended  to  bind  the  separate  estate,  is  shown  from 
the  fact  of  Mrs.  Armstrong's  joining  in  the  deed,  otherwise  it  would 

px  .«  T>   «   ^27 (4  My.  &  Or.  377).  (2)  50  R.  K.  208  (2Beav.  363). 
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have  been  *  useless.     It  is  therein  stated  to  have  been  agreed     Tullett 
**  between  the  parties"  (of  whom  Mrs.  Armstrong  was  one),  that   Armstrong. 
Cox  should  hold  the  property  in  trust  to  secure  the  annuity ;  this       [  '322  ] 
clearly  shows  an  intention  to  charge  that  estate,  which  was  separate 
property,  and  which  could  not  be  effected  by  the  husband's  act 
alone. 

The  Master  of  the  Bolls  : 

The  case  comes  on  upon  exceptions  to  the  Master's  report,  on 
which  it  is  contended  by  the  assignees  of  Izod,  that  even  if  the 
deed  be  proved,  and  has  all  the  requisites  of  a  valid  deed  of  this 
nature,  yet  still,  upon  its  true  construction,  it  is  not  such  a  deed 
as  can  be  considered  as  binding  the  separate  estate  of  this  lady. 
Now  assuming  the  validity  of  the  deed,  and  that  it  has  been  duly 
proved,  there  never  was  a  deed  in  which  it  appeared  more  apparent 
what  it  was  the  intention  of  one  of  the  parties  to  grant.  It  is  per- 
fectly clear  that  Armstrong  was  to  grant  his  own  interest,  though 
he  covenanted  for  himself  and  his  wife. 

The  question  is,  whether  the  separate  estate  of  Mrs.  Armstrong 
is  to  be  bound  by  this  deed.  If  she  had  been  a  covenanting  party, 
I  apprehend  it  would  clearly  create  a  charge  upon  her  separate 
estate,  or  even  if  the  deed  had  recited  an  agreement  that  she 
should  be  a  surety  for  her  husband,  and  that  her  separate  estate 
should  be  made  liable  to  this  annuity,  I  apprehend,  that  the  Court, 
according  to  all  the  rules  upon  which  it  acts,  would  have  held  that 
the  deed  extended  far  enough  to  bind  her  separate  estate  and  create 
a  charge  thereon,  although  there  might  not  have  been  any  formal 
words  to  that  effect.  But  the  only  circumstance  relied  on  in  this 
case,  is,  that  Mrs.  Armstrong  was  a  party  to  the  deed.  I  appre- 
hend however  it  was  not  her  estate,  but  the  right  and  interest  of 
her  husband  in  her  *right,  which  the  parties  had  in  their  contem-  [  ♦328  ] 
plation ;  and  I  cannot  possibly  read  this  deed  without  seeing  that 
the  party  who  prepared  it,  himself  supposed  that  it  was  the  interest 
of  the  husband  in  the  estate  of  the  wife  that  he  was  dealing  with. 
There  is  nothing  which  can  bear  a  contrary  construction ;  the  hus- 
band alone  grants  and  conveys,  and  he  alone  covenants  that  she 
shall  do  certain  acts. 

It  is  perfectly  clear  that  when  a  woman  has  property  settled  to 
her  separate  use,  she  may  bind  that  property  without  distinctly 
stating  that  she  intends  to  do  so.  She  may  enter  into  a  bond,  bill, 
promissory  note,  or  other  obligation,  which,  considering  her  state 
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TuLLETT      as  a  married  woman,  could  only  be   satisfied  by  means  of   her 
Armstrong,    separate  estate ;   and,  therefore,  the  inference  is  conclusive,  that 

there  was  an  intention,  and  a  clear  one  on  her  part,  that  her 
separate  estate,  which  would  be  the  only  means  of  satisfying  the 
obligation  into  which  she  entered,  should   be  bound.      Again,  I 
apprehend  it  to  be  clear,  that  where  a  married  woman  having 
separate  estate,  but  not  knowing  perfectly  the  nature  of  her  interest, 
executes  an  instrument  by  which  she  plainly  fihows  an  intention  to 
bind  the  interest  which  belongs  to  her,  then,  though  she  may  make 
a  mistake  as  to  the  extent  of  the  estate  vested  in  her,  the  law  will 
say  that  such  estate  as  she  may  have  shall  be  bound  by  her  own  act. 
But  in  a  case  where  she  enters  into  no  bond,  contract,  covenant,  or 
obligation,  and  in  no  way  contracts  to  do  any  act  on  her  part : 
[  ♦324  ]      *where  the  instrument  which  she  executes  does  not  purport  to  bind 
or  to  pass  any  thing  whatever  that  belongs  to  her,  and  where  it 
must  consequently  be  left  to  mere  inference,  whether  she  intended 
to  affect  her  estate  in  any  manner  or  way  whatever,  the  case  is 
entirely  different  either  from  the  case  where  she  executes  a  bond, 
promissory  note,  or  other  instrument,  or  where  she  enters  into  a 
covenant  or  obligation  by  which  she,  being  a  married  woman,  can 
be  considered  as  binding  her  separate  estate.     Though  Mrs.  Arm- 
strong was  a  party  to  this  deed,  there  is  nothing  in  it  which  shows, 
on  her  part,  an  intention  to  bind  her  separate  estate;    on  the 
contrary,  the  conveyance  and  agreement  is  wholly  on  the  part  of 
the  husband.     Unless  it  can  be  shown  that  Mrs.  Armstrong,  acting 
entirely  independent  of  her  husband,  voluntarily  joined  him  in  a 
deed,  and  contracted  or  covenanted  to  bind  her  separate  estate,  the 
claim  against  her  cannot  be  maintained.     To  create  a  charge  she 
must  either  enter  into  some  obligation  which  can  only  be  satisfied 
by  resorting  to  her  separate  estate,  or  must  convey,  or  agree  to 
convey,  some  benefit,  estate,  or  interest  belonging  to  her  in  her 
separate  character.     My  opinion  is,  that  her  separate  estate  is  not 
bound  by  the  deed.     The  exceptions  must  therefore  be  overruled, 
and  the  Master's  report  confirmed. 
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MINCHIN  V.  NANCE  (1). 

(4  Beav.  332—342.) 

A  purchaser  must  bear  the  loss  occasioned  by  deterioration  after  the  time 
when  he  ought  to  have  completed  his  purchase  and  taken  possession. 

In  August,  1828,  the  plaintiff  agreed  to  sell  a  property  to  the  defendant. 
The  contract  was  to  be  completed  on  the  9th  of  October  following,  and  the 
purchaser  was  to  be  entitled  to  possession  up  to  that  time,  and  if  the 
purchase  should  not  be  then  completed,  the  purchaser  war  to  pay  interest 
at  o  per  cent,  from  that  day  until  full  payment.  The  abstract  having  been 
delivered,  all  parties  seemed  to  agree  that  a  good  title  was  not  shown  ;  and 
in  November,  1828,  the  time  for  completion  was  enlarged  to  the  21st  of 
Eebruary,  1829,  when  the  purchase-money  was  to  be  paid  without  interest, 
and  the  defendant  let  into  possession,  but  if  ho  required  further  time,  he 
was  to  pay  interest  at  4  per  cent,  on  the  purchase-money,  and  if  the  plaintiff 
should  fail  to  make  a  good  title,  the  deposit  was  to  be  returned,  with 
interest  at  4  per  cent,  from  the  9th  of  October.  The  defendant  refused  to 
complete,  and  in  1829  brought  an  action  for  his  deposit,  and  the  plaintiff 
filed  his  bill  for  specific  pci-formance.  Tho  defendant  had  not  taken 
possession,  and  great  dilapidation  had  occurred.  It  was  decided  that  a 
good  title  had  been  shown  in  August,  1828.  A  decree  was  made  against  the 
defendant  with  costs ;  and  it  was  determined  that  the  defendant  should 
sustain  the  loss  by  dilapidation,  and  should  pay  interest  at  4  per  cent,  only 
on  his  purchase-money  from  the  time  of  filing  the  bill. 

This  was  a  suit  for  specific  performance,  which  now  came  on  for 
farther  directions. 

The  facts  of  the  case  are  fully  stated  in  the  judgment. 

Mr.  Pemberton  and  Mr,  Tennanty  for  the  plaintiffs,  the  vendors. 

Mr.  Bethdl  and  Mr.  Toiler,  for  the  defendants,  the  purchasers* 
Mr.  BrigffSy  for  trustees. 

The  Master  of  the  Bolls  : 

This  was  a  cause  heard  for  farther  directions  and  costs  on  the 
Master's  report. 

The  bill  was  filed  by  the  vendors  for  the  specific  performance 
of  an  agreement  to  sell  the  "Crown"  Inn  and  other  property 
at  Portsmouth. 

The  estate  was  advertised  for  and  put  up  to  sale  by  auction  on 
the  5th  of  August,  1828,  subject  to  several  conditions,  and, 
amongst  others,  to  the  following :  viz.  that  the  purchaser  should 
pay  a  deposit  of  20  per  cent,  on  the  amount  of  his  purchase-money, 
and  sign  an  agreement  for  payment  of  the  remainder  on  or  before 

(I)  As  to  a  yendor's  duty  in  respect  L.  J.  Ch.  225;  Clarke  v.  Ramuz  [1891]  2 

of  dilapidations  in  the  interval  between  Q.  B.  456,  60  L.  J.  Q.  B.  679,  C.  A. — 

contract  and  conveyanoe,  see  Phillips  O.  A.  S. 
▼.  fmrttifr  (1872)  L.  B.  8  Ch.  173,  42 

7—2 


1841. 

Feb,  9. 
Atig,  10. 


Rolls  Churt, 

Lord 

Lanodale. 

M.R. 

[332] 


[  833  ] 
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MiNCHiN     the  9th  day  of  October  then  next,  at  which  time  the  purchase  was 

,f* 

Kakge.  ^0  be  completed,  and  the  purchaser  was  to  be  entitled  to  possession 
of  the  premises  purchased  up  to  that  time.  The  vendors  were  to 
pay  all  taxes  and  outgoings ;  and  if,  from  any  cause,  the  purchase 
should  not  be  then  completed,  the  purchaser  was  to  pay  interest,  at 
the  rate  of  5  per  cent,  per  annum,  for  his  purchase-money,  from 
that  day  until  its  full  payment. 

James  Bands  and  the  defendant  Andrew  Nance  became  the 
purchasers,  at  the  price  of  6,940Z.  They  paid  the  sum  of  1,888/.  as 
a  deposit,  and  signed  an  agreement  in  writing,  for  payment  of 
5,552Z.  to  the  vendors,  on  the  9th  of  October  then  next,  in  case  a 
good  title  should  be  shown  to  the  premises  purchased. 

An  abstract  of  title  being  delivered  by  the  vendors,  and  certain 
objections  being  taken  to  the  title  as  shown  by  such  abstract,  and 
both  parties  conceiving  that  a  good  title  had  not  been  made,  they 
came  to  a  new  agreement  in  writing,  on  the  27th  day  of  November, 
1828  ;  and  by  such  agreement,  after  reciting  that  the  vendors  were 
not  prepared  to  make  out  a  proper  title  to  the  premises,  it  was 
agreed,  1st.  That  the  vendors  were  to  make  out  a  good  title,  and 
procure  all  necessary  parties  to  join  in  a  conveyance  of  the  estate, 
by  the  21st  of  February  then  next.  2ndly.  That  on  a  good  title 
being  made  out,  and  proper  conveyances  executed,  the  purchasers 
were  to  pay  the  remainder  of  their  purchase-money  on  the  said  21st 
[  *334  ]  day  of  February  next,  but  without  *any  interest  for  the  same ;  and 
•were  to  be  let  into  possession  of  the  premises.  Srdly.  But  if  the 
purchasers  should  require  further  time  for  the  payment  of  their 
purchase-money,  they  should  have  the  option  of  deferring  payment 
thereof,  for  any  period  not  exceeding  three  calendar  months ;  but 
in  that  case  they  should  pay  interest  thereon,  from  the  said  21  st 
day  of  February  at  the  rate  of  4  per  cent,  per  annum.  And  in 
case  the  purchasers  should  elect  not  to  require  further  time,  they 
were  to  be  let  into  possession  of  the  premises  on  the  said  21st  day 
of  February ;  but  the  vendors  were  to  retain  the  title  deeds  till  the 
remainder  of  the  purchase-money  should  be  paid.  4thly.  On  the 
completion  of  the  purchase  the  purchasers  were  to  be  allowed  to 
deduct  from  their  purchase-money,  interest  on  their  deposit,  from 
the  9th  day  of  October  until  the  time  of  completing  the  purchase, 
at  the  rate  of  4  per  cent,  per  annum ;  and  also  interest  on  the 
remainder  of  the  purchase-money,  at  the  same  rate  (on  account  of 
its  lying  unproductive),  from  the  said  9th  day  of  October,  up  to  the 
then  present  time.    5thly.  If  the  vendors  should  fail  to  make  a 
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good  title  to  the  premises,  and  to  procure  the  necessary  parties  to     Minchin 
join  in  the  conveyance,  by  the  time  above  appointed  for  that       nance. 
purpose,  the  deposit  money  should  be  returned,  with  interest  at  the 
rate  of  4  per  cent,  per  annum,  from  the  said  9th  day  of  October 
last,  until  the  same  should  be  repaid. 

After  this  second  agreement  had  been  entered  into,  the  title  was 
further  investigated,  and  the  discussion  continued  till  a  considerable 
time  after  the  21st  of  February,  1829.  Mr.  Bands,  one  of  the 
purchasers,  died;  and  on  the  8th  of  June,  1829,  the  solicitor  of 
Mr.  Nance  returned  the  abstract  of  title,  and  refused  to  complete 
the  contract ;  and  he  afterwards,  in  July,  1829,  commenced  an 
action  against  the  vendors,  to  compel  them  to  pay  back  the 
deposit. 

On  the  2nd  of  November,  1829,  the  present  bill  was  filed,  praying       [  335  ] 
for  a  specific  performance  of  the  contract,  and  to  restrain  the 
defendant,  Mr.  Nance,  from  further  proceeding  in  his  action  for  the 
deposit. 

The  answer  of  Nance  insisted  that  the  plaintiffs  had  not  made 
out  a  good  title ;  and  submitted,  that,  even  if  the  plaintiffs  could 
then  show  a  good  title,  the  defendant  ought  not  to  be  compelled 
to  accept  the  same,  and  complete  the  contract:  and  the  answer 
alleged  that  the  premises  had  become  dilapidated. 

The  cause  was  heard  on  the  27th  of  July,  1830 ;  and  it  was  then 
referred  to  the  Master,  to  inquire  whether  the  plaintiffs  could  make 
a  good  title  to  the  estate  ;  and  if  he  should  find  that  they  could,  he 
was  to  inquire  at  what  time  it  was  first  shown  that  the  plaintiffs 
could  make  such  good  title;  and  the  consideration  of  further 
directions  and  of  the  costs  of  the  suit  was  reserved. 

On  the  reference,  many  objections  were  taken  to  the  title  by 
Mr.  Nance.  The  Master  allowed  one  of  them,  and  thereupon 
certified  that  the  plaintiffs  could  not  make  a  good  title  to  the  estate. 
And  the  plaintiffs  having  excepted  to  the  report,  the  cause  was 
heard  on  the  exception  on  the  19th  of  July,  1831.  On  the  hearing, 
the  exception  to  the  report  was  allowed ;  it  was  referred  back  to  the 
Master  to  review  his  report;  and  the  deposit  was  ordered  to  be 
returned.  This  order  was  affirmed,  on  a  rehearing,  by  the  Lord 
Chancellor,  on  the  16th  of  January,  1832. 

The  Master  having  reviewed  his  report,  to  which  the  exception 
had  been  allowed,  made  his  reviewed  report,  dated  the  1st  of 
December,  1832;  and  thereby  reported,  that  the  plaintiffs  could 
make  a  good  title  to  the  estate,  "^and  that  such  good  title  was       C  ^336  ] 
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MiKCRiK  shown  on  the  delivery  of  the  first  abstract  of  title,  by  the  solicitor  of 
Nancr  th©  vendors  to  the  purchaser's  solicitor  (which  was  in  August,  1828). 
The  cause  came  on  to  be  heard  for  further  directions  on  the  22nd 
day  of  February,  1888;  and  it  being  then  represented  that  the 
Master's  finding,  as  to  the  time  when  a  good  title  was  first  shown, 
was  erroneous,  leave  was  given  to  file  an  exception  to  the  report, 
which  exception  was  filed  accordingly,  and  a  petition  was  presented 
by  Nance  and  Finlayson,  stating  that  the  vendors  could  not  procui-e 
good  and  sufficient  conveyances  of  the  estate  to  be  made ;  and  that 
the  buildings  on  the  estate  were  becoming  ruinous ;  and  that  the 
petitioners  were  unwilling  to  take  possession  of  the  premises,  or  to 
run  the  risk  of  commencing  any  repairs  upon  them,  until  they  were 
assured  of  obtaining  a  proper  and  valid  conveyance;  and  it  was 
prayed,  if  it  seemed  right  that  the  contract  should  be  performed^ 
that  the  plaintiffs  might  cause  a  sufficient  conveyance  to  be  made, 
within  a  limited  and  reasonable  time;  and  that  an  account  or 
valuation  might  be  taken,  of  the  dilapidations  which  had  taken 
place,  since  the  time,  when,  under  the  conditions,  the  purchasers 
ought  to  have  been  let  into  possession  thereof,  and  of  the  waste 
committed  thereon ;  and  that  the  amount  of  the  dilapidations 
might  be  deducted  from  the  purchase-money.  On  the  26th  of  June, 
1888,  the  exception  was  overruled  ;  and  it  was  thereby  determined 
that  a  good  title  was  shown  in  August,  1828;  and  the  Court 
declared  that  the  plaintiffs  were  entitled  to  a  specific  performance 
of  the  agreement  of  the  5th  of  August,  1828,  as  altered  by  the 
agreement  of  the  27th  of  November,  1828,  if  they  could  make  a 
proper  conveyance  of  the  estate ;  and  it  was  referred  to  the  Master 
to  inquire  whether  the  plaintiffs  could  procure  all  necessary  parties 
[  ♦337  ]  to  join  in  such  conveyance ;  *and  if  they  could,  he  was  to  settle  a 
proper  conveyance,  and  was  to  inquire  whether  the  premises  had 
suffered  any,  and  if  any,  what  dilapidations ;  and  to  what  extent  in 
value,  since  the  date  of  the  agreement  of  the  5th  of  August,  1828, 
with  liberty  to  state  s[~ecial  circumstances ;  but  such  inquiry  was 
to  be  without  prejudice  to  any  question,  whether  the  plaintiffs  were 
liable  to  pay  or  make  compensation  for  such  dilapidations,  or  as  to 
the  costs  of  the  inquiry. 

When  making  this  order,  with  liberty  to  state  special  circum- 
stances, Sir  John  Leach  intimated  an  opinion,  that  if  the  pur- 
t^hasers  had  a  substantial  objection  to  the  conveyance,  and  had 
reason  to  think  that  the  objection  could  not  be  removed,  they  were 
not  bound  to  take  possession. 
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The  Master  made  his  report  on  the  2nd  of  March,  1840,  and  minchin 
thereby  found  that  the  plaintiffs  could  procure  all  necessary  parties  nance. 
to  join  in  the  conveyance  of  the  premises  ;  and  he  settled  a  proper 
conveyance  accordingly.  And  he  found  that  the  premises  were  not 
in  a  good  state  of  repair  at  the  date  of  the  contract ;  that  they 
had  suffered  great  dilapidations  afterwards ;  and  that  the  said 
dilapidations  were  to  the  extent,  in  value,  since  the  date  of  the 
contract,  of  500/. 

The  report  contains  no  statement  of  any  special  circumstances 
respecting  the  conveyances  ;  and  the  report  that  the  vendors  were 
able  to  procure  all  parties  to  join  in  a  proper  conveyance  stands 
without  qualification. 

After  the  date  of  this  report,  and  on  the  30th  of  April,  1840,  the 
defendants  Nance  and  Finlayson  moved  for  leave  to  pay  into 
Court  the  sum  of  5,552/.,  the  amount  of  purchase-money  remaining 
unpaid;  audit  *was  ordered  that  they  should  pay  the  same  into  [•838] 
Court,  and  should  thereupon  be  let  into  possession  of  the  estate ; 
but  that  was  to  be  without  prejudice  to  any  question  in  the  cause. 
And  the  money,  when  paid  in,  was  to  be  invested,  and  the  interest 
to  accrue  due  thereon,  was  to  be  accumulated. 

The  cause  coming  on  for  further  directions  and  costs,  and  the 
plaintiffs  having  finally  established  that  they  showed  a  good  title  to 
the  property  in  August,  1828,  and  having  proved  that  they  were 
able  to  procure  all  proper  parties  to  convey,  now  ask  that  the 
defendants  may  pay  interest  according  to  the  contract  of  August, 
1828,  except  so  far  as  that  contract  was  varied  by  the  contract  of 
November,  1828.  They  insist  that  they  are  in  no  respect  answerable 
for  the  dilapidations  which  have  taken  place,  and  having  succeeded 
in  establishing  that  they  showed  a  good  title  before  the  bill  was 
filed,  and  in  maintaining  their  right  to  specific  performance,  they 
claim  the  costs  of  the  suit. 

Primd  facie,  the  plaintiffs  having  succeeded  in  every  point  which 
was  in  question,  are  entitled  to  the  relief  for  which  they  ask ;  but 
the  defendants  allege,  that  they  ought  not  to  be  compelled  to  pay 
any  interest,  or  more  than  the  interest,  which  accrued  between  the 
date  of  the  Master's  report,  and  the  time  when  the  purchase-money 
was  paid  into  Court.  They  claim  interest  on  the  deposit-money  and 
the  amount  of  dilapidations,  with  interest ;  and  insist,  that,  except 
as  to  such  part  of  the  costs  of  suit  as  arose  from  a  denial  of  the 
plaintiffs'  right  to  a  specific  performance,  they  are  entitled  to  the 
costs  of  suit ;  and  this  claim,  very  extraordinary,  no  doubt,  on  the 
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MiKCRiN      part  of  a  defendant,  who  has  wholly  failed  in  making  out  his  case, 

Nance.       ^s  founded  on  the  alleged  construction  of  two  contracts,  on  the 

[  *339]      allegation  that  the  *title  was  not  good  till  it  was  made  so  by  the 

decree,  and  that  the  objections  to  the  conveyance  were  not  removed, 

till  more  than  ten  years  after  the  date  of  the  contract. 

The  difficultv  in  the  case  arises  from  the  common  mistake  under 
which  both  parties  laboured,  with  respect  to  the  title.  In  the  result 
of  the  long  and  expensive  investigation  which  has  taken  place,  it 
has  appeared  and  is  now  established,  that  a  good  title  was  shown  in 
the  month  of  August,  1828 ;  and,  although  there  was  some 
considerable  difiScuIty  in  procuring  all  proper  parties  to  join  in  the 
conveyance,  yet  there  is  nothing  in  the  case  from  which  I  can  infer 
that  if  the  title  which  afterwards  appeared  to  be  good,  had  been 
accepted,  a  good  conveyance  might  not  have  been  procured,  even 
within  the  time  first  limited  for  the  performance  of  the  contract. 
Both  parties,  however,  at  that  time,  concurred  in  the  opinion  that 
a  good  title  was  not  then  shown,  and  consequently  the  second 
contract  was  entered  into.  By  this,  the  time  for  performing  the 
contract  was  enlarged  till  the  21st  of  February,  1829 ;  but  at  that 
time,  and  for  some  time  afterwards,  both  parties,  in  common  error, 
continued  to  think  that  a  good  title  was  not  shown;  and  the 
negotiation  for  making  the  title  good  continued,  till  at  length,  on 
the  4th  of  May,  1829,  the  purchasers  signified  their  intention  of 
putting  an  end  to  the  business,  and  desired  to  have  the  deposit 
returned  with  interest ;  and  the  vendors  desiring  an  answer  to  some 
questions  before  making  any  arrangement  for  repayment  of  the 
deposit,  and  being  told  in  reply  that  the  purchasers  enturely 
declined  the  purchase,  and  being  afterwards  again  urged  for 
payment  of  the  deposit  money,  with  interest,  then,  for  the  first 
time,  and  on  the  18th  of  May,  1829,  expressed  doubts  whether  the 
objections  taken  to  the  title  were  tenable,  and  stated  their 
[  •310  ]  determination  to  *take  the  opinion  of  counsel  before  giving  a 
decisive  answer  as  to  the  return  of  the  deposit.  Mr.  Bands,  one  of 
the  purchasers,  having  died,  it  seems  to  have  been  hoped  that  the 
objections  to  the  title  might  have  been  waived ;  but  the  deposit 
being  still  pressed  for,  and  an  action  being  threatened  for  the 
recovery  of  it,  the  opinion  of  Mr.  Humphreys,  a  conveyancer,  was 
taken  on  the  6th  of  June,  1829 ;  and  the  vendors,  being  then 
advised  that  they  had  already  shown  a  good  title,  communicated 
to  the  purchasers  their  intention  of  filing  a  bill  for  a  specific 
performance  of   the   agreement,   and   to  stay  proceedings  in  the 
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action.   The  answer  of  the  14th  of  July,  1829,  to  this  communication     Mimchik 

am 

was,  that  the  solicitor  of  the  purchasers  had  no  objection  to  accept      nance. 
service  of    subpcena,   and    so  the  invitation   was  given    for    the 
litigation  which  has  since  taken  place. 

A  good  title  was  shown  in  August,  1828.  If  the  title  had  been 
admitted,  there  is  not,  I  think,  any  thing  to  show  that  a  good 
conveyance  might  not  have  been  procured  on  or  before  the 
21st  of  February,  1829,  the  time  fixed  by  the  second  contract.  And 
if  the  vendors  had  insisted  on  the  title,  as  shown  by  the  abstract, 
there  seems  to  be  no  reason  why  the  purchasers  should  not  have 
been  held  responsible  for  not  taking  possession  at  the  time  when, 
under  such  circumstances,  they  ought  to  have  done. 

But  the  vendors,  instead  of  insisting  on  the  title  as  shown  by  the 
abstract,  acquiesced  in  the  objections ;  and  it  was  not  till  May  or 
June,  1829,  that  it  occurred  to  them,  that  the  objections  might  not 
be  tenable.  In  this  state  of  things,  it  does  not  appear  to  me  that  it 
was  the  duty  of  the  purchasers  to  take  possession  at  that  time.  It 
has  since  appeared  that  they  might  have  taken  possession  with 
safety,  and  that  it  was  against  their  own  interest  that  they  did  not ; 
but,  looking  at  their  situation  *at  the  time  (the  vendors  then  [*'S^i] 
admitting  that  the  title  was  not  satisfactorily  made  out),  I  do  not 
think  that  the  purchasers  were  bound  to  take  possession  on  the 
21st  of  February,  1829,  or  even  after  the  opinion  of  Mr.  Humphreys 
was  communicated  to  them ;  but  I  conceive  that  the  rights  of  the 
parties,  as  declared  by  the  decrees,  must  be  considered  to  have 
relation  to  the  time  when  the  bill  was  filed,  and  I  think  that,  under 
the  very  peculiar  circumstances  of  this  case,  I  must  consider  it  to 
have  been  the  duty  of  the  purchasers  to  take  possession  on  the 
2nd  of  November,  1829,  the  day  on  which  the  bill  was  filed. 

Thinking  that  it  must  be  deemed  to  have  been  their  duty  to  take 
possession  on  that  day,  and  that  they  are  not  answerable  to  the 
vendors  for  not  taking  possession  earlier,  yet,  as  they  might  safely 
have  taken  possession  before,  and  might,  and  in  one  sense,  ought 
to  have  known,  from  the  abstract,  that  the  title  was  shown  to  be 
good,  I  think  that  the  vendors  are  not  to  be  deemed  answerable  to 
them  for.  withholding  the  possession,  or  for  the  consequences  of  their 
not  taking  possession  ;  and  on  the  whole,  I  am  of  opinion  that  the 
vendors  are  not  answerable  for  the  dilapidations  which  the  property 
suffered. 

By  the  first  contract  the  purchase  was  to  be  completed  on  the 
9th  of  October,  1828,  and  if  from  any  cause  it  could  not  then  be 
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HiNCHiN     completed,  the  parchaser  was  to  pay  interest  at  5  per  cent,  per 

NANCE.       annum  from  that  day  until  full  payment. 

Under  the  common  error  as  to  the  title,  the  second  agreement  was 
entered  into.    The  time  was  enlarged  till  the  21st  of  February,  1829, 
and  on  a  good  title  being  made,  the  remainder  of  the  purchase- 
money  was  to  be  then  paid,  without  any  interest  for  the  same. 
[  342  ]  On  the  supposition  that  a  good  title  might  be  shown  and  posses- 

sion given  on  the  21st  of  February,  and  that  the  purchasers  might 
require  further  time  for  the  payment  of  their  purchase-money,  they 
were  to  have  the  option  of  deferring  payment  for  three  months  from 
the  21st  of  February,  paying  interest  at  4  per  cent.  And  on  the 
completion  of  the  contract,  the  purchasers  were  to  deduct  from  their 
purchase-money,  interest  at  4  per  cent,  on  the  deposit  (of  1,888/.), 
from  the  9th  of  October  to  the  time  of  completing  the  contract,  and 
interest  on  the  remainder  of  the  purchase-money,  from  the  9th  of 
October  to  the  27th  of  November,  1828. 

I  think  that  the  effect  of  this  second  contract,  was  to  supersede 
that  part  of  the  first  contract,  which  provided  for  the  payment  of 
interest  on  the  residue  of  the  purchase-money,  at  the  rate  of  5  per 
cent. ;  but  it  appears  to  me,  that  the  vendors  are  entitled  to  interest 
on  the  unpaid  purchase-money,  at  4  per  cent.,  from  the  time  when, 
under  the  circumstances,  it  appears  to  me  the  contract  ought  to 
have  been  completed,  i.e,  the  filing  of  the  bill ;  and  that,  under  the 
second  agreement,  the  purchasers  are  entitled  to  interest,  at  the 
same  rate,  on  the  unpaid  part  of  the  purchase-money,  from  the  9th 
of  October  to  the  27th  of  November,  1828,  and  on  the  deposit  money, 
from  the  9th  of  October,  1828,  to  the  2nd  of  November,  1829. 

From  the  commencement  of  the  suit  the  purchasers  have  failed 
in  every  point ;  and  I  am  of  opinion  that  they  must  pay  the  costs  of 
the  suit. 


1840.  WITHY  V.  MANGLES. 

^g^^  (4  Beav.  358—369.) 

July  2%.  [Affirmed  on  appeal  to  the  House  of  Lords,  as  reported  in 

Rolls  Court.   10  CI.  &  Fin.  908,  to  be  contained  in  a  later  volume  of  the  Revised 

Lord        Eeports.l 
Langdale, 

M.n. 

[  358  ] 
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The  Kev.  JOHN  HALE  v.  GEORGE  HALE. 

(4  Beav.  369—378.) 

A  receiver  of  a  partnership  grauted  iu  a  ca^e  where  uo  misconduct  iu  man- 
agement  was  alleged,  on  the  ground  that  the  defendant  insisted  on  a  legal 
objection  as  destroying  all  right  of  his  partner  to  a  shai*e  in  the  partnership. 

Receiver  of  a  brewery  granted  on  the  application  of  a  spiritual  person 
who  was  a  doimant  paHner  therein. 

This  was  a  motion,  on  behalf  of  a  dormant  partner,  for  a  receiver 
of  partnership  property,  against  the  partner  in  possession. 

The  testator  Joseph  Hale,  who,  in  his  lifetime,  carried  on  the 
trade  of  a  brewer,  in  partnership  with  the  defendant  George  Hale 
and  two  other  persons,  was  entitled  to  one-fourth  of  the  stock 
and  profits. 

In  1810  he  made  his  will,  whereby  he  gave  his  estate  and  effects 
to  the  defendant  and  Pewtress,  in  trust  to  pay  an  annuity  to  his  wife 
for  life,  and  subject  thereto  in  trust,  to  pay  the  dividends  and 
proceeds  to  the  plaintiff  his  son  ;  and  after  the  widow's  decease 
upon  trust,  to  transfer  and  pay  to  the  plaintiff  the  whole  of  the 
residuary  estate.  The  testator  appointed  his  wife,  Pewtress,  and 
the  defendant  executors. 

The  testator  died  in  1812,  and  his  will  was  proved  by  his  wife, 
James  Pewtress,  and  the  defendant  George  Hale. 

After  the  death  of  the  testator,  it  seemed  to  have  been  proposed 
that  the  plaintiff  should  succeed  directly  and  avowedly  to  his  father's 
interest  in  the  partnership ;  *and  the  parties  appeared  to  have  been 
about  to  enter  into  a  proper  agreement  for  that  purpose,  when  it 
was  suggested  that  it  was  not  competent  for  the  plaintiff,  being  a 
spiritual  person,  by  law,  to  enter  into  partnership  in  a  trading 
concern.  The  consequence  was,  that  expedients  were  resorted  to  to 
vest  the  legal  interest  in  another  person  for  his  benefit,  and  the 
executors  of  the  testator  agreed,  in  respect  of  the  testator's  interest, 
to  continue  partners  in  the  concern,  in  relation  to  the  residuary 
estate  which  belonged  to  the  plaintiff.  The  business  continued  to 
be  carried  on  by  them  in  conjunction  with  the  other  partners. 

In  1815  new  articles  of  partnership  were  entered  into  between  the 
other  partners  and  the  defendant  and  Pewtress,  who  represented  the 
interest  of  the  testator's  estate. 

The  partnership  was  continued  until  1820,  when  the  two  other 
partners  retired.  Pewtress  died  in  1827,  and  the  widow  died  in 
1882.  The  partnership  continued,  the  whole  interest  in  the  partner- 
ship) property  having   become  vested   in   the   defendant  and   the 


1841. 
Jvl^  7,  8,  21. 

Rolig  C&urt, 

Lord 

Lanudalf., 

M.R. 

[  369] 
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Hale       plaintiff.     The  plaintiff  continued  to  be  treated  as  a  partner  in  the 

Hale.        concern  ;  accounts  were  from  time  to  time  rendered  to  him,  which 

he  examined  and  signed,  down  to  July,  1840 ;  and  he  received  from 

the  defendant  his  share  of  the  profits  as  they,  from  time  to  time,  arose. 

The  plaintiff  became  desirous  of  putting  an  end  to  the  partnership 
and  of  winding  up  the  affairs ;  but  in  consequence  of  disagreements 
between  the  parties,  this  bill  was  filed  for  effecting  that  purpose.  It 
prayed  for  an  account  of  the  partnership  assets,  for  a  declaration  that 
the  plaintiff  was  entitled  to  one-half  of  the  profits,  that  the  concern 
might  be  sold,  and  for  a  receiver  and  manager  in  the  meantime. 
[  371  ]  The  defendant  insisted  that  the  testator's  share  had  ceased  to 

form  part  of  his  assets,  and  had  become  the  absolute  property  of 
the  plaintiff,  and  that  by  virtue  of  the  statutes  of  the  21  Hen.  YIU. 
c.  18,  ss.  5,  82,  the  57  Geo.  III.  c.  99,  s.  3,  and  the  1  «&  2  Vict, 
c.  106,  ss.  29,  81,  the  plaintiff  was  not  entitled  to  the  relief  prayed 
by  the  bill;  or,  if  that  defence  were  untenable,  he  then  insisted, 
that  the  accounts  which  had  been  signed  by  the  plaintiff  were 
settled  accounts,  and  that  he  was  thereby  barred  from  any  claim  to 
have  them  opened  and  examined ;  but  he  stated  he  was  willing  to 
come  to  a  fair  account  with  the  plaintiff  if  the  suit  was  withdrawn. 

It  should  be  observed  that  by  the  first-mentioned  statute 
(21  Hen.  YIII.  c.  18,  s.  5)  it  is  enacted  that  no  spiritual  person  shall, 
by  himself  nor  by  any  other  for  him,  buy  to  sell  again  for  profit 
any  cattle,  &c.,  or  merchandise,  upon  pain  to  forfeit  treble  the 
value ;  and  it  is  enacted  that  every  such  contract  shall  be  utterly 
void.  By  the  thirty-second  section  it  is  provided  that  no  spiritual 
person  shall  keep  a  tanhouse  or  beerhouse,  upon  certain  penalties. 

The  57  Geo.  III.  c.  99  (passed  in  July,  1817)  repealed  so  much 
of  the  former  Act  as  related  to  **  buying  and  selling,"  and  by  the 
third  section  enacted  that  no  spiritual  person  should,  by  himself  or 
by  any  other  for  him,  engage  in  or  carry  on  any  trade  or  dealing 
for  profit  under  certain  penalties ;  and  it  enacted  that  every 
contract  made  by  him  in  any  such  trade  should  '*  be  utterly  void 
and  of  none  effect." 

By  the  third-mentioned  Act,  1  &  2  Vict.  c.  106  (passed  in  August, 
1888),  the  21  Hen.  VIII.  c.  18  was  wholly  repealed;  and  by  the 
[  ♦372  ]  twenty-ninth  section  it  *is  enacted,  that  no  spiritual  person  shall, 
by  himself  or  by  any  other  for  his  use,  engage  in  or  carry  on  any 
trade  or  dealing  for  gain  or  profit,  unless  the  partners  shall  exceed 
six,  ''  or  in  any  case  in  which  any  trade  or  dealing,  or  any  share  in 
any  trade  or  dealmg,  shall  have  devolved  or  shall  devolve  upon  any 
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spiritual  person,  or  upon  any  other  person  for  him  or  to  his  use,  hfale 
under  or  by  virtue  of  any  devise,  bequest,  inheritance,  intestacy,  halk. 
settlement,  marriage,  bankruptcy,  or  insolvency ;  but  in  none  of 
the  foregoing  excepted  cases  shall  it  be  lawful  for  such  spiritual 
person  to  act  as  a  director  or  managing  partner,  or  to  carry  on 
such  trade  or  dealing  as  aforesaid  in  person."  The  thirty-first 
section  enacts  that  spiritual  persons  illegally  trading  may  be 
suspended,  and  for  the  third  offence  deprived,  and  contains  the 
following  proviso:  "Provided  always  that  no  contract  shall  be 
deemed  to  be  void  by  reason  only  of  the  same  having  been  entered 
into  by  a  spiritual  person  trading  or  dealing,  either  solely  or  jointly 
with  any  other  person  or  persons,  contrary  to  the  provisions  of  this 
Act ;  but  every  such  contract  may  be  enforced  by  or  against  such 
spiritual  person,  either  solely  or  jointly  with  any  other  person  or 
persons,  as  the  case  may  be,  in  the  same  way  as  if  no  spiritual 
person  had  been  party  to  such  contract." 

A  motion  was  now  made  on  behalf  of  the  plaintiff  for  a  receiver. 

Mr.  Pemberton  and  Mr.  Romilly,  in  support  of  the  motion : 

The  defendant  alleges  that,  because  the  plaintiff  is  a  clergyman, 
he  has  a  right  to  exclude  him  from  the  partnership  property ;  but 
whatever  may  be  the  construction  of  the  statutes,  it  is  not  com- 
petent for  the  defendant  to  do  so  after  acquiescing  for  years,  and 
making  himself  a  trustee  for  the  plaintiff.  The  defendant,  "^as  [  *378  ] 
executor,  is  liable  to  account  on  some  footing  or  other. 

In  the  case  of  Hall  v.  Franklin  (i)  one  point  was  not  brought 
under  the  consideration  of  the  Court,  namely,  that  where  a  person 
is  a  sleeping  partner,  not  interfering  with  the  trade,  and  neither 
buying  nor  selling,  he  does  not  come  within  penal  statutes  of  this 
description.  This  was  decided  in  Raynard  v.  Chace  (2),  which  was 
a  case  for  penalties  under  the  5  Eliz.  c.  4,  s.  31,  forbidding 
persons  exercising  trades,  unless  they  have  been  apprenticed ; 
and  the  business  being  wholly  conducted  by  a  qualified  partner, 
it  was  there  held  by  Lord  Mansfield  and  the  other  Judges, 
that  a  dormant  partner  was  not  liable  to  the  penalties.  Lord 
Ellekborouoh  was  of  the  same  opinion  in  Keen  v.  Dormay  (3). 

The  ground  for  this  application  is  this,  that  the  defendant 
excludes  the  plaintiff,  and  absolutely  denies  the  title  of  his  partner. 

They  also  referred  to  Annstrong  v.  Lewis  (4). 

(1)  3  M.  &  W.  259.  (3]  15  East,  161. 

(2)  1  ButT.  2.  (4)  39  B.  B.  776  (2  Cr.  &  M.  274). 
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Halk  Mr.  Kindersley,  Mr.  Bethell,  and  Mr.  Goodeve,  contra : 

f». 

Hale.  No  right  of  suit  can  arise  out  of  a  contract  to  act  in  contravention 

of  an  Act  of  Parliament :  Ewing  v.  Osbaldiston  (i) ;  "  for  no  relief 
can  be  given  in  a  court  of  justice  to  those,  who  show  that  they 
have  thought  proper  to  disappoint  the  policy  of  the  law,  and  to  do 
that  which  the  policy  of  the  law  requires  should  not  be  done : " 
[  •374  ]  Jlarmer  v.  Wesimacott  (2).  Here,  the  plaintiff  deliberately  *entered 
into  the  partnership  with  full  knowledge  of  its  legal  invalidity. 

The  cases  on  the  statute  of  Elizabeth  do  not  apply,  the  object 
of  that  statute  being  to  insure  trades  being  carried  on  by  competent 
and  experienced  persons,  as  was  the  case  in  Raynard  v.  Chace ;  but 
here  the  object  is  to  prevent  the  minds  of  clergymen  from  being 
turned  from  their  spiritual  duties  by  becoming  interested  in  the 
success  of  a  trade. 

No  misconduct  is  imputed  to  the  defendant,  and  there  is  no 
exclusion,  so  that  the  grounds  for  a  receiver  are  wanting. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls: 

The  defence  which  is  made  by  the  defendant  in  this  cause  is 
certainly  very  extraordinary.  For  thirty  years  the  defendant  has 
admitted  the  interest  of  the  plaintiff  in  this  partnership,  and  has 
accounted  to  him,  from  time  to  time,  for  his  share  of  the  profits. 
Few  things,  then,  could  surprise  one  more,  than  to  find  at  the  end 
of  such  a  period,  when  legal  relief  is  demanded  on  behalf  of  the 
plaintiff,  the  defendant  saying  to  the  plaintiff,  ''  You  are  a  spiritual 
person,  and  by  law  are  entitled  to  no  relief  whatever;  I  admit 
I  have  had  the  management  of  that  which  I  have  considered  to  be 
your  property  for  thirty  years.  I  have  admitted  you  to  a  share 
of  the  profits  which  from  time  to  time  have  arisen  from  the 
concern;  but  now  I  say  that  you  are  entitled  to  nothing  by  law 
in  respect  of  this  property ;  however,  when  your  legal  title  is 
defeated,  I  am  willing  to  come  to  a  fair  account ;  in  other  words,  I 
will  account  to  you  in  such  manner  as  I  think  just  and  right  when 
[  ♦375  ]  I  have  established  that  you  *have  no  lawful  right  whatever," 
Certainly  a  defence  more  singular  and  more  likely  to  occasion 
regret  to  the  party  making  such  a  defence  when  he  comes  seriously 
to  consider  it,  one  has  seldom  seen. 
Let  us  consider  the  matter  for  a  moment  without  reference  to 

(1)  45  K.  R.  9  (2  My.  &  Cr.  53).  (2)  38  R.  R.  1 17  (6  Sim.  2»0). 
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the  statute.     Whether  this  gentleman  is  a  partner  or  not,  would,        Uale 
in  one  sense,  be  entirely  immaterial.     That  which  was  partnership       hale. 
property  at  the  death  of  the  testator,  was  continued  and  employed 
in  the  trade,  and  made  profitable  to  those  who  were  engaged  in 
and  had  the  benefit  of  it.     It  is  said  there  was  no  provision  to 
allow  the  executor  of  a  deceased   person,   or  the  legatee  of  a 
deceased  partner,  to  enter  into  the  partnership.     This  is  very  true, 
but  what  is  an  executor  or  the  legatee  entitled  to  ?    Has  he  a  right 
merely  to  the  pecuniary  value  at  the  death  of  the  testator,  or  has 
he  a  right  to  the  profits  which  have  been  made  by  the  continuing 
partners,  by  the  use  of  that  property  which  belonged  to  him  by 
virtue  of  the  bequest  ?    Is  there  any  thing  more  clear  in  the  law  as 
administered  in  this  Court,  than  that  he  is  entitled  to  the  latter  ? 
The  executor  of  a  deceased  partner,  or  the  legatee  of  his  interest,  is 
not  obliged  to  submit  to  the  statement  of  the  account  which  is 
made  by  the  continuing  partners ;  clearly  not  in  the  absence  of  all 
contract  to  that  effect,  which  is  admitted  to  be  the  case  here.     He 
has  a  right  to  say,  **  I  must  have  the  actual  value  of  my  share 
of  the  partnership  assets  determined,  and  although  it  may  be  very 
inconvenient  for  you  to  ascertain  the  value  in  the  mode  prescribed 
by  the   law,  yet,  if  we  cannot  otherwise  agree,  I  must  have  it 
ascertained  by  the  only  mode  by  which   it  can  be  ascertained 
accurately,  namely,  by  a  sale  for  what  it  will  fetch  in  the  market." 
I   apprehend  that  there  can  be  no  doubt  that  the  executor  and 
legatee  have  a  right  to  have  the  partnership  property  realised,  and 
the  real  value  of  *their  share  determined,  by  ascertaining  the  value       [  *37ri  ] 
of  the  surplus  after  satisfying  all  demands  upon  the  partnership 
assets.    That  being  the  case,  the  plaintiff,  whether  a  partner  or 
not,  had  a  right  to  have  the  amount  of  his  share  ascertained  by 
realising  the.  whole  of  the  property.    If  he  were  a  partner,  that 
result  cannot  in  the  least  degree  be  doubted,   for  there  was  a 
partnership  continuing  for  an  indefinite  time,  which  not  having 
been   determined,   continued  on  the  terms  on   which   it   before 
existed.    Therefore  whether  he  was  a  partner,  or  a  legatee  per- 
mitting his  property  to  remain  engaged  in  the  partnership  trade, 
he  would  liave  a  right,  at  any  moment,  to  put  an  end  to  the 
partnership,  by  merely  communicating  his  will  to  the  other  party ; 
and  then,  of  course,  he  would  have  a  right  to  have  his  share  of  the 
property  ascertained. 

I  observed  in  the  course  of  the  argument,  and  I  see  it  warranted 
in  some  parts  of  the  answer,  that  the  defendant  sets  up  this  sort 
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Hale  of  claim :  he  says,  let  the  amount  of  the  testator's  share  at  his 
Ha^le.  death  be  ascertained,  that  is  what  I  owe  you,  and  that  I  am  willing 
to  pay  you ;  and  it  has  been  maintained  throughout,  that  he  is 
only  entitled  to  have  the  value  made  out  in  some  way,  but  not  in 
the  only  way  in  which  the  true  value  can  be  ascertained.  It 
appears  to  me  that  the  argument  in  that  respect  is  without  founda- 
tion, for  whether  this  be  considered  to  be  a  portion  of  the 
residuary  estate  of  the  testator,  or  whether  it  be  considered  to  be 
a  share  which  the  plaintiff  is  entitled  to  as  a  partner,  he  has  either 
a  right  to  have  the  affairs  of  the  partnership  wound  up,  or  to  have 
the  property  which  is  in  it  ascertained  in  the  only  manner  in  which 
it  can  be  ascertained. 

It  is  then  said,  that  it  must  be  considered  as  a  partnership,  and 
therefore  the  statute  applies. 
[  377  J  That  is  a  matter  of  so  very  great  importance  to  everybody,  that  I 

had  better  read  the  statute  over  very  carefully  before  I  express  my 
opinion  upon  it.  If  I  should  be  of  opinion  that  the  statute  does  not 
preclude  the  plaintiff  from  relief,  then  the  question  is  what  is  to  be 
done  in  the  meanwhile. 

I  think  it  a  most  unfortunate  thing  that  the  defendant  should 
have  instructed  those  who  act  for  him  to  set  up  this  defence,  because 
it  amounts  to  a  claim  of  the  whole  property  to  himself.  I  cannot 
admit  the  ingenious  construction  which  is  attempted  to  be  put  upon 
this  answer.  It  is  a  denial  of  the  right  of  the  plaintiff  to  relief  of 
any  kind,  and  the  result  of  supporting  the  defence  would  be,  that 
for  any  thing  that  the  law  can  do,  the  property  belongs  entirely  to 
the  defendant  who  claims  it. 

Then  is  a  partner,  being  a  legal  personal  representative,  having 
property  of  his  own  intermixed  with  the  property  of  the  plaintiff,  to 
be  allowed  to  say,  ''  I  claim  this  as  my  own,  to  do  with  as  I  please, 
and  although  you  have  a  pnmd  facie  case  in  this  Court,  you  shall 
not  interfere  with  my  management  of  it  at  all?  '* 

I  shall  read  the  statute,  and  consider  of  the  sort  of  order  which 
ought  to  be  made.  If  I  think  the  statute  does  not  preclude  the 
plaintiff  from  relief,  then  I  shall  ask  for  a  copy  of  the  notice  of 
motion.  I  cannot  but  think  it  would  be  very  expedient  if  the  parties 
would  come  to  some  better  arrangement  than  by  meaYis  of  this 
Court.  It  has  been  said  (and  I  have  said  it  myself)  that  I  am  very 
reluctant  to  interfere  in  a  case  where  there  is  no  insolvency  or 
difficulty  of  that  sort.  The  defendant  does  not  devote  a  very  large 
portion  of  his  time  to  the  business,  but  that  may  not  be  necessary : 
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noihing,  however,  *iB  made  out  against  him  as  to  his  management       Ralb 
of  the  property,  and,  therefore,  there  is  not  the  least  reason,  upon       hale. 
the  ground  of  any  misconduct,  to  deprive  him  of  the  possession.       [  *378  ] 
The  reason  to  deprive  him  of  the  possession  of  the  property  (if  it  he 
a  sufficient  reason)  is,  that  he  claims  the  whole  property  for  himself 
by  the  means  which  he  has  set  out  in  his  answer. 

The  Master  of  the  Bolls  said  that  he  had  considered  the  case,      jniy  21. 
and  was  of  opinion  that  the  plaintiff  was  entitled  to  a  receiver  and 
manager. 

The  defendant  appealed,  but  the  cause  coming  on  before  the  Lord 
Chancellor  on  the  21st  of  December,  1841,  the  matter  was  referred 
to  arbitration. 


BONSER  V.  COX  (1).  i84i. 

(4  Beav.  379-^385 ;  S.  0. 10  L.  J.  Ch.  395 ;  further  proceedings.  6  Beav.  1 10—118  ;    ^'^^^^''  ^'^'^' 

affirmed  on  appeal,  13  L.  J.  Ch.  260 ;  8  Jur.  387.)  ^^^2. 

D^c.  9,  10, 12. 
A.  agreed  to  become  a  surety  for  B.  in  a  jomt  and  several  bond  to  C,  and  .g^^ 

B.  was  to  give  a  counter  bond  of  indemnity  to  A.    The  bond  to  C.  was      March  l^ 

executed  by  A.  only ;  but  B.  executed  the  coimter  bond  to  A. :  Held,  that  

A.,  the  surety,  was  released.  liolU  (hurt. 

A.  gave  to  C.  a  promissory  note,  as  surety  for  B.,  upon  an  agreement  Lord 

that  C.  should  advance  the  amount  to  B.  by  draft,  at  three  months'  date.  La  nod  ale, 

C.  made  the  advance  immediately  to  B.,  and  not  by  draft  at  three  months :  ^'^* 
Held,  that  the  siuety  was  released.  On  Appeal. 

AU  persons  interested  in  the  Master's  repoit  are  entitled  to  be  heard  in  1944. 

support  of  it,  but  none  but  the  excepting  party  can  be  heaiti  against  it.  Peh.  20,  28. 

March  9. 

This  cause  came  on  upon  exceptions  to  the  Master's  report,  and         — 
related  to  claims  on  the  estate  of  Mr.  John  Cox  deceased,  for  the  lyndhurst 
administration  of  whose  estate  this  suit  had  been  instituted.  ^^- 

It  appeared  that  Richard  Cox  (the  brother  of  the  testator  John        ^ '     -' 
Cox)  carried  on  the  business  of  a  banker  at  Oxford,  in  partnership 
with  Messrs.  Morrell,  under  the  firm  of  Cox  and  Morrell;  and  he 
was  also  engaged  in  a  colliery  business  in  the  Forest  of  Dean,  in 
partnership  with  D.  Davies,  under  the  firm  of  Cox  and  Davies. 

Messrs.  Cox  and  Morrell  had  made  considerable  advances  to 
Messrs.  Cox  and  Davies,  and  Bichard  Cox  having  applied  to  his 
partners  for  a  further  advance,  it  was  agreed  that  they  should 
advance  a  further  sum  upon  his  brother  John  Cox  becoming  security 
for   the  repayment  of  3,000/.     John   Cox  agreed,  as  surety  for 

(1)  Jhcketi  V.  Addymau  (1882)  9  Q.  B.  Div.  783,  51  L.  J.  Q.  B.  507. 
B.B. — VOL.  LV.  8 
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BoNSEB      Bichard  Cox,  to  execate  a  joint  and  several  bond  to  James  and  John 
(jox.         Morrell  for  the  sum  of  8,000i.,  upon  having  a  counter  bond  for  the  like 
sum  from  Messrs.  Cox  and  Davies,  to  indemnify  him. 

A  joint  and  several  bond,  intended  to  be  executed  by  Bichard  Cox 
and  John  Cox,  was  prepared,  and  was  carried  by  a  clerk  to  John 
Cox  for  his  execution,  and  who  accordingly  executed  it.  The  same 
clerk  afterwards  went  to  the  house  of  fiichard  Cox,  to  obtain  his 
execution,  but  he,  being  from  home,  did  not  then  execute  it,  and  the 
bond  having  been  mislaid,  was  never,  in  fact,  executed  by  Bichard 
Cox. 
[  880  ]  The  counter  bond  was,  however,  given  by  Bichard  Cox  and  Da  vies 

to  John  Cox,  and  the  further  advances  were  made  by  the  bankers  to 
Messrs.  Cox  and  Davies.  Some  time  after  Bichard  Cox  ceased  to  be 
a  partner  in  the  bank. 

In  this  suit  Messrs.  Morrell  claimed  before  the  Master  the  sum  of 
8,000/.  and  interest,  as  due  upon  the  bond,  from  the  estate  of  John 
Cox.  The  claim  was  resisted,  on  the  ground  that  John  Cox  was  a 
mere  surety,  and  that  the  bankers,  having  neglected  to  obtain  a  bond 
from  the  principal  debtor,  had  released  the  surety. 

The  claim  was  disallowed  by  the  Master,  and  Messrs.  Morrell 
'    took  exceptions  to  the  Master's  report,  which  now  came   on   for 
argument. 

Mr,  Bethell  and  Mr.  Anderdoti,  in  support  of  the  exceptions  : 

The  ground  on  which  the  Master  decided  is  this;  he  was  of 
opinion  that  the  bond  was  valid,  but  he  decided,  that,  not  being 
executed  by  Bichard  Cox,  the  surety  was  placed  in  a  condition  less 
favourable  than  he  ought  to  have  been ;  on  that  ground  alone  he 
disallowed  the  claim  of  Messrs.  Morrell.  This  might  have  been  so  if 
there  had  been  no  counter  bond  given,  but  here  the  rights  and 
interests  of  the  surety  were  preserved  and  protected  by  the  counter 
bond  given  by  Bichard  Cox  and  Davies.  Though  not  executed  by 
Bichard  Cox,  the  instrument,  being  joint  and  several,  is  valid  as 
against  the  estate  of  John  Cox,  who  executed  it. 

[ElUot    V.  Daiis  (i),  Hawkshaw  v.  Parkins  (2),   Prendergast  v. 
Devey  (3),  HtUme  v.  Coles  (4),  and  other  cases  were  cited.] 
[  381  ]  If  John  Cox  had  paid  the  amount  of  the  bond,  be  could  not  have 

enforced  it  against  Bichard  Cox:  Copis  v.  Middleton  (5). 

(1)  5  E.  E.  616  (2  Bos.  &  P.  338),      (4)  29  E.  E.  52  (2  Sim.  12). 

(2)  19  E,  E.  125  (2  Swanst.  593).      (5)  17  E.  E.  226  (T.  &  E.  224). 

(3)  22  E.  E,  254  (6  Madd.  124). 


VOL.  LV. 


1841.     CH.     4  BEAV.  881—382. 


115 


Mr.  G.  Richards  and  Mr.  Dixon,  for  the  executors  : 

John  Cox,  being  a  mere  Burety,  became  released,  in  consequence 
of  the  creditor  not  having  obtained  the  signature  of  Bichard  Cox  to 
the  bond  :  for  the  former  only  agreed  to  execute  a  bond,  in  which 
Bichard  Cox,  the  principal,  was  to  join.  The  remedies  of  Messrs. 
Morrell  against  Bichard  Cox  were  not  therefore  such  as  were  con- 
tracted for  by  the  surety,  who  is  consequently  released.  Such  it 
is  admitted  would  be  the  case  if  no  counter  bond  had  been  given, 
but.  that  cannot  have  the  effect  of  affixing  Bichard  Cox's  signature 
to  the  bond  to  the  bankers,  which  was  contracted  for  by  the 
surety. 

If  John  Cox  had  paid  the  bond,  he  would,  according  to  the 
practice  stated  in  Coins  v.  Middletan,  have  got  it  assigned  to  a  friend 
and  have  kept  it  on  foot.  [Calvert  v.  The  Lotidon  Dock  Company  (i), 
Boivmaker  v.  3/oore(2),  Samnell  v.  HowaHh{s),  and  other  cases 
were  cited.] 


BONSER 
V, 

Cox. 


Mr.  Pemherton  and  Mr.  Keene,  for  the  plaintiff,  were  proceed- 
ing to  argue  against  the  exceptions,  when 

Mr.  Bethell  objected  that  they  could  not  be  heard  on  this 
occasion.  He  argued  that,  as  in  the  Master's  office  the  contest  was 
between  the  exceptant  and  the  executors  alone,  another  creditor  had 
now  no  right  to  be  heard. 

The  Master  of  the  Bolls: 

The  rule  is  that  all  persons  interested  in  the  Master's  report  are 
entitled  to  be  heard  in  support  of  it ;  but  nobody  but  the  party  who 
has  excepted  can  be  heard  in  support  of  the  exceptions. 

Mr.  Pemherton  and  Mr.  Keene  then  proceeded : 

The  surety  can  only  be  charged  upon  the  contract  which  he  has 
agreed  to  enter  into,  and  is  released  if  it  be  varied.  A  surety 
agreeing  to  enter  into  a  bond  which  is  joint  and  several,  cannot 
be  made  liable  on  one  which  is  several  only :  Whltcher  v. 
IIalli4)y  Parsons  v.  Cole  {6),  Mayhew  v.  Crickett{6)f  Boultbee  v. 
St  abbs  (7). 


[382] 


(1)  44  B.  R.  300  (2  Keen,  638). 

(2)  21  R.  B.  750  (7  Price,  223). 

(3)  17  R.  R.  81  (3  Mer.  272). 

(4)  29  R.  R.  244  (5  B.  &  C.  269). 


(o)  2  Vem.  608. 

(6)  19  R.  R.  57  (2  Swanst.  185). 

(7)  11  R.  R.  141(18  Ves.  20). 
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r. 

Cox, 
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Mr.  Bethell,  in  reply,  insisted  that  the  surety  had  not  been 
damnified. 

The  Masteb  of  the  Bolls  [delivered  immediate  judgment  on  the 
4th  exception,  saying] : 

I  think  that  it  cannot,  upon  any  principles  on  which  this  Court 
acts,  be  doubted,  that  the  surety  has  an  interest,  and  a  most 
material  interest,  in  the  rights  and  remedies  which  the  creditor 
has  against  the  principal  debtor ;  he  is  not  to  be  held  bound 
where  the  situation  of  circumstances,  in  respect  to  the  rights 
and  the  remedies  which  the  creditor  has  against  the  principal 
debtor,  are  different  from  that  which  was  contemplated  by  himself 
and  all  other  parties.  I  do  not  think  that  it  is  material  to  enquire 
in  what  way  the  surety  contemplated  benefit  or  protection  to  him- 
self, by  stipulating  that  a  particular  remedy  should  l>e  held  by  the 
creditor  against  the  principal  debtor.  A  man  may  reasonably  say, 
I  will  be  surety  to  you  for  payment  of  such  a  sum,  *provided  you 
have  it  secured  by  the  bond  of  the  principal  debtor,  but  I  will  not 
be  surety  upon  any  other  terms.  The  surety  in  this  case  has  a 
right  to  say,  *'  The  arrangement  was,  that  Mr.  Bichard  Cox  as  well 
as  myself  should  be  held  bound  by  bond  to  the  creditor:  that 
arrangement  never  was  carried  into  effect."  The  circumstance  of 
Mr.  Bichard  Cox  being  held  by  bond  to  the  surety,  does  not  appear 
to  be  material  in  this  case. 

I  think  that  this  exception  cannot  be  sustained ;  that  the  Master 
is  right,  because  the  surety  had  not  that  which  he  contemplated, 
and  that  which  was  a  material  portion  of  the  contract  stipulated 
for  by  him  at  the  time  when  he  entered  into  this  obligation. 
In  the  contract,  as  existing  between  the  principal  debtor  and  the 
creditor,  there  is  a  departure  from  that  which  the  surety 
stipulated  for,  and  in  a  manner  in  which,  I  conceive,  the  surety 
had  a  most  material  interest.  This  exception  must  therefore  be 
overruled  (i). 


jVnrch  5.  There  were  two  other  exceptions  argued,  in  which  the  Master  of 

THE  Bolls  reserved  judgment,  the  facts  of  which  are  fully  stated  in 
his  judgment. 


(1)  This  decision  was  affinued,  on 
appeol,  by  T  .ord  ( k)TTRNnAM,on  the  25th 
of  June,  1841,  tis  repoited  in  10  L.  J. 
Ch.  396,  but  the  repoi-t  of  that  appeal 


merely  states  that  the  decision  of  the 
XLVSTEK  OF  THE  BoLLS  08  to  the  4th 
exception  was  affirmed. — O.  A.  S. 
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In  October,  1881,  two  bills  for  500/.  each,  drawn  by  Davies  on  cox. 
Richard  Cox,  at  three  months*  date,  and  accepted  by  him,  were 
nearly  dae.  And  at  the  same  time,  another  bill  for  750Z.,  drawn  by 
David  Davies  on  John  Cox,  and  accepted  by  him  for  the  accom- 
modation of  Davies,  was  nearly  due.  John  Cox,  to  enable  Richard 
Cox  to  obtain  from  Cox  and  Morrell,  money  ♦wherewith  to  meet  the  [  *'^^  ] 
two  bills  for  500/.  each,  and  to  enable  Davies  to  provide  for  the  bill 
of  750/.,  joined  Richard  Cox  in  signing  two  promissory  notes,  one 
for  999/.  10s.  y  and  the  other  for  750/.,  to  Cox  and  Morrell.  Each 
of  these  notes  was  expressed  to  be  given  *'  for  value  received,  by  a 
draft  at  three  months'  date." 

In  giving  these  notes,  John  Cox  was  a  mere  surety ;  the  purposes 
for  which  the  notes  were  given  are  admitted,  and  from  the  words 
of  the  notes,  it  is  plain,  that  the  surety  became  liable-  upon  a  con- 
tract, whereby  Cox  and  Morrell  were  to  advance  the  money  upon  a 
three  months'  credit. 

A  question  was  raised,  whether  the  money  advanced  upon  the 
notes  was  applied  for  the  purposes  intended  by  the  surety  ;  and  if 
it  were  necessary  to  decide  that  question,  I  should  have  consider- 
able difficulty  in  doing  so,  upon  the  evidence  as  it  now  stands ;  but, 
upon  consideration,  it  does  not  appear  to  me  that  it  is  necessary 
to  come  to  any  determination  upon  that  point;  for  taking  the 
fact  to  be,  as  alleged  by  the  Messrs.  Morrell,  that  in  both 
cases  their  advances  upon  the  notes  were  made  for  and  applied 
to  purposes  intended  by  the  surety,  still  those  advances  were 
not  made  by  drafts  upon  a  three  months'  credit,  but  directly 
in  cash,  within  that  time,  and  in  such  a  way  as  to  give  to  them, 
upon  each  advance,  an  immediate  demand  against  the  principal 
debtor.  I  conceive  the  intention  to  have  been,  that  the  principal 
debtor  should  have  the  means  of  obtaining  money,  without 
being  liable  to  any  proceedings  to  compel  repayment  till  the 
expiration  of  three  months,  and  that  by  the  mode  of  advance 
which  was  adopted,  the  principal  debtor  became,  on  each  advance, 
immediately  liable  to  a  proceeding  for  the  recovery  of  money  paid 
to  his  use. 

The  right  of  the  creditor  against  the  principal  debtor  was  thus       [  385  ] 
materially  different  from  that  which  was  intended  by  the  surety ; 
and  I  think  that  it  was  not  a  sufficient  answer  to  say,  that  no 
demand  was  made  upon  the  surety  within  the  three  months  for 
which  credit  was  to  be  given. 
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r. 

Cox. 


In  the  case  of  Bacon  v.  Chtsny  (i),  before  Lord  Ellenboboi  gu  ui 
Nisi  Prius,  he  said,  '^  If  I  engage  to  guarantee,  provided  eighteen 
months'  credit  be  given,  the  party  is  not  at  liberty  to  give  twelve, - 
and  after  the  expiration  of  six  more  to  call  upon  me ;  "  and  so  in  this 
case,  John  Cox  having  become  surety  provided  three  months'  credit 
were  given,  I  think  that  Messrs.  Morrell  were  not  at  liberty  to  pay 
upon  less  credit,  and  after  the  expiration  of  three  months  to  call 
upon  John  Cox. 

If  the  drafts  had  been  given  as  intended,  they  might  have  been 
discounted ;  but  in  that  case  the  payments  would  have  been  on  the 
discounts,  and  the  drafts  would  have  run  their  course,  and  have 
afforded  the  credit  contracted  for ;  but  as  Messrs.  Morrell  did  not 
give  the  credit,  on  the  faith  of  which  the  surety  became  liable,  I 
think  they  released  him,  and,  consequently,  these  exceptions  must 
be  overruled. 


[The  Lord  Chancellor,  on  appeal,  referred  these  exceptions  back 
to  the  Master,  as  reported  in  10  L.  J.  Ch.  895,  and  the  case  now  came 
on  upon  exceptions  to  his  second  report,  as  reported  in  6  Beav.  p.  110.] 


1843. 

[  6  Beav. 
110] 

[111] 


March  13. 


[115] 


[♦116] 


Mr.  Anderdon  for  Messrs.  Morrell. 

Mr,  Pemberton  and  Mr,  Dixon  for  the  plaintiff. 

Mr.  Shehbeare  for  the  executors. 

The  Master  of  the  Bolls  [after  recapitulating  the  facts  and  the 
previous  proceedings,  said]: 

This  case  comes  on  upon  exceptions  to  the  Master's  report.  One 
exception  taken  by  Messrs.  Morrell  on  the  ground  that  the  Master 
has  disallowed  the  claim  made  by  them  against  the  estate  of  John 
Cox  deceased  to  the  ^amount  of  9992.,  and  another  exception  taken  by 
the  plaintiffs,  on  the  ground  that  the  Master  has  allowed  a  claim 
made  by  Messrs.  Morrell  against  the  estate  of  John  Cox  to  the 
amount  of  750/. 

With  respect  to  the  exception  of  the  Messrs.  Morrell,  it  api)ears, 
that  they  agreed  to  advance  the  sum  of  999/.  or  1,000/.  on  having  a 
joint  and  several  promissory  note  of  John  and  Bichard  Cox  deposited 
with  them  as  a  security,  that  in  this  transaction,  John  Cox  was  a 
mere  surety  for  Richard  Cox  or  for  Davies  and  Cox,  and  that  the 


(1)1  Stark.  192. 
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advance  was  not  to  be  made  by  a  direct  payment  in  money,  but  was       Bonser 
to  be  obtained  by  the  discount  of  a  bill  which  had  three  months  to         qq^. 
run,  and  that  this  being  the  agreement  upon  which  John   Cox 
assumed  his  liability  and  became  surety,  the  arrangement  was  varied 
without  his  authority,  and  the  advance  was  made  directly,  and  in 
such  a  way  as  to  create  no  credit  at  all  as  between  the  bank  and 
Davies  and  Cox.    It  was  so  made,  as  not  to  give  to  Bichard  Cox  or 
to  Davies  and  Cox  any  free  and  assured  credit  for  any  time  whatever. 
Three  months  had  been  stipulated  for,  and  the  advance  was  so  made 
as  to  create  a  debt  of  which  payment  might  have  been  immediately 
demanded.    This  matter  is  stated  in  the  affidavits  of  Mr.  Bobert 
Morrell,  sworn  on  the  14th  of  November,  1838,  of  James  Bobert 
Morrell,  sworn  on  the  6th,  and  of  Bobert,  sworn  on  the  8th  of 
December,  1841.    It  is  not  alleged  that  John  Cox  was  a  party  to 
the  arrangement  said  to  be  afterwards  made ;  and  I  think  that  hi» 
situation  and  his  interest  was  or  might  be  materially  affected  by  it. 
A  man  may  have  reason  to  believe,  that  a  person  in  pecuniary 
difficulty  may  effectually  redeem  his  affairs  if  allowed  time,  and  may 
be  willing,  on  the  assurance  of  the  required  time  being  allowed,  to 
become  surety  for  the  payment  of  a  particular  debt  at  the  end  of 
that  time,  and  yet  would  not  become  surety,  unless  *such  time  were       [  *Ji7  ] 
fully  assured  to  the  principal  debtor.     These  are  circumstances, 
which  a  person  advancing  money  on  the  security  and  claiming  the 
benefit  of  the  suretyship  does  not  appear  to  me  to  have  any  right  to 
alter.     It  is  not  enough  that  he  voluntarily  forbears  to  demand 
payment  during  the  time  for  which  the  surety  had  stipulated  ;  the 
surety  did  not  intend  to  rely  on  his  forbearance,  but  rested  on  an 
agreement  or  condition  that  the  principal  debtor  should  have  the 
time  assured  to  him,  and  should  thereby  have  an  assured  and  not  a 
precarious  freedom  during  that  time.     His  conduct  for  his  own 
protection  might  be  materially  affected  by  the  difference,  and  if  that 
stipulated  time  be  not  given,  and  no  agreement  of  the  surety  to 
waive  it  is  shown,  it  appears  to  me  that  the  situation  of  the  surety 
is  improperly  altered  and  that  he  is  released :    Bacon  v.  Chesneji  (i). 
The  Master  of  the  Bolls  next  examined  the  evidence  as  to  the 
750/.  from  which  he  concluded  that  John  Cox  was  a  surety  for 
Bichard  Cox  and  proceeded :  It  is  clear  that  Bichard  Cox  did  not 
receive  a  draft  at  three  months,  which  was  intended  by  John  Cox. 
The  money  was  so  taken,  as,  upon  the  acquiescence  of  the  Messrs. 
Morrell,  an  immediate  and  direct  advance  of  the  whole  sum,  and 

(1)  1  Stork.  192. 
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itoNBER      therefore  iu  this  case,  as  well  as  iu  the  case  of  the  note  for  999/.,  I 
Cox         think  that  John  Cox  the  surety  was  released. 

The  question  is  of  considerable  importance,  and  I  think  it  very 
much  to  be  regretted,  that  the  parties  did  not  avail  themselves  of 
the  opportunity  which  they  had,  of  obtaining  the  opinion  of  the  late 
Lord  Chancellor  upon  the  subject.  I  should  have  been  anxious 
to  be  guided  by  his  judgment.  They  pursued  a  course,  which  has 
[  *]18  ]  brought  the  subject  back  to  me  without  that  assistance,  *and  seeing 
no  sufficient  reason  to  alter  the  opinion  I  before  expressed,  I  must 
adhere  to  it. 

The  exception  of  Messrs.  Morrell  is  overruled  and  the  exception 
of  the  plaintiffs  is  allowed. 

[The  case  afterwards  came  before  the  Lord  Chancellor  upon 
appeal,  who  afiSrmed  the  decision  on  the  9th  of  March,  1844,  as 
reported  in  18  L.  J.  Ch.  260,  and,  after  stating  the  facts,  said  :] 

1^44.  The  law,  with  respect  to  principal  and  surety,  is  well  known  and 

r  io  rr  nu    settled ;  it  is  strictissimi  juris.     The  party  who  is  surety  for  another 

[  Jo  L.  J.  Cn.  • 

260  ]  for  the  performance  of  an  engagement,  can  only  be  called  upon  to 
guarantee  the  performance  of  that  engagement,  when  the  engage- 
ment is  carried  into  complete,  literal,  and  strict  effect.  The  parties 
have  no  right,  without  the  concurrence  of  the  surety,  and  without 
his  assent,  to  vary  the  engagement  in  any  material  circumstance ; 
[  *2fii  ]  *it  must  be  strictly  adhered  to :  it  will  not  do  to  substitute  another 
engagement,  although  in  substance  it  may  be  the  same,  and 
although  it  may  be  more  beneficial  for  the  surety.  He  enters  into 
a  particular  and  specific  contract,  and  that  contract  alone  he  is 
bound  to  perform.  The  law  on  this  subject  is  well  laid  down  by  Mr. 
Justice  Bayley  in  the  case  cited  at  the  Bar  of  Whitcher  v.  Hall  (i). 
Now,  adverting  to  these  principles,  it  is  material  to  consider  what 
was  the  situation  of  Bichard  Cox,  as  principal,  and  what  was  the 
nature  of  the  engagement  which  he  first  entered  into,  and  what  was 
the  alteration  which  was  afterwards  made  in  that  engagement. 
The  agi*eement  was,  that  a  draft  at  three  months  should  be 
delivered  to  him.  The  effect  of  that  agreement  was  to  give  him  a 
credit  to  the  expiration  of  those  three  months.  Cox  and  Morrell  were 
not  to  be  in  cash  advance  (2)  until  the  three  months  had  expired, 
and  therefore  it  was  considered  on  both  sides,  in  this  argument, 
that  that  engagement  so  entered  into  was  an  engagement  for  three 
months'  credit.     Bichard  Cox  was  not  to  be  called  on  to  repay  that 

(1)  29  K.  B.  244  (5  B.  &  C.  269 ;  S.  C.  4  L.  J.  K.  B.  167).  (2)  Sit. 
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advance  until  the  expii'ation  of  that  period.  Then,  what  afterwards  BoNB£a 
takes  place?  No  draft  is  given,  but  in  consequence  of  a  com-  cox. 
munication  between  Bichard  Cox  and  Messrs.  Morrell,  the  bills  are 
taken  up,  money  is  advanced,  and,  in  consequence  of  the  advance 
of  that  money,  an  immediate  debt  accrued  to  Cox  and  Morrell.  The 
circumstances  out  of  which  or  from  which  the  three  months'  credit 
was  to  be  inferred,  never  took  place.  A  direct  payment  of  money 
was  made  to  the  use  of  Richard  Cox,  and  a  suit  might  have  been 
instantly  instituted  for  the  purpose  of  recovering  that  money. 

It  appears  to  me,  after  having  considered  the  subject  much,  in 
consequence  of  the  discussions  that  have  taken  place,  that  this  was 
such  a  substantial  alteration  in  the  contract,  that  the  surety  was 
discharged.  A  man  might  be  willing  to  be  surety  for  another 
person  for  an  advance  to  be  made  on  a  credit  of  three  months,  and 
yet  might  be  unwilling  to  be  surety  for  an  immediate  advance, 
creating  an  immediate  liability,  or  a  liability  depending  upon  the 
forbearance  of  the  creditor.  I  think,  in  this  case,  that  there  was  a 
substantial  alteration  in  the  transaction.  It  was  not  the  engage- 
ment for  which  John  Cox  became  surety  ;  it  was  a  different 
transaction,  and  being  a  different  transaction,  and  not  only  a 
different  transaction,  but  substantially  also  different,  I  think  that 
the  surety  is  released  from  his  liability. 

Much  discussion  took  place  with  respect  to  what  passed  in  this 
Court,  when  the  case  was  argued  before  my  Lord  Cottenham.  Lord 
GoTTBNHAM  Stated,  that  he  should  have  considered  that,  if,  instead 
of  giving  the  draft  of  three  months,  money  had  been  advanced  on  a 
discount  of  three  months,  the  transaction  would  have  been  the 
same,  and  that  the  surety  would  not  have  been  discharged.  That 
was,  as  I  understand,  on  this  principle,  that  the  same  extent  of 
credit  would  have  existed  in  that  case,  as  if  the  draft  had  been 
given.  The  money  could  not  have  been  claimed  until  the  expira- 
tion of  the  three  months.  Cox  and  Morrell  might  have  discounted 
the  draft  when  it  had  been  given ;  and,  therefore,  to  go  through  the 
mere  form  of  giving  the  draft  and  discounting  it  was  quite 
unnecessary :  money  might  be  advanced  on  a  three  months'  dis- 
count. I  have  reason  to  know,  that  that  was  the  opinion  of  Lord 
Cottenham,  and  that  he  never  meant  to  express  anythiiig  beyond 
that  opinion ;  I  have  thought  it  my  duty  to  inquire,  and  I  have 
ascertained  that  that  is  so  ;  I  think,  therefore,  that  this  transaction 
released  the  surety,  and  it  is  not  to  be  omitted,  that  this  note 
remains  in  the  hands  of  Messrs.  Morrell,  and,  as  I  have  before 
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8aid,  for  a  very  coiiHiderable  time.  It  does  not  appear  that  any 
claim  was  made  on  John  Cox  in  his  lifetime,  and  it  is  not  until 
after  his  death  that  an  attempt  was  made  to  recover  this  money. 
So  much,  then>  as  to  the  transaction  relating  to  the  note  for 
9991.  10». 

With  respect  to  the  other  transaction,  as  to  the  note  for  7501.,  I 
stated  my  opinion  at  the  time,  and  I  retain  that  opinion,  that  John 
Cox  was  in  that  note  merely  a  surety,  as  in  the  other.  All  the 
circumstances  lead  satisfactorily  to  that  conclusion  :  and  what  did 
Richard  Cox  do  ?  Richard  Cox  took  the  note,  deposited  it  at  the 
banking  house,  and  without  the  authority  of  his  partners  drew  out 
750/.,  leaving  the  note  there  as  a  security.  If  nothing  had  been 
done  upon  that,  the  transaction  would  have  *been  quite  of  a 
different  character ;  but  the  partners  adopt  the  transaction ;  and 
the  partners  adopting  the  transaction  renders  this  case  similar  to 
the  former  one.  There  is  the  advance  of  the  750/.  and  taking  the 
note,  and  an  immediate  advance  of  7502.,  which  sum  was  applied  I 
belieVe  afterwards  to  the  taking  up  of  some  bill.  The  case,  there- 
fore, is,  in  substance,  the  same  as  the  former,  assuming  the  fact, 
which  I  do  assume,  that  John  Cox  was  a  mere  surety. 

The  consequence  is,  that  as  far  as  relates  to  the  999/.  10«.,  the 
finding  of  the  Master  must  be  afiirmed.  As  far  as  relates  to  the 
750/.,  the  finding  of  the  Master,  as  I  apprehend,  proceeded  on  the 
consideration  that  Cox  was  the  principal,  and  not  the  surety ;  and 
as  far  as  relates  to  that,  the  finding  of  the  Master  must  be  dis- 
allowed. I  think,  as  to  one,  where  the  Master  of  the  Rolls* 
judgment,  and  the  conclusions  of  the  Master  are  the  same,  Messrs. 
Morrell  must  pay  the  costs ;  as  to  the  other,  not. 


1841. 
JAr/y  3,  4,  5,  8. 

Rolh  Onirt, 

Lord 
La  NO  DALE, 

M.K. 
[4  Beav.  401] 


ADDIS  V.  CAMPBELL. 

(4  Beav.  401—416 ;  S.  C.  10  L.  J.  Oh.  284.) 

The  re-sale  of  a  reversion  to  a  purchaser  who  was  aware  that  the  original 
sale  made  ten  years  previously  was  voidable  as  an  unconscionable  bargain, 
may  be  set  aside  with  the  original  sale,  although  full  value  was  given  on 
the  re-sale,  and  although  the  original  vendor  confirmed  the  re-sale. 

This  suit  was  instituted  for  the  purpose  of  setting  aside  a  sale  of 
a  reversionary  interest,  on  the  ground  of  fraud  and  inadequate 
consideration,  under  th&  following  circumstances  : 

In  the  year  1818,  a  freehold  and  copyhold  estate  in  Norfolk, 
stated  to  produce  about  600Z.  a  year,  stood  limited  to  the  following 
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uses :  I.e.,  to  the  use  of  Francis  Gostling  for  life,  with  remainder       Addib 
to  his  first  and  other  sons  in  tail,  with  remainder  to  his  daughters    Campbell. 
in  tail,  with  remainder  to  Mildred  Addis  for  life,  with  remainder  to 
Henry  Joseph  Addis,  her  son,  in  tail,  &c.  &c.     Trustees  were  in 
the  usual  manner  interposed  to  preserve  contingent  remainders. 

Mildred  Addis  died  in  July,  1818.  Francis  GostUng,  the  first  [  402  ] 
tenant  for  life,  was  then  a  widower  without  children,  and  of  the 
age  of  sixty-four  years.  Subject  therefore  to  the  life  estate  of 
Francis  Gostling,  and  the  contingency  of  his  having  issue,  Henry 
Joseph  Addis  was  then  entitled  in  remainder  in  tail  to  the  estate  in 
question. 

Henry  Joseph  Addis  was,  at  this  time,  of  the  age  of  thirty-eight, 
of  a  reckless,  improvident,  and  abandoned  character ;  and  having, 
in  April,  1818,  committed  a  felony  at  Margate,  he  absconded,  and 
was  in  a  state  of  great  destitution.  In  the  following  month  of 
August  he  entered  into  a  treaty  with  John  Crook,  a  Quaker  residing 
at  Norwich,  for  the  sale  to  him  of  his  contingent  reversionary 
interest  in  the  lands  in  question. 

The  opinion  of  an  actuary  was  taken  by  Crook  as  to  the  value  of 
the  reversion,  the  age  of  the  tenant  for  life  and  the  rental  being 
somewhat  understated.  The  actuary  was  of  opinion,  that,  exclusive 
of  the  contingency  of  Francis  Gostling  having  issue,  the  value  was 
nearly  8,000Z.,  and  stated  that  the  contingency  referred  to  was  not 
capable  of  computation,  but  that  not  more  than  one-third  of  the 
price  ought  to  be  deducted  for  the  contingency.  This  deduction 
l)eing  made,  the  value  appeared  to  be  between  5,0002.  and  6,000/. 
This  treaty  having  become  known  to  Charles  Addis,  a  solicitor, 
who  was  the  cousin  of  Henry  Joseph  Addis,  he  endeavoured  to 
cause  the  sale  of  the  reversion  to  be  made  by  auction,  and  this 
cause  was  also  advised  by  Francis  Gostling,  as  the  mode  by  which 
it  would  fetch  its  value.  During  a  short  period  John  Crook  aflfected 
at  least  to  concur  in  this  object;  instructions  were  given  to  an 
auctioneer,  and  the  property  was  advertised  for  sale  by  auction; 
but  before  the  day  of  sale  had  arrived,  Crook  succeeded  in  *obtaining  [  **03  ] 
a  private  contract  for  the  sale  of  the  reversion  of  the  greatest  part 
of  the  land  to  himself  for  500/.,  Henry  Joseph  Addis  covenanting 
to  suffer  a  recovery  on  the  death  of  Francis  Gostling,  and  to  levy  a 
fine  in  the  meantime.  This  contract  having  been  communicated 
to  Charles  Addis,  he  '*  upbraided  Crook  with  having  made  an 
unconscionable  bargain,  and  of  acting  unfairly  in  procuring  Henry 
Joseph  Addis  to  sign  a  contract  in  the  absence  of  any  professional 
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ADOI8  adviser;*'  aud  he  prevailed  on  Crook  to  give  his  bond  to  Henry 
Campbell.  Joseph  Addis  for  the  payment  of  800/.  when  he,  Crook,  should 
obtain  possession  of  the  land  under  the  contract.  The  remainder 
of  the  property  was  afterwards  subjected  to  the  contract,  the 
consideration  money  was  then  increased  to  625/.,  and  the  money 
secured  by  the  bond  was  increased  to  1 ,000/.  In  the  result,  on  the 
20th  of  April,  1819,  Henry  Joseph  Addis,  received  650/.  and  the 
bond  for  1,000/.  payable  when  Crook  should  obtain  possession  of 
the  estate,  and  conveyed  his  interest  to  Crook  by  deed  and  fine. 

Francis  Gostling  appeared  to  have  been  perfectly  well  aware  of 
the  fraudulent  nature  of  the  sale  to  Crook,  and  he  expressed  in 
strong  terms  his  opinion  of  the  transaction.  In  letters  written  by 
him  in  the  years  1818  and  1819,  he,  amongst  other  things,  expressed 
a  hope  '*  that  some  of  the  family  would  dispute  the  sale,"  and 
stated  also, ''  that  by  filing  a  bill  in  Chancery  it  might  be  set  aside," 
and  that  Henry  J.  Addis  *'  had  sold  the  reversion  for  less  than  one 
year's  rent." 

In  1820  Henry  J.  Addis  returned  to  Margate,  where  he  was 

apprehended,  tried,  and  convicted  of  the  felony,  and  was  sentenced 

to  seven  years'  transportation.     Subsequent  to  the  expiration  of  his 

[  *40'i  ]      imprisonment,  he  returned  *to  Margate,  and  in  1827  became  an 

inmate  in  the  workhouse. 

In  1828  a  communication  seemed  to  have  taken  place  between 
Mr.  Costigan,  a  Catholic  priest,  resident  at  Margate,  and  Francis 
Gostling,  respecting  Henry  J.  Addis ;  and  in  a  letter  written  by 
Mr.  Gostling  to  the  former,  he  expressed  himself  as  follows :  ^*  The 
attempt  was  made  to  file  a  bill  in  Chancery  against  the  man  who 
bought  Henry's  reversion  by  private  contract,  as  the  Chancellor 
sets  aside  all  purchases  of  this  nature,  in  which  he  must  have 
succeeded.  It  was  advertised  to  have  been  sold  by  public  auction, 
but  the  Quaker  attended  on  Henry  some  weeks  in  London,  and 
closed  for  500/. ;  nothing  like  one  year's  rent  of  the  estates.  A  more 
rascally  transaction  was  hardly  ever  known.  A  further  bond  was 
procured  by  Mr.  Charles  Addis  for  1,000/.,  payable  when  this  man 
got  possession  of  the  property,  which  bond  Henry  sold  to  the 
Quaker's  friend  for  50/.,  as  I  am  well  informed." 

On  the  15th  of  May,  1828,  Gostling  contracted  with  Crook  to 
purchase  the  reversionary  interest  in  the  property  (with  an  incon- 
siderable exception)  for  6,500/. ;  at  which  sum  it  was  then  valued 
by  a  land  agent  and  valuer,  and  Crook  engaged  to  procure  the 
signature  of  Henry  Joneph   Addis.     The  necessary  deeds  were 
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prepared  by  Crook's  solicitor  at  Norwich,  and  were  also  perused       addis 

and  settled  by  bim,  on  bebalf  of  Henry  Joseph  Addis,   but  no    campbkll. 

communication  appeared  to  have  taken  place  between  this  solicitor 

and  Henry  Joseph  Addis.    In  these  deeds  Henry  Joseph  Addis 

joined  and  he  concurred  in  the  conveyance  to  Gostling.     The  deeds 

being  engrossed,  were  carried  by  Crook  to  Margate,  and  on  his 

arrival  at  that  place  Henry  Joseph  Addis,  who  was  an  inmate  in 

the  workhouse,  was  sent  for  to  the  iiin.     ^What  then  took  place       [  *405  | 

was  detailed  in  the  evidence  of  the  landlord,  as  follows : 

'*  Henry  Joseph  Addis  came  to  my  house,  and  an  interview  took 
place  there  between  the  said  John  Crook  and  the  said  Henry  Joseph 
Addis,  in  my  presence,  in  which  the  said  John  Crook  took  out  a 
bundle  of  parchments,  and  said,  that  he  had  got  some  writings 
which  he  wanted  him,  the  said  Henry  Joseph  Addis,  to  sign,  and 
he  added,  addressing  the  said  Henry  Joseph  Addis,  '  If  you  behave 
honourably  to  me,  I  will  to  you.*  They  then  left  my  house 
together,  for  the  purpose  of  going  to  the  office  of  Mr.  Dearns,  a 
solicitor  of  Margate,  and  returned,  in  a  short  time,  to  my  house ; 
upon  which,  I  asked  the  said  John  Crook,  whether  the  business 
had  been  accomplished  to  his  satisfaction,  and  whether  the  said 
Henry  Joseph  Addis  had  complied  with  his  wishes  ?  to  which  the 
said  John  Crook  replied  in  the  affirmative ;  and  upon  my  asking 
bim  whether  the  purchase  which  he  had  made  of  the  said  Henry 
Joseph  Addis  was  an  advantageous  one,  he  replied,  that  it  was  very 
much  so,  and  stated  that  he  had  cleared  6,0002.  by  it,  and  that  he 
had  given  the  said  Henry  Joseph  Addis  640Z.  for  his'' right  to  the 
property.  I  then  observed,  that  the  said  Henry  Joseph  Addis  was 
in  very  distressed  circumstances,  and  that  I  hoped  that,  as  he  the 
said  John  Crook  had  made  so  good  a  bargain,  he  would  bear  him 
in  mind  ;  and  upon  the  said  John  Crook  asking  me  what  I  thought 
he  ought  to  do  for  the  said  Henry  Joseph  Addis,  I  replied,  that  I 
thought  that  he  could  not  do  less  than  allow  him  1/.  a  week  during 
the  remainder  of  his  the  said  John  Crook's  life.  This  the  said 
John  Crook  readily  consented  to  do,  and  he  requested  me  to  take 
the  trouble  of  making  the  payment  to  the  said  Henry  Joseph  Addis 
weekly,  which  I  agreed  to  do.'* 

The  deeds  were  executed  on  the  5th  of  September,  1828,  and  in       [  406  j 
pursuance  thereof  three  recoveries  were  suffered  of  the  property, 
which  became  thereby  limited  to  Gostling  in  fee  simple. 

It  appeared  that  Crook,  from  time  to  time,   and  particularly 
about  the  time  of  the  second  contract,  doled  out  small  sums  of 
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Addis  money  to  Henry  Joseph  Addis,  and  from  the  execution  of  the 
Caupbelu  second  conveyance  to  the  time  of  Crook's  death,  the  1/.  a  week  and 
other  trifling  sums  were  paid  by  him  to  Henry  Joseph  Addis.  He 
also  bought  up  his  1,000Z.  bond  for  the  sum  of  400Z. 

Crook  died  in  1831,  Addis  died  in  the  workhouse  in  1832,  and 
the  plaintiff,  his  eldest  son,  attained  twenty-one  in  1834.  Mr. 
Gostling  died  in  July,  1835,  aged  eighty,  and  his  interest  was 
represented  in  this  suit  by  the  defendant  Mr.  Campbell  and  others. 

This  bill  was  filed  in  May,  1838,  against  the  representatives  of 
Crook  and  the  representatives  of  Gostling,  for  the  purpose  above 
stated.  The  estate  was  now  valued  at  20,950/.  The  valuation  now 
made  of  the  reversion  in  1818,  independent  of  the  contingency, 
was  somewhat  above  11,0002. 


Mr.  Pemherton  and  Mr.  Piggott,  for  the  plaintiff  [cited 
Gowland  v.  De  Faria  (i),  Bowes  v.  Heaps  (2),  and  other 
cases] : 

[  408  ]  As  to  the  second  purchase,  it  appears  that  Gostling  had  full 

notice  of  the  invalidity  of  the  transaction  with  Crook ;  nothing 
can  be  stronger  than  the  expressions  used  by  Gostling  respecting 
it ;  yet  in  the  face  of  this  he  became  the  purchaser  from  the  man 
who  had  committed  the  fraud,  and  paid  into  his  hands  the  whole 
consideration.  The  circumstances  under  which  Crook  prevailed  on 
Henry  J.  Addis  to  concur  in  the  conveyance,  are  such  as  to  render 
it  ineffectual  as  a  bar  to  the  claim  of  the  plaintiff.  Addis  appears 
to  have  been  in  the  greatest  distress  in  a  poorhouse,  and  entirely 
under  the  influence  and  pressure  of  Crook,  who  doled  out  smaU 
sums  to  obtain  his  concurrence. 

They  also  cited  Bosicell  v.  Mendham  (3). 

Mr.  Kindersley^  Mr.  S.  Sharpe^  and  Mr.  lioupell,  for  the  parties 
claiming  under  Mr.  Gostling  : 

[  409  ]  *     *    Assuming  the  first  transaction  between  Crook  and  Addis 

to  have  been  wholly  void,  still  the  subsequent  transaction,  in  which 
Gostling  was  guilty  of  no  fraud  and  paid  the  full  value,  cannot  be 
impeached.  Addis  had  full  knowledge  of  the  invalidity  of  the 
first  transaction,  and  seems  to  have  taken  some  proceedings  to  set 
it  aside,  but  which  he  declined  prosecuting.    Eleven  years  after 

(1)  11  R.  R.  9  (17  Ves.  20).  (3)  23  R.  R.  250  (n  Madd.  373). 

(2)  13K.  R.  162(a  V.  &B.  117). 
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the  first  transaction,  he  solemnly  confirmed  it,  by  a  deed  which        Addis 

shows  to  him  that  Mr.  Gostling  was  paying  the  full  consideration    Campbell. 

to  Crook,  on  the  faith  of  that  confirmation.     Could  Addis,  who  by 

his  confirmation  induced  Gostling  to  pay  his  purchase-money,  turn 

round  and  insist  on  the  invalidity  of  the  transaction,  to  which  he, 

by  his  conduct,  led  him  to  enter  ?    It  would  be  a  fraud  that  this 

Court  would  not  endure.     The  transaction  was  confirmed  eleven 

years  after,  when  the  parties  had  full  knowledge,  and  full  value 

was  then  paid  by  Gostling.     *     *     * 

If  Gostling  had  had  issue,  then  nothing  would  have  been  said  of  [  ^lo  ] 
the  matter,  but  the  purchaser  would  have  been  allowed  to  sustain 
the  loss.  The  contingency,  too,  was  such  as  rendered  it  perfectly 
impossible  to  put  any  value  on  the  reversion;  and  the  dealings 
between  a  tenant  for  life  and  one  having  a  subsequent  estate  tail, 
which  can  only  be  barred  with  the  consent  of  the  tenant  for  life, 
is  not  regarded  with  the  same  strictness  as  other  transactions  by 
this  Court. 

Throughout  the  transaction  Gostling  did  all  he  could  to  get 
Addis  to  set  aside  the  first  purchase ;  he,  however,  refused ;  and 
then  Gostling  became  naturally  desirous  of  preventing  the  family 
estate  passing  to  strangers,  and  he  purchased  it  from  the  only 
parties  from  whom  he  could  obtain  it,  for  the  full  value. 

M'Queen  v.  Farquhar  (i)  was  cited. 

Crook's  representatives  did  not  appear. 
J/r.  PembertoHf  in  reply. 

The  Master  of  the  Bolls  :  ^/ay  8. 

This  bill  is  filed  for  the  purpose  of  setting  aside  certain  con- 
veyances, made  by  the  plaintiff 's  father  to  *John  Crook,  deceased,  [  mii  j 
and  Francis  Gostling,  deceased,  on  the  ground  of  the  same  being 
obtained  by  fraud.  And  the  bill  prays,  that  the  defendants  or  some 
of  them  may  be  decreed  to  execute  all  proper  conveyances  for 
vesting  the  hereditaments  in  question  in  the  plaintiff. 

It  appears  that  in  the  year  1818,  and  under  the  will  of  Francis 
Gostling  the  elder,  who  died  in  1806,  Francis  Gostling  the  younger, 
the  testator  of  the  defendant  Alexander  Francis  Campbell,  and  of 
the  other  defendants,  except  William  Crook,  was  entitled  for  his 
life  to  the  freehold  and  copyhold  estates,  which  are  the  subject  of 
this  suit ;    with   remainder    to  trustees,  to    preserve  contingent 

(I)  8E.  E.  212  (11  Ves.  479). 
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ABD18  remainders ;  with  remainder  to  the  issue  of  the  body  of  the  same 
Campbell.  Francis  Gostling ;  and  at  the  same  time,  and  under  the  same  will, 
Henry  Joseph  Addis,  the  father  of  the  plaintiff,  was  entitled  to  the 
same  estates  for  an  estate  in  tail  general,  in  remainder  expectant 
on  the  death  of  Francis  Gostling,  and  the  failure  of  the  limitations 
in  favour  of  his  issue. 

Henry  Joseph  Addis,  at  the  time  referred  to,  was  about  thirty- 
eight  years  of  age,  a  person  of  an  unsteady,  reckless,  and  improvi- 
dent character,  who  had  been  reduced,  by  profligate  and  extravagant 
conduct,  to  a  state  of  great  destitution ;  and  is  shown  to  have 
resorted  to  guilty  and  dishonest  means  to  relieve  himself  from  the 
wretched  state  of  distress  to  which  he  was  sunk.  It  is  not  shown, 
in  this  cause,  that  he  was  absolutely  of  unsound  mind ;  but  it  is 
plain,  that  such  a  person  is  prone  to  temptation,  and  if  not  incapaci- 
tated from  binding  himself  in  legal  transactions,  is  incapable  of 
protecting  himself  with  ordinary  prudence,  and  very  liable  to  be 
imposed  upon ;  and  this  state  of  mind,  though  not  sufficient  to 
make  his  transactions  void,  is  an  element  most  important  to  be 
[  *412  ]  considered,  upon  a  question  ^whether  a  deed  has  been  obtained  by 
fraud,  circumvention,  and  undue  influence. 

(His  Lordship  here  shortly  stated  the  circumstances  of  the  sale 
and  conveyance  to  Crook,  and  proceeded  :)  I  have  not  thought  it 
necessary  to  state  the  particulars  of  this  transaction  in  minute 
detail.  It  is  not  denied,  that  the  consideration  was  grossly 
inadequate  to  the  value ;  and  the  evidence  shows  a  case  of  fraud, 
such  as  can  leave  no  doubt  that  the  transaction  must  have  been  set 
aside,  if  due  application  for  the  purpose  had  been  made  to  this 
Court.  The  attempt  made  by  Charles  Addis  to  prevent  the  fraud, 
and  to  procure  some  additional  benefit  for  Henry  Joseph  Addis, 
cannot,  I  think,  be  considered  as  any  confirmation  of  such  a 
transaction. 

Mr.  Francis  Gostling  was  tenant  for  life  in  possession  of  the 
property ;  he  was  desirous  to  keep  it  in  the  family ;  and,  if  Addis's 
reversionary  interest  had  been  sold  by  auction,  was  willing  to 
purchase  at  a  fair  price  ;  he  was  consequently  disappointed  by  the 
transaction  with  Crook,  and  being  acquainted  with  the  particulars, 
he  expressed  himself  highly  indignant  at  the  conduct  of  both  Crook 
and  Henry  Joseph  Addis ;  and  on  various  occasions  stated  his 
impression,  confirmed  by  Mr.  Charles  Addis,  and  probably  by 
others  (for  it  appears  he  was  in  communication  with  other  solicitors), 
that  by  filing  a  bill  the  transaction  might  have  been  set  aside. 
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Upon  the  evidence  which  is  given  in  this  case,  I  am  of  opinion,        Addib 
that  Francis  Gostling  perfectly  well  knew  that  Crook  had  committed    campbbll. 
a  gross  fraud  upon  Henry  Joseph  Addis,  and  that  the  transaction 
might  be  set  aside  in  equity.     He  was  at  the  same  time  greatly 
o£fended  with  Henry  Joseph  Addis,  for  making  a  sale  by  private 
contract,  instead  of  by  auction,  which  would  ♦have  given  him  an       [  •in  ] 
opportunity  to  purchase  at  a  fair  value. 

From  a  letter,  which  was  written  by  Francis  Gostling  to  Mr. 
Costigan  on  the  19th  April,  1828,  it  appears  that  Mr.  Gostling  not 
only  retained  his  opinion  of  the  fraudulent  nature  of  the  transac- 
tion, but  had  even  been  endeavouring  to  prevail  on  Henry  Joseph 
Addis  to  take  proceedings  to  set  it  aside ;  which,  he  says,  must 
have  been  successful,  and  the  expression  he  uses  is,  that  ''a  more 
rascally  transaction  was  hardly  ever  known.'' 

Up  to  this  time  no  imputation  rests  on  Mr.  Gostling.  Knowing 
the  transaction  to  be  voidable,  and  wishing  it  to  be  avoided  by  the 
act  of  Henry  Joseph  Addis,  and  at  the  same  time  entertaining 
a  rational  and  fair  desire  to  become  the  owner  of  the  property 
himself,  it  is  very  probable  that  he  wished  the  transaction  to  be 
set  aside,  in  order  that  he  might  become,  as  he  had  originally 
intended  to  be,  the  purchaser  from  Addis. 

What  were  the  inducements  which  he  offered  to  Addis  to  file 
a  bill;  what,  if  any,  assistance  he  proposed  to  give,  or  what 
influenced  Addis  to  refuse  to  interfere,  is  unknown  ;  but  I  think  it 
may  reasonably  be  inferred  from  the  letter  of  the  19th  April,  1828, 
that  Addis  had  not  consented  to  take  any  proceedings;  and  it 
seems,  that  very  soon  afterwards,  Mr.  Gostling  became  desirous 
of  purchasing  the  estate  from  or  through  the  means  of  Crook.  He 
was  owner  of  the  estate  for  life ;  he  was  desirous  of  being  owner  in 
fee  ;  from  Crook  he  could  only  obtain  a  base  fee,  in  addition  to  his 
own  life  estate ;  but  if  Addis  could  be  induced  to  join,  recoveries 
might  be  suffered,  and  an  estate  in  fee  simple  might  be  obtained. 

In  this  state  of  things,  it  is  said,  that  he  was  advised  that  he  [  4H  ] 
might  safely  and  properly  make  the  purchase,  if  he  paid  to 
Crook  the  full  and  fair  value  of  the  interest  to  be  purchased ; 
provided  also,  that  Addis  was  made  a  party,  and  joined  in  and 
confirmed  the  conveyance,  and  was  made  a  party  to  suffering  the 
recoveries. 

It  seems  to  have  been  justly  considered,  that  the  transaction  with 
Crook  required  confirmation  ;  but  it  is  not  easy  to  conjecture,  how 
it  came  to  be  supposed,  that  a  consideration  paid  to  the  party  who 
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Addis        had  committed  a  fraud,  could  have  any  effect  in  binding  the  rights 
Campbell,    of  the  party  against  whom  the  fraud  had  been  committed. 

The  question  in  the  cause  is,  whether  Mr.  Gostling  took  the 
requisite  means  of  making  a  safe  and  proper  purchase ;  and  it  is 
very  extraordinary,  that  knowing,  as  he  did,  that  the  purchase  of 
Crook  was  voidable,  by  reason  of  the  fraud  which  Crook  had 
practised,  he  should  contract  with  Crook  alone,  not  only  for  the 
interest  which  Crook  professed  to  have  purchased,  but  also  for  the 
acts  which  were  required  to  be  done  by  Addis,  for  the  purpose  of 
acquiring  the  title,  which  Gostling  desired  to  have.  Addis  was  a 
person  destitute,  and  peculiarly  liable  to  be  imposed  upon ;  Crook 
was  a  person,  not  only  capable  of  practising  a  fraud,  but  who 
actually  had  practised  a  fraud,  in  this  very  matter;  and  yet 
Gostling,  wanting  an  act  to  be  done  by  Addis,  and  knowing  the 
fraud  already  practised  by  Crook,  engages  Crook  to  procure  from 
Addis  the  further  act  which  was  required  to  be  done,  and  in  no  way 
concerned  himself  with  the  means  by  which  the  concurrence  of 
Addis  was  to  be  obtained.  Addis,  with  his  reckless  and  improvi- 
dent habits  and  disposition,  was  not  only  left  exposed,  but  was 
knowingly  subjected  to  the  influence  of  the  same  person  who  bad 
[  **!«>  ]  already  imposed  upon  him.  That  *Gostling  intended  to  commit  a 
fraud,  or  to  procure  a  new  fraud  to  be  committed,  on  Addis,  is, 
in  my  opinion,  very  unlikely.  I  think  it  most  probable,  that  he 
intended  to  give  the  true  and  just  value  for  the  property,  and 
thought  that  Addis  would  never  attempt  to  enforce  his  rights ;  but 
contracting  as  he  did,  with  Crook  alone,  knowing  the  fraud  which  had 
been  practised  by  Crook,  paying  to  Crook  alone  what  he  may  have 
thought  the  true  and  just  value  of  the  estate,  he  was,  in  fact, 
paying  to  Crook  the  full  price  of  his  fraud:  and  whatever  con- 
sideration he  paid,  seeing  that  it  all  moved  to  Crook,  and  no  part 
of  it  to  Addis,  except  through  the  means  of  Crook,  I  am  of  opinion, 
that  by  such  dealing  as  this,  Gostling  could  not  place  himself  in  a 
better  situation  than  Crook  stood ;  and  that  by  the  whole  transac- 
tion, notwithstanding  his  payments,  he  subjected  himself,  as  towards 
Addis,  to  the  same  responsibilities  to  which  Crook  was  already 
subject. 

Crook,  by  a  continuation  or  repetition  of  fraud,  similar  to  that 
which  he  had  previously  practised,  obtained  from  Addis  that 
concurrence  in  the  conveyance  which  Gostling  desired,  and  for 
which  he  paid  Crook  alone.  Gostling,  I  think,  not  designedly, 
but  in  effect,  and  with  knowledge  which  ought  to  have  put  him 
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completely  on  his  guard,  procured  Crook  to  continue  or  repeat  that  Aodis 
fraud.  With  the  knowledge  he  possessed,  and  after  his  mode  of  Campbell. 
dealing,  I  think  that  it  became  incumbent  upon  him,  and  upon 
those  claiming  under  him,  to  show  that  the  transaction  between 
Crook  and  Addis  were  fair,  and  that  Addis  received  a  just  con- 
sideration. Nothing  of  this  kind  is  even  attempted.  Addis  was 
left  a  victim  to  the  contrivances  of  Crook ;  and  those  who  advised 
Gostling  never  concerned  themselves  to  see  whether  Addis  was 
fairly  dealt  with,  or  received  any  consideration  whatever.  I  infer 
from  the  letter  of  the  29th  of  July,  *1828,  that  some  communi-  [  ♦iie  ] 
cation,  by  letter,  had  taken  place  between  Addis  and  Crook;  but 
the  evidence  appears  to  me  to  show,  that  Addis  was  as  much 
defrauded  by  Crook  in  the  second  transaction,  as  he  had  been  in 
the  first:  he  conveyed  away  a  reversionary  interest  which  was 
worth  several  thousand  pounds,  and  in  return,  received  no  title  to 
any  thing,  and  remained  dependent  on  the  voluntary  performance 
by  Crook  of  a  verbal  promise  to  pay  him  11,  a  week. 

Not  thinking  it  important,  whether  the  sum  paid  by  Gostling  to 
Crook  was  the  value  of  the  reversionary  interest,  subject  to  the 
contingency  or  not,  I  have  not  thought  it  necessary  to  consider  very 
minutely  the  evidence  of  value,  which  has  been  tendered.  What- 
ever was  the  payment  to  Crook,  I  think,  that  by  the  transaction, 
Gostling  placed  himself  only  in  the  situation  in  which  Crook  stood 
in  relation  to  Addis  ;  and  that  as  Crook's  transactions  with  Addis 
were  fraudulent,  and  Gostling  was  under  all  the  circumstances 
a£fected  by  them,  the  plaintiff,  as  the  person  who  would  have  been 
entitled  if  the  fraud  had  not  been  practised,  is  now  entitled  to  be 
relieved. 

Extract  from  Decree. 

Decree,  the  indentures  of  1819  and  the  fine,  and  the  indentures 
of  1828  and  the  recoveries,  fraudulent  and  void  against  plaintiff. 
And  upon  payment  by  plaintiff  of  all  the  sums  paid  by  Crook  for 
the  reversionary  interest,  and  in  respect  of  the  bond  with  interest 
at  5  per  cent.,  direct  a  reconveyance.  Account  of  rents,  of  monies 
paid,  and  of  lasting  improvements  &c.  (i). 

(1)  Beg.  Lib.  1840  a.,  1486. 
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18^1. 
Nov,  8. 

Molls  Court, 

Lord 

Langdale, 

M.R. 

[419] 


KANELAGH  v.  KANELAGH  (1). 

(4  Beav.  419—423.) 

Under  a  bequest  of  pecuniary  legacies  to  each  of  foui*  persons  for  life, 
interest  at  oL  per  cent.,  to  be  paid  till  the  heir  attained  twenty-one ;  and 
'*  in  case  of  the  demise  of  any  of  the  above  parties  without  legitimate 
issue,  then  his  or  her  proportions  to  be  divided  equally  amongst  the 
survivors.*'  After  the  testator^s  death,  one  of  the  legatees  died  without 
having  been  married  :  Held,  that  the  survivors  were  absolutely  entitled  to 
the  legacy. 

[The  Master  of  the  Bolls  considered  that  the  decision  upon  this 
will,  already  reported  in  2  My.  &  K.  441  (see  39  R.  R.  233),  precluded 
him  from  holding  that  the  deceased  legatee  had  a  transmissible 

interest.] 


1841. 
Mr.  12,  13. 

JfolU  Court. 

Lord 

Lanodale, 

M.R. 

[4271 


LINCOLN  V.  WRIGHT  (^). 

(4  Beav.  427-433.) 

Two  executors  permitting  their  oo-executor  to  retain  in  his  hands  the 
ascertained  residue,  held  liable  as  for  a  breach  of  trust. 

Enquiry  refused  as  to  the  concurrence  of  cestui  que  trust,  where  it  was 
not  alleged  by  the  answer,  and  was  unsatisfactorily  proved  by  the  evidence. 

Executors,  liable  for  the  default  of  their  co-executor,  who  had  become 
bankrupt,  held  entitled,  upon  payment  by  them,  to  the  benefit  of  the  proof 
in  bankruptcy  against  his  estate. 

The  testator,  by  his  will,  "  gave  and  bequeathed  the  remainder 
and  residue  of  bis  property  to  his  trustees  after  named,  to  be  put 
out  on  real  or  Government  securities,  in  the  name  of  his  trustees ;" 
and  he  gave  the  interest  to  his  daughter  Susan  Lincoln,  and  her 
husband  William  Lincoln,  for  their  maintenance  and  support  during 
their  natural  life,  or  the  life  of  the  survivor,  with  remainder  to  their 
children ;  and  he  appointed  Wright  and  Eust  **  executors  *'  of  his  will. 

The  testator  made  a  codicil,  whereby  he  appointed  Boughen,  with 
the  said  Wright  and  Eust,  **  executors  "  of  his  will. 

The  testator  died  in  November,  1826,  and  his  will  was  proved  by 
his  three  executors.  Wright  was  appointed  the  active  executor  by 
his  co-executors :  and,  in  1827,  a  sale  by  auction  took  place  of  the 
testator's  property,  the  greater  part  of  which  was  sold  to  John 
Andrews  Lincoln,  one  of  the  children  of  the  tenants  for  life. 

In  1830  the  residuary  account,  signed  by  the  three  executors,  was 
passed  at  the  Stamp  Office,  showing  a  residue  of  808/.  on  which  duty 

(1)  In  a  subsequent  decision  on  the  child. — 0.  A.  S. 

same  will,   reported  in    12   Beav.   at  {2)  ChiUingtoorthy.Chamhers[\S^'] 

p.  200,  it  was  held  that  there  was  no  1  Ch.  685,  65  L.  J.  Ch.  343,  C.  A. 
implied  gift  to  the  issue  of  a  deceased 
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was  paid.     At  the  end  of  the  year  1880,  J.  A.  Lincoln  paid  the    *  Lincoln 
remainder  of  what  was  due  on  account  of  his  purchases  to  the      wbight. 
defendant  Wright.    Wright  had,  in  fact,  received  the  whole  of  the 
residue,  amounting  to  about  800/.,  which  he  never  invested  in 
Government  securities  as  directed  by  *the  will,  but  retained  in  his      f  •^ss  ] 
hands,  and  he,  from  time  to  time,  paid,  yearly,  82/.  as  interest  to 
the  tenants  for  life.     From  the  evidence  in  the  cause,  the  Court 
came  to  the  conclusion,  that  he  had  received  and  retained  the  800/. 
with  the  knowledge  and  concurrence  of  his  co-executors. 

This  bill  was  filed  in  1889  by  Mr.  and  Mrs.  Lincoln  and  some  of 
their  children,  and  it  sought  to  make  the  executors  responsible. 

W^right  became  embarrassed,  and  after  he  had  filed  his  answer  he 
w^as  declared  a  bankrupt,  and,  having  obtained  his  certificate,  was 
examined  as  a  witness. 

There  was  no  allegation  in  the  answer,  that  Mr.  and  Mrs.  Lincoln 
concurred  in  the  breach  of  trust ;  but  the  evidence  of  Wright  stated 
as  follows :  ''I  believe  the  said  plaintiffs  (Mr.  and  Mrs.  Lincoln)  did 
know  that  the  said  capital  was  not  invested  pursuant  to  the  trusts 
of  the  said  testator's  said  will ;  I  have  no  particular  reason  for  that 
belief,  because  I  had  no  conversation  with  them  on  the  subject ;  but 
my  impression  is,  that  they  were  aware  that  it  was  not  invested." 

Mr.  PemheHon  and  Mr,  Jemmett  for  the  plaintiffs: 

^^llere  personal  property  is  bequeathed  to  executors  as  trustees, 
there,  by  proving  the  will,  they  accept  the  trusts :  Mucklow  v.  Fuller  (i) ; 
and  the  retainer  by  one  of  the  amount  of  the  clear  residue,  with  the 
knowledge  and  concurrence  of  the  others,  render  them  all  liable  to 
the  loss  that  has  happened :  Booth  v.  Booth  (2).  As  the  amount 
seems  ascertained,  the  plaintiffs  waive  taking  the  accounts,  and 
ask  for  a  declaration  of  the  defendants'  ^liability  for  the  sum  of  [  *429  ] 
797/.  19«.  lOrf.,  the  balance  shown  by  Wright's  answer,  with  the 
costs  of  the  suit. 

Mr,  G.  Turner  and  Mr.  Steere,  for  the  defendants  Rust  and 
Boughen : 

^  *  If  the  defendants  Bust  and  Boughen  are  compelled  to  pay, 
they  ought  to  have  the  benefit  of  the  proof  against  Wright's  estate. 

Mr.  Cooper,  for  Wright. 

3//*.  Holt,  for  the  assignees. 

(1)  23  B.  R.  29  (Jacob,  198).  (2)  49  R.  R.  304  (1  Beuv.  125). 
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Lincoln  •  Mr,  Ponbertan,  in  reply : 

V, 

Wbioht.         The  objection  of  the  concurrence  of  the  cestui  que  trusts  is  not 
raised  by  the  pleadings,  and  is  not  borne  out  by  the  evidence. 

The  Master  of  the  Bolls  : 

The  testator  in  this  cause  died  in  the  month  of  November,  1826, 

[  *430  J      having  given  his  residuary  estate  to  his  *executors,  with  a  direction 

that  it  should  be  invested  on  real  or  Government  security,  and  that 

the  income  should  be  paid  to  the  plaintiffs  Mr.  and  Mrs.  Lincoln  for 

life,  with  remainder  over  to  their  children. 

The  will  was  proved  by  the  three  executors ;  and  it  is  perfectly 
clear,  upon  the  evidence,  that  all  three  executors  acted  in  the 
administration  of  the  estate.  The  residue  appears  to  have  been 
ascertained,  and  that  residue  remained  in  the  hands  of  Wright,  one 
of  the  executors,  and  in  consequence  of  his  bankruptcy  the  whole  or 
a  great  part  of  it  has  been  lost.  The  principal  object  of  this  suit,  is 
to  charge  the  other  executors  with  the  amount  of  that  loss,  so  as  to 
make  good  to  the  trust,  that  which  has  been  abstracted  from  it,  by 
the  breach  of  trust,  or  by  the  disobedience  to  those  plain  directions 
which  were  given  by  the  testator  for  the  security  of  his  residuary 
estate.  It  does  not  appear  to  me  to  be  very  material  to  consider, 
whether  the  three  executors,  or  only  two  of  them  were  trustees ; 
because  the  residue  was  ascertained,  the  amount  of  it  appears  to 
have  been  admitted,  and  it  seems  to  be  perfectly  clear,  upon  the 
evidence,  that  two  of  them  permitted  that  residue  to  remain  in  the 
hands  of  the  third.  It  is  a  very  short  case,  and  on  those  settled  prin- 
ciples on  which  this  Court  acts,  I  can  have  no  doubt  whatever,  bat 
that  the  two  executors  are  liable  for  the  loss  which  was  incurred  by 
the  bankruptcy  of  the  third. 

This  bill  is  filed  for  the  purpose  of  having  an  account,  in  order 
that  the  amount  of  the  loss  sustained  may  be  accurately  ascertained. 
The  bill  charges  that  the  amount  of  the  ascertained  residue  was 
800Z.  and  upwards.  That  statement,  so  far  from  being  denied,  is 
admitted  by  the  answer ;  and,  by  the  evidence  produced,  it  seems 
[  431  ]  that  the  three  executors  sent  the  residuary  ^account  to  the  Stamp 
Office,  which  accords  with  the  statement  in  the  bill  and  with  the 
admission  in  the  answer  ;  nevertheless,  it  does  not  appear  that  the 
bill  proceeds  on  the  ground  of  that  being  an  ascertained  balance, 
but  alleges  that  the  sum  due  to  the  estate  was  that  sum  and 
upwards,  and  prays  for  the  account.  The  plaintiffs  now  desire, 
with  a  view  to  save  further  expense  in  the  prosecution  of  this  cause, 
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to  rest  satisfied  with  the  balance  charged  in  the  bill,  proved  in  the  Lincoln 
evidence,  and  admitted  by  the  answer.  The  defendants  object  to  wrioht. 
this  course,  and  say  that  they  are  entitled  to  have  the  account 
taken;  and  it  appears  to  me  that  they  ought  if  they  desire  it  to  have 
the  account  taken.  I  think  that  they  are  entitled  to  have  the 
account  taken  under  the  circumstances ;  but  they  are  not  entitled  to 
have  the  account  taken  for  the  purpose  of  delaying  the  performance 
of  that  duty,  which,  I  apprehend,  is  fixed  upon  them  by  the  circum- 
stances and  facts  of  this  case.  I  think  that  I  ought  to  order  them 
to  pay  into  Court,  that  which  appears  to  be  the  admitted  balance, 
nay,  the  proved  balance,  due  from  the  three  executors,  and  I  ought, 
as  it  is  desired  on  the  part  of  the  plaintiffs,  to  state,  that  upon  the 
application  of  the  defendants,  the  account  is  directed. 

A  point  which  has  very  frequently  been  the  subject  of  discussion 
in  this  Court  is  raised,  whether,  if  they  are  liable  for  the  whole, 
they  are  not  at  least  entitled  to  be  relieved  from  some  portion  of 
their  rebponsibility;  because,  as  they  allege,  the  persons  who  are 
tenants  for  life,  and  some  of  the  persons  who  have  an  interest  in 
remainder,  acquiesced  in  that  departure  from  the  strict  direction 
of  the  will,  in  consequence  of  which  the  loss  has  been  sustained. 
They  say,  that  Mr.  and  Mrs.  Lincoln  consented  to  the  arrangement 
by  which  the  money  was  left  in  the  hands  of  Wright ;  that,  at  any 
rate,  it  *was  perfectly  well  known  to  them,  and  that  they  [  *432  ] 
acquiesced  in  it,  and  that  the  same  may  be  said  of  the  defendant 
John  Andrews  Lincoln.  Now,  nothing  can  be  more  clear  than  the 
rule  which  is  adopted  by  the  Court  in  these  cases :  that  if  one 
party,  having  a  partial  interest  in  the  trust  fund,  induces  the 
trustees  to  depart  from  the  direction  of  the  trust  for  bis  own  benefit, 
and  enjoys  that  benefit,  he  shall  not  be  permitted,  personally,  to 
enjoy  the  benefit  of  the  trust,  whilst  the  trustees  are  subjected  to 
a  serious  liability  which  he  has  brought  upon  them.  What  the 
Court  does,  in  such  a  case,  is  to  lay  hold  of  the  partial  interest  to 
which  that  person  is  entitled,  and  apply  it,  so  far  as  it  will  extend, 
in  exoneration  of  the  trustees,  who,  by  his  request  and  desire  or 
acquiescence,  or  by  any  other  mode  of  concurrence,  have  been 
induced  to  do  the  improper  act.  Now,  is  there  any  evidence 
whatever  of  such  acquiescence  oi*  concurrence  here  ?  First  of  all,  it 
does  not  appear  that  any  such  thing  is  alleged  in  the  answer ;  next, 
is  there  any  proof  of  it  ?  It  does  not  appear  to  me  that  there  is  any 
proof  of  it;  for  the  only  person  who  is  called  on  to  prove  it  states, 
he  believes  the  parties  knew  that  there  had  not  been  an  investment 
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Ji.R. 


Lincoln 

V, 

Wright. 


I  '433] 


according  to  the  terms  of  the  trust ;  bat  he  states  ''  that  he  had  no 
particular  reason  for  that  belief ; "  and  the  only  reason  suggested 
for  believing  that  he  entertained  that  belief  is  this,  that  the  tenants 
for  life  received  the  income  from  Wright,  which  was,  or  may  have 
been  a  larger  income  than  would  have  arisen  from  an  investment 
in  the  funds.  I  think  that  this  is  not  sufficient  either  to  prove  it 
or  to  warrant  me  in  directing  an  inquiry. 

I  must  declare,  in  the  first  place,  that  these  trustees  are  liable  to 
make  good  the  loss  which  has  been  sustained  by  the  bankruptcy  of 
Mr.  Smith  Wright,  and  I  must  order  them  to  bring  into  Court  the 
sum  of  *797L  Ids.  lOd.,  and  upon  the  application  of  the  defendants 
the  accounts  must  be  directed  to  be  taken.  The  claim  against  the 
bankrupt's  estate  should  be  perfected,  and  upon  payment  into 
Court  of  the  amount  by  Bust  and  Boughen,  the  benefit  of  the  proof 
against  the  bankrupt's  estate  should  be  assigned  to  them  by  the 
plaintiffs. 


1841. 

A'oo,  16,  16, 
17. 


Roll*  Court. 

Lord 

Langdjlle, 

M.R. 

[450] 


EOBINSON  V.  HUNT. 

'  (4  Beav.  450^51.) 

Bequest  of  an  annuity  to  A.  and  B.,  and  to  the  survivor  for  life ;  and  if 
A.  should  Have  any  **  children,"  then  to  be  equally  divided  between  them ; 
but  if  A.  should  die  '*  without  lawful  issue,"  then  to  0.  and  his  heirs  for  ever : 
Held,  that  the  children  of  A.  took  absolute  interests  in  a  perpetual  annuity. 

The  testator,  by  his  will,  bequeathed  to  his  brother  Samuel  Hunt 
an  annuity  of  100/.,  to  be  paid  by  two  half-yearly  annuities  of  50Z. 
each,  and  after  his  decease  he  bequeathed  the  same  annuity  to 
Catherine  Hunt,  the  testator's  sister-in-law,  and  Samuel  Hunt,  the 
testator's  nephew,  to  be  equally  divided  between  them  during  their 
joint  lives,  and  to  the  survivor  of  them  ;  and  he  then  "  charged  his 
estate  (excepting  certain  land  in  his  will  described)  for  the  due 
payment  of  the  said  annuities  of  50Z.  each,  on  the  5th  day  of  April 
and  10th  day  of  October  in  every  year  after  his  decease  during^ 
their  lives,  or  the  life  of  the  longest  liver  of  them,  his  said  brother, 
his  wife,  or  son  aforesaid,  and  in  case  of  non-payment,  thirty  days 
after  the  said  annuity  should  have  been  properly  demanded,  he 
authorised  his  said  brother,  during  his  life,  to  seize  the  said  estate, 
and  to  receive  the  rents  and  profits  until  he  should  be  paid 
the  said  annuity ;  and  also,  after  his  decease,  the  same  power 
and  authority  to  his  said  sister-in-law,  or  his  nephew,  during  their 
joint  lives,  or  the  longest  liver  during  his  life."  The  testator  then 
expressed  himself  as  follows :    '*  And  if  my  said  nephew  should 
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have  any  children  lawfully  begotten,  then  the  said  annuity  to  be 
equally  divided  between  them ;  but  if  only  one  child,  then  that 
child  to  receive  the  said  annuity ;  but  if  my  nephew  aforesaid 
should  die  without  issue  lawfully  begotten,  then  I  will  and  desire 
that  the  said  annuity  of  lOOZ.,  to  be  paid  as  aforesaid,  should  be 
given  to  my  coasin  Charles  Westley,  and  to  his  heirs  for  ever." 

Samuel  Hunt,  Samuel  Hunt  the  younger,  and  Catherine  Hunt 
were  all  dead,  the  latter  being  the  last  survivor.  There  were 
several  children  of  Samuel  Hunt  the  younger,  and  the  question 
was,  what  interest  they  took  in  the  annuity  of  100/. 

Mr.   PembertoHy   Mr.  Kindersley^   Mr.  Bichner,  and  Mr.  F. 
Calvert,  for  the  several  parties. 

The  Master  of  the  Bolls  said :  the  only  doubt  seemed  to  be, 
whether  the  parent  took  in  the  nature  of  an  estate  tail ;  but  he 
reserved  judgment. 

The  Master  of  the  Bolls  said,  that  the  decisions  did  not 
appear  to  be  uniform  ;  but  he  thought  in  this  case  that  the  word 
"  issue  "  ought  to  be  read  **  such  issue,"  meaning  "  children,"  and 
that  the  children  took  absolute  interests  in  a  perpetual  annuity  of 
1001.  a  year  (i). 

Decree. — Declare  the  children  of  Samuel  Hunt,  the  son, 
*'  entitled  or  acquired  vested  interests  in  perpetuity,  in  equal  shares, 
as  tenants  in  common,  to  or  in  the  annuity  of  lOOZ.  bequeathed  by 
the  will  of  Charles  Hunt,  the  testator." 


Robinson 

r. 

Hunt. 


[451  1 


iVbr.  1 7. 


The  ATTORNEY-GENEEAL  v.   The  SOUTH  SEA 

COMPANY  (2). 

(4  Beav.  453—460.) 

Lease  for  999  years  of  charity  property,  at  a  fixed  rent,  upheld,  the 
arrangement  appearing  free  from  fraud,  and  for  the  benefit  of  the  charity. 

In  a  proper  case,  charity  trustees  have  the  power  of  alienating  the 
charity  property. 

The  object  of  this  information  was  to  set  aside  a  lease  of  charity 
property,  which  had  been  granted  for  a  term  of  999  years,  at  a 
fixed  rent  of  45/. 

(1)  SeeBlewUty.HohcriB,  54  R.  R,  291  and  L,  tt-  N,  W,  lit/,  Co.  [1896]  1  Ch. 
(10  Sim.  491,  and  Cr.  &  Ph.  274).  54,  596,  65  L.  J.  Ch.  439,  C.  A.,  and 

(2)  See  now  18  &   19  Vict.  c.   124,  the  cases  there  coUocted.— O.  A.  S. 
s.  29,  and  bee  In  re  Mason* s  Orphaitaye 


1841. 
Nov,  17, 18. 


MvUt  Cvuti, 

Lord 

Langdalb, 

M.  R. 

[453] 
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A.-a.  By  an  indentare  dated  in  1667,  Margaret  Taylor  conveyed  to 

Xhb  Matthew  Smallwood  and  other  parishioners  of  the  parish  of 
cirJpAN^^  St.  Martin  Outwich,  in  the  city  of  London,  and  their  heirs,  "  eight 
messuages,  with  a  tenement,  coal-hole,  and  premises,  situate  in 
Hammond's  Alley,  in  or  near  Bishopsgate  Street,  in  that  parish,'* 
to  be  received  by  the  churchwardens,  and  applied,  with  the  advice 
and  assistance  of  the  parson  and  ancients  of  the  parish  who  should 
have  borne  the  office  of  churchwarden,  upon  certain  charitable 
trusts,  for  the  benefit  of  the  poor  of  the  parish ;  and  as  to  some 
small  fixed  sums  for  two  sermons  to  be  preached  yearly. 

By  an  indenture  dated  in  1725,  the  churchwardens,  parson,  and 
several  other  persons,  being  parishioners  and  trustees,  in  con- 
sideration of  185/.  paid  them,  demised  the  property  to  the  South 
Sea  Company,  for  999  years,  at  a  clear  yearly  rent  of  45?.,  with 
liberty  to  pull  down  the  buildings  and  erect  new  ones.  The  lease 
contained  a  covenant,  on  the  part  of  the  lessees,  to  keep  the 
buildings  to  be  erected  thereon  in  repair. 

It  appeared  that  the  property  was,  at  the  time  of  making  the 
lease,  let  to  eight  tenants  at  small  rents,  which,  together,  amounted 
to  about  77L  a  year ;  but  it  was  proved  by  the  parish  books,  that 
[  '454  ]  the  expenses  for  *repairs,  rates,  &c.,  paid  by  the  landlords,  were 
such  as  to  reduce  the  average  of  the  net  rents  received  during  the 
ten  previous  years  to  the  sum  of  24Z.  Is. 

After  obtaining  the  lease,  the  old  houses  were  pulled  down,  and 
part  of  the  South  Sea  House  and  other  valuable  buildings  were 
erected  on  the  site. 

The  particulars  of  this  case  being  certified  by  the  Charity 
Commissioners  under  the  59  Geo.  III.  c.  81,  this  information  was 
filed  in  1830,  against  the  South  Sea  Company  and  other  persons 
alleged  to  be  in  possession  of  the  property  ;  it  submitted,  that  the 
lease  ought  to  be  set  aside,  and  that  the  full  rent  ought  to  be 
accounted  for ;  it  charged,  that  the  rent  in  1725  was  greater  than 
45Z.  a  year,  and  that  even  if  the  reserved  rent  was  the  full  value  of 
the  premises,  the  lease  was  a  very  improvident  lease,  by  reason  of 
the  length  of  time  for  which  the  same  was  granted.  It  charged 
also,  that  it  was  a  fraud  and  breach  of  trust  on  the  part  of  the 
trustees,  and  it  prayed  that  the  lease  might  be  delivered  up  to  be 
cancelled,  and  that  the  defendants  might  account  for  a  fair  rent. 

The  defendants  insisted  on  the  validity  of  the  lease,  and  stated, 
that  so  far  from  being  improvident  and  improper,  the  arrangement 
was  beneficial  and  advantageous  to  the  charity ;  that  the  premises 
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were  at  the  time  in  a  ruinous  and  dilapidated  state,  and  were        A.-a. 

mm 

situate  in  an  obscure  alley,  having  no  thoroughfare  or  frontage         the 
to  any    principal    street,   and   that  it  afforded    no    prospect    of    ^oJ^^^ 
improvement. 

At  the  hearing  the  parish  books  were  produced,  from  which  it 
appeared,  that  several  meetings  of  the  rector,  churchwardens,  and 
parishioners  had  taken  place  between  *the  years  1720  and  1725,       [  *455  ] 
for  the  purpose  of  considering  the  best  mode  of  disposing  of  the 
charity  property. 

One  was  held  in  June,  1720,  *'  to  hear  the  proposal  of  a 
Mr.  Carpenter  to  build  upon  the  estate,  who  promised  to  give  his 
proposal  in  writing  within  fourteen  days.'*  Another  was  held  in 
October  following,  to  consider  whether  it  was  for  the  interest  of  the 
parish  to  let  the  ground  and  houses  on  lease,  and  if  so,  what  price  . 
to  set  thereon,  and  for  what  term  of  years ;  when  it  was  agreed  to 
make  an  offer  to  Mr.  Gore  to  let  it  by  lease  for  sixty-one  years,  he 
building  thereon  to  the  value  of  1,500/.  and  upwards,  he  paying  852. 
per  annum  clear  of  all  taxes,  provided  Mr.  Gore  returned  his 
answer  in  two  months. 

Mr.  Gore  having  given  no  answer,  and  the  houses  being  very 

> 

much  out  of  repair,  a  committee  was  appointed  in  March  following, 
for  arranging  with  workmen  to  put  the  houses  into  repair  in 
December,  1721. 

What  became  of  this  proposal  did  not  appear,  but  another 
meeting  took  place  on  the  11th  of  March,  1724,  at  which,  as  it 
appeared  from  the  parish  books,  '*  Mr.  Gore  acquainted  the  vestry 
that  he  had  some  discourse  with  a  committee  of  the  South  Sea 
Company,  about  taking  a  lease  of  the  parish  houses  and  ground  in 
Hammond's  Alley,  and  that  the  South  Sea  Company  had  made  the 
following  offer  to  the  parish :  First,  to  take  a  lease  of  all  the 
premises,' at  the  yearly  rent  of  45/.  per  annum,  to  be  paid  clear  of 
all  taxes  and  deductions  whatsoever  now  due  or  hereafter  to  be 
laid  on  the  premises ;  second,  the  lease  to  be  for  the  term  of  999 
years ;  third,  the  rent  to  be  paid  half-yearly  ;  fourth,  to  commence 
from  Lady  Day,  1725.  It  was  resolved  n.  d.  c.  that  the  vestry 
*agreed  to  the  said  proposals ;  and  that  Mr.  Gore,  Mr.  Bedle,  [  *^^^  ] 
Mr.  Martin,  Mr.  Knight,  and  Mr.  Nichols,  or  any  three  of  them,  be 
desired  to  attend  and  conclude  this  affair."  It  also  appeared  from 
the  books  that  on  the  10th  of  April,  1724,  new  trustees  of  the 
property  were  appointed,  and  it  was  agreed,  ''that  the  said  new 
trustees  with  the  churchwardens  should  forthwith  grant  a  lease 
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A.-a.        61  the '  said  estate  to  the  South  Sea  Company,  pursuant  to  the 

The         agreement  proposed  and  agreed  on  at  the  last  vestry." 
South  Sea 

Mr.  Turner  and  J/r.,  Blunt,  in  support  of  the  information. 
*  *  *  [See  Attorney- General  y.  Brettingham  (i),  and  other  cases 
there  cited.] 

Mr,  Tinney,  Mr,  Lovat,  and  Mr,  Bosanquet,  for  the  South  Sea 
Company,  insisted  on  the  validity  of  the  lease,  contending  that 
there  was  no  law  or  rule  of  this  Court  which  prevented  the 
absolute  alienation  of  charity  property,  provided  it  were  beneficial. 
That  here  the  arrangement  was  fair  and  open,  and  free  from  all 
fraud,  and  was  found  to  be  one  most  beneficial  to  the  charity. 

[They  cited  Attorney-General  v.  Hnngerford  (2),  Attorney-General 
V.  Cross  (3),  and  Attorney-General  v.  Warren  (4).] 

I  457  ]  Mr.   Pemherton   and  Mr.   J.  liussell,   for   the  executors    of 

Mr.  Hellish. 

Mr,  Lloyd  and  Mr.  Bayley,  for  the  defendant  Irving. 

Mr,  Kindersley  and  Mr,  R,  D.  Thompson,  for  the  defendant 
Simpson. 

Mr,  Turner,  in  reply. 

The  Master  of  the  Rolls  said,  he  must  carefully  look  over  the 
admissions  before  he  decided  the  case. 

i\-(>r.  18.      The  Master  of  the  Rolls  : 

The  object  of  this  information  is  to  set  aside  a  lease  granted  by 
the  trustees  of  a  charity  to  the  South  Sea  Company. 

The  lease,  being  for  a  term  of  999  years  at  a  fixed  rent  of  45/.  a 
year,  is  admitted  to  be  an  alienation  of  the  property ;  and  it  is 
contended  in  support  of  the  information,  that  in  this  Court  it  ought 
to  be  considered  as  void,  if  not  simply  because  it  is  an  alienation, 
yet  because  it  is  an  alienation  for  want  of  suflScient  consideration, 
and  injurious  to  the  charity. 

It  is  the  duty  of  the  trustees  of  a  charity  so  to  manage  and 
dispose  of  the  property  intrusted  to  them,  as  may  best  promote 
and  maintain  the  charitable  purposes  of  the  founder. 

(1)  52  K.  K.  46  (3  lieav.  91).  (3)  17  E.  R.  121  (3  Mer.  540). 

(2)  37  R.  R.  145  (2  a.  &  Fin.  357).  (4)  19  R.  R.  74  (2  Swonst.  302), 
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It  is  plain  that,  in  ordinary  cases,  a  most  important  part  of  this        a.-g. 
duty  is  to  preserve  the  property;   but  it  may  happen,  that  the         the 
purposes  of  the  charity  may  be  best  sustained  and  promoted  by    ^"J^^^h  Sea 
alienating  the  specific  property.     The  law  has  not  forbidden  the       [  458  ] 
alienation,  and  this  Court,  upon  various  occasions,  with  a  view  to 
promote  the  permanent  interests  of  charities,  has  not  thought  it 
necessary  to  preserve  the  property  in  specie,  but  has  sanctioned 
its  Alienation. 

That  which  the  Court  might  have  done,  upon  its  own  considera- 
tion of  what  would  have  been  beneficial  to  the  charity,  might  have 
been  done  by  trustees,  upon  their  own  authority,  in  the  exercise  of 
their  legal  powers ;  and  however  imprudent  it  may  have  been  in 
trustees  to  take  so  great  a  risk  upon  themselves,  and  in  other  parties 
to  contract  with  them  and  take  conveyances  from  them  under  such 
circumstances ;  yet,  if  upon  consideration  it  should  appear  upon 
subsequent  investigation,  that  the  transaction  was  fair  and  beneficial 
to  the  charity  at  the  time,  it  does  not  appear  to  be  the  duty  of  the 
Court  to  set  it  aside,  merely  because  circumstances  have  occurred^ 
in  which,  at  the  time  of  inquiry  and  after  the  lapse  of  many  years, 
it  may  be  supposed  that  a  greater  revenue  might  have  been  derived 
from  the  specific  property,  than  from  the  property  substituted  on 
the  alienation  complained  of. 

The  Court  must  consider  the  original  fairness  and  prudence  of 
the  transaction. 

There  is  necessarily  a  great  difference  between  the  dealing  of  an 
individual  with  his  own  property,  and  the  dealing  of  a  trustee  with 
trust  property.  The  trustee  is  not  permitted  to  act  as  he  pleases, 
or  upon  his  own  view  of  what  is  best ;  he  is  so  to  act  as  to  be  always 
'prepared  to  show  to  the  satisfaction  of  a  court  of  equity,  that  he  [  •469  ]  . 
has  acted  fairly  and  prudently  in  the  administration  of  the  trust, 
and  for  the  benefit  of  the  cestui  que  trusts.  The  difficulty  of  doing 
this  after  a  great  lapse  of  time  is  obvious ;  but  if  the  difficulty  is 
overcome,  the  trustees  and  those  dealing  with  them  are  not  to  be 
charged  as  in  the  case  of  breach  of  trust,  merely  because  there  was 
an  alienation  of  the  specific  property  comprised  in  the  trust. 

In  this  case,  the  circumstances  only  appear  from  certain  entries 
in  the  books  of  the  vestry ;  and  having  carefully  examined  them, 
I  am  of  opinion  that  there  was  no  fraudulent  contrivance.  It 
appears  that  the  subject  was  discussed  publicly,  not  only  before  the 
trustees,  but  before  the  clergyman  and  parishioners,  who,  from 
their  position,   were  best  qualified  to  consider   what  was  most 
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South  Sea 
Company. 


[  ♦460  ] 


beneficial  to  the  trust :  that  the  mode  of  managing  with  the  pro- 
perty was  frequently  discussed,  and  that  the  present  one  was  not 
adopted  until  the  others  had  all  failed ;  nothing  like  fraud  can 
therefore  be  imputed :  the  property  was  of  a  nature  likely  to 
produce  considerable  difficulty  in  the  receipt  of  rent;  the  tene- 
ments were  stnall,  and  the  rents  were  irregularly  received,  there 
being  instances  of  three  or  four  years'  arrears,  so  that  a  steady 
rental  for  the  charity  could  not  be  relied  on,  and  a  considerable 
outlay  for  repairs  had  become  necessary.  In  addition  to  this  the 
clear  rents  received  for  some  years  before  the  transaction  were 
greatly  less  than  the  rent  obtained. 

Taking  into  consideration  the  nature  of  the  property,  the  difficulty 
in  collecting  the  rents,  the  outlay  which  had  become  necessary,  and 
the  other  circumstances  of  the  case,  I  think  it  may  be  reasonably 
inferred  that  a  greater  income  was  secured  to  the  charity  than  any 
*ever  received,  or  likely  to  be  received ;  and,  on  the  whole,  without 
saying  that  the  evidence  is  strong,  I  think  I  must  conclude  that  the 
arrangement  was  prudent  and  beneficial  to  the  charity. 

If  I  thought  it  likely  that  further  evidence  or  information  could 
be  produced,  I  should  be  disposed  to  direct  an  inquiry  before  the 
Master ;  but  as  that  is  improbable,  I  think  there  is  enough  to 
warrant  me  in  saying  that  the  transaction  was  beneficial ;  and  the 
information  must  therefore  be  dismissed. 


1841. 

Nov,  1«,  17. 
21. 

BolU  Court, 

Lord 

Langdale, 

M.R. 

[462] 


The  ATTORNEY-GENERAL  v.   PRETyMAN(l). 

(4  Beav.  462—467.) 

The  Warden  of  an  ancient  hospital  held  liable  to  refund  fines,  which, 
according  to  the  custom  of  his  predecessors,  he  had  received  for  renewals 
of  leases. 

Discretion  of  the  Court  in  limiting  the  enforcement  of  the  strict  rights 
of  charities  how  regulated. 

Beference  to  the  Attorney -General. 

By  a  deed,  dated  in  1244,  Simon  de  Roppell,  "  gave,  granted,  and 
by  that  his  present  charter  confirmed,  in  pure  and  perpetual  alms 
to  God  and  the  Blessed  Mary,  and  to  the  hospital  of  St.  John  the 
Baptist,  which  he  had  erected  in  his  court  of  Mere,  for  the  perpetual 
support  of  thirteen  poor  persons  as  well  in  bed  and  food  as  in 
clothing,  and  other  things  belonging  to  competent  food  and  clothing, 

(1)  Further     applications     in    this      material  to  the  point  here  reported. — 
suit  are  reported  in  8  Beav.  316,  and      O.  A.  S. 
in   19  Beav.   538,   but  they  are  not 


VOL.  Lv.]  1841.     CH.     4  BEAT.  462—404.  143 

and  of  the  Chaplain  there  ministering  and  his  household,  all  his        a.-q. 

Mm 

land  which  he  had  in  the  *Mere  with  all  the  appurtenances"  and  prety'mak. 
other  property  therein  described,  and  he  "gave  and  granted  to  the  [  *463  ] 
Bishop  of  Lincoln  and  his  successors,  the  right  of  patronage  of  the 
said  hospital,  so  that  the  Bishop  of  Lincoln,  whosoever  he  was  for 
the  time  being,  might  appoint  a  fit  Chaplain  warden  of  the  said 
hospital,  who  might  wear  any  religious  habit  according  to  the  dis- 
position of  the  said  Bishop,  and  should  there  perform  divine  service 
for  the  salvation  of  his  soul,  and  of  his  wife  Alice,  and  of  his  father 
and  mother,  and  of  his  predecessor  and  successors,  and  of  Hugh  his 
son ;  "  and  he  willed  "  that  the  Warden  chaplain,  once  in  the  year, 
should  render  an  account  to  the  Bishop  of  Lincoln  or  to  his 
attorney,"  and  should  be  removed  "if  he  should  not  conduct  him- 
self as  it  beseemed  him,  as  well  in  spiritual  as  temporal  matters ;  " 
and  in  case  of  the  death  of  any  of  the  poor  persons,  others  were  to 
be  substituted  by  the  Chaplain  with  the  consent  of  the  Bishop. 

For  a  long  series  of  years,  the  Chaplain  wardens  had  been  in  the 
habit  of  granting  leases  of  the  property  at  a  rent  of  82/.,  taking, 
however,  large  fines  for  the  renewal,  which  they  retained  for  their 
own  benefit. 

In  1817,  the  then  Bishop  of  Lincoln  appointed  the  defendant,  his 
son,  to  be  chaplain  warden. 

In  1819  the  defendant  renewed  the  lease  for  twenty-one  years, 
reserving  the  rent  of  82Z.,  and  taking  a  fine  exceeding  9,000Z. ;  he 
subsequently,  in  the  years  1826  and  1834,  again  renewed  the  lease 
for  twenty-one  years,  taking  fines  of  2,200Z.  and  1,742Z.  108., 
which  he  retained  for  his  own  use,  according  to  the  custom  of  his 
predecessors,  and  he  had  received  about  750Z.  for  timber. 

The  defendant  out  of  the  annual  rent  of  32{.  applied  24/.  to  the       [  464  ] 
use  of  six  poor  persons,  and  retained  the  remainder. 

The  building  of  the  hospital  had  ceased  to  exist,  and  it  appeared 
that  no  duties  were  performed  by  the  defendant. 

The  property  consisted  of  874  acres  of  tithe-free  land,  the  annual 
value  of  which  was  admitted  to  exceed  1,200/. 

'^he  case  having  been  investigated  by  the  Charity  Commissioners 
in  1835,  this  information  was  filed  in  May,  1889,  to  have  it  declared 
that  the  defendant  was  not  entitled  to  the  whole  rents  beyond  the 
24Z. ;  to  establish  the  charity  on  a  better  footing ;  and  to  make  the 
defendant  account  for  his  receipts  in  respect  of  the  fines  and  timber. 
A  transcript  book  containing  a  copy  of  the  charter  was.  in  the 
possession  of  the  Dean  and  Chapter,  which  they  refused  to  produce 
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A-Q-        to  the  Charity  Commissioners  without  the  assent  of  Pretyman,  which 

Pbetyman.    he  refused  to  give,  but  he  stated  by  his  answer  that  the  contents 

were  well  known,  and  easily  ascertained  from  other  sources,  and  no 

material  advantage  would  have  resulted  from  the  production  of  the 

copy. 

Mr.  Pemherion  and  Mr.  Blnnty  for  the  Attorney-General,  asked 
that  the  defendant  might  be  decreed  to  pay  the  amount  of  the  fines 
and  timber  money  without  interest,  which  together  amounted  to 
about  18,700{. ;  or  at  least,  that  he  might  account  to  the  charity  for 
the  full  annual  value  of  the  property  until  the  expiration  of  the  lease 
in  1855.  They  further  asked  that  Pretyman  might  pay  the  costs ; 
[  *465  ]  and  that  the  Dean  and  Chapter  *might  not  have  costs,  on  the  ground 
of  their  refusal  to  assist  in  the  investigation  of  the  matter. 

Mr.  Kinderslei/  and  Mr.  Loftxis  Wig  ram,  for  the  defendant 
Pretyman,  contended,  that  in  cases  of  this  kind,  where  parties  had 
erroneously  followed  the  practice  of  their  predecessors,  the  Court 
was  inclined  to  act  leniently  :  Attorney -General  v.  Brentwood 
School  (l),  Attorney-General  v.  Exeter,  Mayor  of  (2),  Attorney-General 
V.  Neivhnry  (3).  That  it  would  be  ruin  to  the  parties  to  make  them 
refund  that,  which,  having  every  reason  to  believe  their  own,  they 
had  spent;  and  that,  if  liable,  the  Court  or  the  Attttmey-General 
ought  under  the  circumstances  to  prevent  the  strict  rights  of  the 
charity  from  being  enforced. 

They  argued  that,  under  the  stat.  32  Hen.  YIII.  c.  28,  the 
masters  of  hospitals  had  the  same  power  of  taking  fines  on  renewals 
as  Bishops. 

Mr.  Faher,  for  the  Bishop  of  Lincoln. 

Mr.  Barloiv,  for  the  Dean  and  Chapter. 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Rolls: 

This  case  must,  in  a  great  degree,  depend  on  the  conduct  of  the 
defendant:  I  will  therefore  read  his  answer,  in  order  to  satisfy 
myself  on  that  point.  It  is  however  a  great  mistake  to  suppose 
that  the  Court  has  any  discretion  in  determining  the  right  of  a 
charity.    The  discretion  is  only  in  considering  how  far  that  right 

(1)  36  R.  R.  334  (1  My.  &  K.  376).  (3)  41  R.  R.  157  (3  My.  &  K.  647). 

(2)  26  R.  R.  105  (Jacob,  448). 
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*is  to  be  enforced..  These  sums  of  money,  beyond  all  doubt,  belong        a-o. 
to  the  charity ;  but  whether  it  is  expedient  and  proper,  in  the    prettman. 
exercise  of  that  discretion  to  which  Sir  Thomas  Plumer  adverted,       [  '406  ] 
in  the  case  cited,  and  to  which  discretion  I  have  myself  very  often 
resorted  to  enforce  the  full  right,  must,  in  this  as  in  all  these  cases, 
be  the  subject  of  serious  consideration. 

I  have  always  considered,  that  where  a  party  has,  quite  innocently, 
possessed  charity  property  which  ought  to  have  been  applied 
according  to  the  directions  of  the  trust,  and  has  so  continued  for 
a  number  of  years,  until  by  some  accidental  circumstance  he  has 
been  apprised  of  the  erroneous  application,  if  he  then  comes 
forward,  and  gives  every  facility  to  the  future  due  application  of 
the  trust  money,  it  is  by  no  means  an  improper  exercise  of  the 
discretion  of  this  Court  to  save  him  as  much  as  possible  from  a 
by-gone  account  I  have  very  frequently  acted  on  that  principle, 
which  I  consider  for  the  benefit  of  charities  in  general;  for  by 
acting  on  that  principle,  a  great  facility  has  been  afforded  in 
realizing  charity  property,  which  otherwise  might  not  have  been 
recovered  from  misapplication.  The  promptitude  of  the  defendant 
to  assist  in  setting  the  matter  right,  is  an  important  element  to  be 
considered  in  the  exercise  of  that  discretion ;  if  there  has  been  a 
resistance  to  the  establishment  of  the  right  or  a  concealment  of 
the  evidence,  which  concealment  would  lead  to  the  presumption 
that  there  may  have  been  more  previous  knowledge  than  is  admitted, 
it  becomes  a  much  more  difficult  thing  to  give  to  a  defendant  the 
benefit  of  that  discretion. 

It  is  not  to  be  forgotten,  also,  that  instances  have  occurred  in 
cases  of  this  description  in  which  the  Court,  however  hard  it  might 
think  the  case,  has  not  thought  *it  right  to  act  on  the  discretion  [  *467  ] 
which  it  sometimes  thinks  fit  to  exercise.  There  is  a  case  in  which 
Lord  Eldon  did  not  think  fit  to  exercise  it  himself,  but  referred 
the  matter  to  the  Attorney-General,  and  in  that  manner  obtained 
from  that  public  officer,  who  was  prosecuting  for  the  Crown,  the 
benefit  of  his  opinion  upon  the  matter.  I  will  read  over  this 
answer,  and  see  what  ought  to  be  done  in  this  case. 

The  Master  of  the  Rolls  said  he  had  examined  the  answer,       .Wtr,  17. 
and  that  he  thought,  under  the  circumstances,  the  more  lenient 
course  proposed  by  the   counsel  for  the   information  might  be 
pursued  in  this  case,  and  that  the  defendant  ought  to  be  charged 
with  the  rack  rent,  after  deducting  the  reserved  rent  of  32/.  from 
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A.-o.        the  time  of  the  Commissioners'  report  down  to  the  expiration  of 
Prbtyman.    the  leases. 

It  was  afterwards  found  that  the  amount  to  be  paid  by  the 
defendant  would,  according  to  this  principle,  amount  to  so  consider- 
able a  sum,  that  the  defendant  would  be  utterly  unable  to  pay  it, 
and  the  case  was,  after  some,  not  very  hostile,  discussion,  referred 
to  the  consideration  of  the  Attarney-General  (i). 


184  . 
Nov,  24,  25. 

Rolls  Court, 

Lord 

Lanodale, 

M.R. 

[468] 


PAINE   V.    HYDE(£). 

(4  Beav.  468—474.) 

A  legacy  which  might  take  effect  immediately  was  given  upon  condition 
that  the  legatee  should  within  three  years  after  the  testator^s  death  pay 
all  money  due  from  the  legatee  to  his  estate :  Held,  that  the  substantial 
performance  of  the  condition  after  the  expiration  of  the  three  years  and 
before  the  legacy  became  payable  prevented  the  forfeiture  of  the  legacy  in 
the  absence  of  any  express  clause  of  forfeiture  or  gift  over  of  the  legacy 
on  failure  of  performance  of  the  condition. 

In  this  case  the  testator,  by  his  will,  gave  the  income  of  his 
residuary  estate  to  Catherine  Paine  during  her  life,  if  she  continued 
unmarried.     If  she  married,  he  gave  her  only  an  annuity  of  SOL, 
and  gave  the  residue  of  his  estate  to  the  children  of  Thomas  Hyde 
by  his  wife  Hannah  ;  but  in  case  Catherine  Paine  died  unmarried 
(which  event  happened),  he  directed  his  trustees  to  transfer  sums 
of  600t.  Consols  to  each  one  of  four  persons,  viz.,  John,  Edward, 
Thomas,  and  George  Fowle ;  but  in  case  of  the  death  of  either  of 
them,  then  he  directed  the  trustees  '^  to  pay,  assign,  or  transfer  the 
said  legacy  of  him  so  dying,  unto  and  equally  amongst  such  of  his 
children  as  should  be  then  living,  when  and  so  soon  as  the  youngest 
of  such  children  should  attain  the  age  of  fourteen  years  ;  "  and  to 
pay,  assign,  and  transfer  the  residue  of  his  estate  unto  such  person 
as  Catherine  Paine  should  appoint,  and  in  default  of  appointment 
(which  happened),  to  the  children  of  Thomas  Hyde  by  Hannah  his 
wife.     He  then  expressed  his  will  to  be,  ''  that  the  legacies  given 
to  them,  the  said  Edward,  Thomas,  and  George  Fowle,  were  given 
to  them  subject  to  and  upon  this  express   condition,  that  they, 
respectively,  and  their  respective  heirs,  executors,  and  adminis- 
trators, should,  within  three  years  next  after  his  the  testator's 


(1)  See  The Attomey-Oeneralv.  Brd- 
iinyham,  52  R.  R.  46  (3  Beav.  91). 


(2)  See  Holfinmkev.  Lister,  25  E,  R. 
117(1  Rus8.  500). 
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decease,  well  and  truly  pay  or  cause  to  be  paid  unto  the  testator's        Painb 

trustees  and  executors,  all  debts  or  sums  of  money  as  should  or       hyde. 

might  be  due  or  owing  by  or  from  them  or  any  of  them  at  the  time 

of  his  decease."   And  he  declared  that  nothing  in  his  will  contained 

should  invalidate  or  make  void  the  securities  which  he  held  for 

*the  repayment  of  money  due  to  him  from  Edward,  Thomas,  and       [  *469  ] 

George  Fowle. 

The  testator  died  in  January,  1800. 

Thomas  and  George  Fowle  were  indebted  to  the  testator  in  the 
sum  of  150/.,  which  was  not  paid  until  January,  1804.  Edward 
and  Thomas  were  also  indebted  to  the  testator  in  the  sum  of  1,900Z., 
and  were  bound  to  secure  the  reinvestment  of  6,400/.  Consols,  which 
sums  were  not  repaid  and  reinvested  until  May,  1806.  Thomas 
Fowle  was  also  indebted  to  the  testator  in  the  sum  of  845L,  which 
was  not  repaid  until  May,  1806 ;  so  that,  in  effect,  the  monies  were 
not  repaid  within  the  three  years  from  the  testator's  death,  as 
required  by  the  will. 

Edward,   Thomas,  and  George  Fowle  afterwards  died  in  the 

lifetime  of  Catherine  Paine,  and  she  died  unmarried  in  January, 

1840. 
The  legacies  were  now  claimed  by  the  children  of  Edward, 

Thomas,  and  George  Fowle,  who  presented  a  petition  in  the  cause 

for  payment. 

Their  claim  was  opposed  by  the  persons  entitled  to  the  residuary 

estate,  on  the  ground   that  the  condition,  (viz.  payment  of  the . 

debts  within   three  years  next  after  the  testator's  death),   had 

not  been  performed,   and  that  upon   the  context  of  the  whole 

will,  taken  in  connection  with  the  words  in  which  the  condition 

was  expressed,  it  appeared  that  the  testator  intended  a  strict 

performance. 

Mr.  Kindersley  and  Mr.  Purvis,  in  support  of  the  petition  : 

*     *     It  is  a  general  principle  of  the  Court,  that  it  will  relieve       [  470  ] 
against  a  forfeiture  occasioned  by  the  mere  nonpayment  of  money 
within  a  particular  time  :  Cage  v.  liussel  (i).     *     *     * 

The  condition  does  not  apply  to  the  petitioners,  who  are  the 
children,  for  the  testator  says,  **  the  legacies  given  by  me  to  them, 
the  said  Edward,  Thomas,  and  George  Fowle,  are  given  to  them 
upon  this  condition,"  &c.  This  condition,  therefore,  does  not  apply 
to  the  children. 

(1)  2  Vent.  362. 

10— 2i 
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Paink  Mr.   Pejnberton    and    M7\    Beavan,   contra    [cited    Dams   v. 

HyiE.  Thomas  (i),    Perry    v.    Meddoiccroft{2),    and    Burgess    v. 

Rohinson{zy\: 

r  472  J  The  condition  is  applicable  to  the  children,  who  take  in  substi- 

tution, for  every  provision  attaching  to  an  original  legatee  is 
applicable  to  the  substituted  legatee.    *    *    * 

r  473  ]  Mr.  Willcock,  in  the  same  interest. 

Mr.  Kindersley,  in  reply  : 

The  gift  to  the  children  is  a  substantive  gift,  and  the  performance 
of  the  condition  does  not  attach  to  them,  but  to  the  parents,  their 
respective  heirs,  &c. 

Mfc^o       rpjjg  u^j^grpBR  OP  THE  EoLLS  [after  stating  the  bequest  and  condition, 

said]: 

The  testator,  by  his  will,  has  given  a  great  many  legacies,  some 
of  which  he  directed  to  be  paid  at  particular  times ;  and  as  to  many 
of  his  legacies,  he  directed  that  they  should  not  be  paid  until  after 
the  expiration  of  three  years  from  the  time  of  his  death.  He 
directed  the  executors  to  get  in  all  monies  due  to  him,  as  soon  as 
convenient  after  his  death;  and  he  declared,  that  the  securities 
given  by  Edward,  Thomas,  and  George  Fowle  were  not  to  be 
invalidated  by  any  thing  in  his  will.  But  on  considering  the  whole 
will,  it  does  not  appear  to  me  to  throw  any  further  light  upon  the 
testator's  intention,  as  to  the  time  limited  by  the  condition,  than  is 
expressed  in  the  statement  of  the  condition  itself. 

The  legacies  were  contingent  upon  the  death  of  Catherine  Paine, 
unmarried.  It  was  wholly  uncertain  whether  she  would  marry  of 
not,  and  at  what  time  she  would  die ;  she  might  have  died 
unmarried  within  three  years  after  the  testator's  death.  It  was 
equally  uncertain,  whether  the  Fowles  would  survive  her  or  not; 
and  if  she  had  died  unmarried  within  the  three  years,  the  legacy 
[  *474  ]  might  have  become  vested  in  the  Fowles,  or  in  *the  children,  before 
the  expiration  of  the  time  appointed  for  the  performance  of  the  con- 
dition ;  and,  looking  at  these  circumstances,  and  considering  the  words 
in  which  the  condition  is  expressed,  I  think  that  it  is  to  be  regarded 
as  a  condition  merely  for  payment  of  money,  in  which  the  time  limited 

(1)  32B.B.  2o7(l  Buss.  &  My.  506).  dition),  and  see  TM  v.  Houldiich,  12 

(2)  Ante,  p.  49.  li.  R.  224  (1  V.  &  B.  248),  a  similar 

(3)  .3  Mer.  7  (where  there  was  a  gift  case.—  O.  A.  S. 
over  on  non-perfonnance  of  the  con* 
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has  not,  by  this  Court,  been  deemed  to  be  of  strict  obligation ;  and 
that  it  was  substantially  performed  bypayment  of  the  debts,  although 
the  money  was  not  paid  until  after  the  day  expressed  in  the  condition. 

I  am  therefore  of  opinion,  that  the  petitioners  are  entitled  to  the 
legacies  which  they  claim,  and  also  to  the  costs  of  the  application. 

When  the  testator  in  his  gift  to  the  children  of  Fowles,  in  the 
event  of  the  original  legatee's  dying,  describes  each  legacy  as  the 
legacy  of  him  so  dying,  he  does  not  mean  to  speak  of  the  legacy  as 
vested  in  him,  but  merely  as  a  legacy  which  would  have  been  his  if 
he  had  not  died ;  and  the  legacies  described  as  given  to  the  parents 
in  the  clause  expressing  the  condition,  were  only  contingent  legacies, 
which,  by  the  deaths  of  the  legatees  in  the  lifetime  of  Catherine 
Paine,  became  incapable  of  vesting  in  the  legatees,  and  in  fact 
became  contingent  legacies  to  the  children.  If  the  words  be 
construed  strictly,  they  do  not  apply  to  the  legacies  given  to  the 
children,  though  consisting  of  the  sums  which  in  another  event 
would  have  been  given  to  the  parents.  The  testator  may  have 
meant  otherwise,  but  it  is  not  necessary  to  decide  the  point. 


Paine 

r. 
Hydk. 


MORE  ALL  V.   SUTTON. 

(4  Beav.  478—484.) 

A  bequest  was  made  of  leaseholds,  after  prior  life  estates,  to  A.  B.,  her 
executors,  administrators,  and  assigns,  during  the  term  of  her  natural  life : 
Held,  on  the  context,  to  give  a  life  estate  only  to  A.  B. 

[This  case  was  re-argued  before  the  Master  of  the  Bolls  in  1842, 
as  reported  in  5  Beav.  100,  when  he  remained  of  the  same  opinion. 
The  defendant  appealed  to  the  Lord  Chancellor,  who  heard  the 
appeal  in  1844,  assisted  by  Park,  B.  and  Coleridge,  J.  as  reported  in 
1  Ph.  588.  The  two  Judges  delivered  conflicting  opinions,  and  the 
Lord  Chancellor  proposed  to  have  the  appeal  re-argued  in  the 
presence  of  the  Chief  Justice  and  Chief  Baron,  but  the  suit  was 
compromised. — 0.  A.  S.J 


1841. 
Aov,  20,  26. 

Bolls  Court, 

Lord 

Lanodalb, 

M.R. 

[478] 


SMITH  V.  JEYES. 

(4  Beav.  503—506.) 

To  entitle  one  partner  to  an  order  for  an  injunction  and  receiver,  against 
his  oo-partner,  he  must  either  show  a  dissolution,  or  facts  which,  if  proved 
at  the  hearing,  would  entitle  him  to  a  decree  for  a  dissolution. 

Where  a  partner  does  acts  inconsistent  with  the  duty  of  a  partner,  and  of 
a  nature  to  destroy  the  mutual  confidence  which  ought  to  subsist  between 


1841. 
Bee.  9, 10,  23. 


liolU  Court, 

Lord 

Lakodale, 

M.R. 

[503] 
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Smith  partneri:*,  and  makes  it  impotssible  that  the  busiuestt  cau  be  couducted  iu 

*"•  partnership  with  benefit  to  either  party,  the  Court  will  deci'ee  a  dissolution 

Jetes.  before  the  expiration  of  the  term  for  which  the  partnership  was  entered 

into. 

The  ti'ansactions  of  partners  with  each  other  cannot  l>e  considei-ed 
merely  with  refei-once  to  the  expi-ess  contmct  between  them.  The  duties 
and  obligations  arising  from  the  relation  between  the  parties  are  regulated 
by  the  express  conti-act  between  them,  so  far  as  the  express  contract  extends 
and  continues  in  force ;  but  if  the  express  contract,  or  so  much  of  it  as 
continues  in  force,  does  not  reach  to  all  those  duties  and  obligations,  they 
are  implied  and  enforced  by  the  law ;  and  it  is  often  matter  to  be  collected 
and  inferred  from  the  conduct  and  practice  of  the  parties,  whether  they  have 
held  themselves,  or  ought  or  ought  not  to  be  held,  bound  by  the  particular 
provisions  contained  in  their  express  agreement.  When  it  is  insisted  that 
the  conduct  of  one  partner  entitles  the  other  to  a  dissolution,  the  Court 
must  consider,  not  merely  the  specific  terms  of  the  express  contract,  but 
also  the  duties  and  obligations  which  are  implied  in  every  partnership 
contract 

This  was  a  motion  for  an  injunction  and  receiver,  by  one  partner 
against  his  co-partner. 

Mr.  Pemberton  and  Mr.  J.  Parker,  in  support  of  the  application. 

M7\  Kindersley  and  Mr.  Wright^  contra. 

The  Master  of  the  Bolls: 

The  plaintiff  and  defendant  in  this  cause  are  attorneys  and 
solicitors.  In  the  year  1885,  they  formed  a  partnership  with  each 
other,  under  the  provisions  of  an  indenture  dated  the  29th  day  of 
May,  1885.  It  was  stipulated  that  the  partnership  should  continue 
for  ten  years,  but  for  certain  causes,  enumerated  in  the  deed,  either 
party  was  to  be  at  liberty  to  determine  the  partnership,  by  notice, 
at  an  earlier  period.  The  plaintiff  alleging  that  the  defendant  had, 
by  his  conduct,  on  the  21st  day  of  August,  last,  given  cause  for 
dissolution  of  the  partnership,  gave  a  notice  of  dissolution  on  the 
[  *a04  ]  21st  day  of  August  last,  and  he  has  filed  this  bill,  for  the  ^purpose 
of  having  it  declared  that  the  partnership  was  dissolved  by  the  effect 
of  the  notice,  or  if  need  be,  to  have  the  partnership  dissolved  by  the 
decree  of  this  Court ;  and  he  now  moves  to  have  a  receiver  appointed 
to  collect  the  partnership  effects,  and  an  injunction  to  restrain  both 
parties  from  receiving  them. 

.The  plaintiff  is  not  entitled  to  the  order  for  which  he  asks,  unless 
he  has  shown  that  he  had  a  right  to  dissolve  the  partnership,  by 
notice  under  the  deed,  or  has  shown  facts,  which,  if  proved  at  the 
hearing,  would  entitle  him  to  a  decree  for  a  dissolution. 

One  cause  of  dispute  between  the  parties  has  been  the  amount 
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of  debts  owing  which  have  been  left  outstanding.  The  plaintiff  Smith 
complains  that  the  defendant  has  not  brought  in  capital  as  he  ought  jbybs. 
to  have  done,  and  has  diverted  some  sums  of  money  from  the 
partnership  account,  or  retained  them  for  his  own  use;  and  in 
answer  to  these  charges,  the  defendant  alleges,  that  if  the  plaintiff 
bad  exerted  himself  to  get  in  the  outstanding  debts,  as  he  might  and 
ought  to  have  done,  there  would  have  been  no  occasion  for  additional 
capital;  and  further,  that  if  he,  the  defendant,  has  at  any  time 
retained  in  his  hands  partnership  monies,  and  applied  them  to  his 
own  use,  such  monies  have  been  less  in  amount  than  the  subsistence 
money  to  which  he  would  have  been  entitled  under  the  deed,  if  the 
outstanding  debts  had  been  collected  by  the  plaintiff,  as  they  ought 
to  have  been. 

Upon  the  affidavits  given  in  evidence  on  this  occasion,  it  does  not 
appear  to  me  that  the  plaintiff  has  been  guilty  of  any  such  neglect 
or  supineness  as  the  defendant  charges  him  with,  in  the  collection 
of  outstanding  debts.  There  does  not  appear  to  me  to  be  any  *thing  [  'SOS  ] 
in  the  conduct  of  the  plaintiff,  in  that  respect,  which  can  justify  any 
deviation,  on  the  part  of  the  defendant,  from  the  course  of  duty 
which  he  ought  to  have  pursued  towards  his  partner. 

The  transactions  of  partners  with  each  other  cannot  be  considered 
merely  with  reference  to  the  express  contract  between  them.  The 
duties  and  obligations  arising  from  the  relation  between  the  parties 
are  regulated  by  the  express  contract  between  them,  so  far  as  the 
express  contract  extends,  and  continues  in  force ;  but  if  the  express 
contract,  or  so  much  of  it  as  continues  in  force,  does  not  reach  to  all 
those  duties  and  obligations,  they  are  implied  and  enforced  by  the 
law  (i)  ;  and  it  is  often  matter  to  be  collected  and  inferred  from  the 
conduct  and  practice  of  the  parties,  whether  they  have  held  them- 
selves, or  ought  or  ought  not  to  be  held,  bound  by  the  particular 
provisions  contained  in  their  express  agreement.  When  it  is 
insisted,  that  the  conduct  of  one  partner  entitles  the  other  to  a  disso- 
lution, we  must  consider,  not  merely  the  specific  terms  of  the  express 
contract,  but  also  the  duties  and  obligations  which  are  implied  in 
every  partnership  contract ;  and  upon  the  evidence  produced  on  the 
occasion  of  this  motion,  it  appears  to  me  that  the  conduct  of  Mr. 
Jeyes  has  been  such  as  to  make  it  impossible  that  the  business  can 
be  conducted  in  partnership  with  benefit  to  either  party.  The  neglect 
to  account  for  the  50/.  sent  from  Liverpool  in  August,  1840 ;  the 
application  of  the  54{.  received  from  Mrs.  Eliason  to  the  payment 

(1)  Crawshatj  v.  Collim,  10  R.  R  61  (15  Yes.  226). 
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[r.h. 


Smith 

T. 

Jkybs. 


[  ♦506  ] 


of  his  private  debts ;  the  refusal  to  sign  office  checks,  till  he  had 
prevailed  on  the  plaintiff  to  sign  a  check  for  his  personal  use  ;  the 
refusal  to  sign  a  check  for  the  proctor's  bill,  and  the  transmission 
of  the  proctor's  letter  to  some,  however  *few,  of  the  creditors  of  the 
partnership,  with  a  letter  of  his  own,  so  expressed  as  to  be  mani- 
festly injurious  to  the  partnership,  and  his  conduct  as  to  the  556/. 
remitted  to  the  partnership  for  the  purpose  of  making  a  specific  pay- 
ment, appear  to  me  to  be  all  of  them  inconsistent  with  the  duty  of 
a  partner,  and  of  a  nature  to  destroy  the  mutual  confidence  which 
ought  to  subsist  between  them.  These  acts,  and  others  referred  to 
in  the  affidavits,  are  not  disproved  or  satisfactorily  explained  by  the 
defendant ;  and  being  such  as,  if  proved  at  the  hearing,  would,  in  my 
opinion,  entitle  the  plaintiff  to  a  dissolution,  appear  to  me  to  be 
sufficient  to  entitle  him  to  the  order  for  which  he  now  asks. 

Order  for  injunction  and  receiver  gi'anted. 

Note.— See  Goodman  v.  Whitcomb,  21  R.  R.  244  (1  Jac.  &  W.  589)  ; 
Marshall  v.  Colman,  22  R.  R.  116  (2  Jac.  &  W.  266) ;  Richards  v. 
Davies,  34  R.  R.  Ill  (2  Russ.  &  My.  347). 


1811. 
Dec.  23. 


Rolls  Court, 

Lord 

Lanodale, 

M.R. 

[  506  ] 


[  *507  J 


ARTHUR  V.   HUGHES. 

(4  Beav.  506—508.) 

A  clear  ascertained  fund  was  i^mitted  from  abroad  by  an  executot  to  a 
person  in  England,  to  distribute  between  the  legatees.  The  Court  deter- 
mined the  rights  of  the  legatees,  without  having  a  legal  personal  represen- 
tative before  the  Court,  the  consignee  being  a  party  to  the  suit. 

A  testator  resident  abroad,  gave  a  legacy  to  A.,  **  or  in  case  of  his  decease 
or  at  his  decease,  to  be  equally  divided  amongst  his  children."  He  gave 
other  legacies  in  similar  terms  to  B.,  C,  &c.,  and  he  directed  these  sums  to 
be  paid  to  the  above  persons,  then  residing  in  Wales,  and  he  appointed 
executors  in  trust,  to  send  them  to  the  respective  individuals  within  six 
months :  Held,  that  the  parents  took  absolute  interests. 

The  testator,  who  was  resident  in  New  South  Wales,  bequeathed 
as  follows :  "  I  give  and  bequeath  to  my  brother  Rees  Arthur,  or  in 
case  of  his  decease,  or  at  his  decease,  to  be  equally  divided  amongst 
his  children,  the  sum  of  1,200/.  I  do  also  give  and  bequeath  to  my 
sister  *Mary  Arthur,  the  sum  of  1,100{.  I  do  also  give  and  bequeath 
to  my  sister  Jane  Arthur,  the  sum  of  1,100/.  I  do  also  give  and 
bequeath  to  my  sister  Ann  Arthur,  the  sum  of  1,100/. ;  in  case  or  at 
the  death  of  any  of  my  said  sisters,  their  respective  sums  to  be 
equally  divided  amongst  their  children.  These  sums  all  to  be  paid 
in  good  and  lawful  money  of  Great  Britain,  out  of  my  goods  and 
chattels  to  the  above-named  persons  now  residing  in  Wales  in  Great 
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Britain,  and  born  in  parish  of  Sanderson,  county  of  Carmarthen;  Aethur 
and  lastly,  as  to  all  the  rest,  residue,  or  remainder  of  my  goods  and  huomis. 
chattels  of  what  kind  or  nature  whatever,  I  give  and  bequeath  to 
the  Bev.  Thomas  Hassell  and  Stephen  Williams,  whom  I  do  hereby 
appoint  my  sole  executors,  in  trust  to  send  the  above-named  sums 
out  of  the  colony  to  the  respective  individuals  within  six  months 
after  my  death,  of  this  my  last  will  and  testament." 

Thomas  Hassell  alone  proved  the  will  in  the  Supreme  Court  of 
New  South  Wales,  and  he  set  apart  the  sum  of  4,500/.,  being  the 
total  amount  of  the  four  legacies,  and  remitted  it  to  the  defendant 
Thomas  Hughes,  with  directions  to  apply  it  to  or  for  the  benefit  of 
the  parties  entitled  to  the  said  legacies  under  the  said  will. 

The  four  legatees  survived  the  testator,  and  the  question  was, 
whether  they  took  for  life  with  remainder  to  their  children,  or 
absolutely. 

The  stock  had  been  transferred  into  Court. 

The  bill  was  filed  by  Bees  Arthur  and'^Iary  Arthur  and  her  husband 
against  Thomas  Hughes  and  the  other  parties  interested ;  but  no 
personal  representative  of  the  testator  was  made  a  party  to  the  suit. 

Mr.  Pemberton  and  Mr.  Holt,  for  the  plaintiffs,  and  Mr.  [  508  ] 
Sidehotiam  in  the  same  interest,  contended  that  the  parents  took 
an  absolute  interest.  The  legacies  were  to  be  paid  ''  to  the  above 
named  persons  then  residing  in  Wales,"  and  the  above  named  sums 
were  to  be  sent  ''  to  the  respective  individuals  within  six  months 
after  his  death,"  and  therefore  the  testator  intended  payment  to  be 
forthwith  made  to  the  parents.  They  submitted  that  it  was  not 
necessary  to  have  the  legal  personal  representative  of  the  testator 
before  the  Court,  as  the  fund  was  ascertained  and  appropriated. 

Mr.  Faber  having  appeared  for  the  consignee  of  the  money 
in  Court, 

The  Masteb  of  the  Bolls  said,  he  thought  that  sufficient. 

Mr,  Kindersley  and  Mr.  Heatlifield,  contra,  then  contended 
that  the  parents  took  for  life  only,  with  remainder  to  their  children, 
the  words  "  or  at  his  decease  &c."  ought  not  to  be  rejected. 

Mr,  Pemberton,  in  reply. 

Thb  Master  of  the  Bolls: 

The  case  is  far  from  clear  from  doubt,  but  on  the  whole  I  think 
the  parents  take  an  absolute  interest. 


154. 
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1842. 

Jan,  31. 
Feb,  1,  8, 16. 

Both  dmrt 

Lortl 

Lanodale, 

M.R. 

[534] 


[  'sas  ] 


GARDNER  v.  M'CDTCHEON  (1). 

(4  I^av.  534—5440 

The  master  of  a  ship  is  bound  to  employ  his  whole  time  and  attention  in 
the  service  of  his  employer,  and  sembif  that  a  custom  allowing  a  master 
to  trade  on  his  private  account  during  the  voyage  cannot  be  maintained. 

The  master  and  part  owner  of  a  ship  purchased  goods  during  the  voyage, 
which  his  answer  stated  were  purchased  out  of  private  property  and  the 
*  profits  of  piivate  trade  diuing  the  voyage,  but  the  (^ourt  considering  there 
were  strong  grounds  for  thinking  that  the  goods  were  purchased  with 
partnership  property,  or  with  money  for  which  the  defendant  was  account- 
able to  the  partnership,  and  that  they  belonged  to  the  partnership,  restrained 
him  from  receiving  the  goods. 

Affidavits  were  filed  in  support  of  an  application  for  an  injunction,  to 
restrain  the  master  and  part  owner  of  a  ship  from  taking  possession  of 
goods  claimed  by  him  as  his  private  property,  and  by  the  other  partners  as 
partnership  property ;  after  which  the  defendant  put  in  his  answer,  and 
several  affidavits  were  subsequently  filed  on  both  sides :  Held,  under  such 
circumstances,  and  on  such  an  application,  that  the  answer  could  only  be 
treated  as  an  affidavit. 

This  case  came  on  upon  several  motions,  the  particulars  of 
which  are  fully  detailed  in  the  judgment  of  the  Court. 

Mr.  Pejnberton,  Mr.  George  Turner,  and  Mr.  J.  Anderson,  for 
the  plaintiff.     ' 

Mr.  Spence  and  Mr.  J.  If.  Palmer,  contra. 

The  Master  op  the  Bolls  : 

This  case  came  on  upon  a  motion  to  restrain  the  defendant  John 
M*Cutcheon  from  receiving  certain  wools,  which  were  consigned  by 
him  to  the  defendants  Magniac,  Smith  &  Co.,  and  upon  other 
motions,  the  object  of  which,  on  the  part  of  the  plaintiffs,  is  to 
have  the  wools  or  the  produce  thereof  secured,  until  the  question 
between  them  and  M'Cutcheon,  which  is  to  be  decided  in  this 
cause,  can  be  determined,  and  the  objects  of  which,  on  the  part  of 
M'Cutcheon,  *is  to  obtain  for  him  the  disposition  of  the  wools,  or 
the  produce  thereof  at  this  time. 

Mr.  M^Cutcheon  was  part  owner  and  master  of  the  ship  Jean, 
with  which  he  sailed  from  England  in  1888,  on  a  voyage  to  the 
Eastern  Seas  ;  and  after  carrying  on  an  extensive  trade  in  several 
ports,  and  employing  the  ship  on  freights  on  several  occasions,  he 
sold  her  at  Sydney,  in  August,  1840.  About  or  soon  after  the  time 
of  the  sale  of  the  ship,  he  made  large  purchases  of  wools,  in  part  of 
which  Messrs.  Hunter  &  Co.  had  an  interest.     Those  wools  were 

(1)  Aas  V.  Benham  [1891]  2  Ch.  244,  65.  L.  T.  23. 
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fc>ent  to  England,  some  of  them  on  board  the  Caledonia,  others  on 
board  the  Minerva,  and  the  rest  on  board  the  Spartan,  and  were 
consigned  to  the  defendants  Magniac,  Smith  &  Co. 

The  plaintiffs  and  the  defendant  M'Cutcheon,  being  the  co-owners 
of  the  ship  Jean,  and  all  the  owners  being  interested  in  the  common 
adventure,  the  plaintiffs  insist,  that  the  wools  in  question  were 
purchased  with  partnership  propert}',  and  on  partnership  account, 
and  they  therefore  claim  the  wool  as  property  belonging  to  the 
partnership. 

The  defendant,  on  the  other  hand,  insists,  that  besides  acting  as 
master  of  the  ship,  and  trading  on  the  joint  account,  he  had  a  right 
to  trade,  and  did  trade,  on  his  separate  and  private  account ;  that 
such  private  trading  was  profitable,  and  that  he  purchased  the  wool 
with  his  own  effects. 

The  defendant  M'Gutcheon  was  master  of  the  ship  and  partner 
in  a  trading  adventure,  and  ad  a  general  rule,  there  can,  I  appre- 
hend, be  no  doubt,  that  the  master  of  a  ship  is  bound  to  employ 
his  whole  time  and  attention  in  the  service  of  his  employers ;  and 
that  a  ^partner  in  trade  has  no  right  to  employ  the  partnership 
property  in  a  private  speculation  for  his  own  benefit. 

The  defendant,  however,  alleges,  that  there  is  a  custom,  which 
makes  it  lawful  for  him  to  carry  on  such  private  trade,  as  he  did  in 
this  ease ;  and  moreover,  that  the  plaintiffs  well  knew  that  he  did 
carry  on  his  private  trade,  and  acquiesced  in  his  doing  so. 

Before  the  ship  departed,  the  plaintiffs,  as  managing  owners, 
agreed  to  charter  her  to  Thompson,  Roberts  &  Co.  of  Batavia, 
merchants,  under  an  agreement,  which  provided  that  the  ship  was 
to  proceed,  with  all  convenient  speed,  to  Batavia,  with  leave  to 
proceed  therefrom  to  a  port  in  China,  and  thence  to  Batavia ;  the 
whole  earnings  up  to  the  time  of  her  arrival  there,  to  be  for  the 
benefit  of  the  owners ;  and  after  her  arrival  there,  on  being  reported 
ready,  she  was  to  be  at  the  disposal  of  Thompson,  Roberts  &  Co., 
for  a  limited  time,  on  certain  terms ;  and  the  ship  was  to  have  the 
benefit  of  all  cabin  passengers,  and  the  owners  were  to  have  no 
interest  in  cargoes,  except  rice  when  purchased  for  joint  account. 

Mr.  M'Cutcheon  had  authority  to  employ  the  ship,  either  in 
freighting  her  on  charter-party,  or  trading  on  adventure ;  and  on 
the  20th  of  April,  1838,  the  plaintiffs  sent  him  the  charter-party 
they  had  entered  into  with  the  agents  of  Thompson,  Roberts  &  Co., 
and  they  expressed  themselves  as  follows:  ''We  have  to  request 
that  you  send  us,  as  often  as  you  can,  particular  accounts  of  your 
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receipts  and  payments,  with  all  the  informatiou  you  can  give  us ; 
and  on  the  expu*ation  of  your  charter-party,  if  you  can  find  that 
you  can  do  better,  by  employing  her  solely  on  owners'  account,  we 
give  you  liberty  to  do  so,  and  to  retain  in  hand  sufficient  funds  for 
that  ^purpose ;  but  we  would  caution  you  against  speculations,  and 
at  all  times  prefer  a  paying  charter;"  and  after  referring  to  the 
length  of  the  intended  voyage,  the  letter  proceeded :  ''In  case  a 
favourable  opportunity  should  offer  for  disposing  of  the  Jean,  we 
have  given  you  a  power  of  attorney  to  enable  you  to  do  so." 

The  defendant  says,  that  when  the  ship  sailed,  he  took  with  him 
on  the  voyage  various  descriptions  of  property,  consisting  of  pre- 
served viands,  wine,  beer,  spirits,  cheeses,  hams,  trinkets,  clothing, 
and  divers  other  goods,  wares,  mechandizes,  and  effects  belonging 
to  himself,  together  with  his  own  nautical  instruments,  amounting 
in  value  altogether  to  900J.  or  l,000i.  An  insurance  to  the  amount 
of  400{.  was  effected  on  his  nautical  instruments  and  other  personal 
effects.  On  the  81st  of  December,  1888,  and  again  in  January, 
1840,  he  desired  this  insurance  to  be  continued. 

It  is  not  necessary,  for  the  purpose  of  disposing  of  these  motions, 
to  trace  minutely  the  progress  of  the  ship,  or  to  consider  each 
separate  transaction.  The  ship  was  employed  by  M'Cutcheon, 
sometimes  in  freighting  on  charter,  sometimes  in  trading.  He  says, 
that  he  carried  on  some  trade  on  his  own  private  account,  and  that 
his  private  transactions  were  carried  on  whilst  the  ship  was  chartered, 
with  leave  of  the  charterers  ;  but  he  does  not  allege,  that  he  alluded 
to  his  private  trade  in  his  correspondence  with  the  plaintiffs, 
otherwise  than  as  I  shall  hereafter  notice. 

On  the  4th  of  October,  1888,  he  was  at  Manilla :  he  had  some 
flints  on  board,  and  in  a  letter  of  that  date  he  says,  '*  The  flints 
have  turned  out  an  expensive  and  unfortunate  speculation  ;  and  my 
cheese  and  hams  were  not  much  better."  He  desires  it  to  be 
understood  from  *this,  that  his  partners  knew  that  he  carried  out 
the  cheese  and  hams  on  a  trading  speculation,  for  his  private 
benefit,  and  that  as  they  made  no  objection  they  must  be  taken  to 
have  consented. 

But  the  important  adventure,  which  he  says  was  a  private  dealing, 
of  which  he  is  entitled  to  the  sole  benefit,  took  place  in  the  winter 
of  the  years  1889-40. 

On  the  17th  of  October,  1889,  he  was  at  Hong  Kong,  in  China, 
and  wrote  to  the  plaintiffs,  as  follows:  ''Dear  Sirs,  I  had  this 
pleasure  on  the  24th  ult.   from   Souraboya,   enclosing  shipping 
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document  per  Jean  and  Mouritean^  wherein  I  invested  every  penny 
in  my  possession  (save  and  except  a  solitary  sovereign) ;  I  anchored 
at  Macao  Roads  on  the  18th  inst. ; "  and  after  speaking  of  his 
voyage,  and  that  he  had  anchored  at  Hong  Kong  the  day  before  at 
noon,  he  says,  ''  I  lost  no  time  in  calhng  on  our  mutual  friends, 
Messrs.  M'Yicar  &  Co.,  but  I  am  sorry  to  say  nothing  can  be  done 
here  peremptorily  at  present.  The  present  cargo  will  realise  but  a 
very  small  profit  indeed,  unless  a  certain  spec,  answers  from  this  to 
Manilla,  which  I  shall  gladly  jump  at,  and  sell  my  rice  there,  take 
on  board  coarse  sugars,  (for  tea  ballast,)  about  150  tons,  more  or 
less,  return  here,  fill  up  with  tea,  *  by  hook  or  crook,'  for  Sidney  (i), 
and  when  there,  you  may  depend  I  shall  turn  the  Jean  into  cash  if 
I  possibly  can,"  &c. 

This  letter,  written  by  M'Cutcheon  to  the  plaintiffs,  can  only  be 
construed  as  relating  to  an  adventure  to  be  engaged  in  on  the  joint 
account;  it  could  not  have  been  understood  to  mean  that  the 
speculation  which  he  announced  was  to  be  on  his  private  account, 
that  he  was  to  employ  his  time  as  master,  which  was  due  to  the 
^joint  interest,  and  the  ship,  which  was  the  common  property  of 
all,  for  his  own  peculiar  profit. 

Being  in  China,  he  wanted  the  means  of  making  a  profitable 
speculation  in  China,  by  the  purchase  of  teas  to  be  afterwards  sold 
at  Sidney.  The  means  by  which  he  was  to  obtain  or  purchase  the 
teas  are  but  obscurely  hinted  at,  but  from  the  terms  ''hook  or 
crook,"  which  he  uses,  it  may  be  inferred,  that  there  was  something 
in  the  intended  transaction,  which  was  not,  in  all  respects,  consis- 
tent with  the  regular  course  of  trade  in  the  countries  where  he  was 
trafficking.  If  he  meant  to  import  opium  into  China,  contrary  to 
the  laws  of  that  country,  and  by  means  of  the  opium  to  obtain  an 
investment  of  tea,  it  can  hardly  be  supposed  that  he  at  the  same 
time  meant  to  inform  his  partners,  that  a  speculation  in  itself  illegal 
and  hazardous  was  meant  for  his  own  benefit  at  their  risk. 

Not  long  after  the  date  of  this  letter,  he  took  the  ship  to  Manilla, 
he  there  purchased  a  quantity  of  opium,  he  took  it  to  Tong  Koo 
Bay,  in  China,  there  sold  it,  and  purchased  a  large  quantity  of  tea. 

Whilst  taking  in  the  tea,  and  on  the  15th  January,  1840,  he 
wrote  to  the  plaintiffs,  stating  that  the  Jean  was  chartered  by 
Jardine,  Matheson  &  Co.  for  Hobart  Town  and  Launceston ;  and, 
further,  expressing  himself  as  follows :  **  We  have  this  day  taken 
(>n  board  the  first  of  our  tea  cargo,  (namely  100  chests,)  I  shall 
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insure  the  sugar  and  the  entire  freight  here  with  friend  Bum,  and 
as  I  fully  intend  selling  the  ship,  either  at  Hobart  Town  or  Sidney, 
I  leave  the  management  of  her  insurance  entirely  to  you,  together 
with  my  400i.on  private  eflfects,  conditionally  if  the  vessel  is  not  sold." 
The  defendant  left  Tong  Koo  on  the  25th  February,  and  on  the 
following  day,  he  wrote  from  Macao  Roads  to  his  partners  as 
follows:  "I  sailed  yesterday  from  Tong  Koo,  and  anchored  here 
this  morning  with  a  full  ship,  and  upwards  of  twenty  tons  in  the 
cabin  (of  the  cargo) ;  indeed,  had  I  not  stowed  the  latter,  the  Jean 
would  not  have  stowed  the  tonnage  agreed  on  as  per  charter-party, 
which  would  have  been  a  serious  loss  to  us,  as  the  entire  chests  or 
boxes  shut  out  would  have  been  thrown  on  my  hands.  Although 
the  Jean  has  now  in  her  bottom  90  tons  granite  stone,  and  100  tons 
sugar  in  bags,  she  is  still  quite  crank.  Inclosed  you  have  bills  of 
lading  for  sugars,  &c.,  which  are  covered  by  our  mutual  friends, 
M* Vicar  &  Co.,  who  will  forward  you  the  policies  with  copy  of  the 
Jean's  account,  &c. ;  and  in  case  of  accident,  I  have  authorised 
them  to  insure  on  my  private  investment,  and  draw  on  you  for  the 
amount  of  premium  which  you  will  please  duly  honour." 

The  plaintiffs  have  produced  the  bills  of  lading  mentioned  in  this 
letter,  and  also  the  policies  of  insurance  therein  referred  to,  and 
which  were  afterwards  forwarded  by  M'Vicar  &,  Co. 

There  is  nothing  in  the  bills  of  lading,  or  in  the  policies,  from 
which  it  can  be  inferred  that  the  defendant  had  any  separate 
property  or  interest  in  any  of  the  goods.  The  expression,  "  my 
private  investment,''  seems  to  refer  to  the  private  effects  mentioned 
in  the  former  letter  of  the  15th  of  January,  and  in  the  policies 
which  he  had  effected  and  desired  to  be  continued.  And  it  does  not 
appear  to  me,  that  the  letter  of  February  can  be  considered  as  con* 
veying  any  information  to  the  plaintiffs,  that  the  defendant  was 
carrying  on  a  private  and  separate  trade  for  his  own  benefit. 

The  letter  alludes  to  the  tonnage  agreed  to  be  taken  by  the 
charterer,  leaving  it  to  be  understood  that  the  goods  mentioned  in 
the  bills  of  lading  were  stowed  in  places  to  which  the  charterers 
were  not  entitled.  From  the  answer  it  might  be  collected  that 
the  charterers  were  entitled  to  the  whole  vessel,  and  gave  the 
defendant  leave  to  carry  his  own  merchandize,  which  he  stowed  in 
the  cabin,  because  that  was  at  his  own  disposal. 

This  letter  is  erroneously  set  forth  in  the  defendant's  answer, 
and,  as  stated,  it  furnished  to  the  defendant's  counsel  the  means  of 
supporting  a  very  able  and  ingenious  argument  on  the  behalf  of  the 
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defendant ;  the  letter  itself,  when  produced,  does  not  warrant  the 
argument ;  and  having  now  considered  all  the  letters,  in  which  it  is 
alleged  that  the  defendant  communicated  his  private  dealings  to  the 
plaintiffs,  I  have  come  to  the  conclusion,  that  upon  the  evidence 
now  before  me,  it  does  not  appear  that  the  plaintiffs  ever  were 
informed  by  the  defendant  that  he  was  carrying  on  a  separate  trade 
for  himself. 

It  appears  to  have  been  with  the  produce  of  the  teas  purchased  at 
Tong  Eoo  Bay,  that  the  wools  in  question  were  purchased  at  Sidney. 

It  has  indeed  been  argued,  that  the  defendant  might  have  had 
credit  of  his  own,  and  might  have  purchased  the  goods  with  which 
he  traded  on  that  credit :  but  as  there  is  no  evidence  of  that,  I  can 
attach  no  weight  to  the  argument,  and  if  I  ought,  at  this  time, 
to  consider  the  teas  as  partnership  property,  I  think  that  I  ought . 
also  to  consider  the  wools  to  be  partnership  property.  The  defen- 
dant's case  rests  entirely  upon  his  answer.  He  says  distinctly,  in 
substance,  that  he  took  out  private  ^property  for  the  purpose  of 
private  trade ;  that  his  doing  so  was  known  to  and  acquiesced  in  by 
tlie  plaintiffs  :  that  he  carried  on  private  trade  accordingly ;  that  his 
private  dealings  were  profitable :  and  that  he  employed  the  money 
derived  from  his  profits,  as  he  had  a  right  to  do,  in  the  purchase 
of  the  wools,  which  are  therefore  his  own.  He  has  produced  two 
witnesses,  who  have  stated  that  the  custom  of  trade  authorises  such 
dealing. 

On  the  other  hand,  the  nature  of  the  case,  the  facts  proved,  the 
particular  effects  taken  out  by  the  defendant  on  his  preparation  for  a 
long  voyage,  and  his  correspondence  appear  to  me  to  tend  to  an 
opposite  conclusion. 

As  to  the  alleged  custom  of  trade,  I  could  not,  even  if  it  were 
uncontradicted,  which  it  is  not,  pay  much  attention  to  it  on  the 
present  occasion.  The  master  of  a  ship  is  an  agent  bound  to  give 
all  his  time  and  attention  to  his  principal ;  in  this  case  the  duty  of 
the  defendant,  as  master,  was,  when  the  ship  was  employed  on  a 
trading  adventure,  to  act  for  the  common  benefit  of  the  owners,  and 
when  the  ship  was  freighted  or  chartered,  to  obtain  freight  on  the 
best  terms  he  could  for  the  owners,  free  from  all  bias  of  separate 
interest  in  himself,  or  of  leave  given  to  himself  by  the  charterers  to 
trade  for  himself ;  and  I  think  that  it  will  be  very  difficult  to  support 
a  custom,  which,  if  legal,  as  alleged,  would  entitle  him  to  trade  for 
himself  separately,  when  it  was  his  duty  to  trade  to  the  best  of  his 
ability  for  the  jomt  interest  of  himself  and  the  other  owners,  and 
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would  give  him  a  discretionary  power  to  place  his  own  interest  in 
competition  with  the  joint  interest,  an  option  to  give  the  advantage 
to  himself,  whenever  he  pleased,  without  the  knowledge  of  his 
co-owners,  and  without  giving  them  notice  of  his  proceedings  *in 
this  respect ;  a  custom  also  which  would  make  it  valid  for  a  person 
in  the  relation  of  co-owner  or  partner,  having  complete  control  over 
the  ship  which  was  partnership  property,  to  employ  it  at  the  joint 
risk  for  his  private  benefit.  I  cannot,  on  the  present  occasion, 
assume  that  there  is  any  such  custom ;  I  can  well  conceive  that  the 
master  of  a  ship,  undertaking  a  long  voyage,  and  necessarily  taking 
out  provisions  or  private  effects  of  some  value,  which  may  require 
change,  may  not  be  precluded  from  parting  with  those  effects  for 
others,  and  in  that  respect  carrying  on  some  trade,  and  if  this  were 
the  sort  of  custom  alleged,  it  would  deserve  more  attention  on  this 
occasion ;  but  the  defendant  claims  something  far  beyond  this,  and 
taking  all  the  evidence  into  account,  I  cannot  rely  on  the  alleged 
custom :  and  it  appears  to  me  that  there  are  strong  grounds  for 
thinking  that  the  wools  were  purchased  with  partnership  property* 
or  with  money  for  which  the  defendant  was  accountable  to  the 
partnership,  and  that  they  4>eIong  to  the  partnership. 

The  evidence  in  this  stage  of  the  cause,  and  taken  in  the  form  in 
which  it  is  now  before  me,  cannot  be  conclusive  ;  but  such  is  the 
impression  which  I  have  received  from  a  consideration  of  the 
answer  and  of  the  affidavits. 

And  I  am  of  opinion  that  I  must  attend  to  the  affidavits.  The 
application  is  in  effect  to  prevent  the  defendant  from  getting 
possession  of  partnership  property  in  specie,  and  applying  it  to  his 
own  use.  Affidavits  being  filed  in  support  of  the  application,  the 
defendant  put  in  his  answer,  and  several  affidavits  have  been 
subsequently  filed  on  both  sides.  Under  such  circumstances,  and 
on  such  an  application,  I  am  of  opinion  that  the  answer  can  only 
be  treated  as  an  affidavit. 

The  defendant  complains  that,  in  the  events  which  have 
happened,  money  is  due  to  him  on  account,  and  that  he  is  deprived 
of  the  means  of  setting  himself  right,  by  being  prevented  from 
taking  possession  of  the  wool.  I  have  no  means  of  ascertaining 
how  this  may  be;  nothing  which  maybe  done  will  prevent  him  from 
claiming  any  credit  in  account,  to  which  he  may  be  entitled,  and,  on 
the  whole,  I  am  of  opinion,  that  the  injunction  against  M*Cutcheon 
must  be  granted,  and  that  the  injunction  against  his  consignees 
Messrs.  Magniac,  Smith  &  Co.  ought  not  to  be  dissolved. 
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It  will  be  well,  if  the  parties,  without  any  prejudice  to  their 
respective  rights  and  claims,  can  agree  upon  a  satisfactory  mode 
of  converting  the  property,  and  for  bringing  the  net  proceeds  into 
Court  to  await  the  final  decision. 
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Portions  for  childi-en,  held  raisable  during  the  life  of  a  tenant  for  life, 
out  of  a  reTersionary  term. 

The  costs  of  raising  portions  is  payable  out  of  the  estate,  and  not  out  of 
the  portions. 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Michell 
in  1787,  real  estates  were  conveyed  to  the  use  of  Mr.  Michell  during 
the  joint  lives  of  himself  and  wife,  with  remainder  to  Mrs.  Michell 
for  life ;  but  in  case  Mr.  Michell  should  survive  his  wife,  then  to 
him  during  the  joint  lives  of  himself  and  the  children  of  the 
marriage ;  and  from  and  after  the  decease  of  the  survivor  of  Mr. 
and  Mrs.  Michell,  to  trustees  for  1,000  years,  to  be  computed  from 
the  death  of  the  survivor  of  them,  upon  the  trusts  after  declared ; 
and  after  the  expiration  or  sooner  determination  of  that  term,  and 
subject  thereto  and  the  trusts  thereof,  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail,  &c.,  &c. 

The  trusts  of  the  term  were  declared  to  be,  that  in  case  there 
should  be  one  or  more  child,  other  than  *an  eldest,  the  trustees 
should,  ''  at  any  time  or  times  after  the  decease  of  the  said  Charles 
Michell,  by  mortgage,  sale,"  &c.  of  the  hereditaments  comprised  in 
the  term,  or  with  and  out  of  the  rents,  issues,  aud  profits  thereof, 
raise  for  the  portions  of  the  younger  children,  the  sums  after 
mentioned  ;  that  is  to  say,  if  there  should  be  one,  the  sum  of 
10,000i.,  to  be  paid  at  such  age  and  time  as  Mr.  Michell  by  deed  or 
will  should  appoint,  and  in  default  of  appointment,  to  the  younger 
son  at  twenty-one,  and  to  a  daughter  at  twenty-one  or  marriage, 
**  which  should  first  happen  after  the  decease  of  the  said  Charles 
Michell."  If  there  should  be  two,  three,  or  more  children  respec- 
tively, 12,000/.,  15,000/.,  or  20,000/.  were  to  be  respectively  raised, 
to  be  paid  at  such  ages  and  times  as  Mr.  Michell  should  appoint, 
and  in  default  of  appointment,  to  be  paid  to,  and  be  considered 
vested  in,  sons  at  twenty-one,  and  daughters  at  twenty-one  or 
marriage. 

The  settlement  contained  a  proviso  for  accruer,  and  a  power  for 
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MicHBLi.  maintenauce,  after  the  decease  of  Mr.  Michell,  "  out  of  the  rents, 
MicHBLL.  issues,  and  profits "  of  the  hereditaments,  **  not  exceeding  the 
yearly  interest  of  the  portion  of  such  children  "  at  the  rate  of  3 
per  cent.,  **in  the  mean  time  and  until  his  portion  should  become 
payable."  The  trustees  were  to  permit  the  person  or  persons 
entitled,  expectant  on  the  determination  of  the  term,  to  receive  the 
residue  of  the  rents. 

There  was  also  a  power  for  the  trustees  **  after  the  decease  of 
Charles  Michell,"  to  advance  any  part  of  the  portion  to  any  such 
son  as  aforesaid,  not  exceeding  one  third  of  the  portion. 

The  settlement  contained  a  power  for  the  trustees  to  sell  the 
[  *.").'>i  ]  estates,  and  to  invest  the  produce  in  other  *e8tate8,  to  be  settled  to 
the  same  uses ;  and,  in  the  mean  time,  to  invest  the  produce  in 
government  or  real  securities. 

Pursuant  to  that  power,  the  estates  had  been  sold  for  23,080f., 
and  the  purchase  monies  were  subsequently,  in  1821,  invested  in 
29,400L  Consols. 

There  was  issue  of  the  marriage  several  children,  all  of  whom 
attained  the  age  of  twenty-one  years  in  the  lifetime  of  their  parents. 

Mr.  Michell  died,  Margaret,  his  widow,  survived  him,  and  died  on 
the  9th  of  December,  1841,  having  received  the  dividends  down  to 
July,  1841. 

One  of  the  younger  children  who  was  of  age  now  presented  a 
petition  in  the  cause  for  having  20,000{.  raised  for  the  portions, 
with  interest  from  the  father's  death. 

^*  ^^*  ^^  ^^  ^r 

Mr.  Pembei'ton  and  Mr.  Hull,  for  one  of  the  younger  children, 
and  Mr.  IHnney,  Mr.  Willcock,  Mr.  Turner,  and  Mr.  Faber,  for 
parties  in  the  same  interest,  contended,  that  though  the  term  was 
[  ♦552  ]  reversionary,  yet  the  *trust  was  distinct,  that  the  portions  were  to 
be  raised  on  the  death  of  the  father  alone :  Smyth  v.  Foley  (i), 
Codrington  v.  Lord  Foley  (2). 

*  *  *■  *  '  « 

Mr.  Kinder sley  and  Mr.  Pirie,  for  the  heir : 

[  653  ]  *     *     ^  discretion  is  given  to  the  trustees  to  raise  the  portions 

**  at  any  time  or  times  after  the  decease  of  the  father,"  which  they 
did  not  exercise  in  the  widow's  life-time. 

The  term  does  not  take  effect  until  the  death  of  the  surviv- 
ing parent,   and   the   Court   leans  against  raising  portions  on  a 

(I)  51  R.  R.  347  (3  Y.  &  L\  Ex.  Eq.  142).  (2)  5  R.  R.  332  (6  Ves.  364). 
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reversionary  term,  for  if  the  particular  tenant  were  to  live  long,  the 
estate  might  be  swallowed  up  to  answer  the  portions  and  arrears  of 
interest:  Clinton  v.  Sei/tnour{i),  Stevens  v.  Dethick{2). 


MlCHBLL 

r. 
MiGUKLL. 


Mr.  Kimpton,  for  trustees. 
Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls  : 

There  is  certainly  some  obscurity  in  the  settlement.  The 
portions  are  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at 
twenty-one  or  marriage,  whichever  event  should  first  happen  after 
the  death  of  the  father  ;  but  the  term  out  of  which  they  were  to  be 
raised  was  to  commence  only  upon  the  death  of  the  surviving 
parent.  *The  only  possible  way  of  answering  the  clear  intention 
would  be  by  raising  the  portions  out  of  the  reversionary  term. 
The  Court  is  always  reluctant  to  raise  portions  in  that  way :  but 
when  it  is  necessary,  in  order  to  satisfy  the  intention  of  the  settle- 
ment, it  must  be  done.  The  portion  must  be  raised  with  interest 
from  the  father's  death.  There  can  be  no  apportionment  in  favour 
of  the  widow. 


[  •554  ] 


DAY  V.  CROFT. 

(4  Beav.  561—563.) 

An  additional  legacy  (though  not  so  expressed)  held  subject  to  the  same 
incidents  as  the  oiiginal  legacy. 

A  testator  gave  a  legacy  to  a  feme  covert  for  her  separate  use,  and  by  a 
codicil  he  gave  to  her  a  further  annuity  in  addition :  Held,  that  the  latter 
was  subject  to  the  restriction  for  her  separate  use. 

The  testator,  by  his  will,  gave  and  bequeathed  to  each  of  the 
persons  to  whom  annuities  were  by  that  his  will  given,  a  legacy 
equal  to  one  half-year*s  annuity,  and  he  desired  the  legacies  to 
such  several  annuitants  to  be  paid  as  soon  as  convenient  after  his 
decease.  And  he  gave  and  bequeathed  among  other  annuities,  one 
annuity  or  yearly  sum  of  300/.  to  his  sister  Mary  Day,  the  wife  of 
William  Glaughton  Day,  for  and  during  the  term  of  her  natural 
life.  And  with  respect  to  such  annuities  and  legacies  as  were 
thereinbefore  by  him  given  to  females,  it  was  his  positive  and 
express  will  and  meaning,  that  they  should  not  be  subject  or  liable 
to  the  power,  control,  &c.,  of  any  husband,  but  should,  at  all  times, 
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[563] 


be  and  remain  aa  a  provision  tor  them,  tor  their  respective  sole  and 
separate  use  and  benefit,  without  power  of  anticipation. 

The  testator  made  several  codicils  to  his  will,  and  by  the  second 
codicil  thereto,  bearing  date  the  2nd  day  of  September,  1836,  he 
bequeathed,  ''in  addition  to  the  legacies  given  by  his  will,"  to  each 
of  his  sisters  1002.  a  year  ''  for  their  several  lives." 

This  was  a  petition  presented  by  Mrs.  Mary  Day  for  payment  to 
her  of  the  two  annuities  and  the  legacy.  It  appeared  that  she  had 
been  for  some  time  living  apart  from  her  husband. 

The  husband  insisted  that  the  second  annuity  given  by  the 
codicil,  was  not  given  for  the  separate  use  of  his  wife. 

M)\  Georye  Turner  and  Mr.  L.  Wigram,  in  support  of  the 
petition  [cited  Chatteris  v.  Young  (i)]. 

Mr.  WUlcock,  contra ^  for  the  husband.     ♦    *     * 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  annuity  given  by  the  codicil  is  subject 
to  the  same  restriction  as  that  given  by  the  will.  The  will  having 
given  an  annuity  of  8002.  a  year  for  the  petitioner's  separate  use, 
the  codicil  gives  an  additional  100/. ;  the  result  is,  that  he  has 
given  to  her  4002.  a  year  subject  to  the  restriction  for  her  separate 
use ;  the  husband  is  therefore  excluded. 


1842. 
March  6, 11. 

Rolls  Court. 
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Lanodale, 

M.R. 

[  581  ] 


The  philanthropic  SOCIETY  v.  KEMP  (2). 

(4  Beav.  581-584;  S.  C.  11  L.  J.  Ch.  360.) 

The  Court  will  not  uuirshal  assets  for  the  purpose  of  giving  effect  to 
chanty  legacies. 

A  testatrix  bequeathed  legacies  to  chaiities  and  to  individuals,  and  she 
directed  her  charity  legacies  to  be  paid  *'  out  of  her  i-eady  money,  and  the 
proceeds  of  the  sale  of  her  funded  property,  personal  chattels  and  effects, 
and  not  from  the  proceeds  or  by  sale  of  her  leasehold  or  real  estates ;  "  and 
she  charged  her  leasehold  estates,  in  addition,  with  the  payment  of  her 
debts,  funeral  and  testamentary'  expenses,  and  legacies  not  given  to 
charities.  The  pure  personalty  was  insufficient  to  pay  the  debts,  &c.,  and 
all  the  legacies  :  Held,  that  the  charity  legacies  failed  in  the  proportion  of 
the  mixed  pei*sonalty  to  the  pui-e  i)er8onalty. 

Ann  Sammon,  by  her  will,  gave  legacies  to  certain  individuals, 
amounting  in   the   whole  to  about  4,000/.;  and  she  also  gave 

(1)  26  E.  B.  44  (0  Mad.  31).  makcH  these  decisions  inapplicable  to 

(2)  hmmont  v.  O/freim  (1869)  L.  B.  the  wills  of  testators  dying  after  the 
4  Ch.  309,  20  L.  T.  53,  but  the  Mort-  5th  of  August,  1891.— 0.  A.  S. 
main  and  Charitable  Uses  Act,  1891, 
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legacies  to  charities,  amounting  together  to  about  1,800/.  (amongst 
which  was  a  legacy  of  100/.  to  the  plaintiffs) ,  '^  which  said 
charitable  donations  and  becjuests  the  testatrix  directed  should  be 
paid  and  satisfied  out  of  her  ready  money  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal  chattels  and  effects,  and  not 
from  the  proceeds  or  by  sale  of  her  leasehold  or  real  estates ;  and 
the  testatrix  charged  her  leasehold  estates,  by  her  said  will 
bequeathed  to  Sarah  Badcock  and  Mary  Simmonds,  in  addition  to 
her  other  personal  estate,  with  and  to  the  payment  of  her  debts, 
funeral,  and  testamentary  expenses,  and  of  such  of  the  said 
several  pecuniary  legacies  and  bequests  thereinbefore  particularly 
mentioned,  and  not  given  to  charitable  uses."  The  testatrix 
bequeathed  her  residuary  estate  to  Sarah  Badcock  and  Mary 
Simmonds,  to  be  equally  divided  between  them. 

The  assets  of  the  testatrix  consisted  of  about  1,200/.  in  pure 
personalty,  and  5,400/.  in  personalty  connected  with  real  estate,  of 
which  2,985/.  was  the  produce  of  leaseholds,  and  the  remainder  a 
charge  on  real  estate.  Her  assets  were  liable  to  about  1,500/. 
debts,  besides  her  funeral  and  testamentary  expenses. 

On  behalf  of  the  charities,  it  was  contended,  that  under  the 
terms  of  the  will,  the  assets  of  the  testatrix  ought  to  be  so 
marshalled,  that  the  charity  legacies  should  be  in  the  first  place 
wholly  paid  out  of  the  pure  personalty. 

On  the  other  hand,  it  was  contended,  that  the  charitable  legacies 
were  payable  pro  rata  only,  or  in  the  proportion  which  the  pure 
personal  estate  of  the  testatrix  not  specifically  bequeathed,  bore  to 
the  whole  of  her  personal  estate  not  specifically  bequeathed. 

Mr.  Pemberton  and  Mr,  Ellison,  for  the  plaintiffs. 

Mr.  Kindersley  and  Mr.  Colvile,  for  the  defendants. 

Howse  V.  Chapman  (i  ,  Iloherts  v.  Walker  (2),  Attorney-Qeneral  v. 
The  Karl  of  Winchelsea{2),  Booth  v.  Blu7idell{4),  were  amongst 
others  cited. 


Philan- 
thropic 
Society 

r. 
Kemp. 


[  582] 


The  Master  of  the  Bolls  : 

The  question  is,  if  the  Court  can  marshal  the  assets  in  order  to 
give  effect  to  charity  legacies.  In  cases  in  which  there  has  been  a 
gift  of  the  residue  to  a  charity,  there  has  been  no  doubt  that  so 


(1)  4  £.  B.  292  (4  Yee.  642). 

(2)  32  B.  B.  318  (1  Bu88.  &  My.  769). 


(3)  3  Br.  0.  0.  374. 

(4)  15  B.  B.  93  (1  Men  193). 
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[  '584  ] 


much  of  the  residue  as  is  connected  with  realty  fails.  There  has, 
however,  been  a  question,  whether,  where  a  particular  legacy  was 
given  to  a  charity,  there  could  be  a  marshalling  of  assets,  in  order 
to  give  effect  to  the  charitable  legacies.  Lord  Hardwigke  thought 
there  could  be,  and  there  are  several  *cases  decided  by  him  in 
which  that  has  been  done.  But  it  has  now  been  decided  beyond 
all  doubt,  that  if  a  simple  pecuniary  legacy  is  given  out  of  two  sorts 
of  personalty,  there  must  be  an  abatement  in  the  proportion  of  the 
mixed  to  the  pure  personalty.  I  am  not  aware  of  any  case  in 
which  the  present  question  has  been  argued.  The  point  was 
alluded  to  by  Lord  Hardwigke  in  Arnold  v.  Chapman  (i),  but  he 
gave  no  decision  on  it,  as  the  case  before  him  did  not  require  it. 
Moreover,  there  have  been  one  or  two  cases  in  which  the  Court  has 
sanctioned  the  payment  of  charity  legacies  out  of  the  pure  personalty, 
in  the  first  instance :  but  there  is  no  case  in  which  it  has  been 
done  after  argument ;  this  therefore  is  a  new  question.  It  does  not 
come  on  in  a  very  favourable  form,  because  the  direction  is  to  pay 
the  charitable  bequests  ^'  out  of  the  ready  money,  and  the  proceeds 
of  the  sale  of  her  funded  property,  personal  chattels,  and  effects, 
and  not  from  the  proceeds,  or  by  sale  of  her  leasehold  or  real 
estates  ;  "  but  we  have  other  directions  charging  the  debts,  funeral 
and  testamentary  expenses,  on  the  leaseholds,  '*  in  addition  to  her 
other  personal  estate,"  and  this  precludes  the  assumption  that  the 
testatrix  exonerated  the  pure  personalty  from  the  payments  of  the 
debts  and  legacies.  The  leaseholds  being  given  '^  in  addition  to," 
and  not  **  in  exoneration  of"  the  other  personal  estate,  we  have  the 
whole  personal  estate  subject  to  the  debts  &c.  and  all  the  other 
legacies.  The  ^necessary  consequence  is,  that  when  you  come  to 
apply  the  assets  in  payment,  you  must  have  pro  rata  payments 
out  of  different  sorts  of  personal  estate  ;  you  pay  the  debts,  funeral 
expenses,  and  legacies  out  of  the  common  fund,  and  yet  it  is 
desired  that  the  charity  legacies  should  be  first  paid  out  of  the  pure 
personalty.  Here,  as  in  every  case,  the  testatrix  intended  all  the 
legacies  to  be  paid,  but  it  must  be  done  according  to  the  principle 
of  law ;  and  if  this  were  a  matter  altogether  independent  of 
authority,  I  own  I  should  have  thought  that  good  reasons  might 
have  been  found  for  marshalling  assets.  I  cannot  help  very 
strongly  thinking  so ;  but  considering  the  authorities  which  have 
prevailed,  the  language  which  has  been  laid  down  on  this  subject, 
and  the  necessity  of  having  piv  rata  payments,  in  cases  where 

(1)  1  Yes.  Sen.  110. 
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charity  legacies  are  concerned,  I  think  that  something  more  than  is 
to  be  found  in  this  will  is  wanting,  to  entitle  the  charity  legacy  to 
be  paid  in  full  out  of  the  pure  personalty.  The  words  in  this  will 
seem  to  me  insufficient  to  enable  her  intention  to  be  carried  into 
effect  in  the  state  of  her  assets. 

The  intention  was  perfectly  lawful,  and  might  have  been  effected 
in  a  different  way;  if  there  had  been  words  introduced  into  this 
will,  expressly  throwing  the  other  burthens  upon  the  other  portions 
of  the  estate.  In  that  case,  I  think,  the  lawful  intention  would 
have  l)een  carried  into  effect,  and  there  would  have  been  no  such 
difficulty  as  at  present  appears. 


Philan- 
thropic 
Society 

V, 

Kkmp. 


JAMES  V.  BYDDER. 

(4  Beav.  600—606 ;  S.  0.  5  Jur.  1076.) 

A.  B.  voluntarily  assigned  to  trustees  bonds  and  promissory  notes 
amounting  to  000/.,  in  trust  for  himself  and  his  wife  and  children,  and  he 
handed  over  the  securities.  The  trustees  gave  no  notice  to  the  debtors. 
A.  B.  received  200/.,  part  of  the  600/.  (the  securities  having  been  returned 
to  him  by  the  trustees),  and  the  remainder  was  lost  by  the  insolvency  of 
the  debtors.  A.  B.  invested  the  200/.  with  other  monies  of  his  own  on 
frw'holds,  and  by  writing  acknowledged  the  200/.  to  be  trust  pi-opei-ty.  He 
afterwards  deposited  the  title  deeds  with  the  trustees  as  a  security  for  the 
whole  600/. :  Held,  that  the  equitable  mortgage  was  valid  to  the  extent  of 
200/.  but  no  further. 

In  1819,  John  Betts  voluntarily  executed  a  post  nuptial 
settlement,  whereby  he  assigned  to  trustees,  certain  bonds  and 
promissory  notes  amounting  to  600/.,  which  were  due  to  him  from 
dijBTerent  persons,  and  he  gave  them  the  usual  power  of  attorney 
to  receive  the  same.  The  trustees  were  to  hold  the  monies  when 
recovered,  upon  trust  for  the  settlor  for  life,  and  after  his  decease 
for  his  wife  for  life,  and  after  their  deaths  upon  certain  trusts  for 
their  children,  of  whom  there  were  then  three;  and  the  settlor 
further  covenanted  with  the  trustees,  that  he  would,  within  the 
space  of  twelve  months  after  the  decease  of  his  then  wife,  pay  to 
the  trustees  an  additional  sum  of  300/.  upon  the  trusts  of  the 
settlement. 

The  bonds  and  promissory  notes  were  delivered  over  by  Betts 
to  the  trustees,  but  the  promissory  notes  were  not  indorsed  to 
them,  and  no  notice  was  given  to  the  persons  indebted  upon  these 
securities  of  the  assignment  to  the  trustees. 

John  Morgan,  who  was  one  of  the  trustees,  afterwards  handed 
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jaubb  over  to  John  Betts  the  bonds  and  promissory  notes,  and  he 
Btddeb.  recovered  a  sum  of  100/.  secured  by  a  bond,  and  another  sum  of 
1002.  due  on  a  promissory  note,  but  the  remainder  of  the  sum 
of  600/.  was  lost,  by  the  insolvency  of  the  debtors.  The  200/. 
received  by  Betts  was,  with  other  money,  applied  in  purchasing 
of  the  "Greyhound  Inn"  at  Swansea. 
In  the  year  1828,  John  Betts  was  pressed  by  the  trustees  of  the 

I  •coi  J  settlement  to  pay  or  secure  to  them  *the  600/.  included  in  the 
settlement,  and  on  being  threatened  with  proceedings  to  compel 
him  to  comply  with  their  request,  he  ofifered  to  mortgage  to  them 
the  "Greyhound  Inn"  to  secure  the  600/.,  and  instructed  his 
solicitors  to  prepare  a  mortgage.  A  draft  of  the  mortgage  was 
prepared,  containing  a  recital  that  part  of  the  purchase-money  of 
the  "Greyhound  Inn*'  consisted  of  a  portion  of  the  600/.  assigned 
by  the  settlement.  The  draft  was  read  over  to  and  approved  of  by 
Betts,  but  on  the  expense  of  perfecting  it  being  stated,  he  refused 
to  execute  any  deed  of  mortgage,  and  proposed,  in  lieu  thereof,  to 
deposit  the  title  deeds  of  the  "Greyhound  Inn,"  in  the  hands 
of  the  trustees,  as  a  security  for  the  600/.  This  proposal  was 
acceded  to  by  the  trustees;  the  deeds  were  placed  in  the  hands 
of  their  solicitors  and  continued  in  their  possession  or  power 
until  the  decease  of  John  Betts.  No  legal  mortgage  was  ever 
executed. 

The  wife  of  the  settlor  died  in  1820 ;  he  married  again,  and  had 
four  children  by  his  second  wife.  In  1886,  John  Betts,  being 
seised  in  fee  of  the  "  Greyhound  Inn,"  made  his  will,  by  which  he 
directed,  amongst  other  things,  that  the  "  Greyhound  Inn "  and 
premises  should  be  sold,  and  the  proceeds  paid  to  the  four  children 
by  his  second  marriage. 

John  Betts,  the  settlor,  died  in  1887,  whereupon  his  widow  took 
possession  of  the  "  Greyhound  Inn,"  and  she  afterwards  married 
the  defendant  Bydder. 

« 

The  plaintiff,  who  was  the  surviving  trustee  of  the  settlement, 
filed  this  bill  against  Bydder  and  wife,  and  against  the  settlor's 
four  children  by  the  second  marriage,  and  the  executor  of  the 
testator,  claiming,  as  trustees,  on  behalf  of  the  objects  of  the  settle- 
ment, the  benefit  of  the  equitiable  mortgage  of  the  " Greyhound" ; 
[  ♦602  ]  and  praying  an  *account  of  what  was  due  and  a  sale  of  the 
premises:  —  an  account  of  the  personal  estate  of  the  testator, 
and  for  payment  of  what  was  due  out  of  his  real  and  personal 
estate. 
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The  following  memoranda  in  the  handwriting  of  Betts  were       Jamks 
proved.  byddeb. 

"  Swansea,  22nd  of  July,  1820. 

"  I  hei^by  acknowledge  that  Mr.  John  Morgan  has  returned  to 
me  Mr.  John  Benyon's  bond  for  lOOi.,  which  he  held  in  trust  for 
my  children,  and  that  the  amount  of  the  said  bond  has  been 
received  by  me  and  deposited  in  the  bank  of  Messrs.  Gibbins  and 
Eaton,  Swansea.  The  above  sum  was  laid  out  in  the  purchase 
of  the  '  Greyhound  Inn  *  in  the  town  of  Swansea." 

'^  Memorandum,  that  I  have  to  acknowledge  that  Mr.  John 
Morgan  has  the  19th  of  January,  1822,  returned  me  the  note  I 
delivered  to  him  in  trust  for  my  children  from  Mr.  John  French 
for  100/.,  which  amount  I  have  laid  out  in  the  purchase  of  the 
'  Greyhound  Inn '  in  the  town  of  Swansea. 

"  John  Bbtts." 

Mr.  Kindersley  and  Mr.  Stinton,  for  the  plaintifif : 

The  equitable  mortgage  is  efifectual,  either  to  the  extent  of  600/., 
or  at  least  for  the  200/.  received  by  the  settlor. 

Where  a  party  voluntarily  settles  property  in  favour  of  others,  he 
cannot  afterwards  recall  it :  Billy. Cureton  (i),  Petre  v.  Esjnnasse  (2). 
By  the  assignment  of  the  securities  and  the  delivery  of  the  indicia 
of  the  *debts,  all  was  done  that  could  be  done,  to  give  effect  to  [  *60.s  ] 
the  settlement.  That  is  sufficient,  as  was  held  in  Foi-tescne  v. 
Barnett(3).     *     *     ♦ 

As  to  the  sum  of  200/.,  the  testator  received  it  as  agent  of  the 
trustees,  and  he  afterwards  acknowledged  the  trust  on  which  it  was 
held. 

Mr.  Addis,  for  the  defendants : 

The  first  transaction  was  incomplete,  and  no  perfect  assignment 
of  the  bonds  and  notes  of  hand  was  or  could  be  made  by  the  settle- 
ment, and  no  notice  was  given  to  the  debtors ;  the  settlement  being 
voluntary  and  incomplete  as  an  assignment,  the  Court  will  not 
assist  those  claiming  under  it,  against  the  children  claiming  under 
the  will.  The  equitable  mortgage  does  not  assist  the  plaintiff  in 
his  claim,  because  that  likewise  is  an  incomplete  transaction,  and 
it  cannot  be  contended  that  two  incomplete  transactions  will, 
together,  have  *the  operation  of  a  perfect  one.    *     *    At  all  events,       [  •^04 } 

(1)  39  £.  H.  258  (2  My.  ft  K.  603).  (3)  41  B.  R.  5  (3  My.  &  K.  36). 

(2)  39  B.  B.  254  (2  My.  &  K  496). 
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Jauks        200/.  only  can  l>e  recovered  by  the  plaintiff.     He  cited  Ptdnrto/t  v. 
Hyddkil       Pulcertojt  (l),  Antrohua  v.  Smith  (2»,  Kdwanh  v.  ./r/«t'«  (3),  J*[fferi/s  v. 
Jffferys  U),  [and  other  cases.] 

3/r.  Kindemley^  in  reply. 

'^!!!ll^'       ^^^  Master  of  the  Bolls  : 

This  bill  is  filed  for  the  purpose  of  enforcing  an  eqaitable 
mortgage ;  and  being  merely  equitable,  it  is  necessary  to  ascertain 
the  consideration  for  which  it  was  given,  and  for  that  purpose  to 
look  into  the  prior  transactions. 

We  find  that  the  mortgagor  voluntarily  executed  a  post-nuptial 
settlement,  whereby  he  assigned  to  trustees  certain  bonds  and 
notes,  and  the  monies  thereby  secured,  to  the  amount  of  600/. 
The  securities  were  deposited  with  trustees,  but  it  does  not  appear 
that  any  notice  whatever  was  given  to  the  debtors  upon  that 
occasion. 
[  ^*^B  ]  Now,  if  the  matter  had   rested  there,  and  those  monies  had 

afterwards  been  realised  by  the  trustees,  a  state  of  things  would 
have  arisen  very  different  from  that  which  now  exists. 

As  to  400/.,  part  of  the  600/.,  nothing  was  ever  received,  and  the 
securities  do  not  appear  to  have  l)een  delivered  back  to  the  settlor ; 
but  as  to  the  other  sum  amounting  to  200/.,  the  case  is  very 
different.  It  being  possible  and  desirable  to  recover  this  sum,  the 
trustees  placed  the  two  securities  in  the  hands  of  the  settlor,  who 
actually  received  the  money  and  signed  the  memoranda,  and 
identifying  the  sums,  and  acknowledging  that  he  had  received 
them  in  terms  which,  I  own,  appear  to  me  to  affect  him  with  the 
trust  which  he  had  himself  created  in  respect  of  those  sums. 
True,  the  sums  which  were  subject  to  the  trust  which  he  had 
voluntarily  created  were  in  his  hands ;  but,  I  think,  after  he  had 
so  received  those  sums,  the  dealing  with  them  was  no  voluntary 
matter  upon  his  part.  It  appears  he  laid  out  the  200/.,  together 
with  other  sums  in  the  purchase  of  the  property,  which  is  the 
subject  of  the  equitable  mortgage.  What  passed  precisely  on  the 
occasion  of  his  depositing  the  deeds  does  not  appear,  but  I  infer 
that  all  he  did  upon  that  occasion  was  entirely  voluntary,  that  he 
did  not  consider  that  he  was  submitting  to  an  enforcement  of 
right;  he  gave  instructions  for  the  mortgage  which  was  to  extend, 

(1)  11  B.  E.  161  (18  Ves.  84).  (3)  43  R.  E,  178  (1  My.  &  Cr.  226). 

(2)  8  R.  E.  278  (12  Ves.  39).  (4)  54  E.  E.  249  (Cr.  &  Ph.  138). 
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not  only  to  those  sums  which  he  received,  but  to  all  the  other 
sums  comprised  in  the  voluntary  settlement.  Finding  that  arrange- 
ment more  expensive  than  he  at  first  anticipated,  he  refused  to 
perfect  it.  The  obligation,  if  any  there  was,  was  not  then  sought 
to  be  enforced  against  him,  but  the  trustees  accepted  that  which  he 
voluntarily  offered,  namely  this  equitable  mortgage.  I  think  that 
that  equitable  mortgage  cannot  extend  further  than  the  good 
consideration  which  was  retained  for  it,  namely,  those  two  sums 
of  100/.  each,  *which,  1  think,  he  held  affected  with  the  trust 
which  he  had  created,  and  which  he  had  no  right  afterwards  to 
dispute  at  his  own  pleasure.  The  plaintiff  is  therefore  entitled  to 
an  equitable  charge  to  the  extent  of  2002. 


JAME8 
V. 

Byddkr. 


[  ^606  ] 


HYDE  V.  DALLAWAY. 

(4  Beav.  606—608.) 

In  a  8uit  for  specific  performance,  a  purchaser  who  Bet  up  a  defence 
which  prevented  the  plaintiff  obtaining  on  motion  a  reference  as  to  title, 
and  failing  in  establishing  it,  was  ordei'ed  to  pay  the  costs  up  to,  and 
inclusive  of,  the  hearing. 

Observations  on  special  conditions  of  sale. 

In  1889,  the  plaintiiBTs  put  up  an  estate  for  sale  by  auction, 
subject  to  special  conditions  of  sale.  By  these,  the  vendors  were 
to  deliver  an  abstract  within  fourteen  days,  and  objections  were  to 
l>e  taken  within  twenty-one  days  after,  or  the  purchaser  was  to  be 
held  to  have  accepted  the  title.  The  vendors  were  to  be  at  liberty 
within  ten  days  after  the  return  of  the  abstract  with  observations 
thereon,  to  rescind  the  contract,  on  repayment  of  the  deposit  and 
interest  in  full  of  all  demands. 

The  sixth  condition  was  as  follows:  ''All  the  statements  and 
recitals  in  any  deed  or  document  abstracted,  or  recited  in  a  deed 
or  document  abstracted,  shall  be  held  conclusive  evidence  of  the 
facts  and  circumstances,  and  of  the  contents  of  the  documents 
stated  and  recited;  and  the  vendors  shall  not  be  required  to 
produce  any  further  evidence  of  the  same,  or  to  deduce  the  repre- 
sentation to  any  trustee,  in  whom  a  term  or  other  legal  estate  has 
l)een  vested,  or  to  get  in  any  such  legal  estate,  or  to  procure  the 
concurrence,  in  the  sale  or  conveyance,  of  any  parties  interested  in 
the  equity  of  redemption  of  the  property  sold,  or  to  produce  any 
deed  or  document  not  in  their  (the  vendors')  possession ;  and  all 
certificates  of  births,  burials,  and  marriages,  and  all  declarations 


1842. 
Feb,  17. 

Jiolh  Couii, 

Lord 

Lanodale, 

M.R. 

[  •606] 


172  1842.    CH.    4  BEAV.  607—608.  [b.b. 

Htde        "and  copieu  of  deedu  or  documents  and  assignments,  surrenders 

dallawat.    B>nd  conveyances  of  outstanding  legal   estates,   shall   be  at   the 

[  *^07  ]      expense  of  the  person  requiring  the  same,  and  the  completion  of 

the  purchase  shall  not  be  delayed  till  such  outstanding  estate  can 

be  got  in." 

The  defendant  became  the  purchaser  for  2,700/.,  and  signed  a 
contract  written  on  the  conditions  of  sale,  by  which  it  was  agreed, 
'^  that  the  said  particulars  and  conditions  of  sale  should  be  taken 
as  the  terms  of  agreement  for  the  said  sale  and  purchase 
respectively,  and  be  observed  and  fulfilled  by  the  said  J.  S.  Hyde 
and  H.  Dallaway  respectively  in  all  things." 

The  principal  question  between  the  parties  was,  whether,  under 
the  terms  of  the  sixth  condition,  that  '^  the  purchaser  should  not 
require  the  concurrence  of  the  parties  interested  in  the  equity  of 
redemption,"  the  purchaser  could  be  compelled  to  take  a  title  which 
a  mortgagee  had  acquired  under  S  &  4  Will.  IV.  c.  27,  s.  40  (i). 

The  vendors  filed  a  bill  for  specific  performance,  and  the 
defendant  set  up  the  three  following  defences: — First,  that  the 
plaintiffs  had  not  shown  a  good  title.  Secondly,  that  both  the 
auctioneer  and  Mr.  Gregg  (the  vendor's  solicitor),  repeated  several 
times  at  the  sale  that  '^a  good  and  marketable  title  could  be 
made ;  "  and  that  the  plaintiffs  were  consequently  bound  to  make 
^'  a  good  and  marketable  title."  And,  thirdly,  that  the  defendant 
''was  the  only  real  bidder,"  and  that  the  '' other  biddings  were 
not  real  or  bond  file,  but  were  made  by  the  auctioneer  on  behalf 
of  the  plaintiffs." 

In  consequence  of  the  two  latter  defences,  the  plaintiffs  were 
unable  to  obtain,  on  motion,  the  usual  reference  as  to  title,  and  at 
the  hearing,  the  defendant  failed  to  make  out  the  two  latter 
defences. 
[  608  ]  The  cause  came  on  for  hearing,  when 

Mr.  Pemberton  and  Mr.  Dunn  asked  for  a  decree  for  specific 
performance  with  costs  up  to  and  including  the  hearing,  on  the 
ground  that  the  conduct  of  the  defendant  had  prevented  the  usual 
reference  :  Taylor  v.  Brown  (2). 

Mr.  Kindersley  and  Mr.  Ramsden^  contra,  contended,  that 
having  regard  to  the  title,  the  conduct  of  the  vendors,  and  the 

(1)  Rep.  37  &  38  Vict.  c.  57,  s.  9.  (2)  50  R.  R.  152  (2  Beav.  180). 
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oppressive  nature  of  the  conditions  of  sale,  the  Court  ought  not  to        Hyde 
decree  a  specific  performance.  Dallaway. 

The  Master  of  the  Bolls  held,  that  the  defendant  must  pay 
so  much  of  the  costs  as  had  been  occasioned  by  the  allegations 
that  the  plaintiflfs  were  bound  to  make  a  good  and  marketable 
title,  and  that  the  defendant  was  the  only  b&fid  fide  bidder, 
including  therein  the  costs  of  the  hearing ;  and  that  there  must 
be  a  reference  to  the  Master  to  inquire  whether  a  good  title  could 
be  made  according  to  the  conditions,  and  if  so,  when  it  was 
first  shown. 

His  Lordship  afterwards  observed  on  the  difiiculty  which  the 
Court  sometimes  had,  in  dealing  with  special  conditions  of  sale. 
On  the  one  hand  it  was  hard  to  say  that  parties  should  not  enter 
into  contracts  suited  to  their  convenience  and  to  the  exigency  of 
their  titles,  but,  on  the  other  hand,  conditions  of  sale  were  some- 
times of  such  a  nature,  that  it  was  scarcely  practicable  to  carry 
them  into  execution,  consistently  with  the  settled  principles  of 
courts  of  equity. 
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ANDKEWS  V.  MAERIS  and  WHITHAM  (1). 

(1  Q.  B.  3—13 ;  S.  C.  1  a.  &  D.  268 ;  10  L.  J.  Q.  B.  225.) 

A  Court  of  Requests  Act  (47  Oeo.  III.  sess.  2,  c.  Ixxviii.)  enacted  that, 
when  the  commissioners  should  have  made  an  order  on  a  defendant  for 
payment  of  money,  the  said  commissioners,  present  in  Court,  might  award 
execution  against  the  body  or  goods  of  such  defendant,  and  thereupon  the 
clerk  of  the  Court,  at  the  prayer  of  the  plaintiff,  might  issue  a  precept 
under  his  hand  and  seal,  by  way  of  ca,  aa,  or  fi.  fa.,  to  the  serjeunts  of  the 
Court,  who  should  execute  the  same.  And  that  it  should  be  lawful  for  the 
commissioners,  if  they  should  think  fit,  to  order  any  debt  due  to  the  plaintiff 
to  be  paid  by  instalments  on  such  terms  as  might  appear  to  them  reason- 
able; and  it  should  also  be  lawful  for  the  said  commissioners  present  in 
Court,  on  default  in  paying  any  such  instalment,  at  the  instance  of  the 
plaintiff,  and  on  due  proof  of  such  default,  to  award  execution  against  the 
defendant,  or  his  sureties,  for  the  whole  debt,  or  such  part  as  should 
remain  unpaid,  with  such  further  costs  as  should  seem  to  them  reasonable, 
to  be  recovered  in  the  same  manner  as  the  original  debt. 

Held  that,  after  a  simple  awai'd  of  execution,  the  clerk  might  issue  a 
precept  for  carrying  it  into  effect,  without  further  intervention  of  the 
Court. 

But  that,  where  the  commissioners  had  ordered  the  debt  to  be  paid  by 
certain  instalments,  **or  execution  to  issue,*'  the  clerk  could  not,  on 
default  of  payment,  and  application  to  him  by  the  plaintiff,  issue  a 
precept  for  execution  without  further  intervention  of  the  Court :  for  that 
the  commissioners  were  required,  when  acting  upon  such  default,  to 
exercise  judicial  functions,  which  could  not  be  delegated. 

And,  therefore,  that  the  clerk,  having  made  such  a  precept,  which  had 
been  executed,  was  liable  in  trespass;  though  the  proceeding  was 
conformable  to  the  practice  of  the  Court :  for  the  Court  could  not  institute 
such  a  practice. 

But  that  the  serjeaut  executing  the  precept  was  protected  by  it. 

The  Act  prohibited  the  splitting  of  demands  to  bring  them  within  the 
jurisdiction  as  to  amount,  but  enabled  a  party  splitting  his  demand  to 
recover  such  sum  as  the  Court  was  competent  to  award  in  one  action,  if  he 
would  receive  the  same  in  full  discharge  of  his  debt.  By  an  order  of  the 
Court  for  execution,  the  cause  of  action  was  stated  to  be  a  **  reduced  debt" 
of  5/.  (the  highest  amount  recoverable) ;  but  it  appeared  in  evidence  that 
the  debt  was  originally  8/. ;  and  it  was  not  shown  that  the  i^sidue  had  been 
paid,  or  given  up  by  the  plaintiff.  Quctre,  whether  the  Court  was  proved 
to  have  had  jurisdiction. 

Trespass  for  assault  and  false  imprisonment.  On  the  trial, 
before  Tindal,  Gh.  J.,  at  the  Lincoln  Summer  Assizes,  1838, 
a  verdict   was  found   for   the   plaintiff,   subject  to  the   opinion 

(1)  Approved  in  Mayor  of  London  v.  Ast/lains  Umrd  (ISI 9)  4  Q.  B.  Div.  433, 
Cox  (1867)  L.  R.  2  H.  L.  239,  263,  36  44i  ;  49  L.  J.  Q,  B.  668 ;  affd.  (1881) 
L.  J.   Ex.  225;    IliU  v.  Metropolitan      6  App.  Ca.  1 93.— A.  C. 


vol.lv.]  1841.     Q.  B.     1  Q.  B.  8— 5.  175 


of  this  Court  on  a  special  case,  the  substance  of  which  is  as     andbews 

follows.  MAERIS. 

The  defendant  Marris  was  clerk,  and  the  defendant  Whitham 
Serjeant,  of  the  Caistor  Court  of  Bequests,  in  Lincolnshire.  Plain- 
tiff, having  worked  as  a  blacksmith  for  one  Davey,  at  certain  yearly 
wages,  laid  an  information  against  him  before  a  justice  to  recover 
8/.,  arrears  of  such  wages ;  and,  on  summons,  and  hearing  of  the 
parties,  Davey  was  ordered  to  pay  plaintiff  the  8/.  and  costs.  He 
paid  those  sums  into  the  hands  of  the  clerk  to  the  justices,  and 
then,  in  due  form  of  law,  and  according  to  the  statute  after 
mentioned,  made  a  complaint  ^against  the  now  plaintiff  before  the  [  *^  ] 
commissioners  of  the  Caistor  Court  of  Bequests  for  an  alleged 
reduced  debt  of  5/.,  for  money  had  and  received  by  plaintiff  to  the 
use  of  him,  Davey ;  both  parties  residing,  and  the  money  having 
been  paid  and  received,  within  the  jurisdiction  of  the  Court;  and 
the  said  5/.  being  part  of  the  8/.  and  costs  paid  to  the  justice's 
clerk  by  Davey. 

The  defendant  Marris  thereupon  issued  a  summons  to  the  now 
plaintiff  to  appear  before  the  Commissioners  at  the  Court  of 
Bequests  to  answer  to  a  complaint  made  against  him  by  Edward 
Davey  **  for  a  reduced  debt  of  51.,''  due  from  plaintiff  to  him  for 
money  had  and  received:  and,  in  obedience  to  this  summons, 
plaintiff  appeared  before  the  said  commissioners  on  16th  March, 
1887.  A  question  was  raised  whether  the  commissioners  had 
jurisdiction,  under  the  circumstances ;  and,  after  hearing  that 
question  debated,  the  Conlmissioners  went  into  the  case  and  heard 
the  statements  of  the  respective  parties  and  their  witnesses,  and 
made  an  order,  according  to  the  practice  of  the  Court  in  such  cases, 
the  material  parts  of  which  were  as  follows  : 

"  Amount  claimed,  5/."  "  Causes  of  action.  Beduced  debt  for 
money  had  and  received."  "  Judgment  of  the  Court  thereon. 
Judgment  for  plaintiff  for  debt  and  costs,  to  be  paid  at  10«.  a  month 
until  discharged,  or  execution  to  issue." 

Plaintiff  paid  tho  first  instalment,  but  refused  to  pay  the 
remaining  ones ;  whereupon  the  defendant  Marris,  on  the  applica- 
tion of  Davey  to  him  as  clerk  of  the  said  Court  for  that  purpose, 
but  without  any  further  previous  order  or  warrant  having  been 
made  by  the  Commissioners,  or  any  of  them,  such  proceedings  being 
according  to  the  practice  of  the  said  Court,  issued,  as  such  clerk  to 
the  said  Commissioners,  and  according  to  the  ^practice  of  the  said  [  *5  ] 
Court,  a  certain  warrant  against  the  plaintiff,  under  the  hand  and 
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ANDKswB     seal  of  bim  the  Baid  George  Marris,  as  such  clerk,  iu  the  following 
Harris.       form. 

^'  The  Court  of  Bequests  for  the  Sokes 
of  Bolingbroke/'  &c.  (i). 

'^  Edward  Davey,  Complainant, 

and 

*'  Henry  Andrews,  Defendant. 

^'  To  John  Whitham,  one  of  the  Serjeants  of  the  said  Court,  and 
also  to  the  keeper  of  the  prison  at  Kirton  in  Lindsey,  in  the  county 
of  Lincoln,  and  to  each  of  them.  These  are  to  command  and  require 
you  the  said  serjeant  to  take  and  carry  to  the  prison  at  Kirton*' 
&c.  ''  the  body  of  Henry  Andrews,  the  above-named  defendant. 
And  you  the  said  keeper  of  the  said  prison  are  commanded  and 
required  to  receive  the  body  of  the  said  H.  A.  into  your  custody  in 
the  said  prison,  there  to  remain  for  the  space  of  100  days,  unless 
the  sum'  of  51.,  due  from  him  to  Edward  Davey,  the  above-named 
complainant,  together  with  the  sum  of  6s.,  the  balance  of  the  costs 
incurred  in  the  recovery  thereof,  be  in  the  meantime  fully  paid  and 
satisfied  unto  the  said  complainant,  according  to  an  order  made  at 
a  Court  of  Bequests  held  at  Caistor  on  Thursday,  the  16th  day  of 
March,  1887;  and  also  the  costs  and  charges  of  this  execution. 
Herein  fail  not,  as  you  will  severally  answer  "  &c.  *^  Given  under 
my  hand  and  seal  this  7th  day  of  September,  a.d.  1837.  By  order 
of  the  Court, 

'^  Gbo.  Marris, 

"  Clerk  of  the  said  Court 
"  of  Bequests,  Caistor." 

[  6  ]  The  order  also  contained  an  account  of  the  sums  due  for  debt 

and  costs. 

The  costs  and  charges  specified  in  the  said  warrant  and  account 
are  the  correct  costs  and  charges  according  to  the  said  Act ;  and 
the  said  order  and  warrant  are  in  form  and  substance  according  to 
the  practice  of  the  said  Court.  The  defendant  Whitham  afterwards 
arrested  plaintiff  in  obedience  to  the  warrant  so  issued  by  defen- 
dant Marris,  and  delivered  plaintiff,  together  with  the  said  warrant, 
into  the  custody  of  the  keeper  of  the  said  prison ;  whereupon  he 
obtained  a  rule  of  the  Court  of  Queen's  Bench,  calling  upon  Davey 
and  Marris  to  show  cause  why  he  should  not  be  discharged  out  of 
custody,    which   rule   was   afterwards    discharged;    and   plaintiff 

(1)  Desciibiog  the  Court  as  in  sect.  5  of  the  local  Act.    See  p.  184,  jxwf. 
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continued  in  custody  of  the  keeper,  in  the  said  prison,  under  the     Andrews 
said  warrant,  for  100  days.  Mabris. 

If  this  Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  maintain  this  action  against  either  or  both  of  the  defendants, 
the  verdict  was  to  stand  accordingly ;  otherwise,  a  nonsuit  to  be 
entered. 

Stat.  47  Geo.  III.  sess.  2,  c.  Ixxviii.  (local  and  personal,  public), 
entitled  "An  Act  for  the  more  speedy  and  easy  recovery  of  small 
debts  in  the  sokes  of  Bolingbrooke  and  Horncastle,  and  other  places, 
in  the  county  of  Lincoln,"  was  to  be  considered  part  of  the  case. 

Sect.  12  (1)  empowers  and  requires  the  clerks  of  the  Court,  and 
their  deputies,  to  issue  all  summonses,  subpoenas,  warrants,  and 
precepts,  and  to  register  all  orders,  decrees,  and  judgments  of  the 
Court,  and  to  do  all  such  acts,  matters,  and  things  as  are  directed 
or  required  to  be  done  by  them  by  virtue  of  that  Act.  Sect.  18 
gives  power  to  sue  in  the  Court  for  any  debt  or  debts  upon  any 
contract,  &c.,  "  not  exceeding  *the  value  of  51. ;  '*  directs  the  mode  [  *7  ] 
of  proceeding,  and  empowers  and  requires  the  Commissioners, 
being  not  less  than  five  in  number  where  the  demand  exceeds  40s, 
(sect.  6),  "to  make  due  inquiry  concerning  such  demands  or 
plaints,  and  make  such  orders  and  decrees  therein,  and  pass  such 
final  sentence  or  judgment  thereupon,  and  award  such  costs  of 
suit  as  to  them  shall  seem  most  agreeable  to  equity  and  good 
conscience."  Sect.  22  specifies  the  actions  and  causes  in  which 
the  Commissioners  may  decide  "  disputes  and  differences  between 
party  and  party,  for  any  sum  not  exceeding  6i" 

Sect.  26  enacts,  "  That  nothing  herein  contained  shall  extend  or 
be  construed  to  extend,  so  as  to  enable  any  plaintiff  or  plaintiffs  to 
split  or  divide  any  cause  or  action  for  recovery  of  any  debt,  where 
the  whole  sum  that  shall  appear  to  be  due  and  owing  shall 
exceed  the  sum  of  52.,  in  order  that  the  same  may  be  made  the 
ground  of  any  two  or  more  causes  or  actions,  for  the  purpose  of 
bringing  such  causes  or  actions  within  the  jurisdiction  of  the  said 
Court ;  "  and  the  Commissioners  are  required  to  dismiss  with  costs 
every  action  so  split.  "  Provided  always,  that  in  case  any  plaintiff 
or  plaintiffs,  who  shall  have  so  split  or  divided  such  his,  her,  or 
their  cause  or  action,  shall  be  willing  to  accept  such  sum  of  money 
as  the  said  Court  is  in  and  by  this  Act  enabled  to  adjudge,  decree, 
and  pronounce,  in  full  of  the  whole  of  his,  her,  or  their  demand  in 
such  cause  or  action  so  split  or  divided,  then  and  in  every  such  case 

(1)  See  other  extracts  from  the  same  statute,  pp.  184— 1S6,  po$t, 
R.R. — VOL.  LV.  1'2 
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Andrews     the  said  Commissioners  shall  and  may  adjudge,  decree,  and  pro- 


V. 


MARRT8.  nounce  (on  such  plaintiff  or  plaintiffs  proving  his,  her,  or  their  cause 
^r  case  to  the  satisfaction  of  the  said  Commissioners)  such  sum  to  the 
plaintiff  or  plaintiffs,  not  exceeding  the  sum  of  5Z.,  as  to  the  said  Com- 
[  *3  ]  missioners  shall  seem  just  and  reasonable  ;  and  such  *sum  shall,  in 
the  judgment  or  decree  to  be  pronounced  by  the  said  Commissioners, 
be  declared  to  be  and  shall  be  in  full  discharge  of  all  demands  from 
the  defendant  or  defendants  to  the  plaintiff  or  plaintiffs  in  such 
cause  or  case  so  split  or  divided." 

Sect.  29  enacts,  That  where  the  Commissioners  "  shall  have 
made  an  order  or  decree  for  the  payment  of  money,  it  shall  and 
may  be  lawful  to  and  for  the  said  Commissioners  present  in  Court 
to  award  execution  either  against  the  body  or  goods  of  the  party 
against  whom  such  order  or  decree  shall  be  made,  and  thereupon 
it  shall  and  may  be  lawful  to  and  for  the  respective  clerks  and 
their  deputies  of  the  said  Court,  at  the  prayer  of  the  party  prose- 
cuting such  order  or  decree  for  the  payment  of  money,  to  issue  a 
precept  under  their  respective  hand  and  seal,  by  way  of  capias  ad 
satisfaciendum,  ov  fieri  facias,  to  the  respective  Serjeants  of  the  said 
Court,  who,  by  virtue  of  such  precept  "  upon  execution  awarded 
against  the  body,  shall  and  may  take  such  party,  being  within  the 
jurisdiction,  and  carry  him  to  any  common  gaol  or  prison  in  the 
county,  there  to  remain  till  he  perform  the  "  order,  decree,  or 
judgment  for  the  space  of  time  herein  in  that  behalf  particularly 
directed  "  (i) ;  and,  if  the  precept  be  against  the  goods,  may  levy 
the  debt  and  costs,  &c.  ''  And  it  shall  and  may  be  lawful  to  and 
for  the  said  Commissioners  from  time  to  time,  in  case  they  shall 
think  fit  for  the  ease  and  convenience  of  the  defendant  or  defen- 
dants, and  they  are  hereby  authorised  and  empowered  to  order, 
decree,  or  adjudge  any  debt  or  debts  due  to  the  plaintiff  or  plaintiffs 
to  be  paid  by  several  payments  or  instalments,  and  under  such 
[  ^9  ]  terms  *and  conditions  as  may  appear  reasonable  and  just  to  them 
the  said  Commissioners  for  the  ease  of  the  defendant  or  defendants, 
and  the  security  of  plaintiff  or  plaintiffs ;  and  it  shall  and  may  be 
lawful  to  and  for  the  said  Commissioners  present  in  Court,  in  case 
any  default  or  failure  of  any  such  payments  or  instalments  so 
ordered,  decreed,  and  adjudged  or  directed,  shall  afterwards  be 
made,  and  they  are  hereby  authorised  and  empowered,  at  the 
instance  of  the  plaintiff  or  plaintiffs,  and  upon  due  proof  of  the 

(1)  Sect.   36  limits  the  time  in  proportion  to  the  debt,  the  longest  period 
being  100  days. 
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said  default  or  failure,  to  award  execution  against  the  said  defen-     Andrews 
dant  or  defendants,  or  against  any  other  person  or  persons  who      mabris. 
may  have  given  security  to  the  said  plaintiff  or  plaintiffs,  under  tlv 
directions  of   the  said  Commissioners,  for  the  payment  of   such 
instalments  in  manner  aforesaid,  for  the  whole  debt  or  such  part 
thereof  as  shall  then  remain  unpaid,  together  with  such  further 
costs  as  to  them  shall  seem  just  and  reasonable  ;  "  to  be  recovered 
by  the  same  ways  and  means  as  the  debt  and  costs  first  decreed. 
The  case  was  argued  in  Michaelmas  Term,  1840  (i). 

Whitehnrst  for  the  plaintiff: 

First,  the  Commissioners  had  no  jurisdiction.  *  *  Secondly, 
the  warrant  here  was  *issued  under  sect.  29,  but  on  the  authority  of  [  ^^^  ] 
the  defendant  alone,  as  clerk,  on  Davey's  complaint  to  him  that  the 
instalments  were  unpaid.  But  the  section  gives  that  power  to  the 
''Commissioners  present  in  Court,'*  "upon  due  proof  of  the  said 
default  or  failure."  They  are,  in  that  case,  at  their  discretion,  to 
order  execution  against  body  or  goods,  for  the  whole  debt  or  such 
part  as  shall  remain  unpaid,  with  such  costs  as  to  them  shall  seem 
just  and  reasonable.  The  clerk  cannot  receive  the  proof,  judge  of 
the  default,  and  exercise  the  discretion.  Marris,  therefore,  is  liable 
in  this  action.  And  Whitham  is  not  excused,  if  the  order  was  not 
that  of  the  Commissioners.  *  *  Prima  facie,  the  order  might 
appear  to  be  theirs  ;  but  it  is  proved  not  to  be  so.  An  order  which 
is  shown  to  have  been  made  by  the  clerk  wrongfully,  and  without 
the  authority  of  the  Court,  though  purporting  to  be  their  order, 
is  his  act,  not  theirs,  even  though  it  has  never  been  set  aside  by 
them :  ^Whitelegg  v.  liicharch  (2).  [  *ll  ] 

(CoLERiDOE,  J. :  The  order  of  the  Commissioners  was, ''  debt  and 
costs,  to  be  paid  at  10s.  a  month  until  discharged,  or  execution 
to  issue.") 

That  is  not  specific;  the  execution  might  be  against  body  or 
against  goods.  It  should  appear  that  they  directed  execution 
in  one  mode  or  the  other,  and  made  their  warrant  to  the 
officer  accordingly.  The  order  referred  to  was  not  such  a  direction ; 
therefore  the  warrant  signed  by  Marris  cannot  protect  the  officer. 
If  he  suffers  any  hardship  he  may  sue  Marris. 

(1)  November  13th.  Before  Lord  (2)  2  B.  &  C.  45 ;  reversing  the 
I>eiunan,  Ch.  J.,  Littledale,  Williams,  judgment  of  C.  P.  in  WhiteJegge  v. 
and  Coleridge,  J  J.  Eirhards,  3  Brod.  &  B.  188. 
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Andrews  Clarke,  contra  : 

Mabbis.  First,  the  CommissionerB  had  jurisdiction.      *     *     But,  further, 

the  cause,  as  presented  to  the  Court  of  Requests,  was  one  over 
which,  immdfacir,  they  liad  jurisdiction  ;  and,  assuming  that  they 
ought  to  have  dismissed  it  when  the  real  state  of  the  facts  appeared, 
the  error  they  committed  in  proceeding  does  not  deprive  their 
officers  of  protection :   The  case  of  the  Marshalsca  (i),  Moraria  v. 

r  ♦12  ]        Sloper  (2),  Paintrr  v.  *  Liverpool  Gas  Company  (3).     *     *     * 

[  13  ]  Whitehursty  in  reply  : 

In  the  case  of  the  Marshalsca  (4)  and  Moravia  v.  Sloper  (5)  the 
acts  complained  of  were  the  acts  of  the  respective  Courts ;  and  a  like 
observation  applies  to  Painter  v.  Liverpool  Gas  Comjmny  (3)  :  but 
here,  on  the  default  in  paying  the  instalments,  a  warrant  was  issued 
by  the  clerk,  without  any  new  order  of  the  Commissioners. 

(Coleridge,  J. :  It  is  said  to  have  been  issued  according  to  the 
practice  of  the  Court. 

Lord  Denman,  Ch.  J. :  You  must  contest  the  legality  of  the 
practice.) 

It  is  not  legal.  The  order,  if  made  by  five  Commissioners  present 
in  Court,  would  at  least  have  been  the  order  of  a  Court ;  but  even 
then  it  would  have  been  bad,  as  inconsistent  with  the  latter  part  of 
sect.  29.  *  *  Morse  v.  James  (6)  shows  that,  although  an  officer 
may  justify  under  an  erroneous  process,  that  is  only  where  the 
process  issues  from  a  Court  having  jurisdiction.     *     *     * 

Cur.  adv,  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  material  facts,  his  Lordship  proceeded  as 
follows : 

r  1^  ]  The  cases  of  these  defendants  are  to  be  considered  separately. 

And  we  are  of  opinion,  in  the  first  place,  that  the  action  is  well 
brought  against  the  defendant  Marris.  The  twenty-ninth  section 
of  the  Act  provides  that,  where  an  order  is  made  for  payment  of 
money  by  the  Commissioners  of  the  Court,  the  "Commissioners 

(1)  10  Ck).  Bep.  68  b,  76  a.  (4)  10  Co.  Rep.  68  b. 

(2)  Willw,  30,  37.  (5)  WiUeg,  30. 

(3)  44  B.  R.  423  (3  Ad.  &  El.  433).  (G)  Willes,  122. 
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present  in  Court "  may  award  execution  against  body  or  goods ;  and  Andrbws 
then  the  clerk  of  the  Court,  at  the  prayer  of  the  party,  may  issue  a  marbib. 
precept  under  his  hand  and  seal  in  the  nature  of  a  ca.  sa.  or  fi.  fa. 
to  the  Serjeant,  who  may  execute  the  same.  This  provision  meets 
the  case  of  an  order  for  payment,  and  award  of  execution,  for  the 
entire  sum,  where  all  is  to  be  paid  at  once ;  and  it  distinguishes 
between  the  act  of  the  Commissioners  and  the  act  of  the  clerk, 
allowing  the  latter  to  issue  the  precept  on  the  prayer  of  the  party  to 
himself,  and  without  any  further  application  to  the  Court.  And  this 
is  analogous  to  the  proceedings  in  courts  of  common  law,  where  the 
judgment  pronounced  leaves  no  more  for  the  judicial  interference 
of  the  Court,  and  where  execution  issues  for  the  entire  sum  at  the 
application  of  the  party  to  the  officer  of  the  Court. 

But  the  statute  provides,  in  the  same  section,  for  another  case, 
enacting  that  the  Commissioners  may,  from  time  to  time,  if  they 
think  fit,  for  the  ease  of  the  defendant,  order  ^ny  debt  due  to  be 
paid  by  several  instalments,  and  under  such  terms  and  conditions 
as  may  appear  to  them  reasonable  and  just  for  the  ease  of  the 
defendant  and  security  of  the  plaintiff;  and  the  Commissioners 
present  in  Court,  in  case  any  default  of  any  such  instalments  shall 
afterwards  be  made,  may,  at  the  instance  of  the  plaintiff,  and  upon 
due  proof  of  the  said  default,  award  execution  against  the  defendant 
for  *the  whole  debt,  or  such  part  as  shall  then  remain  unpaid,  [  •is  ] 
together  with  such  further  costs  as  to  them  shall  seem  just  and 
reasonable.  This  enactment,  in  which  all  analogy  with  the  pro- 
ceedings of  the  ordinary  courts  of  law  is  departed  from,  appears  to 
us  clearly  to  reserve  several  matters  for  the  judicial  discretion  of  the 
Commissioners.  In  case  of  a  default  in  paying  any  one  of  the 
instalments,  they  may  award  execution  for  the  whole,  or,  under 
the  circumstances,  they  may  think  the  non-payment  reasonably 
explained,  and  leave  their  former  order  untouched ;  and  they  are  to 
moderate  the  further  costs,  as  to  them  shall  seem  just  and  reason- 
able. Accordingly,  the  Commissioners  must  be  present  in  Court, 
and  there  must  be  due  proof  of  the  default. 

Now,  it  is  clear  that,  in  the  present  case,  the  Commissioners 
thought  fit  to  proceed,  as  to  the  order  for  payment,  under  this  latter 
branch  of  the  section,  and  although  in  the  same  order  they  state 
that  execution  is  to  issue  unless  the  payments  are  duly  made,  that 
must  either  be  understood  execution  according  to  the  manner,  and 
with  the  guards,  provided  l)y  the  statute,  or  it  would  be  void.  For 
the  Commissioners  cannot  abdicate  their  judicial  functions  and 
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Andbewr  delegate  them  to  their  clerk :  they  must  act  judicially  in  Court,  have 
mabkip.  due  proof  made  before  them,  and  then  award  as  to  them  seems  just 
and  reasonable.  The  same  section  empowers  them,  when  they 
award  payment  to  be  made  by  instalments,  to  require  security  from 
other  2)ersons  for  the  payment,  and  in  case  of  default  to  award 
execution  against  such  persons.  It  was  not  contended  that  the  same 
course  might  have  been  pursued  against  sureties  if  any  had  been 

[  •IS  ]       ordered,  as  has  been  taken  against  this  plaintiff;  and  *yet  there  is 
but  one  sentence  and  the  same  wording  for  both  cases. 

It  is  said,  however,  that  this  mode  of  proceeding  is  valid,  because 
the  case  finds  it  to  be  according  to  the  practice  of  the  Court ;  and 
that  in  this  particular  case  it  must  be  taken  to  have  had  the  sanction 
of  the  Court  as  much  as  if  there  had  been  a  special  order  made  for 
the  purpose.  But  the  answer  to  this  argument  is,  that  the  Com- 
missioners have  no  power  to  make  such  a  practice  as  this,  or  such 
an  order  at  the  time  of  the  judgment,  because,  if  made  then  pro> 
spectively,  it  dispenses  with  that  proof  of  non-payment  which  the 
statute  requires,  and  with  the  exercise  of  any  discretion  on  their 
part  as  to  the  execution  or  further  costs.  We  think,  therefore,  that 
this  direction  for  the  issuing  of  execution,  engrafted  on  the  original 
judgment  and  made  part  of  it,  must  be  considered  not  merely  as 
irregular,  but  a  nullity :  and,  if  so,  the  clerk  has  issued  a  warrant 
without  any  authority,  which  therefore  cannot  protect  him ;  and  he 
is  liable  for  the  imprisonment  occasioned  by  its  execution. 

The  case  of  the  defendant  Whitham,  however,  stands  on  very 
different  grounds.  He  is  the  ministerial  oflScer  of  the  Commis- 
sioners, bound  to  execute  their  warrants,  and  having  no  means 
whatever  of  ascertaining  whether  they  issue  upon  valid  judgments 
or  are  otherwise  sustainable  or  not.  There  would  therefore  be 
something  very  unreasonable  in  the  law  if  it  placed  him  in  the 
position  of  being  punishable  by  the  Court  for  disobedience,  and  at 
the  same  time  suable  by  the  party  for  obedience  to  the  warrant.  The 
law,  however,  is  not  so.     His  situation  is  exactly  analogous  to  that 

[  •17  ]  of  the  *sheriff  in  respect  of  process  from  a  superior  Court ;  and  it  is 
the  well  known  distinction  between  the  cases  of  the  party  and  of  the 
sheriff  or  his  officer,  that  the  former,  to  justify  his  taking  body  or 
goods  under  process,  must  show  the  judgment  in  pleading,  as  well 
as  the  writ ;  but  for  the  latter  it  is  enough  to  show  the  writ  only : 
Cotes  V.  Michill  (i) ;  Moravia  v.  Sloper  (2).  It  was  said,  indeed,  for 
the  plaintiff,  that  these  and  the  numerous  other  authorities  which 

(1)  3  Lev.  20.  (2)  Willes,  30,  34. 
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might  be  cited  to  the  same  effect  all  went  upon  the  principle  that     Andrews 

the  proceeding,  however  irregular,  was  the  act  of  the  Court ;  but      marris. 

that  here  the  precept  or  warrant  was  found,  in  effect,  to  have  issued 

without  any  authority  from  the  Court ;  and  Morse  v.  James  (i)  was 

cited :  but  in  that  case  the  officers  of  the  Court  chose  to  join  in 

pleading  with  the  party,  and  set  out  the  whole  proceedings ;  having 

done  that,  unnecessarily  for  them,  they  were,  of  course,  bound  by 

the  defects  apparent  on  their  plea.   Philips  v.  Bioni  (2)  and  Smith  v. 

BoHvhier  (3)  are  authorities  to  show  that,  where  an  officer  for  whom 

the  writ  or  warrant  alone  would  have  been  a  justification  joins  in 

pleading  with  the  party  for  whom  it  would  not,  and  who  can  only 

defend  himself  on  the  validity  of  the  judgment  or  proceeding,  he 

foregoes  the  benefit  of  the  warrant.   Morse  v.  James  (i)  is,  therefore, 

not  in  contradiction  to  the  general  course  of  authorities ;  and,  as 

the  subject-matter  of  the  suit  was  within  the  general  jurisdiction  of 

the  Commissioners,  and  the  warrant  appeared  to  have  been  regularly 

issued,  we  think  Whitham  was  well  defended  by  it,  no  such  *point       [  'is  ] 

having  been  made  as  in  the  two  cases  cited  from  Strange,  to  deprive 

him  of  its  protection. 

Judgment  for  plaintiff  against  Marris, 
Judgment  for  defendant  Whitham  (4). 


CARRATT  V.  MORLEY,  GOODWIN,  MARSHALL,  W.       is^i. 
RAINEY,   SOULBY,   E.  RAINEY,  RICHARDSON,      ^!^^^ 
AND  HORN  (5).  ^^^^ 

(I  Q.  B.  18—29;  S.  C.  10  L.  J.  Q.  B.  259;  1  G.  &  D.  275;  6  Jur.  259.) 

By  stat.  47  Geo.  III.  c.  Ixxviii.,  entitled  **  An  Act  for  the  more  speedy 
and  easy  recovery  of  small  debts  in  the  sokes  of  Bolingbrooke  and  Horn- 
castle,  and  other  places,  in  the  county  of  Lincoln,*'  certain  Commissioners 
are  •*  constituted  a  court  of  justice,  by  the  name  and  style  of  *  The  Court  of 
Bequests  for  the  sokes  of  Bolingbrooke  and  Homcastle,  and  wapentake 
of  Candleshoe  (except  the  parishes  of  II.,  S.,  and  P.),  in  the  county  of 
Lincoln  ;  and  for  the  wapentake  of  G.,' "  &c.  (enumerating  several  wapen- 
takes, parts  of  others,  and  five  parishes),  *'  'in  the  said  county,'  "  and  ai*o 
authorised  to  hear  causes  of  certain  kinds,  where  the  defendant  is  residing 
within  the  places  mentioned  (except  the  wapentake  of  W.  and  certain 
parishes  named),  or  keeping  house,  &c.,  or  using  any  market,  or  seeking  a 
livelihood,  or  in  any  way  trading  &c.,  within  the  same ;  and  thereu])on  to 

(1)  WiUes,  122.  Chayti/r    (1863)    3   B.  &   S.    643,    32 

(2)  IStr.  509.  L.  J.   M.   C.   126;   and  cited  by  the 

(3)  2  Str.  993.  Court  in    Mayor    of  London  v.   Cox 

(4)  See  the  next  case.  (1867)    L.   R.  2  H.   L.  239,  263,  36 

(5)  Commented    on     in  Piusc     v.      L.  J.  Ex.  225.—  A.  C. 
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Gab B ATT  give  judgments,  and  awai-d  execution  against  body  or  goods.    The  clerks 

V.  and  their  deputies  ai-e  required  to  issue  all  precepts  required  by  the  Acts, 

MOBLB  .  ^jj^  ^^g  Serjeants  to  execute  them;  and  the  Serjeants,  in  case  of  neglect, 

are  liable  to  make  compensation ,  and  to  be  fined. 

M.  summoned  C.  in  the  Court.  Five  Commissioners,  on  the  hearing, 
ordered  execution  against  the  body  of  C. ;  the  deputy  clerk  issued  a 
precept  thereon,  and  delivered  it  to  a  serjeant,  who  arrested  C.  0.  sued  M., 
the  Commissioners,  and  the  serjeant,  for  false  imprisonment.  On  the 
trial,  it  appeared  that  C.  resided  in  the  excepted  wapentake  of  W. ;  and  it 
was  not  shown  that  any  evidence  was  given  before  the  Court  of  Bequests 
tending  to  bring  C.  within  their  jurisdiction.  The  precept  described  the 
Coui't  as  The  Court  of  Requests  for  the  sokes  of  Bolingbrooke  and  Hom- 
castle,  and  other  places  in  the  county  of  Lincoln.  None  of  the  proceedings 
stated  any  fact  showing  C.  to  have  been  within  the  jurisdiction  of  the 
Court.     Held, 

1.  That  the  Commissioners  were  liable  in  trespass  for  proceeding  without 
jurisdiction. 

2.  That  it  lay  on  them  to  show  that  proof  of  jurisdiction  had  been  giyen; 
and  that  the  jurisdiction  could  not  be  inferred  merely  from  their  having 
acted. 

3.  That  the  Commissioners  were  not  liable  for  the  fault  in  the  precept. 

4.  That  the  serjeant  was  not  liable  for  the  want  of  jurisdiction. 

5.  But  that  he  was  liable  for  executing  the  pi'ecept  which  misdescribed 
the  Court. 

6.  That  M.  was  not  liable  at  all. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  guilty 
(by  statute).    Issue  thereon. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Lincolnshire 
[  *19  ]       *  Summer  Assizes,  1839,  the  following  facts  appeared. 

By  stat.  47  Geo.  III.  sess.  2,  c.  Ixxviii.  (cited  ante,  p.  177  (i)),  two 
local  Acts,  stat.  18  Geo.  III.  c.  84,  and  stat.  19  Geo.  III.  c.  43,  for 
the  recovery  of  small  debts  in  certain  places  in  Lincolnshire,  are, 
with  some  exceptions,  repealed ;  sect.  4  preserving  stat.  19  Geo.  III. 
c.  43,  so  far  as  regards  the  wapentake  of  Wraggoe. 

By  sect.  5,  certain  Commissioners  therein  named,  and  their 
successors,  ''shall  be  and  are  hereby  constituted  a  court  of  justice, 
by  the  name  and  stile  of  '  The  Court  of  Bequests  for  the  sokes  of 
Bolingbrooke  and  Horncastle,  and  wapentake  of  Candleshoe  (except 
the  parishes  of  Hagnaby,  Welton  in  the  Marsh,  Steeping  Magna, 
and  Firsby),  in  the  county  of  Lincoln  ;  and  for  the  wapentakes  of 
Gartree,  Louth-Eske,  Ludborough,  Calesworth,  Hill,  and  Walsh- 
croft,  the  north  and  south  divisions  of  the  wapentake  of 
Yarborough,  such  parts  of  the  wapentake  of  Manley  as  lie  east  of 
the  river  Trent,  and  the  parishes  of  Faldingworth,  Buslingthorpe, 
Snarford,  Friesthorpe,  and  Hanworth,  in  the  said  county.*  " 

Sect.  6  enacts  that  the  Commissioners  present  at  meetings  to  be 

(1)  See  other  extracts  fix)m  the  statute,  pp.  177     179,  anfc. 
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held  in  pursuance  of  the  Act,  not  being  less  than  five  (or,  by  sect.  7,     Caeeatt 

three,   if  the    sum  to    be  recovered    do    not    exceed   40«.),   are      morlkv. 

*' authorised  and  empowered  to  hear  and  determine  all  such  actions 

and  causes    as    are   hereinafter  mentioned,   and    to    give    such 

judgments,  and  to  make  such  orders  and  decrees  therein,  and  to 

award  execution  thereupon,  with  the  costs  against  the  body  or 

bodies,  or  against  the  goods  and  chattels  of  all  and  every  the 

person   *and  persons   against   whom   they  shall    give  any  such       [  *20  J 

judgment,  or  make  any  order  or  decree,  as  to  them  shall  seem  just 

in  law  and  equity."     Sect.  11  provides  for  the  appointment  of 

clerks  and  their  deputies,  and  Serjeants.     Sect.  12  prescribes  duties 

of  the  clerks  and  their  deputies  (see  ante,  p.  177).     Sect.  14  enacts 

'Uhat  the  respective  clerks  of  the  said  Court,  or  their  respective 

deputies,  shall  do  and  perform  all  such  acts,  matters,  and  things  in 

their  respective  offices  as  they  shall  be  directed  or  appointed  by  the 

said  Commissioners  to  do  and  perform  ;  and  the  several  Serjeants  of 

the  said  Court  shall  serve  all  summonses  and  siihpamas,  and  execute 

such  warrants,  orders,  and  precepts,  and  do  and  perform  all  such 

other  acts,  matters,  and  things  as  may  be  required  to  be  done  and 

performed  by  them  respectively  by  virtue  of  this  Act." 

Sect.  18  enacts  that  it  shall  *'  be  lawful  to  and  for  any  person  or 
persons  (whether  such  person  or  persons  shall  reside  within  the 
jurisdiction  of  the  said  Court  or  not)  having  any  debt  or  debts  upon 
any  contract  or  agreement,  or  upon  the  balance  of  account,  or  for 
or  in  respect  of  wages,  rent,  or  arrears  of  rent,  or  otherwise 
howsoever  (save  and  except  as  herein  mentioned),  not  exceeding  the 
value  of  5/.,  due  or  owing  or  belonging  to  him,  her,  or  them  in  his, 
her,  or  their  own  right,  or  in  i\:e  right  of  any  other  person,"  &c., 
**  by  or  from  any  other  person  or  persons  whomsoever  inhabiting, 
residing,  or  being  within  any  or  either  of  the  said  several  sokes, 
wapentakes,  parishes,  and  places  herein  mentioned,  (except  the 
parishes  of  Hagnaby,"  &c.,  "  and  wapentake  of  Wraggoe  aforesaid) 
or  keeping  or  using  any  house,  coach-house,  warehouse,  wharf, 
quay,  lodging,  shop,  shed,  stall,  or  stand,  or  using  or  frequenting 
any  market  or  markets  ^there,  or  seeking  a  livelihood,  or  in  any  [  *2i  ] 
way  working,  trading,  or  dealing  within  the  same,  to  apply  to  any 
clerk  or  deputy  clerk  of  the  said  Court  for  the  time  being,  who 
shall  thereupon  in  due  course  make  out  and  deliver,  or  cause  to  be 
made  out  and  delivered  to  one  of  the  Serjeants  of  the  said  Court 
for  the  time  being,  a  summons,"  &c.  (describing  the  process  and 
mode  of  service).     Sect.  20  authorises  the  Commissioners,  if  the 
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Cabbatt  defendant  do  not  appear,  to  hear  the  cause  on  the  part  of  the 
MoBLEY.  plaintiff,  upon  proof  of  service,  **  and  to  make  such  order,  decree, 
or  judgment  therein,  and  to  award  such  reasonable  costs  of  suit,  as 
to  them  shall  seem  most  agreeable  to  equity  and  good  conscience." 
Sect.  22  describes  the  nature  of  the  disputes  on  which  the 
Commissioners  may  decide. 

Sect.  29  enacts  that  in  any  cause,  action,  or  case  in  which  the 
Commissioners  shall  have  made  an  order  or  decree  for  the  payment 
of  money,  it  shall  be  lawful  for  the  said  Commissioners  present  in 
Court  to  award  execution  against  body  or  goods,  and  thereupon  for 
the  respective  clerks  and  their  deputies,  at  the  prayer  of  the  party 
prosecuting,  to  issue  a  precept  under  their  respective  hand  and  seal, 
by  way  of  ca.  «a.,  or  fi.  fa.,  to  the  respective  Serjeants  of  the  said 
Court,  who,  by  virtue  of  such  precept  upon  execution  against  the 
body,  shall  and  may  take  such  party,  being  within  the  jurisdiction, 
and  carry  him  to  any  common  gaol  or  prison  in  the  said  county  of 
Lincoln,  there  to  remain,  &c.  (See  the  clause  more  fully  stated, 
ante,  p.  178.)  Sect.  32  enacts  that,  if  the  party,  against  whose  body 
execution  shall  issue,  shall,  before  being  apprehended  or  before  the 
[  *22  ]  expiration  of  the  term  of  his  imprisonment,  pay  the  debt,  *cost8, 
and  fees,  the  execution  shall  be  superseded.  Sect.  86  regulates  the 
times  for  which  imprisonment  may  be  awarded,  according  to  the 
amount  recovered ;  "  where  the  debt  or  damages  (exclusive  of  costs) 
is  or  are  above  40^.,  and  does  or  do  not  exceed  3/.,  then  not  more 
than  sixty  days." 

Sect.  45  enacts  ^'that  if  any  serjeant  or  Serjeants,  or  other 
officer  or  officers  of  the  said  Court  employed  to  serve  any  execution, 
shall,  by  wilful  neglect,  omission,  or  connivance,  cause  or  suffer  the 
party  or  parties  against  whom  such  execution  shall  be  awarded  to 
escape  or  abscond,  or  the  goods  of  such  party  or  parties  to  be 
carried  away  or  secreted,  so  that  such  execution  shall  not  have  its 
due  effect,  it  shall  and  may  be  lawful  to  and  for  the  said 
Commissioners,  or  any  three  or  more  of  them,  upon  complaint  and 
due  proof  thereof  made  upon  the  oath "  &c.,  '*  to  order  such 
Serjeant  or  Serjeants,  or  other  officer  or  officers,  to  pay  the  sum  or 
sums  of  money  for  which  such  execution  was  awarded  to  the  party 
or  parties  complaining,  and  to  enforce  the  payment  thereof  by  the 
same  ways  and  means  as  are  herein  provided  for  the  recovery  of 
his,  her,  or  their  debt  or  debts ;  and  it  shall  and  may  be  lawful  to 
and  for  the  said  Commissioners,  or  any  three  or  more  of  them,  and 
they  are  hereby  enabled,  to  impose  any  fine,  not  exceeding  20Z.  for 
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every  such  offence,  on  such  serjeant  or  Serjeants,  or  other  officer     Gabbatt 
or  officers ;  "  &c.  Mobley. 

The  defendant  Morley  summoned  the  plaintiff  for  an  alleged  debt 
before  the  Court  constituted  by  the  above  statute.     The  plaintiff  not 
appearing,  the  Commissioners  proceeded  to  hear  the  cause  on  the 
part  of  Morley  alone,  under  sect.  20.     The  plaintiff  in  fact  "^resided        [  *23  ] 
in  the  wapentake  of  Wraggoe  ;  and  it  did  not  appear,  on  the  present 
trial,  that  any  evidence  was  given  before  the  Commissioners  of  his 
residing  within  their  jurisdiction,  or  of  his  otherwise  coming  within 
the  jurisdiction,  as  given  by  sect.  18.     The  defendants  Goodwin, 
Marshall,  W.  Bainey,  Soulby,  E.  Eainey,  and  Bichardson,  were 
Commissioners  who  acted  in  the  Court  of  Bequests  on  the  day  when  • 
the  cause  was  heard  there ;  but  Bichardson  had  quitted  the  Court 
before  the  cause  was  called  on.     The  Court,  by  their  judgment,  found 
that  the  debt  was  proved,  and  ordered  the  committal  of  the  plaintiff  to 
prison,  in  the  common  gaol  or  house  of  correction  at  Spilsby,  for  sixty 
days,  unless  the  debt  and  costs  should  be  in  the  meantime  paid.     The 
deputy  clerk  in  Court  thereupon  issued  a  precept  under  his  hand  and 
seal,  directed  to  the  defendant  Horn,  who  was  a  serjeant  of  the  Court, 
and  to  the  keeper  of  the  house  of  correction,  by  way  of  capias  ad 
sathfaciendum,  for  taking  and  committing,  &c.,  the  plaintiff,  unless 
8/.  for  the  debt,  lis.  2d.  for  costs  of  suit,  and  the  costs  of  execution, 
were  in  the  meantime  paid  to  defendant  Morley.     The  precept, 
instead  of  describing  the  Court  by  its  style,  as  given  in  sect.  5, 
described  it  as  "  The  Court  of  Bequests  for  the  sokes  of  Boling- 
brooke  and  Horncastle,  and  other  places,  in  the  county  of  Lincoln," 
following  the  title  of  the  Act.     The  precept  was  delivered  to  Horn  ; 
and  he  arrested  the  plaintiff,  who  thereupon  paid  him  41.  la.  8J.,  the 
amount  of  the  debt,  costs,  and  costs  of  execution.    None  of  the  pro- 
ceedings in  the  Court  of  Bequests  stated  that  Carratt  was  within  the 
jurisdiction  of  that  Court,  or  any  fact  tending  to  show  jurisdiction. 

The  Lord  Chief  Baron  was  of  opinion  that  the  defendant  Morley  [  21  ] 
was  not  liable  under  these  circumstances,  but  that  Horn  was :  and 
he  expressed  a  doubt  as  to  the  liability  of  the  five  defendants  who 
acted  as  Commissioners.  Under  his  Lordship's  direction,  a  verdict 
was  found  against  Horn,  and  for  the  other  defendants ;  and  leave 
was  given  to  the  plaintiff  to  move  to  enter  a  verdict  against  Morley 
and  the  five  Commissioners,  Goodwin,  Marshall,  W.  Bainey,  Soulby, 
and  E.  Bainey,  and  to  the  defendant  Horn  to  move  for  a  nonsuit  or 
a  verdict  for  him.  In  Michaelmas  Term,  1839,  Whiielmrst  on 
behalf  of  the  plaintiff,  and  Clarke  ou  behalf  of  the  defendant  Horn, 
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Cakbatt      obtained  rules  accordingly.     In  the   sittings  after  Hilary  Term, 
MoBLBT.      1841  (1), 

Balguy  and  Clarke  showed  cause  against  the  rule  obtained  on 
behalf  of  the  plaintiff,  and  supported  the  rule  obtained  on 
behalf  of  the  defendant  Horn: 
The  Commissioners  have  here  adjudicated  under  ss.  20  and 
22 :  the  officer,  by  sect.  14,  is  required  to  execute ;  and  it  is 
enough  that  he  obeyed  a  warrant  signed  by  the  deputy  clerk 
under  ss.  12  and  29.  Andrews  v.  Marris{2)  is  a  direct  authority  on 
this  point.  The  objection  to  the  description  of  the  Court  cannot 
affect  the  serjeant;  he  does  not  make  the  precept;  nor  was  it 
necessary  to  give  the  title  of  the  Court  at  all.  Morley,  who  sued 
below,  cannot  be  liable  for  the  act  of  the  Court  in  which  he  sued, 
[  ^25  ]  there  being  no  pretence  for  saying  that  he  was  *knowingly  or 
maliciously  acting  against  law:  Cohen  v.  Morgan  (3).  Then,  as  to 
the  Commissioners,  Cave  v.  Mountain  (4)  shows  that  a  mere  charge 
which,  if  true,  would  give  jurisdiction,  is  sufficient  to  justify  parties 
acting  in  a  judicial  capacity.  An  error  in  the  particular  form  of 
the  process  cannot  affect  them,  because  the  process  is  not  their 
immediate  act.  Indeed  the  objection  to  the  description  of  the 
Court  in  the  process  is  in  favour  of  the  Commissioners ;  unless  the 
Court  has  acted,  they  cannot  be  liable  ;  and  the  objection  assumes 
that  it  is  not  their  Court.  If  there  be  an  excess  of  jurisdiction,  the 
proper  remedy  is  by  prohibition,  as  in  Itoherts  v.  Humhy  (6).  But 
there  is  no  want  of  jurisdiction:  sect.  18  is  satisfied  by  Morley 
having  used  and  frequented  a  market  within  the  jurisdiction.  It  is 
true  that  the  trading  should  go  so  far  as  substantially  to  amount  to 
gaining  a  livelihood :  Jenhs  v.  Taylor  (6),  Stephens  v.  Derry  (7). 

(Lord  Denman,  Ch.  J. :  It  does  not  appear  that  any  proof  of  such 
trading  was  given  here.) 

The  facts  must  be  assumed  to  be  in  conformity  with  the  judgment, 

since  the  Court  was  to  judge  of  them :  Brittain  v.  Kinnaird  (8), 

Aldridge  v.  Haines  (9). 

(1)  February    4th,     1841.      Before  (2)  Ante,  p.  174. 

Loid  Deiiman.  Ch.  J.  and  liittleclale,  (;3)  28  R.  R.  533  ((>  Dowl.  &  Ry.  8). 

J. ;    and    Febniarv  .jtli,    Iwfore  liOnl  (4)   1  Man.  &  (i.  2o7. 

Donman,     Ch.     J..     LittMalo     and  ['>)  49  R.  R.  olio  (3  M.  &  AY.  120). 

Patteson,    J  J.      An   objection  to   the  (6)  IM.&W.  578;  S.  r'.Tyr.&G.940. 

jurisdiction   was   taken  in  respect  of  (7)  16  East,  147. 

the   natui-e   of    the    demand:    but  it  (8)  21  R.  R.  680  (I  Brod.  &  B.  432). 

became  unnecesisary  to  decide  on  this.  (9)  2  B.  &  Ad.  395. 


vol.lv.]  1841.     Q.  B.     1  Q.  B.  25— 27.  189 

GoMiirn,  Serjt.  and  Whitehtirsty  in  support  of  the  rule  obtaiiied  Cabbatt 
on  behalf  of  the  plaintifif,  and  against  the  rule  obtained  on  moeley. 
behalf  of  Horn : 

Horn  has  acted  without  authority  ;  the  warrant  is  entitled  as  of 
a  Court  which  does  not  exist :  the  correct  style  of  the  Court  before 
*which  Morley  appeared  is  given  in  sect.  5.  This  distinguishes  the  [  •2(5  ] 
present  case  from  Andrews  v.  Marris  (i),  where  the  warrant  showed 
no  defect.  Horn  is  therefore  liable  in  trespass,  as  well  for  the  fault 
in  the  precept,  as  for  the  want  of  jurisdiction  on  the  part  of  the 
Commissioners ;  and  the  Commissioners  are  liable  on  the  second 
ground  at  least.  In  the  case  of  the  MarahaUea  (2)  it  was  held  that, 
where  there  is  no  jurisdiction,  process  is  no  protection  against  an 
action  of  trespass.  Perkin  v.  Proctor  {s)^  Miller  v.  Seare  (4),  Smith 
v.  Bouchier  (5),  are  to  the  same  efifect ;  and  the  doctrine  was  assumed 
in  Higginaon  v.  Martin  (6).  In  Com.  Dig.  Pleader  (8  M  24),  it  is 
said,  "  An  officer  of  an  inferior  Court  may  justify  acting  under  pro- 
cess which  is  only  voidable,  but  not  under  void  process "  (7) :  "if  a 
man  has  an  authority  given  by  statute,  and  does  not  pursue,  or 
abuses  his  power,*'  trespass  lies :  Com.  Dig.  Trespass  (C  2)  (8).  That 
an  action  lies  for  suing  where  there  is  no  jurisdiction,  is  laid  down 
in  Com.  Dig.  Courts  (P  15),  where  1  Kol.  Abr.  545,  Court  (L), 
and  Goslin  v.  Wilcock  (9)  are  cited.  Trespass  lies  against  a  justice 
of  peace  if  the  conviction  be  so  drawn  up  as  not  to  show  jurisdic- 
tion. If  the  plea  here  had  been  special^it  must  (except  in  the 
case  of  the  officer  Horn)  have  alleged  the  fact  of  jurisdiction: 
Mtn^avia  v.  Sloper  (10). 

(LoBD  Denman,  Ch.  J. :  The  question  is,  whether  the  judgment  do 
not  prove  the  fact.) 

That   would  be   a  very  dangerous  doctrine,  and   would    enable 

inferior  *Courts  to   give    themselves   jurisdiction.     It  might   as        [♦27] 

reasonably  be  said  that,  if  the  judgment   and  precept  were,  on 

their  face,  issued  to  enforce  a  claim  for  6/.,  they  would  protect  the 

defendants. 

Cur.  adv.  vult. 

(1)  Ante^  p.  174.  (7)  4tli  ed.     Citing  Morae  v.  Jame$f 

(2)  10  Rep.  68  b,  76  a.  Willes,  122. 

(3)  2  Wil8.  382.  (8)  Referring  to  Walter  v.  Bumball, 

(4)  2  W.  Bl.  1141.  4  Mod.  391. 

(5)  2  Str.  993.  (9)  2  Wila.  302. 

(6)  2  Mod.  195.  (10)  Willes,  30. 
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CARBATT      Lqj^jj  Dbnman,  Ch.  J.,  ill  the  Trinity  Term  following  (May  25th, 
M0RLB7.  1841),  delivered  the  judgment  of  the  Court  : 

Morley  sued  Garratt  as  a  resident  within  the  jurisdiction  of  the 
Court  of  Bequests  for  the  sokes  of  Bolingbrooke  &c.,  and  obtained 
judgment  by  default  against  him,  his  residence  being  in  the  wapen- 
take of  Wraggoe,  which  is  expressly  exempted  from  the  jurisdiction 
of  the  Court.  He  brought  trespass  against  Morley  who  sued  him, 
against  six  of  the  Commissioners  who  signed  the  warrant  or  capias, 
and  against  Horn,  the  officer  who  arrested  him  and  so  obtained  the 
money  from  him.    The  plea  was  Not  guilty,  by  statute. 

On  the  trial,  Lord  Abinoer  thought  Morley,  the  plaintifif  in  the 
Court  below,  not  liable,  inasmuch  as  he  had  only  stated  his  case  to 
the  Commissioners,  who  proceeded  to  adjudge  upon  it:  he  had 
some  doubt  whether  the  Commissioners  were  liable,  because  they 
did  not  make  the  warrant ;  and  it  was  argued  that  Horn,  the 
officer,  was  not  liable,  because  the  warrant  would  protect  him. 
Leave  was  therefore  reserved  to  move  for  a  nonsuit  generally ;  and, 
on  the  other  hand,  for  a  verdict  against  all  the  defendants  except 
one,  who  was  shown  to  have  been  absent  when  judgment  was  given 
and  the  warrant  was  issued,  or  against  such  of  them  as  this  Court 
should  hold  to  be  liable.  « 

We  have  heard  the  rules  argued,  and  are,  in  the  first  place,  clearly 
[  •28  ]  of  opinion,  with  the  Chief  Baron,  *that  the  original  plaintiff  is  not 
liable,  for  the  reason  Infore  stated.  Cohtn  v.  Morgan  (i)  was  cited 
at  the  Bar  from  Dowling  &  Byland's  Beports  ;  and  it  is  clear  from 
that  and  other  cases,  and  upon  principle,  that  a  party  who  merely 
originates  a  suit  by  stating  his  case  to  a  court  of  justice  is  not  guilty 
of  trespass,  though  the  proceedings  should  be  erroneous  or  without 
jurisdiction. 

The  doubt  as  to  the  Commissioners'  liability  arose  from  the 
possibility,  as  the  case  was  undefended,  that  there  might  have  been 
evidence  to  convince  them  that  the  defendant  in  that  suit  resided 
within  their  jurisdiction.  Nothing  of  this  sort,  however,  appears; 
nor  can  we  be  justified  in  inferring  it  from  the  mere  fact  that  the 
Court  acted  in  a  manner  which  requires  it  to  warrant  their  pro- 
ceeding. They  ordered  that  Carratt  should  be  committed  to  the 
house  of  correction  for  sixty  days,  unless  the  debt  and  costs  were 
first  paid.  The  warrant  thereupon  madd  out  by  the  clerk  was  made 
by  their  order ;  and,  being  without  legal  authority,  they  are  liable 

(1)  28  B.  R.  633  (6  Dowl.  &  Ry.  8).  See  Painter  v.  Liverpool  Gm  Company, 
42  R.  R.  423  (3  Ad.  &  El.  433). 
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in  trespass  for  the  imprisonment  which  ensaed.     The  warrant  itself     Carbatt 
was  objectionable  and  void,   not  truly  describing  the   Court  of     mobley. 
Bequests,  nor  following  a  style  and  form  prescribed  by  the  Act. 
This  ought  to  be  considered  as  the  act  of  their  clerk,  not  of  them- 
selves; but  they  would  have  been  liable  for  the  excess  of  jurisdic- 
tion, however  perfect  the  form  of  the  warrant  might  have  been. 

This  defect  in  the  warrant,  however,  deprives  the  officer  of  a 
justification  which  he  would  have  possessed  *if  it  had  been  correct,  [  *29  ] 
or  even  substantially  good.  In  that  case,  the  recent  decision  of 
this  Court  in  Andrews  v.  Harris  (i)  would  have  applied ;  but,  as  the 
warrant  here  was  such  as  no  law  authorised,  it  can  be  considered  as. 
no  more  than  waste  paper,  and  can  afford  no  justification.  There 
the  officer  was  misled  by  the  clerk  furnishing  him  with  a  warrant 
good  in  form,  and  issued  according  to  the  practice  of  the  Court, 
though  the  cause  was  beyond  its  jurisdiction.  Here  the  cause  was 
beyond  the  jurisdiction,  and  the  warrant  was  contrary  to  the  practice. 

The  rule  for  a  nonsuit  must  therefore  be  discharged;  and  so 

must  that  for  entering  a  verdict  against  Morley.     We  think  the 

course  taken  at  Nisi  Prius  perfectly  correct. 

Htiles  accordingly. 


JOHN  LYNCH,  by  ELIZABETH  LYNCH,  his  Mother       i84i. 

AND   Guardian,   v.  NUEDIN  (2).  ^-^ 

(1  Q.  B.  29—39;  S.  C.  1^.  J.  Q.  B.  73 ;  4  P.  &  D.  672  ;  5  Jur.  797.) 

Defendant  negligently  left  his  horse  and  cart  unattended  in  the  street; 
Plaintiff,  a  child  seven  years  old,  got  upon  the  cart  in  play ;  another  child 
incautiously  led  t&e  hoi-se  on ;  and  plaintiff  was  thereby  thrown  down  and 
hurt: 

Held,  that  defendant  was  liable  in  an  action  on  the  case,  though  plaintiff 
was  a  trespasser,  and  contributed  to  the  mischief  by  his  own  act.  And 
that  it  was  properly  left  to  the  jury,  whether  defendant's  conduct  was 
negligent,  and  whether  the  negligence  caused  the  injury. 

Case.  The  declaration  stated  that  defendant,  on  &c.,  was 
possessed  of  a  cart,. and  of  a  horse  then  harnessed  to  the  same. 
That  defendant  carelessly  behaved  and  conducted  himself  in  and 
about  the  management  of  the  said  cart  and  horse,  and  carelessly, 
negligently,  and  improperly  left  the  said  cart  and  horse  in  a  certain 
common  highway  without  anybody  to  take  care  of  the  same ;  and 

(1)  Ante,  p.  174.  [1898]  2  Q.  B.  320,  67  L.  J.  Q.  B. 

(2)  Approved  in  Clark  v.  Chambers      771,  C.  A.,  and  McDoivaUv,  O,  W.By. 
(1878)  3  Q.  B.  D.  331,  47  L.  J.  Q.  B.      Co.  [1902]  1  K.  B.  618. 

427,  and  followM  in  Ilarrold  v.  Watney 
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Lynch       the  said  cart  and  horse  of  defendant,  by  and  *through  his  care- 
KuRDiN.      lessness,  negligence,  and  improper  conduct  in  that  behalf,  then  ran 

[  ♦so  I  and  struck  with  great  force  and  violence  against  plaintiflf,  then 
lawfully  being  in  the  said  highway,  and  with  great  force  (tc. : 
various  injuries  were  then  stated,  by  means  of  which  plaintiff  became 
and  was  sick,  lame,  &c.  Pleas,  Not  guilty,  and  that  defendant 
was  not  possessed  cf  the  cart  and  horse.    Issues  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex, 
in  Easter  Term,  1889,  it  appeared  that  on  the  day  in  question 
defendant's  cart  was  in  Compton  Street,  Soho,  under  the  charge  of 
*  his  carman ;  that  the  carman  went  into  a  house,  and  left  the  horse 
and  cart  standing  at  the  door,  without  any  person  to  take  care  of 
them,  for  about  half  an  hour ;  that  the  plaintifif,  who  was  a  boy 
under  seven  years  of  age,  and  several  other  children,  were  about 
the  cart,  and  plaintiff,  during  the  carman's  absence,  got  upon  it ; 
that  another  boy  led  the  horse  on ;  and  that  plaintiff,  who,  at  the 
time,  was  getting  off  the  shaft,  fell,  and  was  run  over  by  the  wheel, 
and  his  leg  was  broken  (i).  The  defendant's  counsel  contended 
that  the  learned  Judge  ought  to  direct  the  jury  that  there  was  no 
evidence  in  support  of  the  plaintiff's  case,  his  own  negligence 
having  brought  the  mischief  upon  him.  Williams,  J.  refused  to 
withdraw  the  facts  from  the  consideration  of  the  jury,  and  left  it  to 
them  to  say,  first,  whether  it  was  negligence  in  the  defendant's 
servant  to  leave  the  horse  and  cart  for  half  an  hour,  in  the  manner 
described ;  and,  secondly,  whether  that  negligence  occasioned  the 
accident.     Verdict  for  the  plaintiff.     In  the  same  Term  (May  8th), 

[  •31  ]  a  rule  nisi  was  *obtained  for  a  new  trial,  on  the  grounds  of  mis- 
direction, and  that  the  verdict  was  against  evidence.  In  Michaelmas 
Term,  1840, 

Shee,  Serjt.  showed  cause  (2) : 

The  doctrine  that  in  actions  for  negligence  the  plaintiff  shall  not 
recover  it  he  might,  by  ordinary  caution,  have  avoided  the  injury, 
is  recognised  in  Bridge  v.  The  Grand  Jvnetion  Railxvay  Company  (3), 
and  has  been  acted  upon  in  many  other  cases  ;  but  never  where  the 
plaintiff  has  been  an  infant  of  tender  years.  The  question,  whether 
or  not  the  plaintiff  contributed  to  his  own  misfortune,  was  not  put 
to  the  jury  in  this  case;  and  the  learned  Judge  was  not  requested 
to  put  it.     Nor  was  that  question  left  to  the.  jury  by  Tindal,  Ch.  J. 

(1)  See  the  facts  more  fully  stated  Denman,  Ch.  J.,  Littledale,  Williams, 
in  the  judgment,  p.  194,  post,  and  Coleridge,  JJ. 

(2)  November  18th.     Before  Lord         (3)  49  E.  B.  590  (3  M.  &  W.  244). 
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in  Daniels  v.  Potter  (i),  where  the  plaintiff  was  an  infant,  and  the  Lynch 
case,  in  other  respects,  like  the  present.  It  would  be  impossible  NuRniN. 
for  the  Court  to  say  what  is  want  of  *'  ordinary  caution  "  in  a  child 
seven  years  old.  A  ^^erson  of  that  age  cannot  be  responsible  for 
negligence,  and  therefore  cannot,  like  an  adult,  be  held  contributory 
to  the  misfortune  in  an  action  of  this  kind.  Even  in  cases  of  felony, 
where  the  person  charged  with  the  act  is  under  fourteen,  "  the  pre- 
sumption of  law  is,  that  he  or  she  has  not  sufficient  capacity  to  know 
that  it  is  wrong:"  per  Littledale,  J.  in  Rex  v.  Owen  (2).  This 
case,  in  principle,  resembles  Dixon  v.  Bell  (3),  where  defendant  sent 
a  child  for  a  loaded  gun,  desiring  that  the  person  who  was  to  deliver 
it  should  take  out  the  priming,  which  he  did  ;  the  gun,  after  *being  [  •82  ] 
delivered,  went  off  by  the  imprudent  act  of  the  child,  and  wounded 
plaintiff's  son ;  and  the  defendant  was  held  liable.  It  may  be 
contended  here  that  the  boy  who  led  the  horse  on  was  in  fault,  and 
not  the  defendant.  But  in  Illidge  v.  Goodwin  (4)  the  defendant's 
cart  and  horse  were  left  in  the  street  unattended,  and  a  person 
going  by  whipped  the  horse,  and  caused  him  to  back  the  cart 
against  the  plaintiff's  window ;  it  was  suggested  that  the  passer-by, 
and  not  the  defendant,  was  liable  :  and  an  attempt  was  also  made 
to  prove  that  the  bad  management  of  plaintiff's  shopman  contri- 
buted to  the  accident.  But  Tindal,  Gh.  J.  said  that,  supposing  this 
ease  to  be  believed,  it  did  not  amount  to  a  defence:  adding,  ''if 
a  man  chooses  to  leave  a  cart  standing  in  the  street,  he  must  take 
the  risk  of  any  mischief  that  may  be  done."  Here  the  substantial 
cause  of  injury  was  a  gross  negligence  in  the  defendant's  carman. 

Kelly t  contrd : 

The  learned  Judge  was  not  desired,  in  this  case,  to  ask  the  jury 
whether  the  plaintiff  himself  contributed  to  the  accident;  for  the 
question  on  that  point  was  directly  raised  by  the  evidence.  The 
defence  lay  in  that  fact.  Three  causes  contributed  to  the  accident  ; 
negligence  in  the  defendant's  servant ;  the  act  of  a  boy  who  led 
on  the  horse  ;  and  the  plaintiff's  own  fault.  Brid^je  v.  The  Grand 
Junction  Railway  Company  (5)  Daniels  v.  Potter  (6),  and  Illidge  v. 
Goodwin  (3),  lay  down  rules  which  the  defendant  here  does  not 
contest:  but  in  none  of  those  cases  did  the  circumstance  arise, 
which  is  most  material  in  this,  that  an  act  of  the  plaintiff,  not  only 

(1)  34  R.  R.  793  (4  Car.  &  P.  262).     (4)  38  R.  R.  798  (5  Cor.  &  P.  190). 

(2)  4  Car.  &  P.  236.  (5)  49  R.  R.  590  (3  M.  &  W.  244). 

(3)  17  R.  R.  308  (5  M.  &  S.  198),       (6)  34  R.  R.  793  (4  Car.  &  P.  262). 
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Lynch  negligent  but  wrongful,  was  an  immediate  cause  *of  the  accident. 
NuBDiK.  Illidge  v.  Goodwin  (i)  would  be  applicable  if  the  plaintiff  here  had 
[  *33  ]  been  innocently  on  the  highway.  In  Dixon  v.  Bell  (2)  the  plaintiff's 
son  was  an  innocent  by-stander.  A  distinction  has  been  drawn 
between  the  acts  of  an  adult  and  those  of  a  child ;  and  it  is  true 
that,  in  cases  of  this  kind,  an  infant  is  not  responsible  :  but, 
although  his  wrongful  or  incautious  act  may  not  subject  him  to 
criminal  or  civil  liability,  it  does  not  follow  that  he  may  sue  as 
plaintiff  for  a  damage  arising  from  such  act.  It  has  been  held,  in 
many  actions  for  injury  by  negligence,  that  if  misconduct  in  the 
plaintiff  partly  caused  the  accident  he  cannot  recover  :  Butterfield 
V.  Forrester  (3)  and  Lvxford  v.  Large  (4)  are  instances.  There  may 
be  a  difference  in  the  degree  of  blame  attributable  to  a  child  and  to 
an  adult  in  such  cases ;  but  the  question  is,  whether  the  difference 
be  such  as  to  render  a  defendant  answerable  in  one  case  who  would 
not  be  so  in  the  other.  Here  the  infant  was  not  merely  blameable 
in  some  degree,  but  a  trespasser  on  the  defendant's  property,  and 
caused  the  mischief  by  that  trespass.  The  case,  so  considered, 
resembles  Ilott  v.  Wilkes  (6). 

(Coleridge,  J. :  Suppose  the  plaintiff  had  been  an  idiot.) 

If  he,  by  his  own  act  of  trespass,  consciously  or  unconsciously, 

occasioned  the  misfortune,  he  could  not  sue  for  the  consequent 

injury. 

Cur.  adv.  vulL 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  18th),  delivered  the 
judgment  of  the  Court  : 

[  •34  ]  This  case  was  tried  before  my  brother  Williams  at  *the  sittings  in 

Easter  Term,  1889.  It  was  an  action  of  tort  for  negligence  by  the 
defendant's  servant,  in  leaving  his  cart  and  horse  half  an  hour  in 
the  open  street  at  the  door  of  a  house  in  which  the  servant  remained 
during  that  period.  The  evidence  for  the  plaintiff  proved  that,  at 
the  end  of  the  first  half  hour,  he,  a  child  of  very  tender  age,  being 
between  six  and  seven  years  old,  was  heard  crying,  and,  on  the 
approach  of  the  witnesses,  was  found  on  the  ground,  and  a  wheel 
of  the  defendant's  cart  going  over  his  leg,  which  was  thereby 
fractured.      The  defendant's  counsel  first  applied  for  a  nonsuit. 

(1)  38  E.  E.  798  (o  Car.  &  P.  190).     (4)  5  Car.  &  P.  421. 

(2)  17  E.  E.  308  (5  M.  &  S.  198).      (5)  22  R.  E.  400  (3  B.  &  Aid.  304). 

(3)  10  E.  E.  433  (11  East,  60). 
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The  learned  Judge  refused  the  application ;  and  no  question  was  Ltnoh 
made  before  us  that  these  facts  afforded  prima  facie  evidence  of  the  nurdin. 
mischief  having  been  occasioned  by  the  negligence  of  the  defendant's 
servants  in  leaving  the  cart  and  horse.  Witnesses  were  then  called 
to  establish  a  defence  by  a  fuller  explanation  of  the  facts  that  had 
occurred.  They  proved  that,  after  the  servant  had  been  about  a 
quarter  of  an  hour  in  the  house,  the  plaintiff  and  several  other 
children  came  up,  and  began  to  play  with  the  horse,  and  climb  into 
the  cart  and  out  of  it.  While  the  plaintiff  was  getting  down  from  it, 
another  boy  made  the  horse  move,  in  consequence  of  which  the 
plaintiff  fell,  and  his  leg  was  broken  as  before  mentioned.  On  this 
undisputed  evidence  (for  there  was  no  cross  examination  of  the 
witnesses),  the  defendant's  counsel  claimed  the  Judge's  direction 
in  his  favour,  contending  that,  as  the  plaintiff  had  obviously  con- 
tributed to  the  calamity,  it  could  not  be  said  in  point  of  law  to 
have  been  caused  by  the  negligence  of  the  defendant's  servant. 
My  learned  brother,  however,  thought  himself  bound  to  lay  all  the 
facts  before  the  jury,  and  take  their  opinion  on  that  general  point. 
They  found  a  ^verdict  for  the  plaintiff.  It  is  now  complained  that  [  *35  ] 
such  direction  was  not  given ;  and  at  all  events  the  jury  are  said 
to  have  given  a  verdict  contrary  to  the  evidence.  The  case  came 
on  in  the  new  trial  paper  last  Term,  and  has  been  fully  argued 
before  us. 

It  is  urged  that  the  mischief  was  not  produced  by  the  mere 
negligence  of  the  servant  as  asserted  in  the  declaration,  but  at 
most  by  that  negligence  in  combination  with  two  other  active 
causes,  the  advance  of  the  horse  in  consequence  of  his  being  excited 
by  the  other  boy,  and  the  plaintiff's  improper  conduct  in  mounting 
the  cart  and  so  committing  a  trespass  on  the  defendant's  chattel. 
On  the  former  of  these  two  causes  no  great  stress  was  laid,  and 
I  do  not  apprehend  that  it  can  be  necessary  to  dwell  at  any  length. 
For  if  I  am  guilty  of  negligence  in  leaving  any  thing  dangerous 
in  a  place  where  I  know  it  to  be  extremely  probable  that  some 
other  person  will  unjustifiably  set  it  in  motion  to  the  injury  of  a 
third,  and  if  that  injury  should  be  so  brought  about,  I  presume 
that  the  sufferer  might  have  redress  by  action  against  both  or 
either  of  the  two,  but  unquestionably  against  the  first.  If,  for 
example,  a  gamekeeper,  returning  from  his  daily  exercise,  should 
rear  his  loaded  gun  against  a  wall  in  the  play  ground  of  school 
boys  whom  he  knew  to  be  in  the  habit  of  pointing  toys  in  the  shape 
of  guns  at  one  another,  and  one  of  these  should  playfully  fire  it 

18—2 


196  1841.     Q.  B.     1  Q.  B.  36—87.  [r.r. 

lvkch       off  at  a  school-fellow  and  maim  him,  I  think  it  will  not  be  doubted 

l^uRDiK.      that  the  gamekeeper  must  answer  in  damages  to  the  wounded 

party.     This  might  possibly  be  assumed  as  clear  in  principle :  but 

there  is  also  the  authority  of  the  present  Chief  Justice  of  the 

[  *36  ]  Common  Pleas  in  its  support:  *Illidge  v.  Goodwin  (i).  But  in  the 
present  case  an  additional  fact  appears.  The  plaintiff  himself  has 
done  wrong:  he  had  no  right  to  enter  the  cart,  and,  abstaining  from 
doing  so,  would  have  escaped  the  mischief.  Certainly  he  was  a 
co-operating  cause  of  his  own  misfortune  by  doing  an  unlawful 
act :  and  the  question  arises,  whether  that  fact  alone  must  deprive 
the  child  of  his  remedy.  The  legal  proposition,  that  one  who  has 
by  his  own  negligence  contributed  to  the  injury  of  which  he 
complains  cannot  maintain  his  action  against  another  in  respect 
of  it,  has  received  some  qualifications.  Indeed  Lord  Ellen- 
borough's  doctrine  in  Butter  field  v.  Forrester  {2),  which  has  been 
generally  adopted  since,  would  not  set  up  the  want  of  a  superior 
degree  of  skill  or  care  as  a  bar  to  the  claim  for  redress :  ordinary 
care  must  mean  that  degree  of  care  which  may  reasonably  be 
expected  from  a  person  in  the  plaintiff's  situation  :  and  this  would 
evidently  be  very  small  indeed  in  so  young  a  child.  But  this  case 
presents  more  than  the  want  of  care :  we  find  in  it  the  positive 
misconduct  of  the  plaintiff  an  active  instrument  towards  the  effect. 
We  have  here  express  authorities  for  our  guidance.  In  Ilott  v. 
Wilkes  (3),  a  decision  which  excited  great  attention  both  in  West- 
minster Hall  and  beyond  it,  this  Court  indeed  held  that  a  trespasser 
in  a  wood,  where  he  well  knew  spring  guns  to  be  placed,  could  not 
sue  for  the  injury  received  by  him  from  the  explosion  of  one  of 
them.  But  Lord  Tenterden  and  his  three  brethren  cautiously 
and  repeatedly  declared  that  their  opinion  was  founded  on  the 
plaintiff's  knowing  of  the  danger,  and  voluntarily  incurring  it. 

[  ♦37  ]  Best,  J.,  who  was  supposed  to  carry  to  the  *greatest  extent  the 
right  of  protecting  property  against  invaders  by  placing  dangerous 
instruments,  took  infinite  pains,  when  Chief  Justice  of  the  Common 
Pleas,  to  explain  that  his  opinion  in  Ilott  v.  Wilkes  (3)  rested 
exclusively  on  the  notice.  In  Bird  v.  Holbrook  (4)  his  expressions 
are  most  remarkable.  And  so  far  is  his  Lordship  from  avowing 
the  doctrine  that  the  plaintiff's  concurrence  in  producing  the  evil 
debars  him  from  his  remedy,  that  he  considers  Ihtt  v.  Wilkes  (8) 
an   authority  in   favour  of  the  action.      He   also  expresses  an 

• 

(1)  38  R  B.  798  (o  Cur.  &  P.  190).     (3)  22  R.  B.  400  (3  B.  &  Aid.  304). 

(2)  10  B.  B.  433  (11  East,  60).        (4)  29  B.  B,  657  (4  Bing.  628). 
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inclination  to  agree  with  the  two  learned  Judges  who  held  the  Lymcu 
action  maintainable  in  Deane  v.  Clayton  (i).  There  the  plaintiff's  Nurdi>'. 
dog  had  been  killed  by  a  spike  placed  on  the  defendant's  land  for 
the  protection  of  his  preserves,  while  in  pursuit  of  a  hare.  Park 
and  BuRROuGH,  JJ.  gave  judgment  in  favour  of  the  plaintiff: 
GiBBS,  Ch.  J.  and  Dallas,  J.  for  the  defendant.  The  present 
argument  does  not  require  any  particular  discussion  of  that  case, 
because  Bird  v.  Holbrook  (2)  is  a  decisive  authority  against  the 
general  proposition  that  misconduct,  even  wilful  and  culpable 
misconduct,  must  necessarily  exclude  the  plaintiff  who  is  guilty 
of  it  from  the  right  to  sue.  I  remember  being  present  at  a  trial 
at  Warwick  before  Lord  Chief  Baron  Bichards,  where  the  same 
law  prevailed.  The  case  (3)  is  mentioned  in  Bird  v.  Holbrook  (2) : 
a  boy,  having  received  serious  injury  from  a  spring-gun  placed  in 
a  garden  where  he  was  trespassing,  recovered  a  verdict  for  120/. 
damages,  which  was  much  considered  and  never  disturbed. 

A  distinction  may  here  be  taken  between  the  wilful  *act  done  by  [  ♦as  ] 
the  defendant  in  those  cases,  in  deliberately  planting  a  dangerous 
weapon  in  his  ground  with  the  design  of  deterring  trespassers,  and 
the  mere  negligence  of  the  defendant's  servant  in  leaving  his  cart 
in  the  open  street.  But  between  wilful  mischief  and  gross  negli- 
gence the  boundary  line  is  hard  to  trace :  I  should  rather  say 
impossible.  The  law  runs  them  into  each  other,  considering  such 
a  degree  of  negligence  as  some  proof  of  malice.  It  is  then  a  matter 
strictly  within  the  province  of  a  jury  deciding  on  the  circumstances 
of  each  case.  They  would  naturally  enquire  whether  the  horse 
was  vicious  or  steady ;  whether  the  occasion  required  the  servant 
to  be  so  long  absent  from  his  charge,  and  whether  in  that  case 
no  assistance  could  have  been  procured  to  watch  the  horse : 
whether  the  street  was  at  that  hour  likely  to  be  clear  or  thronged 
with  a  noisy  multitude  (4) :  especially  whether  large  parties  of 
young  children  might  be  reasonably  expected  to  resort  to  the  spot. 
If  this  last-mentioned  fact  were  probable,  it  would  be  hard  to  say 
that  a  case  of  gross  negligence  was  not  fully  established. 

But  the  question  remains,  can  the  plaintiff  then,  consistently 
with  the  authorities,  maintain  his  action,  having  been  at  least 
equally  in  fault.     The  answer  is  that,  supposing  that  fact  ascer- 

(1)  18  B.  B.  553  (7  Taunt.  489).  (4)  It  appeared  in  the  present  case 

2)  29  B.  B.  657  (4  Bing.  628).  that     Compton     Sti-eet     was     more 

(3)  22  B.  B.  403  {Jay  v.  Whitfield,  thronged  than  usual,  in  oonsequence 

cited,  4  Bing.  644 ;  3  B.  &  Aid.  308).  of  a  neighbouring  street  being  stopped. 
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Lynch       tained  by  the  jury,  bat  to  this  extent,  that  he  merely  indulged  the 

NuBDiN.      natural  instinct  of  a  child  in  amusing  himself  with  the  empty  cart 

and  deserted  horse,  then  we  think  that  the  defendant  cannot  be 

permitted  to  avail  himself  of  that  fact.    The  most  blameable  care- 

[  *39  ]  lessness  of  his  servant  having  ^tempted  the  child,  he  ought  not 
to  reproach  the  child  with  yielding  to  that  temptation.  He 
has  been  the  real  and  only  cause  of  the  mischief.  He  has  been 
deficient  in  ordinary  care:  the  child,  acting  without  prudence 
or  thought,  has,  however,  shown  these  qualities  in  as  great  a  degree 
as  he  could  be  expected  to  possess  them.  His  misconduct  bears 
no  proportion  to  that  of  the  defendant  which  produced  it. 

For  these  reasons,  we  think  that  nothing  appears  in  the  case 
which  can  prevent  the  action  from  being  maintained.  It  was 
properly  left  to  the  jury,  with  whose  opinion  we  fully  concur. 

Rule  discharged. 


1841.  EOTHSCHILD  and  Others  v.  CUREIE(l). 

Jan.  12. 
(1  Q.  B.  43—51 ;  S.  C.  10  L.  J.  Q.  B.  77 ;  4  P.  &  D.  737  ;  5  Jur.  865.) 

L       J  In  an  action  by  the  indorsee  against  the  payee  and  indorser  of  a  bill  of 

exchange  drawn  in  England  on,  and  accepted  by,  a  French  house, 
both  plaintiff  and  defendant  being  domiciled  in  England :  SCeld,  that  due 
notice  of  the  dishonour  b}*  the  acceptor  was  parcel  of  the  contract ;  that  the 
bill,  being  made  payable  by  the  acceptor  abroad,  was  a  foreign  bill,  and 
the  lex  loci  contractus  must  therefore  prevail ;  and  that  it  was  sufficient  for 
plaintiff  to  show  that  he  had  given  defendant  such  notice  of  the  dishonour 
and  protest,  as  was  required  by  the  law  of  France. 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange  for 
12,000  francs,  dated  31st  January,  1887,  drawn  by  Segnette  on, 
and  accepted  by,  Messrs.  Boisdon  and  Kernel,  payable  at  Paris 
three  months  after  date  to  defendant,  and  by  him  indorsed  to 
plaintiffs.  Averment  of  non-payment  by  the  acceptors,  and  of 
protest,  and  due  notice  thereof,  to  defendant.  Plea,  that  defendant 
had  not  due  notice  modo  et  forma,  &c.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.  at  the  London  sittings 
after  Trinity  Term,  1838,  it  appeared  that  the  plaintiffs  were 
bankers  of  London,  where  the  defendant  and  the  drawer  were  also 
resident.    The  acceptors  carried  on  business  at  Paris. 

(1)  This    case     was     followed    in  Allen  v.  Kemhle  (1848)  6  Moore,  P.  C. 

Hirsclifield  v.   Smith  (1866)  L.  B.  1  314;  and  the  reasoning  was  disapproved, 

C.  P.  340,   35  L.  J.  C.  P.  177,  and  though  the  decision  was  followed,  in 

Rouquttte  v.    Overmann  (1875)   L.  R.  Home  v.  Bowjuette  (1878)  3  Q.  B.  D. 

10  Q.  B.  525,  44  L.  J.  a  B.  221.     It  514.— A.  C. 
was  doubted  in  the  Privy  Council  in 
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The  30tli  April,  1887,  when  the  bill  became  due  according  to  the  Rothschild 
law  of  France,  fell  on  Sunday  ;  and  it  was  therefore  presented  for  gurbib. 
payment  on  Saturday,  the  29th  April,  and  was  dishonoured.  On 
Monday,  1st  May,  the  bill  was  protested.  By  the  law  of  France 
the  protest  must  be  registered ;  Code  de  Commerce,  Art.  176 ;  but 
Monday  being  a  holiday  (the  Fete  du  Boi),  the  office  for  registration 
was  closed  on  that  day  before  the  notary  or  huissier  could  register  it. 

On  Tuesday,  2nd  May,  the  protest  was  left  for  registration  with 
the  proper  officer ;  but  in  consequence  of  the  pressure  of  business 
it  was  not  registered  or  returned  until  it  was  too  late  to  remit  it  by 
post  to  London  on  that  day.  On  Wednesday,  3rd  May,  the  bill 
and  protest  were  remitted  to  London,  where  they  were  received  *by  [  *44  ] 
the  plaintiffs  on  Friday,  5th  May,  and  notice  was  thereupon, 
without  delay  and  on  the  same  day,  given  by  them  to  the 
defendant. 

Evidence  was  given  that  registration  is  required  by  the  French 
law  under  a  penalty ;  that  the  registrar  may  detain  the  protest  for 
that  purpose;  and  that  fifteen  days  are  allowed  by  that  law  for 
giving  notice  of  dishonour,  even  where  both  parties  are  resident  in 
Prance. 

Some  evidence  was  also  offered  by  the  defendant  of  a  custom  to 
give  notice  of  dishonour  to  English  correspondents  by  letter  from 
Paris,  without  transmitting  the  protest  or  waiting  for  registration ; 
but  the  evidence  was  not  satisfactory ;  and  the  huissier,  or  notary, 
who  registered  the  bill,  deposed  that  he  could  not  lawfully  transmit 
a  duplicate  of  the  protest  until  it  had  been  registered.  It  also 
appeared  that  the  acceptors  had  become  insolvent  two  months 
before  the  bill  became  due. 

His  Lordship  stated  his  opinion  to  the  jury,  that  the  notice  of 
dishonour  should  be  governed  by  the  French  law;  and  the  jury, 
by  his  direction,  found  a  verdict  for  the  plaintiffs. 

In  the  following  Term  Sir  F.  Pollock  obtained  a  rule  nisi  to  enter 
a  nonsuit,  in  pursuance  of  leave  reserved  at  the  trial.  In  Hilary 
vacation,  1840  (i), 

Sir  John  Campbell,  Attorney-General,  Kelly,  and  PeterscUyrff, 
showed  cause.    *    *    * 

Sir  F.  Pollock  and  Hoggins,  contra,     *     *     *  [  46  ] 

Cur.  adv.  vnlt. 

(1)  Tuesday,  February  4th.  Before  Tx)rd  Denman,  Ch.  J.,  Littledale, 
Williams,  and  Coleiidge,  J  J. 
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Rothschild       On  this  day  (i)  the  judgment  of  the  Court  was  delivered  by 

r. 

CUBBIK 

[  46  ]        Lord  Dbnman,  Ch.  J. : 

This  was  an  action  on  a  bill  of  exchange  drawn  in  England, 
in  favour  of  the  defendant,  on  a  house  in  Paris,  and  payable 
there.  The  defendant  indorsed  it  to  the  plaintiff,  both  being 
domiciled  in  England.  The  plaintiff  remitted  it  to  Paris  to  be 
presented  for  payment.  The  bill  was  at  three  months,  which 
expired  on  the  80th  April.  No  days  of  grace  being  allowed  by  the 
French  law,  and  that  *  day  being  on  a  Sunday,  the  bill  by  the  same 
[  *'*'^  ]  law  became  due  on  the  *29th,  on  which  day  it  was  presented  and 
dishonoured.  By  the  French  law  the  bill  was  to  be  protested  on 
the  day  following  the  dishonour ;  and  by  the  176th  section  of  the 
Code  de  Commerce,  the  notary,  or  huissier,  making  the  protest,  is 
bound  under  certain  penalties  to  leave  an  exact  copy  of  the  protest, 
and  inscribe  it  at  length  in  a  register  kept  at  a  public  office  for  that 
purpose.  The  1st  May,  on  which  the  protest  and  registration  were 
to  take  place,  was  the  Fete  du  Boi,  and  the  office  was  therefore  closed 
at  twelve.  In  consequence  of  this  and  the  pressure  on  the  office  by 
the  accumulated  business  on  the  2nd,  the  notary  was  unable  to  com- 
plete the  registration  until  after  post  time  on  the  2nd.  Notice  of 
dishonour  was  sent  by  the  post  on  the  3rd,  and  reached  the  defen- 
dant on  the  5th,  the  same  day  on  which  it  would  have  reached 
him  if  days  of  grace  had  been  allowed  and  notice  had  been  sent 
immediately.  The  question  in  the  cause  is,  whether,  under  these 
circumstances,  the  notice  of  dishonour  was  in  time. 

It  was,  in  the  first  place,  left  to  the  Court  to  decide,  whether, 
upon  the  assumption  that  it  was  necessary  by  the  French  law  to 
complete  the  registration  before  notice  could  be  effectually  given, 
due  diligence  had,  in  fact,  been  used ;  and  upon  this  point  our 
opinion  would  be  in  favour  of  the  plaintiff.  It  appears  to  us  that 
the  delay  was  attributable  to  circumstances  over  which  the  notary 
had  no  controul,  and  therefore  was  satisfactorily  accounted  for. 

In  the  course  of  the  argument  it  was  almost  assumed  on  the  one 
hand,  and  not  very  strongly  denied  on  the  other,  that  it  was 
necessary  by  the  French  law  to  register  the  protest  before  notice  of 
the  dishonour  could  be  regularly  given.  On  this  point  we  do  not 
[  *^®  1  intend  to  *express  any  opinion,  because,  in  our  view  of  the  case, 
it  is  not  necessary  to  its  decision  ;  and  we  should  be  cautious  not 
to  pronounce  any  judgment  upon  a  point  of  foreign  law  not  brought 

(Ij  Tuesday,  January'  12th,  1841. 
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before  us.     We  will  only  say,  in  passing,  Jthat  it  depends  on  the  Rothbohild 
176th  section  of  the  same  code,  and  that,  as  we  read  it,  there  is      curbie. 
nothing  which  satisfies  us  of  any  necessary  connection  between  the 
notice  and  the  registration. 

Still,  although  the  delay  in  question  was  occasioned  by  the 
difficulty  of  registration,  the  plaintiff  will  not  be  the  less  entitled  to 
our  judgment  in  his  favour,  if  he  can  establish  two  things  ;  that  he 
gave  his  notice  in  due  time  according  to  the  French  law ;  and  that 
the  French  law  is  to  govern  the  decision  of  the  case  ;  and  these  are 
really  the  points  on  which  the  case  turns. 

The  first  of  these  depends  on  the  165th  section  of  the  code, 
which,  being  appealed  to  on  both  sides,  we  are  at  liberty,  and 
indeed  are  compelled,  to  examine  and  form  our  judgment  upon; 
as  was  done  by  the  Court  of  Common  Pleas  in  Trimbey  v.  Vignier  (i). 
The  language  of  the  section  does  not  make  it  immediately  clear, 
whether  the  period  of  time  there  specified  applies  both  to  the 
notification  of  the  dishonour  and  the  usual  citation  in  default  of 
payment;  or  only  to  the  latter.  The  words  are,  '*il  doit  lui  faire 
notifier  le  protet,  et  a  defaut  de  remboursement  le  faire  citer  en 
jugement  dans  les  quinze  jours  qui  suivent  la  date  du  protet,  si 
celui-ci  reside  "  &c.  But  as  no  other  distinct  limit  of  time  is  given 
within  which  the  notice  must  be  given,  it  seems  to  us,  upon  the 
whole,  that  the  fifteen  days  and  the  other  proportional  allowances  of 
time  which  follow, "^apply  to  the  notice,  as  well  as  to  the  formal  citation.  [  *4:)  j 
The  former  must  be  done  so  much  within  the  period  as  to  allow  time  . 
for  the  doing  of  the  latter  also,  in  case  of  non-payment  before  it  xpires. 

The  second  point  was   admitted   properly  to  depend  on  this, 

whether  the  notification  of  the  dishonour  be  parcel  of  the  contract, 

or  only  an  incident  to  the  remedy  at  law  for  the  breach  of  it ;  if  it 

be  the  former,  the  ^-r  loci  contractus  will  prevail;  if  the  latter,  the 

lex  loci  fon  in  which  the  remedy  is  sought.     And  this  bill,  being 

payable  in  France,  is  a  foreign  bill ;  and,  although  actually  made 

in  England,  must  be  taken,  as  between  the  drawer  and  payee, 

to  have  been  made  in  France,  according  to  the  principle  embodied 

in  the  civil  law  maxim,  contraxisse  unusquisque  in  eo  loco  intelUgitur 

in  quo,  ut  solvent^  $e  obligavit.     Dig.  lib.  xliv.  tit.  VII.  21.     And  if 

this  be  so  as  between  the  drawer  and  payee,  it  is  equally  true 

as  between  the  indorser  and  the  indorsee;  the  former  of  whom 

must  be  considered  as  the  drawer  of  a  new  bill,  payable  at  the  same 

place,  in  favour  of  the  indorsee. 

(1)  41  B.  B.  578  (1  Bing.  N.  C.  151). 
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KoTHBCHiLD       la,  then,  the  notice  of  dishonour  parcel  of  the  contract?     The 

r. 

cuRRiK.  manner  in  which,  hy  the  165th  section,  it  is  connected  with  the 
citation  in  judgment,  would  at  first  raise  an  impression  that  it 
was  not ;  but  only  a  step  in  the  remedy  at  law ;  but,  upon  con- 
sideration, we  think  it  is  parcel  of  the  contract.  The  indorser 
contracts  to  pay  the  bill,  not  primarily  or  absolutely,  but  on  two 
conditions;  one,  the  dishonour  by  the  drawee,  or  acceptor,  on 
due  presentment ;  the  other,  the  due  notification  to  him  of  such 
dishonour.  Unless  these  be  performed,  or  some  special  circum- 
stances have  occurred  which  waive  them  and  are  therefore 
[  *50  ]  equivalent  to  performance,  *the  indorser  breaks  no  contract  by 
non-payment ;  no  liability  has  attached  upon  him.  Being,  in  law, 
a  new  drawer  of  the  bill,  the  same  state  of  things  is  supposed  to 
exist,  as  between  him  and  the  indorsee,  as  the  law  supposes  between 
the  drawer  and  payee.  He  is  taken  to  have  assets  in  the  hands  of 
the  drawee,  and  to  give  the  indorsee  an  order  for  payment  of  the 
bill  out  of  them ;  but  he  does  not  make  any  contract  affecting  the 
liability  of  his  general  funds,  except  on  the  condition  of  a  due 
demand  on  the  drawee,  the  supposed  holder  of  those  assets,  and  a 
refusal  by  him  to  pay,  duly  notified  to  himself.  If  there  were  any 
difference  in  this  respect  between  the  two  systems  of  law,  this  being 
a  French  bill,  we  ought  to  be  guided  by  the  French  law ;  but 
there  is  none.  The  Code  de  Commerce  (Art.  140),  describes  the 
obligation  of  the  indorser  to  the  holder  as  one  of  *'  garantie 
solidaire,"  of  guaranty  that  extends  to  the  whole  amount  of  the  bill ; 
and  Pothier  cites  the  ordinance,  which  gave  the  law  when  he  wrote, 
to  the  same  effect:  Contrat  de  Change,  p.  1,  ch.  v.  s.  4,  No.  148. 

The  same  learned  writer  is  also  of  the  opinion  which  we  have 
expressed  upon  the  principal  question.  At  s.  5  of  the  chapter  last 
referred  to,  under  the  title  **  According  to  what  law  must  the  form 
of  protests  be  regulated,  the  time  of  making  them,  or  of  notifying 
them,"  he  says  (No.  155),  that  for  all  these  things  the  law  of 
the  place,  where  the  bill  is  payable,  must  be  followed ;  and  the 
reason  he  gives  shows  that  he  considered  the  notice  to  be 
part  of  the  contract :  for  he  says,  according  to  the  maxim  before 
cited,  that  the  parties  must  be  taken  to  have  contracted  in 
the  place  where  the  payment  is  to  be  made ;  and  then  adds, 
that  contracts  must  be  regulated  according  to  the  laws  and 
[  *5i  ]  usages  of  that  place  to  which  *the  contracting  parties  must  be 
considered  to  have  submitted  themselves,  according  to  the  rule, 
"  In  contractibus  veniunt  ea  quae  sunt  moris  et  consuetudinis  in 
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regione  in  qmi  contrahitur."     Upon  principle,  therefore,  and  this  Rothschild 

authority,  we  are  of  opinion  that  the  French  law  regulated  the  time      cdrrie. 

of  giving  notice  of  this  dishonour ;  and,  as  the  notice  was  given 

in  due  time  according  to  that  law,  our  judgment  must  be  for  the 

plaintiff. 

Rule  discharged. 


EOUCH,  Assignee  of   Orton  and  Paxton,  Bankrupts,  v.       i84i. 
The  great  WESTERN  RAILWAY  COMPANY.  •^!!ll^' 

(1  Q.  B.  51—65;  S.  C.  10  L.  J.  Q.  B.  89;  2  Railw.  Cas.  505;  4  P.  &  D.  686;  [  ^^  3 

5  Jur.  826.) 

In  an  action  by  the  assignees  of  a  bankrupt  to  recover  property  of  the 
bankrupt,  a  letter  written  by  him  during  his  absence  from  home,  stating 
that  he  was  absent  to  avoid  two  writs  that  were  out  against  him,  is  admissible 
evidence  for  the  plaintiffs  of  an  act  of  bankruptcy,  without  proof  that  there 
was  in  fact  any  writ  issued,  or  any  pressure  of  creditors. 

In  order  to  make  the  declaration  of  a  bankrupt  admissible  evidence  of  an 
act  of  bankruptcy  it  is  not  essential  that  the  declaration  and  act  should  be 
contemporaneous. 

A  contract  under  seal  by  a  trader  to  execute  certain  works  for  the  defen- 
dant contained  a  stipulation  that  if  the  contractor  should  become  bankrupt 
or  insolvent,  or  should  from  any  other  cause  (not  arising  from  the  act  of  the 
defendant)  be  prevented  from,  or  delayed  iD,  proceeding  with  the  works,  it 
should  be  lawful  for  defendant  to  give  a  notice  to  the  contractor  requiring 
him  to  proceed  regularly  with  them ;  and  in  case  the  contractor  should,  for 
seven  days  after  the  notice,  make  default  in  proceeding,  it  should  be  lawful 
for  defendant  to  employ  others  to  complete  the  work  at  the  contractor's 
expense ;  and  that  all  advances  made  by  defendant,  on  account,  before  such 
default,  should  be  taken  as  full  payment  for  all  the  work  done  by  the 
contractor ;  and  that  all  the  balance  due  to  him,  and  all  tools  and  materials 
then  delivered  for,  and  being  upon,  the  works  should,  upon  such  default, 
become  the  absolute  property  of  defendant ;  and  that  all  materials  brought 
and  left  on  the  works  by  the  contractor,  to  be  permanently  used  on  or  about 
the  same,  should,  from  the  time  of  being  so  brought  and  left,  be  considered 
as  the  property  of  defendant,  and  should  'not  be  removed  without  his 
consent : 

The  contractor  having  made  default  in  proceeding  with  the  work,  defen- 
dant, on  11th  April,  duly  served  him  with  notice  to  proceed  :  On  17th  April 
the  contractor  committed  an  act  of  bankruptcy : 

Held,  that  the  defendant  could  not,  on  19th  April,  take  possession  of  the 
tools  and  materials  left  by  the  bankrupt  upon  the  work  at  the  time  of  the 
bankruptcy ;  because  the  title  of  the  assignees  was  complete,  by  relation, 
on  the  17th. 

Trover  by  the  assignee  of  Orton  and  Paxton,  for  goods  the 
property  of  the  bankrupts  before  their  bankruptcy ;  the  declara- 
tion stated  a  refusal  by  defendants  ^to  deliver  them  either  to  the       [  *52  ] 
bankrupts  or  to  plaintiff,  to  whom  they  belonged  as  assignee  since 
the  bankruptcy,  and  a  conversion  since  the  bankruptcy. 
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iioucH  Pleas:  1.  Not  guilty;  2.  Denial  that  the  goodn  were  the  property 
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Company. 


The  Great    ^^  the  bankrupts ;  3.  Denial  that  they  were  the  property  of   the 
plaintiff  since  the  bankruptcy. 

The  cause  was  tried  at  the  London  sittings  after  Trinity  Term, 
1838,  before  Lord  Denman,  Ch.  J.,  when  it  appeared  that  the 
bankrupts  had  contracted  with  the  defendants  to  construct  a 
tunnel  at  Box  in  the  county  of  Wilts.  The  contract,  which  was 
under  seal,  bore  date  25th  February,  1837,  and  the  bankrupts 
thereby  engaged  to  execute  the  works  in  a  good  and  substantial 
manner,  and  to  provide  all  requisite  machinery,  labour,  tools,  and 
materials,  according  to  a  certain  specification  annexed  to  the 
contract  and  to  the  instructions  of  the  engineer  of  the  Company. 
The  work  was  to  be  completed  within  a  certain  period,  and 
advances  upon  account  were  to  be  made  from  time  to  time  by  the 
defendants  upon  the  certificate  of  the  engineer.  The  contract 
[also  provided  that]  ''  in  case  the  said  Horatio  Lewis  Orton  and 
Errington  Paxton  should  become  insolvents,  or  be  declared  bank- 
rupts, or  shall  from  any  cause  whatsoever  other  than  any  arising 
from  the  act  of  the  said  Company,  their  engineer,  or  authorised 
agents,  be  prevented  from  or  delayed  in  proceeding  with  and  com- 
pleting the  said  works  according  to  this  present  contract,  or  shall 
not  commence  or  proceed  in  the  said  works  to  the  satisfaction  of 
the  said  Company  "  [it  should  be  lawful  for  the  Company  to  give  the 
contractors  notice  to  proceed  with  the  works.  In  the  event  of 
default  being  made  by  the  contractor  for  seven  days  after  such 
notice,  the  contract  provided  (mt^T  alia)  that  the  tools  and  materials 
then  delivered  for  the  purpose  of  the  works  and  being  upon  the  site 
thereof  should  become  the  absolute  property  of  the  Company]. 

Cur.  adv,  ndt. 

In  this  Term  (January  12th)  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  Ch.  J. : 

This  was  a  motion  for  leave  to  enter  a  nonsuit  or  a  verdict  for 
the  defendants  in  an  action  of  trover.  It  rested  on  two  grounds : 
the  first,  that,  in  respect  of  the  bankrupt  Orton,  the  act  of  bank- 
ruptcy, on  which  it  was  necessary  for  the  plaintiffs  to  *rely,  was 
proved  only  l)y  inadmissible  evidence  ;  the  second,  that,  by  a  valid 
contract  between  the  bankrupts  and  the  defendants,  the  property 
in  the  articles  for  which  the  action  was  brought  had  passed  to  the 
defendants. 


[59] 
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It  was  important  for  the  plaintiffs,  for  a  reason  which  will  appear 
hereafter,  to  prove  an  act  of  bankruptcy  committed  before  the  18th 
April ;  and,  in  respect  of  one  of  the  bankrupts,  this  was  done  in 
part  by  the  production  of  a  letter  written  by  him  and  bearing  date 
the  17th.  It  was  the  reception  of  this  letter  which  was  objected  to. 
(His  Lordship  stated  the  terms  of  the  contract ;  the  notice  given 
by  the  defendants ;  the  departure  of  the  bankrupt  Orton  from  his 
home ;  and  his  letter  of  17th  April.) 

It  was  objected  that  there  was  no  evidence  of  any  pressure,  nor 
of  any  writ  having,  in  fact,  been  sued  out  against  him ;  that  the 
expressions,  therefore,  amounted  to  a  mere  declaration  of  the 
bankrupt,  and  that  such  had  never  been  received  against  third 
persons.  But  we  have  no  doubt  that  this  letter  was  properly 
received.  The  plaintiffs  were  in  the  course  of  proving  an  act  of 
bankruptcy  by  departure  from  the  dwelling-house,  or  otherwise 
absenting  himself,  with  intent  to  defeat  or  delay  creditors.  The 
act  and  the  intention  were  both  necessary  to  be  proved ;  and  when 
the  act  has  been  proved  by  extrinsic  evidence,  it  has  been  settled  by 
cases  so  numerous  and  familiar  that  it  is  unnecessary  to  cite  them, 
that  the  intent  with  which  the  act  was  done  may  be  proved  by  the 
simultaneous  declarations  of  the  bankrupt. 

The  principle  of  admission  is,  that  the  declarations  are  j^ars  rei 
ffesUe,  and  therefore  it  has  been  contended  that  they  must  be 
contemporaneous  with  it ;  but  this  has  '''been  decided  not  to  be 
necessary,  and  on  good  grounds  ;  for  the  nature  and  strength  of  the 
connection  with  the  act  are  the  material  things  to  be  looked  to ; 
and  although  concurrence  of  time  cannot  but  be  always  material 
evidence  to  show  the  connection,  yet  it  is  by  no  means  essential 
What,  therefore,  the  bankrupt  said  immediately  on  his  return 
home,  as  to  the  place  where  he  had  been  and  his  motive  in  going, 
was  held  admissible  in  Bateman  v.  Bailey  (i) ;  and  in  Ridley  v. 
Gyde  (2),  to  which  we  were  referred  by  the  counsel  for  the  defendants 
as  a  leading  authority,  the  act  to  which  the  declaration  referred,  and 
which  was  not  a  continuing  act,  but  merely  the  giving  a  security, 
was  done  on  the  25th  October,  and  the  declaration  itself,  which  was 
held  admissible,  was  made  on  the  20th  November.  There  the 
Court  seem  to  have  adopted  the  rule,  which  Parke,  J.  had  laid 
down  in  Rawson  v.  Hai/fh  (3)  "  that  it  is  impossible  to  tie  down  to 
time  the  rule  as  to  the  declarations  ;''  that,  if  there  be  connecting 
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circamstances,  a  declaration  may,  even  at  a  month's  interval,  form 
part  of  the  whole  res  gesta.  In  the  case  of  Ridley  v.  Gyde  (i)  the 
Court  thought  that  the  conversation  of  November  20th  was,  under 
the  circumstances,  no  more  than  a  resumption  of  a  conversation 
broken  off  on  the  25th  October,  which  immediately  preceded  the 
giving  the  security  in  question. 

In  the  present  case,  however,  there  is  no  necessity  to  rely  on 
these  cases,  because  the  absenting  himself  from  home  by  the  bank- 
rupt was  a  continuing  act,  and  the  letter  was  written  during  its 
continuance.  If  his  declaration,  made  immediately  on  his  return, 
would  have  ^been  admissible,  that  which  he  writes  during  his 
absence,  cannot,  on  any  reasonable  principle,  be  rejected. 

But  it  was  said  that  this  was  objectionable  on  another  ground  ; 
the  want  of  proof  aliunde  that,  in  fact,  any  writs  had  been  issued 
against  the  bankrupt,  or  any  pressure  been  used  against  him.  And 
if,  indeed,  it  be  essential  to  the  validity  of  the  act  of  bankruptcy 
that  there  should  have  been  either  the  one  or  the  other,  this 
objection  must  prevail ;  because  the  bankrupt's  declarations  cannot 
be  evidence  of  these  facts,  and  none  other  was  offered.  The  same 
objection  was  made  in  Newman  v.  Stretch  (2),  and  over-ruled  by 
Parke,  J.,  who  said  that  his  impression  was  that  it  was  unnecessary 
to  give  any  evidence  beyond  the  transaction  itself,  either  that  there 
were  creditors,  or  that  creditors  had  been  delayed.  That,  indeed, 
was  only  a  decision  at  Nisi  Prius,  and  the  course  the  cause  took 
made  it  impossible  to  review  it.  But  we  think  Ex  parte  Bamford  (3) 
and  Robson  v.  Rolls  (4)  fully  support  the  ruling  of  the  learned  Judge. 
In  the  former  case  the  debtor  quitted  his  home  to  avoid  two  men, 
bailiffs,  whom  he  supposed  to  have  a  writ  with  them  to  arrest  him ; 
but  in  fact  they  had  none.  Lord  Eldon  said,  ''  The  circumstance 
that  Plowman  and  Hartley  had  no  writ  with  them,  is,  with  reference 
to  this  point  (that  is,  the  commission  of  an  act  of  bankruptcy), 
immaterial.  If,  knowing  that  the  ofScer  has  the  writ,  the  debtor 
departs,  even  under  a  chimerical  belief  that  he  has  it  with  him,  but 
with  the  intention  of  delay,  the  act  of  bankruptcy  is  complete." 
In  this  case,  it  is  true,  there  was  a  writ  out  against  the  debtor ;  and 
Lord  Eldon  mentions  that  circumstance,  not,  we  think,  as  *neces- 
sary  to  complete  the  act.  A  belief  that  the  ofiScer  had  the  writ, 
that  is,  in  substance,  that  there  was  a  creditor  to  be  delayed  by 
flight,  is  essential  in  order  to  make  out  the  intent  to  delay ;  but  all 


(1)  9Bing.  349. 

(2)  Moo.  &  Mai.  338. 


(3)  16  Ves.  449. 

(4)  9  Bing.  64S. 
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that  the  statute  reqaures  is  the  act  of  departure,  or  absenting,  with       Rough 
that  intent :  actual  delay  of  any  creditor  is  immaterial :  Robertson    thb  Gbeat 
V.  Liddell  (i) ;  as  to  which  Lord  Ellenborough  said,  in  Chenoweth     r^^wJ^y 
V.  Hay  (2),  that  it  had  decided  that  the  intent,  and  not  the  actual     Company. 
delay,  was  what  the  statute  meant ;  and  the  moment  the  Court 
have  determined  that,  it  becomes  immaterial  whether  there  was 
a  possibility,  or  not,  of  delay.     In  Robson  v.  Rolls  (3)  the  debtor 
believed  there  was  a  writ  out  against  his  person,  and  abstained 
from  going  out  of  London,  as  he  thought,  into  Middlesex,  to  avoid 
being  arrested ;  but  there  was  no  such  writ  issued ;  the  creditor 
having  proceeded  only  by  Jieri  facias. 

We  think,  therefore,  that,  to  constitute  the  act  of  bankruptcy, 
neither  writ  nor  pressure  were  in  fact  necessary:  of  course  the 
want  of  proof  of  them  can  be  no  objection.  And  this  does  not,  as 
was  alleged,  reduce  the  evidence  merely  to  a  declaration  of  the 
bankrupt  unaccompanied  by  any  substantive  act.  The  substantive 
act  proved  aliunde  is  the  departure  from  home  :  that  is  equivocal ; 
the  declaration  made  during  the  continuance  of  that  act  shows  the 
intention  with  which  it  was  done.  This  objection,  therefore,  falls 
to  the  ground. 

Next  it  was  contended  for  the  defendants,  that,  even  if  a  valid 
bankruptcy  were  established,  the  property  in  the  articles  sought  to 
be  recovered  had  passed  to  them  by  virtue  of  the  clauses  before 
cited ;  and  a  great  deal  *of  argument  was  urged,  and  many  cases  [  *^^  ] 
cited  on  both  sides,  for  and  against  the  validity  in  law  of  the 
agreement  contained  in  them.  But  upon  these  we  do  not  think  it 
necessary  to  express  any  opinion  ;  because  we  think,  the  bankruptcy 
having  occurred  on  the  17th,  before  the  bankrupts  had  committed 
any  default  within  the  meaning  of  those  clauses,  before,  therefore, 
the  defendants  could  act  upon  them  and  take  possession,  the 
operation  of  them  was  intercepted,  even  if  they  were  legally  valid 
in  their  first  formation.  The  twenty-third  clause  (4)  affects  the 
construction  of  those  that  follow :  ''if  the  contractors  should 
become  insolvents,  or  be  declared  bankrupts,  or  be  prevented  from, 
or  delayed  in,  proceeding"  &c.,  it  shall  be  lawful  for  the  Company, 
if  they  shall  think  fit,  to  give  a  notice,  requiring  them  to  proceed ; 
and  if,  for  seven  days  after,  they  shall  make  default  in  proceed- 
ing, then  the  Company  may  employ  other  workmen,  and  proceed 

(1)  9  B.  B.  596  (9  East,  487).  (4)  The  first  of   the  clauses   cited 

(2)  1  M.  &  S.  676,  679.  above. 

(3)  9  Bing.  648. 
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themselves.  The  right  to  use  the  materiale  and  tools,  and  the  vesting 
of  the  property  in  the  defendants,  are  both  dependent  on  an  election 
to  be  made  by  them  after  the  default  made  by  the  contractors ;  and 
that  default  is  the  neglecting  to  proceed  for  seven  days  after  the 
notice  given.  On  the  sixth  day  no  default  had  been  made ;  the 
defendants  on  that  day  could  make  no  election ;  could  not  enter ; 
the  property  could  not  vest  in  them :  but  on  that  day,  by  relation, 
the  title  of  the  assignees  was  complete.  This  case,  therefore,  falls 
within  that  of  Tripp  v.  Armita<je  (i),  with  which  we  agi'ee. 

And  it  is  probable  that  the  clauses  have  been  framed  in  this  way, 
rather  than  in  a  more  simple  form  by  *  which  the  property  should 
have  been  made  to  pass  to  the  Company  at  once  in  case  of  insolvency 
or  bankruptcy,  to  avoid  the  questions  which  would  have  arisen  on 
its  validity  with  respect  to  the  Insolvent  and  Bankrupt  Acts.  But 
this  care  has,  under  the  circumstances,  let  in  the  difficulty  on  which 
this  case  will  be  now  decided.  Here  was  a  delay  in  proceeding ; 
notice  was  given  accordingly ;  and,  before  the  term  limited  had 
expired,  and  the  forfeiture,  if  we  may  so  call  it,  had  accrued,  the 
goods  had  ceased  to  be  the  bankrupts'  by  the  title  of  the  assignees 
having  intervened :  the  subject-matter  of  forfeiture  was  therefore 
removed. 

Our  judgment,  then,  will  be  for  the  plaintiff,  and  the  rule  will 
be  discharged,  subject  to  an  allowance  for  such  articles,  if  any, 
as  the  defendants  purchased,  and  brought  to  the  work,  after  the 
bankruptcy  (2). 

Rule  discharged,  and  the  amount  of  damoffes  referred 
by  consent. 


(1)  51  E.  R.  762  (4  M.  &  W.  687). 

(2)  The  contract  provided  that 
inatenals,  brought  on  the  works  for 
the  purpose  of  permanent  use  in  them, 
should  vest  in  the  defendants  from  the 
time  of  their  being  brought.  This  is 
not  an  uncommon  provision  in  building 
contracts,   without   reference    to    the 


insolvency  or  default  of  the  contractor. 
But  the  distinction,  though  noticed 
in  the  argument,  was  not  adverted  to 
by  the  Coiu't,  apparently  because  the 
vesting  of  the  property  under  this 
clause  was  considered  to  be  also  de- 
pendent on  the  default  and  election 
under  the  23rd  clause. 
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EEG.  V.  JAMES  BOLTON  (1).  i84i. 

(1  Q.  B.  66—76;  S.  C.  10  L.  J.  M.  C.  49;  4  P.  &  D.  679 ;  3  Jur.  1154.)  •/«^2. 

When  a  conviction  or  order  of  justices  is  returned  to  tliis  Court,  and  the  [  ^^  ] 

proceedings  are  regular  in  form  and  in  practice,  and  the  case  one  over  which 
the  justices  had  jurisdiction,  the  Court  will  not  hear  affidavits  impeaching 
their  decision  on  the  facts,  nor,  if  they  return  the  evidence,  will  it  review 
their  judgment  thereupon. 

The  test  of  jurisdiction  under  this  rule  is  whether  or  not  the  justices  had 
power  to  enter  upon  the  inquiry,  not  whether  their  conclusions,  in  the 
course  of  it,  were  true  or  false. 

It  may  be  shown  by  affidavit  that  they  had  no  authority  to  commence 
an  inquiry  inasmuch  as  the  question  brought  before  them  was  not  one 
to  which  their  jurisdiction  extended ;  and  this,  although,  by  mis-statement, 
they  have  made  the  proceedings,  on  the  face  of  them,  regular. 

Where  an  order  of  justices  for  delivering  up  a  house  to  parish  officers 
under  The  Poor  Belief  Act,  1819,  ss.  24,  25,  was  correct  in  form,  and  made 
on  a  proper  information,  summons,  and  hearing,  the  Court  (on  certiorari) 
refused  to  inquire  into  the  reasonableness  of  their  judgment,  either  on 
affidavit,  or  on  the  evidence  returned  with  the  proceedings :  although  the 
Act  gives  no  appeal  against  such  order. 

Two  justices  of  the  county  of  Middlesex  made  an  order,  under 
stat.  59  Geo.  III.  c.  12,  sects.  24,  25,  addressed  to  the  chief  con- 
stable of  the  hundred  of  Spelthorn,  to  the  petty  constable  of  the 
hamlet  of  Hampton  Wick,  in  the  said  hundred  and  county,  and  to 
each  and  every  of  them.     It  was  as  follows  : 

"  Whereas  William  Hitching,  one  of  the  overseers  of  the  hamlet 
of  Hampton  Wick  in  the  said  county,  did,  on  the  22nd  day  of 
March  instant,  prefer  an  information  and  complaint  upon  oath 
before  me  James  Morgan  Strachan,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county,  against  James  Bolton,  a 
poor  person  residing  in  the  said  hamlet  of  Hampton  Wick,  for  that 
he,  the  said  James  Bolton,  having  been  permitted  to  occupy  a 
parish  house  belonging  to  the  said  hamlet  of  Hampton  Wick, 
situate  on  the  right-hand  side  of  the  road  leading  from  Hampton 
Wick  to  the  parish  of  Teddington,  and  being  in  the  said  hamlet  of 
Hampton  Wick,  had  neglected  to  quit  the  same  and  deliver  up  the 
possession  thereof  to  the  churchwardens  and  overseers  of  the  poor 
of  the  said  hamlet  of  Hampton  Wick  within  one  month  after  notice 
and  demand  in  writing  for  that  purpose,  signed  by  the  major  part 

(1)  Followed  in  Ex  parte  Vaughan  v.  Hales  (1878)  3  C.  P.  D.  319,  324,  -47 

(1866)  L.  B.   2  Q.  B.    114,    117,  36  L.  J.  C.  P.  323;  Ex  parte  RaA:e  (1883) 

L.  J.  M.  C.  17 ;  Lord  Mayor  of  London  11  Q.  B.  D.  291,  298 ;  R,  v.  Whitfield 

V.  Cox  (1867)  L.  E.  2  H.  L.  239,  263,  (1885)    15    Q.    B.    D.    122,    144,    54 

36  L.  J.  Ex.  225;    Colonial  Bank  of  L.  J.  M.  C.  113;  In  re  Anthers  (1889) 

AuHralasia  v.  WHlan  (1874)  L.  E.  5  58  L.  J.  M.  C.  67.— A.  C. 
P.  C.  417,  418,  43  L.  J.  P.  C.  39;  Usill 

R.R. — VOL.  LV.  14 
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Reg.         of  the  said  churchwardens  and  *overseers,  and  delivered  to  him 


V. 


Bolton.  the  said  James  Bolton  personally :  and  whereas,  upon  the  appear- 
[  *^7  ]  ance  of  the  said  James  Bolton  this  day  before  us  in  pursuance  of  a 
summons  for  that  purpose  (i),  we  the  said  justices,  have  proceeded 
to  hear  and  determine  the  matter  of  the  said  complaint,  and  do 
find  and  adjudge  the  same  to  be  true  :  we  do  therefore  charge  and 
command  you  that  you  without  delay  go  to  and  cause  possession  of 
the  premises  in  question  to  be  delivered  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  hamlet  of  Hampton  Wick,  or 
some  or  one  of  them,  pursuant  to  and  in  compliance  with  the  direc- 
tions of  an  Act  passed  in  the  fifty-ninth  year  of  the  reign  of  King 
George  III.,  entitled,  An  Act  to  amend  the  laws  for  the  relief  of  the 
poor.  Herein  fail  not.  Given*'  &c.,  "at  Hampton '*  &c.,  **the 
30th  day  of  March,  in  the  year  of  our  Lord  1838. 

'*  J.  M.  Strachan.  (L.  S.) 
"  John  Kirkland."  (L.  S.) 

In  Trinity  Term,  1839,  a  rule  was  made  absolute  for  a  certiorari 
to  remove  the  order,  and  all  things  touching  the  same,  into  this 
Court.  The  information,  summons,  and  order  were  returned 
accordingly,  with  a  statement  of  the  evidence  on  which  the  order 
was  made.  This  was,  in  substance,  that  the  premises  had  for 
many  years  been  occupied  by  paupers,  with  the  permission  of  the 
hamlet  officers,  a  small  rent  being  received.  That  Bolton  became 
tenant  in  1822,  in  lieu  of  one  Campbell,  a  pauper,  who  had  so 
occupied.  That  Bolton  had  paid  rent  to  the  hamlet  for  these 
premises.  That,  during  his  tenancy,  he  was  imprisoned  for 
[  •68  ]  smuggling ;  whereupon,  *and  for  two  years  after,  his  family  became 
chargeable  to,  and  received  relief  from,  the  hamlet,  and,  as  part  of 
such  relief,  were  allowed  to  occupy  the  premises  in  question  without 
paying  rent:  and  that  Bolton  himself,  on  his  release,  was,  by 
reason  of  his  poverty,  allowed  to  occupy  them  gratuitously  till 
1838,  when  a  warrant  issued  to  dispossess  him,  and  he  gave  up  the 
key  to  the  hamlet  officers,  but  was  afterwards  allowed  to  re-enter 
on  the  possession ;  and  that  notice  had  been  given  him  to  quit 
and  deliver  up  the  premises  &c.  Whereupon  the  justices,  having 
heard  the  complaint,  and  having  heard  what  was  alleged  by  Bolton 
in  answer,  did  find  &c. 

In  Hilary  Term,  1840,  a  rule  nisi  was  obtained  for  quashing 
the  order,   on   an  affidavit  of   Bolton,  stating  that  he  had  not 

(1)  The  summons  bore  date  March  22nd, 


VOL.  Lv.l  1841.     Q.  B.     1  Q.  B.  68—69.  211 

occupied  the  house  as  a  pauper,  but  had  paid  parish  rates  in  Reg. 
respect  of  it,  and  done  repairs ;  that  he  had  not  been  chargeable  to  bolton. 
the  parish  during  the  time  of  his  occupation;  and  that  he  had, 
during  that  time,  served  the  office  of  headborough  ;  it  also  contained 
statements  throwing  doubt  upon  the  title  of  the  parish,  and 
tending  to  discredit  some  of  the  evidence  given  before  the  justices. 
Affidavits  were  filed  in  answer,  partly  contradicting  these  allegations, 
and  partly  explaining  the  circumstances ;  and  one  of  the  justices 
deposed  that,  on  the  hearing  before  them,  no  evidence  was  adduced 
on  behalf  of  Bolton,  nor  was  any  proof  given  of  his  having  paid 
taxes  or  rates  in  the  parish,  or  served  any  parochial  office  therein. 
Affidavits  were  also  put  in  as  to  the  evidence  actually  given  before 
the  justices.     In  Michaelmas  Term,  1840  (i), 

Sir   J,   Campbell,   Attorneii-General^   and    Wightman   showed         [  %  ] 
cause: 

So  far  as  the  Court  can  take  any  notice  of  the  evidence,  they  will 
look  only  at  that  which  was  before  the  justices  on  the  hearing,  not 
at  statements  produced  afterwards.  The  same  strictness  will  be 
observed,  in  this  respect,  as  on  motion  to  enter  a  nonsuit,  or  to  set 
aside  a  verdict  as  against  evidence.  Either  the  proceedings  are  a 
nullity,  or  the  order  is  good.  On  the  face  of  the  return,  the  order 
is  correct,  the  proceedings  regular,  and  the  case  one  in  which  the 
magistrates  had  jurisdiction.  The  depositions  are  set  out;  and,  if 
there  was  a  scintilla  of  evidence  on  which  the  justices  could  proceed, 
the  conclusion  to  which  they,  in  their  discretion,  have  come,  is 
binding.  "  The  magistrate  "  who  hears  an  information  **  is  the 
sole  judge  of  the  weight  of  the  evidence ; "  per  Lord  Kbnyon  in 
Rexv.  J.  Smith  (2).  And  in  Rex  v.  Reason  (3),  where  justices  had 
dismissed  an  information,  but,  on  return  to  a  certiorari,  stated 
evidence  which  appeared  sufficient  to  convict,  "  The  Court  said 
that  the  evidence  given  was  entirely  and  exclusively  for  the  con- 
sideration of  the  justices  below,  who  were  placed  in  the  situation  of 
a  jury  ;  and  as  they  had  acquitted  the  defendant,  this  Court  could 
not  substitute  themselves  in  the  place  of  the  justices  acting  as 
jurymen,  and  convict  him.  That  they  could  not  judge  of  the  credit 
due  to  the  witnesses  whom  they  did  not  hear  examined.  That  they 
could  only  look  to  the  form  of  the  conviction,  and  see  that  the 

(1)  November   11th.     Before  Lord         (2)  8  T.  R.  588. 
Denman,  Ch.  J.,  Williams,  and  Cole-  (3)  6  T.  R.  375. 

ndge,  JJ. 

14—2 


212  1841.     Q.  B.     1  Q.  B.  69—71.  [r.r. 

Reg.  party,  if  convicted,  had  been  convicted  by  legal  evidence."  It  is 
Bolton  ^o^  suggetjted  here  that  the  justices  have  set  out  the  evidence 
[  ♦70  ]  imperfectly  in  their  return ;  but,  if  that  were  *8o,  the  Court  should 
have  been  prayed  to  enforce  a  more  complete  return,  as  it  has  done 
in  cases  of  conviction:  In  re  Rix{i),  Rex  v.  Warnford{2).  This 
order  might  have  been  called  in  question  by  an  action  of  trespass ; 
and  there  it  would  have  been  a  sufficient  defence  to  put  in  the 
order,  and  show  that  the  proceedings  had  been  regularly  conducted: 
Basten  v.  Carew  (3)  :  the  merits  of  the  decision,  with  reference  to 
any  question  of  fact,  could  not  have  been  entered  upon.  BntUiin 
V.  Kinnaird{4)  (particularly  the  judgment  of  Richardson,  J.)  is 
decisive  on  this  point.  The  argument  against  the  conviction 
there  was,  that  a  magistrate  cannot,  by  his  finding  of  facts,  give 
himself  jurisdiction :  but  the  law  gives  him  jurisdiction  in  a 
particular  description  of  case;  of  the  facts  which  bring  the 
case  within  that  description  he  is  necessarily  the  judge.  (They 
also  discussed  the  evidence ;  but  this  part  of  the  argument  is 
immaterial.) 

Erie  and  Petersdorff,  contra  : 

To  assert  that,  where  the  case  appears  to  be  of  a  kind  over  which 
the  justices  have  jurisdiction,  any  finding  of  theirs  on  the  facts 
must  be  conclusive,  is  laying  down  too  wide  a  proposition,  especially 
where,  as  in  the  present  case,  no  appeal  is  given.  The  pro- 
ceedings here  are  not  analogous  to  the  trial  of  an  action  of  trespass : 
here  the  evidence  is  brought  before  the  Court  on  the  return,  for  the 
very  purpose  of  taking  their  judgment  on  the  jurisdiction.  The 
better  opinion  seems  to  be  that,  on  the  question  of  jurisdiction  to 
I  *7i  ]  make  an  order,  this  Court  may  look  into  *the  facts,  and  receive 
affidavits  :  Rex  v.  Great  Marlow  (5).  On  the  motion  for  a  certiorari 
in  the  present  case,  Coleridge,  J.,  in  the  Bail  Court,  took  the  facts 
into  consideration,  and  founded  his  judgment  upon  them:  Regina 
V.  The  Justkes  of  Middlesex  (6).  And,  upon  the  statement  of  facts, 
there  does  not  appear  to  have  been  even  a  scintilla  of  evidence  in 
favour   of  the  order.      (The  further   argument  on   this  point  is 

omitted.) 

Cur.  adv.  ndt, 

(1)  4  Dowl.  &  Ry.  352.  (5)  6  B.  R.  420  (2  East  244).    See 

(2)  o  Dowl.  &  Ry.  489.     See  Hex  v.  the  cases  collected  in  Itegina  v.    Thr 
Wilson,  1  Ad.  &  El.  627.  Justices  of  Cheshire,  8  Ad.  &  El.  398. 

(3)  27  R  B.  453  (3  B.  &  C.  649).  (6)  7  Dowl.  P.  C.  767. 

(4)  21  B.  B.  680  (1  Brod.  &  B.  432). 
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Lord  Denman,  Gb.  J.  now  delivered  the  judgment  of  the  Court  :  Reo. 

This  was  a  return  by  two  magistrates  to  a  certioran  for  the  Bolton. 
purpose  of  bringing  into  this  Court  proceedings  had  by  them  under 
stat.  59  Geo.  III.  c.  12,  s.  24.  In  addition  to  these  proceedings,  the 
parties  on  each  side  brought  before  us  affidavits  disclosing,  on  the 
part  of  the  magistrates  the  evidence  on  which  they  acted,  on  the 
part  of  the  defendant  as  well  the  evidence  on  which  he  relied  before 
them  as  other  evidence  affecting  the  merits,  not  adduced  before 
them.  Two  points  were  made  in  support  of  the  order ;  the  first, 
that,  the  proceedings  all  being  regular  on  the  face  of  them,  and 
disclosing  a  case  within  the  jurisdiction  of  the  magistrates,  this 
Court  could  not  look  at  affidavits  for  the  purpose  of  impeaching 
their  decision ;  the  second,  that,  even  if  those  affidavits  were 
looked  at,  the  case  would  be  found  to  be  one  of  conflicting  evidence, 
in  which  there  was  much  to  support  the  conclusion  to  which  the 
magistrates  had  come ;  and  that  this  Court  would  not  disturb  that 
*conclu8ion,  even  if  it  might  have  been  disposed  to  have  decided  [  *72  ] 
differently  had  the  matter  originally  come  before  it. 

The  first  of  these  is  a  point  of  much  importance,  because  of  very 
general  application ;  but  the  principle  upon  which  it  turns  is  very 
simple  :  the  difficulty  is  always  found  in  applying  it.    The  case  to 
be  supposed  is  one  like  the  present,  in  which  the  Legislature  has 
trusted  the  original,  it  may  be  (as  here)  the  final,  jurisdiction  on 
the  merits  to  the  magistrates  below ;  in  which  this  Court  has  no 
jurisdiction  as  to  the  merits  either  originally  or  on  appeal.     All 
that  we  can  then  do,  when  their  decision  is  complained  of,  is  to  see 
that  the  case  was  one  within  their  jurisdiction,  and  that  their 
proceedings  on  the  face  of  them  are  regular  and  according  to  law. 
Even  if  their  decision  should  upon  the  merits  be  unwise  or  unjust, 
on  these  grounds  we  cannot  reverse  it.     So  far,  we  believe,  was  not 
disputed ;  but,  as  the  inquiry  is  open,  ex  conceasis,  to  see  whether 
the  case  was  within  the  jurisdiction  of  the  magistrates,  it  is 
contended  that  affidavits  are  receivable  for  the  purpose  of  showing 
that  they  acted  without  jurisdiction ;  and  this  is,  no  doubt,  true, 
taken  literally:  the  magistrates  cannot,  as  it  is  often  said,  give  them- 
selves jurisdiction  merely  by  their  own  affirmation  of  it.     But  it  is 
obvious  that  this  may  have  two  senses :  in  the  one  it  is  true ;  in 
the  other,  on  sound  principle  and  on  the  best  considered  authority, 
it   will    be  found   untrue.      Where   the  charge    laid    before  the 
magistrate,  as  stated  in  the  information,  does  not  amount  in  law 
to  the  offence  over  which  the  statute  gives  him  jurisdiction,  his 
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.  Bbg.         finding  the  party  guilty  by  his  conviction  in  the  very  terms  of  the 
JJoLTON.      statute  would  not  avail  to  give  him  jurisdiction ;    the  conviction 

[  *73  ]  *would  be  bad  on  the  face  of  the  proceedings,  all  being  returned 
before  us.  Or  if,  the  charge  being  really  insuflScient,  he  had  mis- 
stated it  in  drawing  up  the  proceedings,  so  that  they  would  appear 
to  be  regular,  it  would  be  clearly  competent  to  the  defendant  to 
show  to  us  by  affidavits  what  the  real  charge  was,  and,  that 
appearing  to  have  been  insufficient,  we  should  quash  the  conviction. 
In  both  these  cases  a  charge  has  been  presented  to  the  magistrate 
over  which  he  had  no  jurisdiction ;  he  had  no  right  to  entertain 
the  question,  or  commence  an  inquiry  into  the  merits;  and  his 
proceeding  to  a  conclusion  will  not  give  him  jurisdiction.  But,  as 
in  this  latter  case  we  cannot  get  at  the  want  of  jurisdiction  but  by 
affidavits,  of  necessity  we  must  receive  them.  It  will  be  observed, 
however,  that  here  we  receive  them,  not  to  show  that  the  magistrate 
has  come  to  a  wrong  conclusion,  Lut  that  he  never  ought  to  have 
begun  the  inquiry.  In  this  sense,  therefore,  and  for  this  purpose, 
it  is  true  that  affidavits  are  receivable. 

But,  where  a  charge  has  been  well  laid  before  a  magistrate,  on 
its  face  bringing  itself  within  his  jurisdiction,  he  is  bound  to 
commence  the  inquiry :  in  so  doing  he  undoubtedly  acts  within 
his  jurisdiction :  but  in  the  course  of  the  inquiry,  evidence  being 
offered  for  and  against  the  charge,  the  proper,  or  it  may  be  the 
irresistible,  conclusion  to  be  drawn  may  be  that  the  offence  has  not 
been  committed,  and  so  that  the  case  in  one  sense  was  not  within 
the  jurisdiction.  Now  to  receive  affidavits  for  the  purpose  of 
showing  this  is  clearly  in  effect  to  show  that  the  magistrate's 
decision  was  wrong  if  he  affirms  the  charge,  and  not  to  show  that 
he  acted  without  jurisdiction  :  for  they  would  admit  that,  in  every 

[  •Ti  ]  stage  of  the  inquiry  up  to  the  conclusion,  he  could  not  *but  have 
proceeded,  and  that  if  he  had  come  to  a  different  conclusion  his 
judgment  of  acquittal  would  have  been  a  binding  judgment,  and 
barred  another  proceeding  for  the  same  offence.  Upon  principle, 
therefore,  affidavits  cannot  be  received  under  such  circumstances. 
The  question  of  jurisdiction  does  not  depend  on  the  truth  or  false- 
hood of  the  charge,  but  upon  its  nature :  it  is  determinable  on  the 
commencement,  not  at  the  conclusion,  of  the  inquiry:  and  affidavits, 
to  be  receivable,  must  l)e  directed  to  what  appears  at  the  former 
stage,  and  not  to  the  facts  disclosed  in  the  progress  of  the 
inquiry. 

We  will  cite  only  two  authorities  in  support  of  this  reasoning. 
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The  former,  that  of  BHttain  v.  KimiairdO),  and  the  admirable  Rbo. 
judgment  of  Richardson,  J.  at  p.  442,  are  too  well  known  to  make  bolton. 
it  necessary  to  state  them  at  length.  There,  in  the  case  of  a 
conviction  under  the  Bum-boat  Act,  it  was  asked,  shall  the 
magistrate,  by  calling  a  seventy-four-gun  ship  a  boat,  give  himself 
jurisdiction  and  preclude  inquiry?  The  learned  Judge  gave  the 
answer :  **  whether  the  vessel  were  a  boat  or  no,  was  a  fact  on  which 
the  magistrate  was  to  decide ;  and  the  fallacy  lies  in  assuming, 
that  the  fact,  which  the  magistrate  has  to  decide,  is  that  which 
constitutes  his  jurisdiction."  And  it  is  obvious  that,  if  it  were, 
whenever  an  action  were  brought  against  a  magistrate  for  issuing 
his  warrant  upon  his  conviction,  in  order  to  show  his  jurisdiction, 
without  which  he  would  have  no  defence,  he  would  be  bound  to 
prove  the  facts  on  which  his  conviction  proceeded.  The  second 
case  is  a  recent  decision  in  the  Common  Pleas  of  Cave  v. 
Mountain  (2),  which  we  cite  only  for  the  rule,  which  seems  to  us 
very  *c*€arly  and  satisfactorily  laid  down  by  the  Lord  Chief  [  V5  ] 
Justice.  **  There  can  be  no  doubt  but  that  if  a  magistrate  commit 
a  party  charged  before  him,  in  a  case  where  he  has  no  jurisdiction, 
he  is  liable  to  an  action  of  trespass.  But  if  the  charge  be  of  an 
ofifence  over  which,  if  the  ofifence  charged  be  true  in  fact,  the 
magistrate  has  jurisdiction,  the  magistrate's  jurisdiction  cannot  be 
made  to  depend  upon  the  truth  or  falsehood  of  the  facts,  or  upon 
the  evidence  being  sufficient  or  insufficient  to  establish  the  corpus 
delicti  brought  under  investigation."  These  cases  were  both  of 
them  actions  of  trespass  against  the  magistrate  convicting ;  but 
they  are  authorities  not  on  that  account  the  less  in  point  on  the 
present  occasion. 

We  conclude,  therefore,  that  the  inquiry  before  us  must  be  limited 
to  this,  whether  the  magistrates  had  jurisdiction  to  inquire  and 
determine,  supposing  the  facts  alleged  in  the  information  to  be 
true  :  for  it  has  not  been  contended  that  there  was  any  irregularity 
on  the  face  of  their  proceedings.  Now  the  information,  and  the 
recital  of  it  in  the  magistrates'  return,  both  state  that  the  defendant, 
having  been  permitted  to  occupy  a  parish  house  belonging  to  the 
hamlet,  had  neglected  to  quit  the  same,  or  deliver  up  possession 
thereof  to  the  churchwardens  &c.,  within  one  month  after  notice  and 
demand  in  writing,  signed  by  &c.,  that  he  had  been  served  with  a 
summons  to  appear,  and,  more  than  seven  days  after,  had  appeared, 
to  answer  the  complaint.     These  are  all  the  circumstances  required 

(1)  21  R.  E.  680  (1  Brod.  &  B.  432).  (2)  1  Man.  &  G.  2.57. 
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Reo.  by  the  statute  to  found  the  jurisdiction  :  upon  these  it  was  the  duty 
Bolton.  of  the  magistrate  to  proceed  to  inquire  :  and  no  aflS  davit  disputes 
the  truth  of  the  return  that  such  an  information  was  laid  before  the 
[  *76  ]  magistrates,  *and  such  summons  issued  and  served,  and  that  such 
appearance  took  place.  The  return  then  goes  on  to  state  the 
substance  of  the  evidence  adduced  in  support  of  the  complaint,  that 
the  defendant  was  heard  in  answer,  and  that  the  magistrates  found 
the  complaint  proved.  No  affidavit  denies  that  such  evidence  was 
offered,  that  the  defendant  was  heard  in  his  defence,  or  that  such 
judgment  was  pronounced. 

Beyond  this  we  cannot  go.  The  affidavits,  being  before  us,  were 
used  on  the  argument ;  and  much  was  said  of  the  unreasonableness 
of  the  conclusion  drawn  by  the  magistrates,  and  of  the  hardship  on 
the  defendant  if  we  would  not  review  it,  there  being  no  appeal  to  the 
Sessions.  We  forbear  to  express  any  opinion  on  that  which  is  not 
before  us,  the  propriety  of  the  conclusion  drawn  from  the  evidence 
by  the  magistrates :  they  and  they  alone  were  the  competent 
authority  to  draw  it ;  and  we  must  not  constitute  ourselves  into  a 
court  of  appeal  where  the  statute  does  not  make  us  such,  because  it 
has  constituted  no  other. 

It  is  of  much  more  importance  to  hold  the  rule  of  law  straight 
than,  from  a  feeling  of  the  supposed  hardship  of  any  particular 
decision,  to  interpose  relief  at  the  expense  of  introducing  a  precedent 
full  of  inconvenience  and  uncertainty  in  the  decision  of  future  cases. 
We  may  add,  however,  that,  even  if  the  decision  were  incorrect, 
which  we  do  not  affirm,  the  hardship  on  the  defendant  is  much 
exaggerated  :  for  it  was  not  disputed  but  that  the  house  was  a  parish 
house,  and  that  he  was  liable  to  be  turned  out  by  an  action  of  eject- 
ment. The  rule  therefore  will  be  discharged,  and,  being  against 
magistrates,  with  costs. 

Ride  dischaj'ged. 


1841.        In  the  Matter  of  Arbitration  between  WRIGHT  and 
•^^j!l^^-  Others   and  the  CROMFORD  CANAL  COMPANY. 

[  98  ]  (1  Q.  B.  98—102.) 

On  a  submission  to  arbitration,  not  giving  power  to  raise  questions  of  law 
for  the  opinion  of  the  Court,  the  arbitrators  awarded  82/.  as  compensation 
for  damages  :  and  in  a  subsequent  part  of  their  award  they  stated,  **  for  the 
purpose  of  raising  the  question  for  the  determination  of  the  Court,  in  case 
it  should  be  pleased  to  entertain  the  same,"  that  the.y  awarded  the  82/.  on 
a  certain  principle,  which  they  exphiined ;  but,  if  the  Court  should  think 
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that  the  damage  ought  to  be  estimated  on  another  principle,  which  they  la  re 

likewise  stated',  then  they  awarded  a  compensation  of  102/.  Wright. 

On  motion  to  set  aside  the  award  as  not  final :  Held  that,  as  the  sum  of 
82/.  was  positively  awarded,  the  hypothetical  adjudication  which  followed 
might  be  rejected  as  surplusage,  and  the  award  sustained. 

Assuming  that  the  Court  could  notice  the  question  of  law,  Quitire,  whether, 
if  the  positive  adjudication  had  been  erroneous  (which  it  was  not),  the  Court 
could  have  sustained  the  h}'pothetical  one,  or  must  have  set  aside  the  award. 

Messrs.  Wright  and  others,  iron  and  coal  masters,  demanded 
compensation  from  the  Gromford  Canal  Company,  under  stat. 
29  Geo.  III.  c.  74  (i),  for  damage  occasioned  to  their  lands,  mines, 
minerals,  and  works,  by  the  canal  and  the  collateral  cut  and  works 
belonging  thereto.  The  claims  were  referred  to  arbitration  by  deed, 
containing  a  clause  for  making  the  submission  a  rule  of  this  Court, 
but  none  for  taking  the  opinion  of  the  Court  on  any  point  of  law. 

The  arbitrators  made  their  award,  and  thereby  ordered  the 
Company,  among  other  things,  to  pay  to  Wright  and  Jessop  (another 
of  the  claimants),  as  lessees,  occupiers,  and  workers  of  the  mines 
and  beds  of  coal  and  ironstone  in  Butterley  Park  and  Knouts  Hall, 
82Z.,  for  and  in  respect  of  the  portions  of  the  said  mines  and  beds  of 
coal  and  ironstone  left  and  remaining  ungotten  for  the  necessary 
security  of  the  canal  and  of  the  said  claimants'  works.  A  subsequent 
part  of  the  award  was  as  follows.  *'  And,  for  the  purpose  of  raising 
the  question  for  the  determination  of  her  Majesty's  Court  of  *Queen's  [  *9a  ] 
Bench  (in  case  the  said  Court  shall  be  pleased  to  entertain  the 
same),  we  do  hereby  declare  and  state,  upon  this  our  award,  that, 
in  adjudging  to  the  said  Francis  Wright  and  William  Jessop  the 
sum  of  82/.  as  the  estimated  value  of  the  portion  of  coal  left 
ungotten  in  Butterley  Park  and  Knouts  Hall  aforesaid,  our  calculation 
has  proceeded  upon  the  ground  that,  under  the  in  part  recited  Act, 
the  workers  are  entitled  to  receive  the  value  of  the  coal  or  ironstone 
ungotten  in  a  mine  in  the  course  of  working,  which  they  have  been 
restrained  from  getting,  and  which  otherwise,  and  in  the  ordinary 
course  of  working,  would  have  been  got,  including  due  allowance  for 
the  capital  and  interest  invested  in  opening  the  coal  field,  and 
winning  and  working  the  mine,  but  not  the  full  profit  which  they 
would  have  made  had  the  coal  been  raised.  •  But,  in  case  the  Court 
of  Queen's  Bench  shall  be  of  opinion  that  the  workers  of  the  mine 
are  entitled  to  the  full  profit  they  would  have  made  had  they  not 
been  prevented  from  getting  the  coal  and  ironstone,  then  we  find  the 
value  of  the  portion  of  coal  so  left  to  be  102/. ;  and  which  sum  we 

(1)  For  making  and  maintaining  a      Cromford   bridge,    in    the    county   of 
navigable  canal  from  or  from  near  to      Derby,  &c. 
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In  re        order  and  award  to  be  paid  by  the  said  Company  to  the  said  Francis 
Wright.  .  r  j  sr     j 

Wright  and  William  Jessop,  in  lieu  of  the  said  sum  of  82/. :  Or,  in 
case  the  said  Court  shall  be  of  opinion  that  the  workers  are  not 
entitled  to  receive  from  the  said  Cromford  Canal  Company  compen- 
sation for  the  causes  aforesaid,  either  in  respect  of  their  capital  and 
interest,  or  for  the  full  profits  they  would  have  otherwise  made,  but 
only  for  the  expenses  previously  incurred  in  winning  (or  preparing 
to  be  got)  the  said  coal  and  ironstone,  and  for  the  disadvantages 
occasioned  to  the  coal  and  ironstone  remaining  to  be  got  in  the  said 
mines,  then,  in  lieu  of  either  of  the  said  sums  of  82/.  or  102/.,  we 
[  •100  ]  *find  the  value  of  such  coal  left  to  be  25/. ;  and  we  award  and  order 
that  the  said  Cromford  Canal  Company  shall  pay  to  the  said  Francis 
Wright  and  William  Jessop  the  sum  of  25/.  and  no  more,  in  lieu  of 
the  sum  of  82/.  so  awarded  as  aforesaid." 

In  Easter  Term  (May  9th),  1840,  a  rule  nm  was  obtained  for 
setting  aside  the  award,  on  thirteen  objections  raised  upon  the 
award  itself.     In  Trinity  Term,  1840  (i). 

Sir  W.  W,  Follett,  Hill,  and  Macauley,  showed  cause ;  and  Sir 
t\  Pollock,  Erie,  and  Hoggins  supported  the  rule.  The  only  points 
which  it  is  material  to  notice  are  sufficiently  discussed  in  the 
judgment  of  the  Court,  which  was  now  delivered  by 

Lord  Dbnman,  Ch.  J. : 

After  disposing  of  the  first  eight  objections,  which  did  not  involve 
questions  of  any  general  importance,  his  Lordship  proceeded. 

The  ninth  objection  is,that  no  compensation  can  be  made  for  profit, 
but  for  the  value  of  the  mineral  only.  The  answer  is,  that  the 
award  does  not  give  any  compensation  for  profit.  The  arbitrators 
expressly  exclude  it ;  and,  though,  at  the  request  of  the  parties  (one 
of  whom  now  objects  on  that  very  ground),  they  have  raised  certain 
questions  for  the  Court,  and  amongst  them  whether  the  owners  are 
entitled  to  profit,  and  have  assessed  the  amount  if  the  Court  should 
be  of  opinion  that  they  are,  yet  the  owners  do  not  now  claim  such 
profit,  nor  ask  our  opinion  on  the  point.  That  part  of  the  award 
is  therefore  inoperative,  and  surplusage,  and  need  not  be  set  aside. 
[  101  ]  The  tenth  objection  is,  that  the  workers  of  a  mine  are  not  entitled 

to  an  allowance  for  the  capital  and  interest  invested  in  opening  the 
coal  field,  and  winning  and  working  the  mine.  This  question  is 
raised  by  the  arbitrators  upon  the  face  of  the  award  :  and  here  also 

(1)  JuuelGtli.     Before  LoitlDeniiian,  Ch.  J.,  T.ittledalo  and  Patteson,  J  J. 
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they  have  determined  the  point  in  the  affirmative,  but  have  fixed        in  re 

Wright 
the  deduction  to  be  made  if  the  Court  should  he  of  opinion  in  the 

negative.     (After  some  further  observations  on  this  point,  which  it 

is  not  necessary  to  state,  his  Lordship  said :)  In  the  absence  of  any 

provision  of  the  Act  of  Parliament,  or  any  rule  of  law,  to  the 

contrary,  we  think  that  the  arbitrators  have  taken  a  right  view  of 

tlie  proper  measure  of  damages  in  this  resi)ect. 

On  the  last  objection,  his  Lordship  delivered  judgment  as 
follows. 

The  thirteenth  objection  is,  that  the  award  is  not  final,  inasmuch 
as  the  arbitrators  and  umpire  refer  points  of  law  to  the  Court 
^'ithout  authority  to  do  so.  Had  the  arbitrators  abstained  from 
deciding  the  points  of  law  themselves,  and  simply  found  the  facts, 
leaving  the  law  to  be  applied  to  them  by  the  Court,  this  objection 
would  have  been  tenable.  But  the  case  is  otherwise :  the  arbi- 
trators have  decided  the  law  ;  and  the  award  would  be  sufficiently 
decisive  and  final,  if  the  Court  were  to  refuse  to  entertain  any 
question  as  to  the  points  of  law  at  all,  as  not  being  properly  raised. 
Again,  taking  the  points  of  law  to  be  properly  raised  for  the  opinion 
of  the  Court,  to  the  extent  of  enabling,  and  indeed  calling  upon, 
the  Court  to  say  whether  the  arbitrators  have  decided  them 
properly,  a  doubt  might  possibly  be  raised  whether,  if  the  Court 
thought  them  improperly  decided,  the  hypothetical  finding  and 
assessment  *in  the  award  could  stand,  or  whether  the  award  must  [  *iu2  ] 
not  be  set  aside  in  toto.  This  doubt,  however,  does  not  arise, 
inasmuch  as  we  are  of  opinion  that  the  arbitrators  have  decided  the 
points  of  law  rightly,  and  that  the  award  is  perfectly  good. 

All  that  appears  upon  it  subsequent  to  the  decision  of  the 
arbitrators  is  inoperative,  and  surplusage,  and  need  not  be 
regarded. 

The  rule  therefore  for  setting  the  award  aside  will  be  discharged 

with  costs. 

Rule  discharged. 


KOBERT  LIGHTFOOT  HEWITT  v.  JOHN  HEWITT.         im, 

(1  a  B.  110-116;  S.  C.  4  P.  &  I).  598.)  Jan^\. 

By  a  deed  of  HubniiHsion  to  arbiti-ation  betwo<'n  R.  iiihI  J.,  it  was  recited  [  11^  J 
that  they  had  been  partners;  that  J.  had  deposited  with  i\  &  Co.,  bankers, 
certain  securities  for  such  sums  as  they  had  advanced  or  might  advance  to 
J.  as  surety  for  R. ;  and  that,  R.  being  indebt-ed  to  the  bankers  in  4,000/., 
J.  had  mortgaged  to  them  securities  for  a  sum  not  exceeding  3,000/. ;  that 
H.  uud  J.  had  dissolved  partnership,  and  had  agreed  to  refer  all  matters  in 
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Hewitt  difference  &c.   And  there  was  a  proviso  that,  if  the  arbitrators  should  award 

1?.  any  money  to  be  paid  by  J.  to  R.,  they  should,  in  their  awaixl,  if  the  mort- 

Hbwitt.  gg^g^  'were  still  outstanding,  authorise  such  payment  to  be  made  to  the 

bankers  in  reduction  of  the  mortgage  debts,  and  should  further  award  that 
R.  should,  at  a  time  to  be  named  by  the  arbitrators,  pay  in  to  the  bankers* 
such  a  sum  as  would  be  sufficient  to  entitle  J.  to  have  the  mortgage  discharged, 
and  the  securities  deposited  by  him  released. 

The  arbitrators,  by  their  award,  found  that  3,121/.  was  due  from  J.  to  R., 
and  the  mortgage  outstanding;  and  they  oidered  J.  to  pay  the  3,121/.  ou 
certain  days,  with  liberty  to  him  to  pay  it  in  to  the  bankers'  as  above  stated. 
They  also  awarded  that,  within  one  month  from  the  payment  of  the  3,121/., 
R.  should  pay  in  to  the  bankers'  such  a  sum  as  would  be  sufficient  to  entitle 
J.  to  have  the  mortgage  discharged,  and  the  securities  deposited  by  hini 
released.  It  did  not  appear  by  the  award  what  that  sum  would  be : 
Held,  that  the  award  was  not  final  on  this  point,  and  therefore  was  bad. 

Covenant  on  a  deed  of  submission  to  arbitration  as  to  all  matters 
in  difference  between  plaintiff  and  defendant.  Breach,  non-payment 
of  sums  awarded  to  be  paid  by  defendant  to  plaintiff  on  certain 
days  unless  previously  paid  by  defendant  to  Sir  William  Bryan 
Cooke  &  Co.  The  plea,  after  oi/er  of  the  indenture,  set  out  the 
award,  alleging  that  the  arbitrators  made  no  other,  and  (in 
substance)  that  there  were  matters  in  difference  which  ought  to 
have  been,  but  were  not,  decided  by  the  award,  and  that  the  award 
was  bad.  Verification.  Beplication,  that  no  such  matters,  except 
[  ♦111  ]  those  mentioned  in  the  award,  were  before  the  arbitrators.  ♦Veri- 
fication. Special  demurrer,  on  grounds  which  it  is  not  necessary 
to  state,  as  the  decision  of  the  case  turned  wholly  on  the  validity  of 
the  award.  Joinder.  The  demurrer  was  argued  in  last  Michaelmas 
Term  (i),  by  Cromptcm  for  the  defendant  and  R.  V.  Richards  for  the 
plaintiff.  The  point  decided,  and  the  facts  bearing  upon  it,  are  so 
fully  stated  and  discussed  in  the  judgment  of  the  Court,  that  a 
report  of  the  argument  is  unnecessary. 

Cur,  adv.  vtdL 

Lord  Denman,  Ch.  J.  now  delivered  judgment  as  follows : 

This  was  an  action  of  covenant  for  non-performance  of  an  award, 
the  pleadings  in  which  raised  substantially  the  question  of  the 
validity  of  the  award  ;  and  it  will  be  necessary,  therefore,  that  the 
purpose  of  the  reference  and  the  nature  of  the  award  should  be 
explained. 

It  appears,  then,  by  the  deed  of  submission  of  28th  December, 
1837,  and  the  award  of  the  14th  February,  1839,  that,  previously 

(1)  November  10th  and  13th.  1840.  Befoi-e  Lord  Denman,  Ch.  J.,  Littledale, 
Williams,  and  Coleiidge,  J  J. 
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thereto,  the  defendant  was  the  taker  of  lands  &c.  in  the  county  of  Hewitt 
Cornwall,  productive  of  a  mineral  useful  for  certain  purposes  of  hewitt. 
manufacture,  and  that,  about  the  year  1884  or  1885,  the  defendant 
admitted  the  plaintiff  into  partnership  therein  for  2,000Z. ;  and, 
further,  that,  by  agreement  of  25th  January,  1886,  the  defendant, 
having  obtained  letters  patent  for  the  manufacture  of  a  certain 
substance  therein  mentioned,  had  taken  the  plaintiff  into  partner- 
ship as  therein  specified,  and  that  they  did  accordingly  become 
partners,  though  no  articles  of  partnership  had  been  executed ;  and 
also  *that,  before  the  said  agreement  of  the  25th  January,  1886,  [  *112  ] 
the  parties  had  dealings  together ;  and  that,  shortly  after  the  said 
agreement,  the  defendant  had  depcsit-ed  with  Cooke  &  Co.,  bankers, 
certain  securities  for  such  sums  as  they  had  or  might  advance  to 
defendant  as  surety  for  plaintiff;  and  that,  plaintiff  being  indebted 
to  them  in  about  4,000^.,  the  defendant  executed  an  assignment  of 
certain  securities  for  a  sum  not  exceeding  8,0002.  (i) ;  and  further, . 
that  the  said  parties  dissolved  partnership  on  the  15th  January, 
1887,  without  any  settlement  of  accounts  between  them  then  or 
before,  by  reason  whereof  they  had  agreed  to  refer  all  matters  in 
difference  to  the  three  arbitrators  therein  named,  with  the  powers 
and  in  the  manner  therein  specified.  Then  comes  a  provision 
which  it  will  be  necessary  to  state  with  more  particularity.  It  is  as 
follows. 

"  And  it  is  in  the  said  deed  of  submission  provided  *that,  if  the       [*113  ] 
said  arbitrators  should  award  any  money  to  be  paid  to  the  plaintiff 
by  the  defendant  at  any  day  therein  named,  the  said  arbitrators 

(1)  The  recitals  in  the  deed  of  sub-  Cooke  &  CompaDy  had  then  advanced 

mission  here  referred  to  were  in  the  or  might  thereafter  advance  to  the  said 

foUowing  woi-ds :  John  Hewitt  as  surety  for  the  said 

"  And,  whereas,  previously  to  the  Bobert  Lightfoot  Hewitt;  and  the  said 
date  of  the  said  recited  agreement  and  John  Hewitt  further  agreed  to  execute 
pending  the  said  partnership,  the  said  an  assignment  to  them  of  the  said 
John  Hewitt  and  Robert  Lightfoot  premises  whenever  requested :  And 
He  wilt  have  also  had  various  dealings  whereas,  the  said  Eobert  Ijightfoot 
and  money  transactions  together,  un-  Hewitt  being  indebted  to  the  said  firm 
connected  with  the  said  partnership*  on  his  banking  accoiuit  in  about  4,000/., 
And,  whereas,  soon  after  the  date  the  said  Sir  William  Bryan  Cooke  & 
thereof,  namely  on  the  2nd  day  of  Company  applied  to  the  said  John 
February,  1835,  the  said  John  Hewitt  Hewitt,  on  such  his  undertaking,  to 
deposited  his  title  deeds  to  a  certain  give  further  security  for  a  sum  not 
leasehold  estate  in  London,  and  to  exceeding  3,000^,  part  thereof,  by  an 
certain  policies  of  assurance  and  other  assignment  to  them  of  the  aforesaid 
effects,  with  Sir  William  Bryan  Cooke,  leasehold  and  other  premises,  which 
Baronet,  &  Company,  bankers,  Betford,  the  said  John  Hewitt,  by  indenture 
as  a  security  for  such  sum  or  sums  of  bearing  even  date  herewith,  has  accord- 
money  as  the  said  Sir  William  Bryan  ingly  done.'* 
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Hewitt  should  in  their  said  award  (if  the  said  mortgage  to  the  said  bankers 
Hewitt,  should  be  still  outstanding)  authorise  the  payment  thereof  to  the 
said  bankers  in  reduction  of  the  said  mortgage  debts,  and  should 
further  award  and  direct  that  the  said  plaintiff  should,  at  a  time  to 
be  then  named  by  them,  pay  in  to  the  said  bankers'  such  a  sum  of 
money  as  would  be  sufficient  to  entitle  the  said  defendant  to  have 
the  estate  comprised  in  the  said  mortgage  released,  and  his  title 
deeds  and  guarantees,  given  to  the  said  bankers  by  way  of  deposit, 
restored  to  him.'* 

The  award  then  proceeded  to  state  the  amount  of  debt,  on 
the  partnership  and  private  accounts,  from  the  defendant  to  the 
plaintiff,  to  be  3,121/. ;  and  directed  the  payment  to  be  made  upon 
certain  days  and  times  to  the  plaintiff,  with  liberty  to  the  defendant 
to  make  such  payment  to  the  said  bankers  in  reduction  and  towards 
satisfaction  of  the  said  mortgage  debt(i).  And  then  is  the  following 
'  passage. 

"  And  we  do  also  order  and  award  that  the  said  R.  L.  Hewitt  do 
and  shall,  within  one  calendar  month  from  the  day  whereon  the 
said  J.  Hewitt  shall  have  so  paid  and  satisfied  the  said  sum  of 
3,121/.  and  interest,  pay  unto  the  said  Sir  W.  B.  Cooke  "  Ac.  (the 
bankers),  **  such  a  sum  of  money  as  will  be  sufficient  to  entitle  the 
said  J.  Hewitt  to  have  the  estates  comprised  in  the  said  mortgage 
released  therefrom,  and  all  his  title  deeds,  guarantees,  and  securities 
of  whatsoever  kind  or  nature  given  to  the  said  Sir  W.  B.  Cooke  " 
[  114  ]  &c.,  **  by  way  of  *depo8it,  restored  to  him."  The  other  directions 
contained  in  the  award  it  is  not  necessary  to  pursue  further,  or  to 
detail  with  greater  minuteness  (2). 

The  pleadings  are  as  follows.  The  declaration  assigns  as  a 
breach  of  covenant  on  the  part  of  the  defendant  the  non-payment 
of  the  sums  of  1,000/.  and  of  500/.,  being  the  two  first  instalments 
directed  by  the  award  to  be  paid  by  the  defendant  to  the  plaintiff. 

The  plea,  after  setting  out  the  deed  of  submission  upon  oyef\ 
and  also  the  award  at  length,  states  that  at  the  time  of  making  the 
said  award  there  were,  and  yet  are,  divers  assets  and  debts  other 
than  the  said  lands,  places,  takes,  patents,  and  materials  in  the 
said  award  mentioned,  belonging  to  the  said  partnership ;  and  that 
the  said  award  is  wholly  bad  and  void  in  law.  The  replication 
alleges  that  no  assets  or  debts  other  than  the  said  lands,  places, 

(!)  The  award  stated  that  the  mort-  (2)  Onpaymentofthe  sums  awarded, 

gage    from  defendant  to  Sir  W.   B.      mutual  released  were  to  be  given. 
Cooke  &  Co.  was  still  subsisting. 
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takes,  patents,  and  materials  iu  the  said  award  mentioned,  belonging  Hewitt 
to  the  said  partnership,  were  at  any  time  before  the  making  of  the  hewitt. 
said  award  submitted  to  the  decision  of  the  said  arbitrators,  nor 
had  the  said  arbitrators,  at  any  time  before  the  making  of  the  said 
award,  notice  of  any  assets  or  debts  other  than  the  said  lands, 
places,  takes,  patents,  and  materials  in  the  said  award  mentioned, 
belonging  to  the  said  partnership.  To  this  replication  there  is  a 
demurrer  assigning  several  special  causes. 

The  main  question,  however,  discussed  in  the  argument  and  now 
for  our  decision,  is,  whether  the  said  award  upon  the  face  of  it  be 
good  in  point  of  law,  the  objection  being  that  it  has  not  disposed 
of  and  adjusted  all  matters  in  difference  between  the  parties,  and 
therefore  is  not  final.  It  is  obvious,  from  the  terms  of  submission, 
that  one  important  object,  so  far  as  the  defendant  *i8  concerned,  [  *i^'*  J 
was  to  release  him  from  the  engagements  into  which  he  had 
entered  with  Messrs.  Cooke  &  Co.,  the  bankers,  and  to  procure  his 
securities  which  he  had  deposited  with  them  to  be  restored  to  him. 
This  is  apparent  from  the  provision  that,  if  any  sum  should  be 
awarded  to  be  paid  to  the  plaintiff,  it  might  be  paid  by  the  defen- 
dant to  the  bankers  in  reduction  of  the  balance  due  upon  the 
advances  made  by  them.  And,  if  the  payment  of  the  whole  sum 
awarded  to  the  plaintiff  must  necessarily  have  had  the  effect  of 
extinguishing  that  balance,  it  might  perhaps  have  been  reasonably 
contended  that  this  purpose  of  the  reference  had  been  answered. 
The  state  of  that  account,  however,  and  the  sum  actually  due  to 
the  bankers  are  left  in  perfect  uncertainty.  That  the  sum  of 
4,000/.  was  due  from  the  plaintiff  to  them  is  certain;  but  how 
much  more  may  have  been  advanced  by  them  in  addition,  and  by 
reason  of  the  securities  deposited  by  the  defendant,  does  not 
appear.  That  there  was  some  addition  there  is  every  reason  to 
conclude,  as  it  is  stated  expressly  that  the  said  securities  of  the 
defendant  were  deposited  to  cover  ''  such  sum  or  sums  of  money  as 
the  said  bankers  had  then  advanced  or  might  thereafter  advance." 
There  seems  to  be  no  reason  why  the  sum  actually  due  to  the 
bankers  at  the  time  of  making  the  award  might  not  have  been 
precisely  ascertained.  That,  however,  has  not  been  done  in  terms ; 
nor  can  it  be  collected  from  any  thing  appearing  upon  the  face  of 
the  award.  A  new  and  distinct  inquiry  beyond  any  thing  that  has 
been  done  by  the  arbitrators  is  indispensable  to  fix  the  sum  upon 
the  payment  of  which  the  defendant  would  be  released  from  his 
obligation  and  obtain  the  return  of  his  securities;    for   which 


Zi4>  1841.    Q.  B.     1  Q.  B.  115—116.  [r.r. 

Hewitt  purpose  the  plaintiff  is,  by  the  terms  of  the  deed  *of  submission, 
Hewitt,  after  payment  made  to  himself  of  what  is  awarded  to  him,  to  pay 
[  'lifi  ]  to  the  bankers  what  is  necessary.  The  award  on  this  point  runs 
thus;  the  plaintiff  shall  pay  such  a  sum  of  money  as  will  be 
sufficient  to  entitle  the  defendant ;  as  by  the  extract  above  set  forth 
appears.  Suppose  now  that  the  defendant  had  complied  with  all 
the  terms  imposed  upon  him  by  the  award,  but  that  a  sum  was 
still  due  to  the  bankers  which  the  plaintiff  ought  to  pay  in  order  to 
release  the  securities,  but  refused  to  do  so.  What  remedy  would 
there  be  for  him  (the  defendant),  upon  the  deed  of  submission, 
against  the  plaintiff  for  not  paying  in  to  the  said  bankers'  *'  such  a 
sum  of  money  as  will  be  sufficient  to  entitle''  him  to  regain  his 
securities,  in  the  terms  above  quoted  from  the  award?  For 
want  of  sufficient  distinctness  and  certainty  upon  this  point  there 
would  be  none :  the  investigation  of  all  the  accounts  anew  would 
become  absolutely  necessary;  and  almost  every  point  that  has 
been  referred  to  the  final  decision  of  the  arbitrators  must  be  again 
made  matter  of  evidence  and  discussion  before  a  jury. 

We  think  that  this  matter  was,  by  the  plain  meaning  of  the  deed 
of  submission,  a  matter  to  be  determined  conclusively  by  the 
arbitrators,  and  therefore  that  an  important  matter  in  difference 
between  the  parties  has  been  left  by  them  unsettled  and  undecided, 
or  in  other  words  that  the  award  is  not  final.  The  consequence  is 
that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


18*1-        BLACKWELL  and  Others  (Administratrixes  with  the 

Jan,  15.  ^ 

WILL  ANNEXED,  &C.)   V.   M^NAUGHTAN. 

'^^^^^  (IQ.  B.  127—129.) 

In  assumpsit  on  a  contract  to  redeliver,  on  request,  wine  whicli  had  been 
placed  in  defendant's  care,  plaintiffs  offered  in  evidence  a  writing  signed  by 
defendant  (a  wine  merchant),  in  substance  as  follows : 

*'  This  is  to  certify  that  M."  (defendant)  **  has  in  his  cellar,  belonging  to 
H."  (under  whom  i>lain tiffs  claimed),  '*  that  is  paid  for,  twelve  dozen  of 
port  wine"  &c.  *' March  oth,  1823.  Eeceived  from  H.  five  bottles  of 
port "  Ac,  "  making  in  the  whole  "  &c.     "  All  the  above  wine  paid  for." 

Held,  that  the  writing  was  admissible  without  a  stamp,  not  being  an 
**  agreement,  or  any  minute  or  memorandum  of  an  agreement,"  or 
**  evidence  of  a  contract,"  within  stat.  55  Geo.  III.  c.  184,  Sched.  Part  I. 
tit.  Agreement  (1). 

Assumpsit.     The  declaration  stated  a  delivery  by  the  testatrix 
to  defendant,  at  his  request,  of  twenty-one  dozen  of  port  wine  to 

(1)  Repealed  by  33  &  34  Vict.  c.  99;  see  now  Stamp  Act,  1891  (54  &  65 
Vict.  c.  39),  Sch.  I.  tit.  Agreement. — A.  C. 
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be  taken  care  of  for  her,  and  redelivered  on  request ;  promise  by  Blackwell 
him  to  take  care  »fcc.,  and  redeliver  &c.:  receipt  of  the  wine  by    M'Naugh- 
him  from  testatrix  for  the  purpose  aforesaid :  breach,  that  defen-         '^^^* 
dant  did  not  take  care  &c.,  nor  redeliver  when  requested  (to  wit 
on  &c.)  by  the  testatrix.     There  was  a  like  count  averring  request 
by  plaintiffs.    Pleas:    1.  Non  assumpsit,     2.   Denying  request  by 
testatrix.     8.  Statute  of  Limitations.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
London  after  last  Michaelmas  Term,  the  plaintiffs  offered  in 
evidence  the  following  memorandum,  signed  by  the  defendant. 

"  This  is  to  certify  that  Mr.  M'Naughtan,  of  20,  Beaumont  Street, 
St.  Marylebone,  has  in  his  cellar,  belonging  *to  Mrs.  Hartley  "  (the       [  •i28  ] 
testatrix),  "that  is  paid  for,  eight  dozen  and  a  half  of  port  wine, 
bottled,  November,  1819;  one  dozen  Bucellas;  and  twelve  dozen 
port,  bottled,  6th  September,  1822. 

"March  5th,  1828.  Received  from  Mrs.  Hartley  five  bottles 
port,  eight  bottles  Bucellas,  two  bottles  Claret,  one  pint  bottle 
Cape.  Making  in  the  whole  twenty  dozen  and  eleven  bottles  of 
port,"  &c. 

"At  the  last  settlement  of  the  empt}^  bottle  account,  there 
remained  due  to  Mr.  M'Naughtan"  &c. ;  (this  account  was  then 
stated,  ending)  "one  dozen  and  seven  bottles  due  to  Wm. 
M'Naughtan. 

"All  the  above  wine  paid  for. 

(Signed)  Wm.  M*Naughtan." 

The  defendant's  counsel  objected  that  this  memorandum  was  not 
admissible  without  a  stamp.  The  Lord  Chief  Justice  admitted 
the  evidence ;  and  the  plaintiffs  had  a  verdict. 

Sir  F.  Pollock  now  moved  for  a  new  trial,  on  the  ground, 
among  others,  that  this  document  was  improperly  received : 

Though  not  an  obligatory  instrument  in  itself,  it  was  (in  the 
words  of  stat.  55  Geo.  IH.  c.  184,  Sched.  Fart.  I.  tit.  Agreement), 
''evidence  of  a  contract;"  and,  therefore,  ought  to  have  had  an 
agreement  stamp. 

(Lord  Denman,  Ch.  J. :  I  thought  the  certificate  was  not  proof 
of  a  contract,  but  proof  of  an  independent  fact  from  which,  among 
others,  a  contract  might  be  inferred,  if  the  case  were  sufficiently 
made  out.  * 
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BLACKWBI.L       LiTTLEDALE,  J. :  Suppose  a  persoii,  going  out  of  town,  leaves  a 
^tt'NAtjQH-     box  with  a  friend  to  be  taken  care  of,  and  he  gives  a  written 
•tan.        acknowledgment.    Does  that  require  a  stamp?) 

[  *i29  ]       If  it  were  proceeded  upon  as  the  ground  *oin  which  a  contract  was 
to  be  established,  it  ought  to  be  stamped  (])« 

(Coleridge,  J. :  This  writing  was  merely  evidence  of  a  fact 
from  which  the  plaintiffs  sought  to  infer  a  contract.) 

If  a  verbal  contract  refers  to  a  matter  in  writing,  which  must  be 
used  in  evidence  to  make  out  the  contract,  such  writing  must  be 
stamped. 

(Littledale,  J. :  That  depends  on  the  nature  of  the  case.  The 
title  of  that  part  of  the  schedule  on  which  you  rely,  is  "  Agreement." 
Is  this  writing  such  an  agreement  ?) 

The  words  are  "  Agreement,  or  any  minute  or  memorandum  of  an 
agreement." 

(Littledale,  J. :  There  is  nothing  mutual  in  this  document. 

(Patteson,  J. :  referred  to  MiiUett  v.  Huchison  (2)  and  Tomkins  v. 
Ashhy  (3).) 

The  motion  was  then  supported  on  other  grounds. 

Lord  Denman,  Ch.  J.,  as  to  the  stamp,  read  the  judgment  of 
Lord  Tenterdbn  in  MuUett  v.  Htichison  (2),  and 


The  Court  (4) 


Refused  a  rule  (5) 


(1)  There  was  other  evidence  in  this  (4)  Lord  Denman,  Ch.  J.,  Littledale, 
case  (but  no  direct  proof  of  contract,  Patteson,  and  Coleridge,  JJ. 

from  which  the  plaintiffs  inferred  that  (5)  See  Doe  d.  Frnnki$  v.  Frankis, 

the  wine  was  received  on  an  implied  11  A.  &  E.  792,  and  the  observations 

undertaking  to  redeliver.  there  made  on  MuUett  v.   Huchisun, 

(2)  7  B.  &  C.  639.  Also  Vaughton  v.  Brine,  1  Man.  &  G. 

(3)  6  B.  &  C.  541.  359. 
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REG.  V.  The  GUARDIANS  of  the  POOR  of  the  iwi. 

BRAINTREE  UNION  (1).  '^—''' 

(1  Q.  B.  130—139 ;  S.  C.  10  L.  J.  M.  0.  76 ;  4  P.  &  D.  593;  3  Jur.  265.)  ^  ^^  ^ 

The  Poor  Law  Commissioners  may  order  the  guardians  of  a  union  to 
appoint  a  chaplain  for  the  union  workhouse,  with  a  salary ;  such  chaplain 
being  an  officer  within  the  meaning  of  the  Poor  Law  Amendment  Act,  1834, 
8.  46,  interpreted  by  sect.  109. 

It  is  no  objection  to  such  an  order  that,  by  a  previous  order,  not  expressly 
altered  or  rescinded,  the  Commissioners  have  authorised  the  guardians  to 
appoint  a  chaplain  if  they  shall  deem  it  necessary,  and  haye  specified  his 
duties  in  case  it  shall  have  been  deemed  necessary  to  appoint  him. 

Maxdamus.  The  writ  recited  an  order  of  the  Poor  Law 
CommifiBioners  to  the  guardians  of  the  Braintree  Union  in  Ebbox, 
made  AuguBt  2nd,  1888,  requiring  them,  within  one  month  from 
the  date  thereof  (which  term  was  enlarged  by  subsequent  orders, 
also  set  forth),  to  appoint  a  chaplain  of  the  union  ;  and,  as  soon  as 
conveniently  might  be  after  such  appointment,  to  report  the  same, 
with  the  amount  of  salary  &c.,  to  the  Commissioners,  in  order 
that  they  might  approve  or  disallow  the  same,  or  give  such  other 
directions  thereon  as  the  case  might  require.  The  writ  commanded 
the  guardians  to  obey  the  said  orders,  or  to  show  cause  to  the 
contrary. 

Betum,  stating  the  following  reasons  for  not  obeying  the  writ. 
That  the  orders  (or  copies)  had  not  been  sent  to  one  of  the 
secretaries  of  state,  ^*  although,  at  the  several  times  when  the  said 
orders  were  respectively  issued,  an  order  in  the  same  terms  and  to 
the  same  effect,  intent,  and  purpose,  had  been  addressed  by  the  said 
Commissioners  to  the  guardians  of  the  poor  of  another  union  than 
the  Braintree  Union,  that  is  to  say  the  Royston  Union.*'  And  (in 
substance)  that,  by  a  former  order  of  the  Commissioners,  sent,  on 
10th  April,  1836,  to  the  guardians  of  the  Braintree  Union,  and  still 
unrevoked,  provision  was  made  for  religious  instruction,  and  the 
performance  of  religious  duties,  within  the  workhouse,  independently 
of  any  appointment  of  a  chaplain,  this  previous  *order  only  pre-  [  'lai  ] 
scribing,  as  to  a  chaplain,  that,  in  case  the  guardians  shall  deem 
it  necessary  to  appoint  one,  he  must  be  licensed  and  approved  by 
the  diocesan ;  and  that,  in  any  case  in  which  it  shall  have  been 
deemed  necessary  to  appoint  a  chaplain,  he  shall  perform  certain 
duties,  which  were  specified  in  this  order.  The  return  then  stated 
that  the  defendants,  "  in  the  exercise  of "  their  '*  judgment  and 

(1)  Cited  by  the  CouiiT  in  7^7.  v.  Hmhhnrst  (1884),  13  Q.  B.  D.  263,  256, 
53  L.  J.  M.  0.  127.— A.  C. 
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Reo.        discretion  as  guardians  of  the  poor  of  the  Braintree  Union/'  did 

The         '*  not  deem  it  necessary  to  appoint  a  chaplain  to  the  said  union/' 

op^^^PooB  ^^^  which,  their  determination  and  opinion,  they  assigned  their 

oi^THB      reasons.     The  argument  and  judgment  of  the  Court  not  having 

J3  w  A,  U9  7  wis  A 

Union.       turned  upon  these,  it  is  unnecessary  to  set  them  out. 
[  132  ]  The  question  of  the  validity  of  this  return  was  now  argued  on  a 

concilium  (l). 

[After  argument  the  Court  took  time  for  consideration.] 

[  139  ]       Lord  Denman,  Ch.  J.,  in  the  same  Term  (January  28th),  delivered 

the  judgment  of  the  Court  : 

This  was  an  argument  on  the  return  to  a  writ  of  mandamus:  but 
it  brought  into  question  the  validity  of  the  writ,  which  directed  the 
guardians  to  appoint  a  chaplain  to  a  union  workhouse  according  to 
an  order  of  the  Poor  Law  Commissioners,  on  the  ground  that  that 
order  is  not  warranted  by  the  Act.  The  defendants  denied  that  such 
a  power  is  given  by  the  Act,  and  properly  called  on  the  prosecutors 
to  show  what  provision  of  the  Act  could  be  carried  into  execution  by 
the  chaplain  of  a  workhouse,  as  the  paid  officers  to  be  appointed 
under  the  forty-sixth  clause  must  be  appointed  either  with  reference 
to  the  administration  of  the  relief  and  employment  of  the  poor,  or 
to  auditing  of  accounts,  or  to  the  general  terms,  "otherwise  carrying 
the  provisions  of  this  Act  into  execution  :  "  and  it  was  admitted  that 
[  *140  ]  *this  appointment  could  not  be  referred  to  either  of  the  two  former 
objects. 

The  efiPect  of  these  general  terms  was  much  considered  in  the  recent 
case  of  Recf.  v.  The  Poor  Law  Commissioners,  In  the  matter  of  the 
Cambridge  Union  (2)  ;  and  the  language  used  by  the  judges  on  that 
occasion  was  pressed  upon  us  in  argument.  We  there  held  that 
the  appointment  of  a  collector  of  poor  rates  was  not  within  those 
general  terms,  because  there  is  no  provision  of  the  Act  which  has 
any  reference  to  the  collection  of  poor  rates,  they  being  made  and 
collected  under  other  Acts,  and  the  Act  in  question  applying  only 
to  the  expenditure  of  those  rates  after  they  are  collected.  The  only 
provision  to  be  found  in  the  Act  which  could  authorise  the 
appointment  of  a  collector  was  that  respecting  an  union  of  parishes 
for  the  purpose  of  rating ;  in  which  case  the  rate  would  be  made 
and  collected  under  the  Act  in  question:  and  the  cases  of  such 
unions   afiPorded    occasions    on    which   the    interpretation    clause 

(1)  Before  Lord  Denman,  Ch.  J.,      J  J. 
Littledale,    Patteson,   and  Coleridge,  (2)  9  Ad.  &  El.  911. 
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containing  the   word   "collector*'  under  the  head   of   **  officer''         Reg. 

might  operate.     The  same  interpretation  clause  under  the  same         xhb 

head  of  "  officer  "  has  the  word  **  clergyman  :  "  and,  applying  the    Ctdabdians 

same  tests  as  were  applied  in  the  case  in  9  Adolphus  and  Ellis,  the       op  thb 

result  will  appear  to  be  very  different.     It  is  true  that  no  provision       union. 

is  to  be  found  in  the  Act  in  question,  directly  authorising  the 

appointment  of  a  chaplain,  or  even  using  the  word  "chaplain,"  or 

any  word  of  a  similar  import ;  but  the  nineteeth  section  plainly 

shows  the  intention  of  the  Legislature  that  the  inmates  of  the  union 

workhouse,  of  whatever  religious  persuasion,  *8hould  have  religious       [  'Hi  ] 

assistance  from   ministers  of   their    own   persuasion ;    it    shows 

moreover  that  some  general  regulations  for  affording  such  assistance 

to  the  inmates   were  intended,  as  well   as   some  exceptions  and 

particular  regulations  in  favour  of  those  who  dissented,  and  could 

not  conscientiously  reap  the  benefit  of  those  general  regulations. 

Then  the  forty-second  section,  giving  power  to  the  Commissioners 

to  make  rules  and  regulations  for  the  government  of  workhouses, 

makes  it  further  incumbent  upon  them  to  carry  into  effect  the 

intentions  of  the  Legislature  as  shown  in  the  nineteenth  section. 

In  these  sections  therefore  are  to  be  found  the  provisions  of  the 

Act  as  to  religious  assistance  and  instruction  to  the  inmates  of  the 

workhouse;  and  the  forty-sixth  section  gives  the  Commissioners 

the  means  of  carrying  into  effect  those  provisions  in  the  only  way 

in  which  it  could  be  done  beneficially,  namely,  by  enabling  them  to 

call  on  the  guardians  to  appoint  a  chaplain  with  an  adequate  salary, 

who,  by  the  interpretation  clause,  comes  clearly  under  the  head  of  a 

paid  "officer." 

This  is  not  the  only  instance  of  such  indirect  provision  in  this 
Act.  Medical  attendance  is  evidently  contemplated  :  yet  there  is  no 
specific  enactment  as  to  the  appointment  of  medical  men  ;  but  they 
are  included  in  the  interpretation  clause  under  the  head  of  "  officer," 
in  the  same  manner  as  "clergyman."  Neither  were  chaplains 
of  workhouses  unknown  to  the  law ;  for  many  local  Acts  of 
Parliament  contain  express  provisions  respecting  their  appointment. 
Indeed,  that  circumstance  was  used  in  argument  by  the  counsel  in 
favour  of  the  return,  as  furnishing  something  on  which  the  word 
"  clergyman  "  in  *the  interpretation  clause  might  operate,  and  so  [  •142  ] 
make  it  unnecessary  to  find  any  part  of  the  Act  in  question  to  which 
to  apply  it.  But,  whatever  force  may  belong  to  that  argument,  it 
would  be  very  strange  if  the  Act  meant  to  give  the  Commissioners 
by  express  provision  a  control  over  chaplains  under  Jocal  Acts, 
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He6.         and  not  allow  them  to  create  similar  duties  and  officers  in  the 

The         establishments  which  they  were  themselves  to  form.    Bemarks  of 

o^^THB  Poor  *^^®  nature  are  by  no  means  conclusive  :  we  have  no  inclination  to 

OP  THE      affirm  judicially  that  the  law  has  called  a  power  into  existence, 
Braintree  .  . 

Ukion.       merely  because  there  is  a  probability  of  its  having  intended  to  do  so, 

or  because  it  may  have  manifested  the  wish  to  have  something  done 

for  which  that  power  would  furnish  the  means.     But  we  have  no 

doubt  that  the  religious  instruction  of  the  inmates  was  intended  to 

be  involved  in  the  management  of  the  workhouse,  and  that  the 

Legislature  actually  intended  to  give  a  general  power  to  appoint 

chaplains,  as  it  found  that  power  existing  in  numerous  parishes 

already. 

Thinking  that  the  Commissioners  have  acted  strictly  within  the 
forty-sixth  clause,  this  decision  is  by  no  means  opposed  by  the 
Camhi'klge  case  (i),  in  which  we  thought  their  order  was  not 
within  it. 

We  say  nothing  on  the  return,  which  merely  ofiPers  reasons  of 
expediency  and  policy  against  this  particular  exercise  of  discretion. 
Of  such  matters  those  to  whom  the  discretion  is  confided  are  the 
sole  judges.  Nor  do  we  remark  on  the  argument  respecting  the 
possibility  of  appointing  ministers  of  particular  sects  or  persuasions, 
[  '143  ]       *the  right  question  being  that  of  appointing  any  clergyman. 

Peremptory  mandamus  awarded  (2). 


1841.  STEAVENSON  v.   The    MAYOB,   BAILIFFS,   and 

Jan^.  BURGESSES  of  BERWICK-UPON-TWEED  (3), 

[  164  ]  (1  Q.  B.  154—160 ;  S.  C.  10  L.  J.  Q.  B.  95 ;  4  P.  &  D.  546.) 

Plaintiif  brought  indebiUttus  assumpsit  for  work  aiid  labour,  &c.,  as  an 
attorney,  and  delivered  a  particular,  claiming  269/.  for  defending  two 
prosecutions.  Defendants  paid  52/.  into  Court,  stating  that  they  paid  it  to 
cover  all  the  items  previous  to  a  eei'tain  day :  and  they  pleaded  the 
payment,  with  a  denial  of  damage  itltrd,  on  which  issue  was  taken : 

Held,  that  the  payment  into  Court  admitted  nothing  but  a  liability  to  the 
amount  of  52/.,  and  that,  in  their  defence  as  to  the  residue,  defendants 
might  deny  having  at  any  time  retained  plaintiff  as  their  attorney. 

Assumpsit  for  work  done  by  plaintifiP  as  an  attorney  on  defendants' 
retainer,  for  fees  in  respect  thereof,  for  money  paid,  and  on  an 

(1)  9  Ad.  &  El.  911.  558. 

(2)  See,    as  to  the  power    of    the  (3)  Followed  in  Hennell  t.  f>ane$ 
Commissioners    under  sect.  46,    Reg.  [1893]    1  Q,  B.  367,  62  L.  J.  Q.  B 
v.    The    Poor     Law  Commissioner s,  220. — A.  C. 

AUstonffiefd  FurorjioratioHy  11  Ad.  &E. 
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account  stated.     The  particular  of  demand  was,   **  to  amount  of  Stbavbkson 
accounts  delivered  this  day ''  (October  18th,  1834),  ''  for  work  done         thb 
♦as  an  attorney  and  solicitor,  and  for  money  paid,  &c.,  806/.  19a.  lOrf."     Cob»ora- 
Plea :   payment  into  Court  of  52/.  1«.  8d.,  and  no  damages  nltra.     bbbwick. 
Replication,  damages  ultra.  [  •l^^  ] 

On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex  in 
Easter  Term,  1836,  a  verdict  was  found  for  the  plaintiff  for  the 
amount  claimed  (less  the  sum  paid  into  Court),  subject  to  the 
opinion  of  this  Court  upon  a  special  case.  The  case  stated  the 
plaintiff's  demand  as  follows. 

'*  The  amount  of  the  plaintiff's  claim  against  the  defendants  was 
made  up  of  five  distinct  heads  or  items,  as  follows,  which  are  the 
accounts  referred  to  in  the  bill  of  particulars. 

£     8.    d. 

"  1.  A  bill  for  defending  two  prosecutions,   and 
penalties  paid  for  certain  defendants  convicted  .        .    269    5    3 

"2.  A  bill  for  prosecuting  an   action   in  King's 
Bench 17  19    6 

*'  8.  A  bill  for  miscellanies  respecting  tolls  belonging 
to  defendants 4511 

''  4.  A  bill  incurred  in  supporting  the  appointment 
of  a  public  oflBcer 9  10  10 

'*  5.  A  bill  for  auditing  corporation  accounts  .         .        5  18    4 


Amount        .        .  £806  19  10" 


During  the  time  to  which  the  bill  of  costs  referred,  the  plaintiff 
and  the  town  clerk  of  Berwick  were  in  partnership  as  attorneys, 
and  the  town  clerk  was  employed  as  an  attorney  by  the  corporation ; 
but  the  business  was  in  fact  done  by  the  plaintiff;  and  the 
remuneration,  as  *he  contended,  was  due  to  him  solely,  for  reasons  [  *^^^  ] 
stated  in  the  case,  and  which  formed  a  principal  ground  of 
discussion  in  the  ensuing  argument.  It  is  not,  however,  thought 
necessary  to  report  the  case  on  this  point. 

The  Corporation  of  Berwick  had  claimed  a  right,  which  the 
vicar  and  parishioners  contested,  to  appoint  churchwardens  for 
the  parish  of  Berwick.  Each  party  made  an  appointment.  The 
Corporation  commenced  an  action  to  try  the  right  of  the  church- 
wardens elected  by  the  parish :  and,  in  this  proceeding,  costs  to  the 
amount  of  17/.  198.  6d.  (the  second  item  in  the  bill)  were  incurred, 
which,   as  the  case  stated,  *'  the  corporation,  in  indemnification 
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Steavknson    of  their  churchwardens,  propose  to  cover  by  the  sum  paid  into 
''•  Court." 


The 

Ck>BPORA- 
TION  OF 

Berwick. 


[  *157  ] 


The  parish  churchwardens  called  a  meeting  for  the  purpose  of 
laying  a  church  rate.  The  rival  churchwardens,  and  certain 
corporators,  opposed  their  proceedings ;  and,  in  a  contest  which 
ensued,  they  incurred  charges  of  misdemeanour,  upon  which 
prosecutions  were  commenced  (i).  At  a  guild,  holden  March  18th, 
1880,  it  was  resolved  that  the  Corporation  should  protect  the 
parties  prosecuted;  and  the  town  clerk  was  ordered  to  defend 
them.  Indictments  against  them  were  found  at  the  ensuing  April 
Sessions,  and  were  removed  by  certiorari,  and  prosecuted  to 
conviction.  The  plaintiff  conducted  the  defences,  and  paid  the 
fines  which  were  imposed ;  and  his  labour  and  expenses  in  so 
doing  formed  the  first  item  of  the  bill.  But,  after  the  holding  of 
the  above-mentioned  guild,  and  before  the  sessions  at  which  the 
indictments  were  found,  another  guild  was  holden  (April  28rd, 
1880),  at  which  the  resolutions  *and  orders  of  March  18th  were 
rescinded.  A  question  was  raised  on  the  case  as  to  the  legality  of 
such  a  repeal ;  but  no  further  statement  is  necessary  on  this  point. 

After  a  detail  of  all  the  facts,  the  case  proceeded  as  follows: 
''  The  defendants  paid  521.  la,  Sd,  into  Court  to  cover  the  amount 
of  all  the  items  in  the  first  bill  incurred  previous  to  the  order 
of  guild  of  the  28rd  of  April,  together  with  the  items  in  that  bill  as 
to  the  costs  of  the  cei-tioran  ordered  before  that  day  but  not 
received  by  the  plaintiff  till  afterwards,  and  the  entire  amount  of 
the  second  bill." 

All  the  residue  of  the  claim  was  contested  :  but  the  only  material 
part  of  the  argument  turned  upon  the  disputed  portion  of  the  first 
item. 

If  the  Court  should  be  of  opinion  that  the  defendants  were  not 
liable  beyond  the  amount  for  which  money  had  been  paid  into 
Court  (or  should  decide  in  their  favour  on  another  point,  not 
material  here),  a  nonsuit  was  to  be  entered.  If  the  opinion  of  the 
Court  should  be  against  the  defendants  on  both  points,  the  verdict 
was  to  stand  for  the  amount  of  such  charges  as  they  should  be 
held  liable  to. 


W.  H.  Watson,  for  the  plaintiff : 

The  defendants  will  argue,  as  to  the  disputed  sums,  that  they 
contracted  with  the  town  clerk  only,  not  the  plaintiff.     The  plaintiff 

(1)  See  Rex  v.  Thompkins,  2  B.  &  Ad.  287. 
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will   show   the    contrary.     But    this  defence  is    not  open.     The    Stbavenson 
payment  into  Court  is  an  admission,  not  only  as  to  the  amount        x^'g. 
paid  on  the  first  item,  but  as  to  the  residue,  that  the  plaintiff  was     Cobpoba- 

^  '  '  *  TION  OP 

retained  by  the  defendants,  and  that,  if  he  did  the  work  and  laid     Berwick. 

out  the  money,  it  was  under  that  retainer.     It  may  be  true  that 

payment  into  Court  *on  a  general  indebitatus  count  admits  nothing       [  *158  ] 

beyond  the  liability  satisfied  by  such   payment ;   but  here  the 

defendants  pay  52^.  Is.  Sd.  into  Court  '*  to  cover  the  amount  of  all 

the  items  in  the  first  bill  incurred  previous  to  the  order  of  guild  of 

the  23rd  of  April."     That  is  an  admission  as  to  the  residue  of  the 

first  bill ;  for  the  whole  clearly  became  due  in  the  prosecution  of 

the  same  business,  under  the  same  retainer.     In  Ravenscroft  v. 

Wise  (i)  the  plaintiff  claimed  wages  under  a  contract  by  which  he 

had  engaged  to  serve  as  master  of  a  ship ;  the  action  was  indebitatus 

assumpsit;  and  the  defendants,  four  in  number,  paid  money  into 

Court,  but  disputed  the  residue  of  the  claim.     The  defendants 

proved  that  one  of  them  was  not  a  partner  at  the  time  of  the 

contract ;  but  the  Court  of  Exchequer  held  that  they  could  not  set 

up  this  defence,  because  the  whole  matter  in  dispute  arose  under 

one  entire  contract,  and  that  contract  was  admitted  by  the  payment 

into  Court :  the  only  question,  therefore,  was,  whether  anything 

was  due  beyond  the  money  so  paid.     The  same  reasoning  applies 

to  the  present  case. 

(CoLERiDQE,  J. :  A  different  doctrine  was  maintained  by  the  Court 
of  Exchequer  in  Kingham  v.  Robins  (2)  and  Stapleton  v.  NoweU  (3) 
and,  in  the  latter  case,  Alderson,  B.,  said,  ''  After  the  case  of 
Kingham  v.  Robins  (2),  and  the  authorities  there  cited,  and  the  full 
discussion  which  this  subject  then  underwent,  I  think  the  case  of 
Ravenscroft  v.  Wise  (i)  must  be  considered  as  virtually  overruled.*') 
Ravensd'oft  v.  Wise  (i)  was  not  noticed  in  Kingham  v.  Robins  (2). 

(Lord  Denman,  Ch.  J. :  The  doctrines  laid  down  in  the  two  cases 
are  contradictory.    And  we  have  held  several  times  here  that 
^payment  into  Court  recognizes  nothing  more  than  a  liability  to  a       [  *i^'^  ] 
certain  extent.) 

The  question  in  this  case  is  simply  one  of  retainer,  applicable  to 
all  the  items.  When  the  defendants  say,  ''  we  will  pay  part  of  the 
first  bill,"  they  admit  that  retainer. 

(1)  1    C.   M.   &  R.   203 ;   S.   C.   4  (2)  5  M.  &  W.  94. 

Tyr.  741.  (3)  6  M.  &  W.  9. 
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8TBAVENS0N        (LoRD  Denman,  Ch.  J.:   They  say  only,  **we  do  not  choose  to 

The         dispute  so  much  of  the  demand.") 
Corpora- 
tion OP 

Bkrwick.         (The  arguments  on  the  evidence  as  showing  a  retainer,  and  on 
the  legality  of  the  second  order  of  guild,  are  omitted.) 


[  *160  ] 


Ingham,  contra  : 

On  the  effect  of  the  payment  into  Court,  Kingham  v.  Robins  (i)  is 
decisive.  Alderson,  B.,  said  there,  *'  I  cannot  admit  that  this  plea 
amounts  to  any  acknowledgment  whatever  by  the  defendant  beyond 
this,  that  by  force  of  some  contract  he  is  bound  to  pay  the  plaintiflf 
something  on  the  count  for  fixtures  and  goods  sold.  But  the 
plaintiff  cannot  apply  that  admission  to  any  particular  contract 
which  he  may  please  to  select,  any  more  than  the  defendant.  The 
latter  says  in  substance,  '  Can  you,  under  this  count,  prove  any 
contract  against  me  ?  If  you  cannot,  I  have  done  an  unnecessary 
act  in  paying  this  money  into  Court,  which  is  more  than  sufficient 
to  cover  the  nominal  damages  to  which  you  are  entitled.' "  So, 
here,  the  payment  admits  a  contract,  so  far  only  as  the  particular 
sum  goes.  The  sum  may  prove  to  have  been  paid  superfluously ; 
but  at  any  rate  a  contract  is  admitted  to  that  extent,  and  to  that 
only.  A  similar  doctrine  has  been  recognised  where  the  question 
was,  how  far  payment  into  Court  operated  as  a  bar  to  the  Statute 
of  Limitations :  Reid  v.  Dickons  (2)  *  (where  Cox  v.  Parry  (3)  is 
cited).  Long  v.  Greville(4).  And  Seaton  v.  Benedict  {&)  is  an 
analogous  case. 


ir.  H.  JVatson  replied  only  on  the  other  points  of  the  case. 

The  Court  (6),  in  giving  judgment,  observed  that  the  point  as  to 
the  eflfect  of  payment  into  Court  appeared  to  have  been  abandoned ; 
and  properly.  And,  being  of  opinion  that  the  facts  did  not  show 
any  retainer  of  the  plaintiflf,  they  gave 

Judgment  for  the  defendants. 


(1)  5M.  &W.  94. 

(2)  39  R.  R.  545  (5  B.  &  Ad.  499). 

(3)  1  T.  R  464. 

(4)  3  B.  &  C.  10. 


(5)  5  Bing.  28.     See  also  ShfarwtKxl 
V.  Hay,  6  Ad.  &  El.  383. 

(6)  Lord  Denman,  Ch.  J.,Littledale, 
Patteson,  and  Coleridge,  JJ. 
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Jan,  20. 


[161] 


(1  Q.  B.  161—169 ;  S.  C.  10  L.  J.  Q.  B.  63 ;  4  P.  &  D.  556.) 

A  mandfimvs  issued  commanding  a  party,  who  was  alleged  to  haye 
custody  of  certain  books,  papers,  and  proceedings  relating  to  a  court  of 
requests  (under  a  local  Act,  47  Geo.  III.  sess.  2,  c.  i.),  or  to  the  office  of 
the  clerk  thereof,  to  deliver  them  up  to  a  party  who  claimed  to  hold  them 
as  having  been  elected  derk  to  the  Court. 

Held,  that  the  maiidamua  was  bad,  as  not  showing  that  the  detainer  was 
by  other  than  a  private  individual. 

Although  the  defendant,  in  his  return,  alleged  that  he,  and  not  the 
prosecutor,  was  duly  elected  clerk,  and  that,  as  such  clerk,  he  was  entitled 
to  hold  the  books,  &c.,  raising,  on  the  face  of  the  return,  a  question  upon  the 
construction  of  the  local  Act  and  of  the  Poor  Law  Amendment  Act,  1884, 
ss.  72  and  28. 

If,  on  the  face  of  a  mandamus,  there  be  no  ground  for  the  writ^  the 
defect  cannot  be  supplied  by  matter  appearing  in  the  return. 

Maxdamvs  to  Thomas  Hopkins  and  to  the  Commissioners  under 
stat.  47  Geo.  III.  sess.  2,  c.  i.  (local  and  personal,  pnblic),  ''for  the 
more  speedy  and  easy  recovery  of  small  debts  in  the  borough  and 
parish  of  Boston,  and  the  hundreds  of  Skirkbeck  and  Kirton  (except 
the  parishes  of  Gosberton  and  Surfleet)  in  the  county  of  Lincoln." 

The  writ  was  as  follows :  "  Whereas,  by  the  said  Act,  it  was, 
amongst  other  things,  enacted  that  the  mayor,  recorder,  deputy 
recorder,  aldermen,  and  common  councilmen  of  the  borough  of 
Boston,  in  the  county  of  Lincoln,  for  the  time  being,  and  the 
several  other  persons  in  the  said  Act  mentioned  and  described, 
should  be,  and  they  were  thereby,  appointed  Commissioners  for 
the  recovery  of  small  debts  within  the  borough  and  parish  of 
Boston  and  the  hundreds  "  &c.  **  (except  &c.),*'  "  in  the  county  of 
Lincoln,  and  the  said  Commissioners  and  their  successors  were 
thereby  appointed  a  court  of  justice,  by  the  name  of  the  Court  of 
Requests  for  the  borough  and  parish  of  Boston,'*  &c. ;  **  and,  by  the 
said  Act,  it  was  further  enacted  that  it  should  and  might  be  lawful 
for  the  clerk  of  the  said  Court  of  Requests,  from  time  to  time,  to 
appoint  a  deputy  to  act  in  his  room  or  stead  in  case  of  sickness,  or 
for  other  suflBcient  cause ;  and  such  clerk,  or  his  deputy,  was  and 
were  thereby  empowered  and  *required  to  issue  all  summonses,  [  'ifiz  ] 
warrants,  and  precepts,  and  to  register  all  orders,  decrees,  and 
judgments  of  the  said  Court,  and  to  do  all  such  acts,  matters,  and 
things  as  were  directed  or  required  to  be  done  by  the  said  clerk  by 
virtue  of  that  Act,  and  to  enter  and  register,  or  cause  to  be  entered 
and  registered,  in  a  proper  book  or  books  to  be  provided  by  such 
clerk  and  kept  for  that  purpose,  all  the  acts  and  proceedings  of  the 
said  Court,  of  whatever  nature  or  kind  soever :  and  it  was  further 
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Rbg.         enacted  by  the  same  Act,  that,  when  and  as  often  as  it  should 
Hopkins,      happen  that  the  office  of  clerk,  or  Serjeant,  or  crier,  or  of  any  other 
officer  or  officers,  should  become  vacant,  either  through  misbehaviour, 
death,  or  resignation,  suspension,  dismission,  removal,  or  incapacity, 
then  and  in  every  such  case  it  should  and  might  be  lawful  for  the 
mayor  and  aldermen  of  the  said  borough  of  Boston  for  the  time 
being,  or  the  major  part  of  them,  and  they  were  thereby  required, 
to  nominate  and  appoint  another  fit  and  proper  person  to  be  clerk, 
or  Serjeant,  or  crier,  or  other  officer  or  officers,  of  and  in  the  said 
Court  of   Requests,  during  his  and  their  good  behaviour.    And 
whereas,  since  the  first  election  of  councillors  for  the  said  borough 
of  Boston,  under  the  provisions  of  an  Act "  &c.  (5  &  6  Will.  IV. 
c.  76),  ''that  is  to  say,  from  and  after  the  28th  day  of  December 
which  was  in  the  year  of  our  Lord  1835,  the  mayor,  aldermen,  and 
burgesses  of  the  said  borough,  elected  under  the  provisions  of  such 
last-mentioned  Act,   have   become    and    been,   according    to    the 
directions  and  within  the  meaning  of  such  Act,  the  trustees  for 
executing  by  the  council  of   such   borough   all   the  powers  and 
provisions  and  all  the  trusts  of  the  said  first  mentioned  Act  of 
[  *163  ]       Parliament  of  which  the  mayor  and  aldermen  of  the  *said  borough 
were  the  sole  trustees  before  such  first  election  of  councillors  for 
the  said  borough  as  aforesaid.    And  whereas  we  have  beeti  given  to 
understand  and  be  informed,  in  our  Court  before  us,  that,  on  or 
about  the  23rd  day  of  November  last,  the  office  of  clerk  to  the  said 
Court  of  Requests  became  vacant  by  the  death  of  Francis  Thirkill, 
gentleman,  and  that  thereupon  a  meeting  of  the  council  of  the  said 
borough  was  duly  held,  according  to  the  provisions  of  the  last- 
mentioned  Act,  on  the  2nd  day  of  December  then  next,  for  the 
purpose  (amongst  other  things)  of  nominating  and  appointing  a  fit 
and  proper  person  to  be  clerk  to  the  said  Court  of  Requests  in  the 
room  of  the  said  Francis  Thirkill  deceased :  and  whereas,  on  the 
said  2nd  day  of   December,  one  Meaburn  Staniland,  gentleman, 
being  then  and  there  a  fit  and  proper  person  in  that  behalf,  was,  hy 
a  majority  of  the  council  of  the  said  borough,  then  and  there  so 
duly  assembled  for  the  purpose  aforesaid,  at  such  meeting,  duly 
nominated  and  appointed  clerk  to  the  said  Court  of  Requests,  the 
said  council  then  and  there  having  power  and  authority,  under  the 
provisions  of  the  last-mentioned  Act  of  Parliament,  to  nominate 
and  appoint  a  clerk  to  the  said  Court  of  Requests  :  and  whereas  we 
have  further  been  given  to  understand  and  be  informed  that  divers 
books,  papers,  and  other  proceedings  relating  to  the  said  Court  of 


VOL.  Lv.]  1841.     Q.  B.     1  Q.  B.  163—165.  237 

Bequests,  or  to  the  business  thereof,  or  to  the  said  office  of  clerk  to         Reo. 

the  said  Court,  and  which  of  right  ought  to  be  in  the  custody  of  the     Hopkins. 

said  Meabum  Btaniland  as  clerk  to  the  said  Court  of  Bequests,  are 

now  in  the  custody,  power,  or  control  of   you,  the  said  Thomas 

Hopkins,  and  you  the  Commissioners  of  the  said  Court  of  Bequests, 

or  of  some  of  you :  and  whereas  the  said  Meaburn  Staniland,  since 

such  *his  nomination  and  appointment  to  the  office  of  clerk  to  the       [  *^^^  ] 

said  Court  as  aforesaid,  hath  required  you  "  &c.  (request  to  both 

Hopkins  and  the  Commissioners  to  deliver  up  the  books  &c.) :  **  but 

that  you"  &c.,  the  said  &c.  (refusal  to  deliver  &c.,  by  all  parties), 

''  to  the  great  damage  and  prejudice  of  the  said  Meaburn  Staniland, 

and  to  the  great  obstruction  and  hindrance  of  the  business  and 

proceedings  of  the  said  Court  of  Bequests,'*  &c.     The  writ  then 

commanded  Hopkins  and  the  Commissioners,  and  every  of  them, 

or  such  of  them  in  whose  custody  or  power  the  same  might  be,  to 

deliver  to  Staniland,  **  as  such  clerk  to  the  said  Court,  all  books, 

papers,  and  other  proceedings  relating  to  the  said  Court,  or  the 

business  thereof,  or  to  the  office  of  clerk  to  the  said  Court,  or  that 

you  show  us  cause  "  &c. 

The  Commissioners  returned  that,  at  the  time  of  the  receipt  of 
the  writ,  they  had  not,  nor  had  any  of  them,  nor  had  they  or  any 
of  them  since  had,  nor  had  they  or  any  or  either  of  them  now,  any 
books  &c.  in  the  custody  &c. 

Hopkins  returned  **  That,  before  and  at  the  time  of  the  making 
of  the  Act  of  Parliament  in  the  said  writ  firstly  mentioned,  the 
borough  of  Boston  in  the  county  of  Lincoln  was  an  ancient  corpo- 
ration, as  well  by  prescription  as  charter,  by  the  name,  style,  and 
title  of  the  Mayor,  aldermen,  and  burgesses  of  the  borough  of 
Boston,  in  the  county  of  Lincoln  :  that  it  was,  in  and  by  the  said 
Act  in   the  said   writ  firstly  mentioned,  (amongst  other  things) 
enacted  that  the  mayor,  recorder,  deputy  recorder,  aldermen,  and 
common  councilmen  of  the  said  borough  of  Boston,  in  the  said 
county  of  Lincoln,  for  the  time  being,  and  the  several  other  persons 
in  the  said  Act  mentioned  and  described,  and  *such  other  persons       [  *165  ] 
as  should  from  time  to  time  be  elected  and  appointed  Commissioners 
in  the  manner  directed  by  the  first  mentioned  Act,  should  be,  and 
they  were  thereby,  appointed  Commissioners  for  the  recovery  of 
small  debts  within  the  said  borough  and  parish  of  Boston/'  &c. ; 
**  and  the  said  Commissioners,  and  their  successors,  were  thereby 
appointed  a  court  of  justice  by  the  name'*  &c. ;  ''and  by  the  said 
Act  it  was  further  enacted  that,  when  and  as  often  as  it  should 
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Beo.  happen  that  the  office  of  clerk,"  &c.,  "or  of  any  other  officer  or 
Hopkins,  officers  should  become  vacant,"  &c.  (the  return  then  set  out  the 
original  provision  for  election,  as  in  the  writ) ;  and,  until  such 
nomination  and  appointment  should  be  made  as  aforesaid,  it  should 
and  might  be  lawful  for  the  said  Commissioners  of  the  said  Court 
of  Requests,  or  any  three  or  more  of  them,  assembled  as  aforesaid, 
to  appoint  such  officers  respectively  to  do  the  business  of  the  said 
Court,  until  such  nomination  and  appointment  should,  from  time 
to  time,  be  made  as  aforesaid  ;  and  all  persons  so  appointed  by  the 
said  Commissioners,  or  any  three  of  them,  should  be,  and  be 
deemed  to  be,  (during  such  time  as  they  should  respectively  act) 
officers  under  the  said  Acts  to  all  intents  and  purposes  whatsoever, 
and  entitled  to  all  the  advantages  and  emoluments  specified  in  the 
said  Act,  and  should  be  subject  to  be  removed  from  their  offices  in 
like  manner  as  the  officers  from  time  to  time  to  be  appointed  by  the 
mayor  and  aldermen  of  the  said  borough  of  Boston  aforesaid,  or 
the  major  part  of  them  for  the  time  being,  were  subject  to  be 
removed  : "  ''  That,  before  the  said  first  election  of  Commissioners 
for  the  said  borough  in  the  within  writ  mentioned,  the  then  mayor 
and  aldermen  of  the  said  borough  were  not  the  sole  trustees  for 
[  *166  ]  executing  the  ^powers,  provisions,  and  trusts  of  the  said  Act  of 
Parliament  in  the  said  writ  first  within  mentioned ;  and  that,  at 
the  time  of  the  nomination  and  appointment  of  the  said  Meabom 
Staniland  to  be  clerk  to  the  said  Court  of  Bequests,  as  in  the  within 
writ  mentioned,  the  council  of  the  said  borough  had  not  power  or 
authority,  under  the  provisions  of  the  said  Act  of  Parliament 
secondly  within  mentioned,  to  nominate  and  appoint  a  clerk  to  the 
said  Court  of  Bequests ;  and  that,  at  the  time  of  the  nomination 
and  appointment  of  the  said  Meaburn  Staniland  to  be  clerk  of  the 
said  Court  of  Bequests  by  the  council  of  the  said  borough,  as  in 
the  within  writ  mentioned,  the  said  Meaburn  Staniland  was  a 
councillor  of  the  said  borough,  and  was,  by  virtue  of  his  office  of 
councillor  of  the  said  borough,  incapacitated  from  being  nominated 
and  appointed  to,  and  from  holding,  the  said  office  of  clerk  of  the 
said  Court  of  Bequests :  "  **That,  on  the  28rd  day  of  November, 
A.D.  1839,  the  office  of  clerk  to  the  said  Court  of  Bequests  became 
vacant  by  the  death  of  the  said  Francis  Thirkell  in  the  within  writ 
mentioned  ;  and  that,  on  the  2nd  day  of  December  in  the  year  last 
aforesaid,  at  a  meeting  of  the  said  Commissioners  of  the  said  Court 
of  Bequests  duly  assembled  and  held  on  that  day,  at  which  three 
of  the  said  Commissioners  and  more  were  present,  one  Thomas 
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Storr  of  Boston,  aforesaid,  gentleman,  was,  by  a  majority  of  the         Rto. 

mm 

said  Commissioners  so  assembled,  duly  appointed  clerk  of  the  said  Hopkins. 
Court  of  Bequests  under  the  said  Act  in  the  within  writ  first 
mentioned,  no  other  person  having  then  been  nominated  and 
appointed  to  be  clerk  of  the  said  Court  of  Bequests  in  the  place  and 
stead  of  the  said  Francis  Thirkill,  either  by  the  mayor  and  alder- 
men, or  by  the  council  of  the  said  borough :  "  "  That,  before  the 
nomination  and  ^appointment  of  the  said  Meaburn  Staniland  to  the  [  'ler  i 
said  office  of  clerk  to  the  said  Court  of  Bequests  in  the  within  writ 
mentioned,  (that  is  to  say)  on  the  2nd  day  of  December,  a.d.  1889, 
at  a  meeting  of  the  mayor  and  aldermen  of  the  said  borough  duly 
appointed  and  held,  I,  the  within  named  Thomas  Hopkins,  was  duly 
nominated  and  appointed,  by  a  majority  of  the  mayor  and  aldermen 
of  the  said  borough  then  and  there  assembled,  to  be  clerk  to  the 
said  Court  of  Bequests  in  the  place  and  stead  of  the  said  Francis 
Thirkill  deceased,  they,  the  said  mayor  and  aldermen,  then  and 
there  having  power  and  authority  under  the  provisions  of  the  said 
Act  in  the  within  writ  first  mentioned,  to  nominate  and  appoint 
a  clerk  to  the  said  Court  of  Bequests : "  '^  That,  after  I  was  so 
nominated  and  appointed  to  be  clerk  of  the  said  Court  of  Bequests 
as  aforesaid,  (that  is  to  say)  on  the  9th  day  of  December,  a.d.  1889, 
at  a  meeting  of  three  and  more  of  the  said  Commissioners  of  the 
said  Court  of  Bequests  duly  assembled  and  held,  the  said  Thomas 
Storr  then  and  there  duly  resigned  his  said  office  of  clerk  of  the 
said  Court  of  Bequests  ;  and  that,  at  such  last  mentioned  meeting, 
so  duly  assembled  and  held  as  aforesaid,  I,  the  within  named 
Thomas  Hopkins,  was,  by  a  majority  of  three  and  more  of  the  said 
Commissioners  so  assembled  as  aforesaid,  duly  nominated  and 
appointed  by  the  said  Commissioners  to  do  the  business  of  the  said 
Court  of  Bequests,  as  clerk  of  the  said  Court  of  Bequests,  and  then 
and  there  received  from  the  said  Thomas  Storr,  by  order  and 
direction  of  the  said  Commissioners,  the  books,  papers,  and  other 
proceedings  relating  to  the  said  Court  and  the  business  thereof,  and  to 
the  office  of  clerk  of  the  said  Court  in  the  within  writ  mentioned ;  and, 
at  the  time  of  the  coming  of  the  within  writ  to  me,  *I  held  and  still  hold  [Mes  j 
the  same  as  above  I  am  entitled.    Wherefore  I  cannot  deliver  "  &c. 

Sir  F.  Pollock,  for  the  Crown : 

First,  under  the  local  Act,  and  the  Municipal  Corporation  Act, 

&  6  Will.  IV.  c.  76,  8.  72,  Staniland  was  duly  elected  (not  being 

incapacitated  by  sect.  28) ;  and  the  defendant  Hopkins  was  not 
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Beg.        elected.     (The  argument  on  these  points  is  omitted.)     Secondly, 

Hopkins,      that  being  so,  mandamus  lies  to  compel  Hopkins  to  deliver  up  the 

papers.     It  will  be  said  that,  by  the  mandamus j  Hopkins  appears  to 

be  merely  a  stranger  in  possession  of  documents  which  he  is  not 

entitled  to  retain.     But  this  is  a  matter  of  public  interest. 

(Coleridge,  J.  referred  to  Rex  v.  The  Bank  of  England  (i).) 

There  is  no  other  remedy  here.  Suppose  a  private  individual 
carried  away  the  records  of  the  Court  of  Bequests,  mandamus  would 
issue  to  compel  restoration  (2). 

(Pattbson,  J. :  The  party  in  whose  legal  custody  they  had 
been  might  maintain  trover ;  or,  in  an  indictment  for  larceny,  the 
property  might  be  laid  in  such  party.) 

But,  further,  Hopkins  is  not  a  private  individual.  He  claims,  in 
his  return,  to  hold  by  right.  Mandamus  is,  therefore,  a  fit  pro- 
ceeding for  trying  the  right,  since  quo  warranto  would  not  lie. 
Besides,  the  question  as  to  the  discretion  of  the  Court  cannot  be 
raised  now,  after  the  writ  has  issued. 

Sir  W.  W.  Folktt,  cantra,  for  Hopkins : 

The  mandamus  cannot  be  made  good  by  supplying  the  defect  in 
its  avertments  from  the  return.  Unless  the  writ  can  be  supported, 
[  •169  ]  the  return  cannot  come  before  the  Court.  *It  may  be  questioned 
whether,  even  incorporating  the  return  with  the  writ,  the  Court 
would  issue  a  mandamus  to  try  the  title  :  but,  as  it  is,  no  such 
question  can  arise.  This  is  not  like  the  case  of  Rex  v.  Round  (3), 
where  it  appeared  from  the  writ  that  the  defendant  held  the 
documents  in  an  official  character.  Nothing  is  shown  to  take  the 
case  out  of  the  reach  of  the  ordinary  remedies  by  trover  or  detinue. 

Lord  Denman,  Ch.  J. : 

The  objection  is  well  founded.  The  defect  in  the  writ  cannot  be 
supplied  from  the  return.  We  allowed  a  mandamus  to  issue,  subject, 
of  course,  to  the  question  whether,  when  issued,  it  could  be  supported. 

LiTTLEDALE,  J.  : 

We  did  not  authorise  a  mandamus  in  this  particular  form. 

Patteson  and  Coleridge,  JJ.,  concurred. 

Mandamus  quashed. 

(1)  2  Doug.  524.  (6  Ad.  &  El.  392). 

(2)  See  Bex  v.  Payn,  45  B.  E.  505  (3)  4  Ad.  &  El.  139. 
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EEG.   V.   SHEPHERD  (1). 

(1  Q.  B.  170—176;  S.  C.  10  L.  J.  M.  C.  44 ;  4  P.  &  D.  534 ;  5  Jur.  432.) 

The  Governor  of  the  West  Biding  House  of  Correction  was  assessed  to 
the  poor  for  a  house  and  garden  within  and  parcel  of  the  prison.  The 
house  consisted  of  ten  apartments,  nine  in  the  Governor's  occupation,  the 
tenth  used  as  a  committee  room  for  the  magistrates.  The  Governor  was 
obliged,  by  the  prison  rules,  to  live  always  within  the  walls ;  and  nothing 
more  was  provided  for  him  than  was  necessary  for  his  convenient  accom- 
modation. The  garden  was  half  an  acre  in  extent,  contained  fruit,  flowers, 
and  a  greenhouse,  and  was  chiefly  used  by  the  Governor  (the  magistrates 
permitting),  but  was  not  specially  appropriated  to  his  use,  the  object  of 
such  an  area  being  the  health  of  the  prisoners.  The  Governor  used  it  as  a 
pleasure  garden,  and  for  his  family. 

Held,  that  he  was  not  rateable  for  his  occupation  of  the  house  or 
garden. 

The  matrons  and  turnkeys  occupied  dwellings  within  the  walls,  distinct 
from  that  of  the  Governor.  These  persons  were  obliged,  for  the  purposes 
of  the  establishment,  to  sleep  always  within  the  walls.  The  accommoda- 
tion was  no  more  than  was  necessary  for  the  objects  for  which  they  were 
placed  in  the  prison. 

Held,  that  ikey  were  not  rateable  for  their  dwellings. 

Held,  also,  that  the  justices  of  the  Biding  were  not  rateable  for  the 
porter's  lodge,  &c.,  and  the  treadmill  and  work  rooms  within  the  prison, 
where  works  were  done  by  the  prisoners,  partly  for  the  use  of  the  gaol,  and 
partly  for  hire,  the  earnings  being  carried  to  the  public  account. 

Edward  Shephbrd,  Governor  of  the  Hoase  of  Correction  at 
Wakefield,  in  the  West  Biding  of  Yorkshire,  was  assessed  for  a 
house  and  garden,  in  a  rate  made  for  the  relief  of  the  poor  of  the 
township  of  Wakefield,  which  rate  originally  stood  as  follows  : 


1841. 
Jan.  20. 


[170] 


Name  and 

Name  of  Occupier. 

Name  of  Owner. 

Description  of  Property. 

Situation  of 
Property. 

West  Biding  ma- 

West Riding 

Com  mill :   two  tread- 

West  Biding 

gistrates   . 

wheel  rooms,  and  ten 
horse  power. 

Prison. 

Ditto     . 

Ditto     . 

Seven  work  rooms  and 
warehouses. 

Ditto. 

Tolson,  John 

Ditto     . 

Porter's  lodge 

Ditto. 

Paige,  James 

Ditto     . 

House .... 

Ditto. 

Shepherd,  Mrs. 

Ditto     . 

Ditto    .... 

Ditto. 

Shepherd.  Edward 
Parker,  William  . 

Ditto     . 

House  and  garden 

Ditto. 

Ditto     . 

House .... 

Ditto. 

Peel,  Benjamin  (2) 

Ditto     . 

Ditto    .... 

Ditto. 

Two  columns  were  added,  stating  the  rateable  values,  and  the  amounts  of  rate  at 

6d,  in  the  pound. 

(1)  Approved  in  Coomher  v.  Berks         (2)  There  were  some  assessments  on 
Justices  (1883)  9  App.  Ca.  61,  73. —      other  parties,  not  inserted  here. 
A.  C. 

R.R. — VOL.  LV.  16 
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Reg.  The  Sessions  amended  the  rate  by  striking  out  the  names  of  all 


t". 


Shepherd,  the  persons,  except  Edward  Shepherd,  mentioned  as  occupiers  in 
the  first  column,  and  inserting  the  words  "West  Riding  magis- 
[  'HI  ]  trates  **  instead  thereof  *respectively,  and  confirmed  the  rate  so 
amended,  subject  to  the  opinion  of  this  Court  on  the  following  case. 
The  magistrates  of  the  West  Biding  were  assessed  in  the  rate,  as 
it  originally  stood,  as  occupiers  of  a  corn  mill,  treadmill  rooms, 
work  rooms,  and  warehouse,  which  are  within  and  form  part  of  the 
House  of  Correction  of  their  district.  The  treadmill,  which  is  of  7^ 
horse  power,  is  annexed  to  the  corn  mill ;  and  both  have  been 
erected,  and  are  maintained,  for  the  purpose  of  employing  the 
prisoners ;  and  corn  is  ground  there  by  them.  Part  of  it  is  com 
sent  by  various  persons  to  be  ground  there  for  hire ;  and  they  pay 
for  it  accordingly.  It  produces  in  this  way  from  51.  to  10/.  a  year 
in  money.  The  greater  part  of  it  is  ground  for  the  use  of  the  gaol, 
and  is  consumed  within  it.  Some  of  the  prisoners  working  for  hire 
do  so  as  hard  labour,  pursuant  to  sentence ;  some  do  not.  In  like 
manner  the  work  rooms  and  warehouses  are  used  exclusively  for 
the  prisoners  to  work  in.  They  make  clothing  there,  and  do  all 
the  blacksmiths'  work,  joiners'  work,  bricklayers'  work,  and  washing 
required  for  the  gaol.  They  also  pick  wool  and  oakum  there  for 
hire ;  and  the  women  wash  and  sew  for  hire.  The  money  earned 
amounts  to  about  480Z.  a  year,  and  is  paid  over  to  the  treasurer  for 
the  Biding,  and  goes  in  diminution  of  the  expense  of  the  establish- 
ment. The  expenditure  over  and  above  these  earnings  amounts 
to  5,000Z.  a  year  or  thereabouts.  There  are  within  the  gaol,  from 
time  to  time,  prisoners  from  the  boroughs  of  Leeds  and  Doncaster. 
These  boroughs,  having  no  convenient  prison  of  their  own,  pay  the 
magistrates  of  the  West  Biding  for  the  maintenance  of  their 
respective  prisoners.  The  boroughs  are  respectively  charged  with 
[  *172  ]  the  cost  price  of  such  maintenance ;  and  *the  earnings  of  their 
respective  prisoners  are  deducted  from  the  amount  the  boroughs 
would  otherwise  have  to  pay  for  it. 

Edward  Shepherd  is  the  Governor  of  the  said  House  of  Correc- 
tion ;  and  the  house  and  garden  for  which  he  is  assessed  in  the 
said  rate  are  both  of  them  within,  and  parcel  of,  the  House  of 
Correction.  The  house  consists  of  ten  apartments,  nine  of  which 
are  in  Mr.  Shepherd's  occupation.  The  tenth  is  used  as  a  committee 
room  for  the  magistrates.  The  house  is  in  the  centre  of  the  gaol, 
and  built  on  the  Panopticon  principle,  so  as  to  be  suitable  for  the 
occupation  of  the  Governor :  as  such  he  is  obliged  by  the  rules  to 
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live  always  within  the  walls ;  and  the  accommodation  provided  for  Kko. 
him  is  such  only  and  no  more  than  is  necessary  for  his  convenient  shbphbed. 
accommodation.  The  garden  is  rather  more  than  half  an  acre  in 
extent.  It  contains  fruit,  flowers,  and  a  greenhouse,  and  is  chiefly 
used  (the  magistrates  permitting  it)  by  the  Governor,  but  it  is  not 
specially  appropriated  to  his  use,  the  object  of  such  an  area  being 
the  health  of  the  prisoners,  to  which  it  is  not  only  conducive  but 
essential.  This  garden  was  used  by  the  gaoler  solely  as  a  pleasure 
garden,  and  for  the  use  of  his  family. 

The  several  other  persons  whose  na;mes  were  struck  out,  and  in 
whose  stead  the  magistrates  for  the  West  Biding  were  substituted, 
are  the  matrons  and  turnkeys  of  the  prison.  By  the  rules  of  the 
prison  these  persons  are  obliged  to  sleep  always  within  its  walls ; 
and  it  is  absolutely  necessary  for  the  safety  and  good  conduct  of 
the  establishment  that  they  should  do  so.  They  occupy  dwellings 
within  the  walls,  and  distinct  from  that  of  the  Governor.  The 
accommodation  they  enjoy  is  provided  *for  them  by  the  Riding,  and  [  ♦173  ] 
is  no  more  than  is  necessary  and  convenient  for  the  purposes  for 
which  they  are  placed  there. 

The  questions  for  the  opinion  of  the  Court  were  :  1.  Whether 
Edward  Shepherd,  as  such  Governor,  occupying  in  the  manner 
stated,  was  liable  ;to  be  rated  in  respect  of  the  said  house  and 
garden.  2.  Whether  the  several  other  persons  whose  names  were 
inserted  in  the  rate  as  it  originally  stood,  but  struck  out  by  the 
Sessions,  were  liable  to  be  rated  in  respect  of  the  houses  so  occu- 
pied by  them  as  matrons  and  turnkeys  respectively.  3.  Whether 
the  magistrates  of  the  West  Biding,  as  such,  are  liable  to  be  rated 
in  respect  of  the  said  corn  mill,  treadmill  rooms,  and  ten  horse 
power,  work  rooms,  warehouses,  porter's  lodge,  and  other  premises, 
or  any  part  thereof  respectively.  The  rate,  as  amended  by  the 
Sessions,  to  be  confirmed,  amended,  or  quashed,  according  as 
the  Court  should  adjudge  upon  the  several  points  submitted  to 
them. 

The  case  was  now  argued. 

Dumkts  and  Baines  in  support  of  the  order  of  Sessions : 

First,  Edward  Shepherd  is  properly  rated  for  the  house  and 
garden.  It  is  true  that  property  which  is  of  a  public  nature, 
and  used  for  public  purposes,  cannot  be  rated  to  the  poor ;  but, 
where  such  property  is  the  subject  of  an  independent  occupation 
for  purposes  other  than  those  of  the  public,  rateability  attaches. 

16—2 
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Reg.  Governors  of  the  Bristol  Poor  v.  Wait  (i)  is  an  mstance.  Shepherd, 
Shbphebd.  in  this  case,  holds  rooms,  not  merely  as  a  servant,  bat  as  an 
independent  occupier.  It  cannot  be  said  that  they  are  all  necessary 
[  •174  ]  for  the  performance  *of  his  service  as  gaoler.  One  of  the  ten  is 
used  as  a  committee  room ;  but  nine  are  in  his  own  occupation ; 
how  small  they  may  be,  if  he  has  an  independent  beneficial 
occupation,  is  unimportant.  The  question,  whether  there  was  such 
an  occupation  or  not,  has  been  considered  decisive  in  the  leading 
cases  on  this  subject :  Rex  v.  Mathews  (2),  Loj*d  Bute  v.  GHfidall  (8), 

Rex  V.  l^eirott  (4).     And  v.  Armstrong  (5),  Lord  Amherst  v. 

Lord  Sommers  (6),  and  Rex  v.  Field  (7)  illustrate  the  principle  here 
relied  upon.  In  Rex  v.  St.  Luke's  Hospital  (8),  upon  the  question 
whether  or  not  the  servants  of  the  charity  were  rateable,  Lord 
Mansfield  said,  ''They  are  not  in  a  like  situation  with  the  officers 
of  Chelsea  Hospital,  or  of  the  other  charitable  foundations  that 
have  been  mentioned  at  the  Bar ;  where  there  are  large  distinct 
apartments  appropriated  to  the  use  of  the  respective  officers,  wherein 
they  and  their  families  reside.  Those  officers  are  not  charged  as 
servants  of  such  hospitals,  or  as  inhabitants  and  occupiers  of  the 
ordinary  rooms  and  lodgings  therein ;  but  as  having  separate  and 
distinct  apartments,  which  are  considered  as  their  dwelling-houses. 
The  cases  that  have  been  determined  by  the  Judges,  relating  to  the 
window-tax,  are  uniform  in  rating  officers  of  hospitals  for  their 
distinct  apartments."  And  in  Rex  v.  Hurdis  (9)  Lord  Kbnyon  said, 
''It  is  not"  "a  general  position  that  a  servant  of  the  Crown 
occupying  a  house  in  respect  of  his  office  is  not  rateable  for  it." 
[  'ITS  ]  '*  Soldiers  *indeed  cannot  be  said  to  be  the  occupiers  of  their 
barracks,  in  the  legal  signification  of  the  word  ;  they  are  no  more 
than  mere  servants."  In  Rex  v.  Catt  (lo)  the  criterion  was,  whether 
or  not  the  party  had  the  use  of  the  property  for  his  own  domestic 
convenience.  The  same  test  was  applied  in  Holford  v.  Copeland  (ii), 
where  the  Masters  in  Chancery  were  held  not  rateable  for  their 
official  premises.  Shepherd,  here,  has  the  benefit  of  the  premises 
for  his  own  domestic  use :  it  is  not  found,  as  a  fact,  that  he  has  no 
further  occupation  than  is  necessary  for  the  discharge  of  his  public 

(1)  44  B.  R.  370  (5  Ad.  &  El.  1).  (5)  2  Stark.  N.  P.  C.  543. 

(2)  Cald.  1.  (6)  1  R.  R.  497  (2  T.  R.  372). 

(3)  1    R    R.    220    (1   T.   R.   338).  (7)  5  T.  R.  587. 
Affirmed  on  error,  in  the  Exchequer  (8)  2  Burr.  1053. 
Chamber,  The  Earl  of  Bute  v.  Qrindall,  (9)  1  B.  R.  766  (3  T.  R.  497). 
2^H.  Bl.*265.  (10)  3  R.  R.  193  (6  T.  R.  332). 

"(4)  7  R.  R.  602  (3  East,  506).  (11)  3  Bos.  &  P.  129,  140. 
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duties;  and,  to  support  an  exemption,  this  ought  to  have  been        Rbo. 

shown ;  for,  where  a  party  appears  in  the  occupation  of  rateable    shepherd. 

property,  the  presumption  is  in  favour  of  rateability-    But  the  facts 

here  found  show  that  the  gaoler  has  an  occupation  beyond  that 

which  his  mere  duty  requires.     He  uses  the  premises  as  his  private 

house,  and  may  establish  his  family  there,  in  which  respect  the 

case  differs  from  Rex  v.  Field  (i) ;  the  garden  also  is  enjoyed  by  him. 

(Lord  Denman,  Gh.  J. :  The  words  of  the  case  only  show  how  it 
is  "chiefly  used." 

Coleridge,  J. :  It  is  not  stated  that  he  occupies  it.  The 
magistrates  might  order  all  the  prisoners  to  be  there  daily.) 

Secondly,  the  matrons  and  turnkeys  ought  to  be  assessed  for  the 

premises  occupied  by  them.     They  hold  distinct  dwellings,  and 

have  an  independent  occupation  of  them  for  their  own  domestic 

convenience.     They  come,  therefore,  within  the  criterion  laid  down 

in  Hol/ord  v.  Copeland  (2),  and  other  cases  before  cited.     They  do 

not  occupy  as  servants ;  for  it  appears  from  Rex  v.  Sparsholt  (3) 

that  such  officers  are  not  properly  *servants.     Thirdly,  as  to  the       [  *^^^  3 

justices,  it  is  certainly  difficult  to  contend  that  they  are  rateable  for 

any  part  of  the  premises,  after  the  decision  in  Regitia  v.  The  Justices 

of  Worcestershire  (4). 

(Coleridge,  J.:  What  do  yon  mean  by  rating  the  justices? 
Would  they  be  liable  individually,  or  must  a  county  rate  be  levied 
to  indemnify  them  ?) 

Perhaps  it  would  be  necessary  to  levy  a  county  rate.     But  it  is 
not  easy  to  support  an  assessment  on  the  justices. 

Sir  J.    Camphelly  Attorney-General,  Sir  G.  A.  Lewin,  and 
Wmiley,  contra  y  were  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

I  think  the  rate  must  be  quashed  as  to  the  gaoler.  He  is  an 
officer,  compelled  to  reside  on  the  premises  in  question  at  all  times ; 
he  performs  his  duty  by  that  act  of  residence ;  and  the  case  states 
that  nothing  more  is  provided  for  him  **  than  is  necessary  for  his 
convenient  accommodation.'*     How  can  we  say  that  a  person  is 

(1)  5  T.  E.  587.  (3)  4  Ad.  &  El.  491. 

(2)  3  Boa.  &  P.  129,  140.  (4)  II  Ad.  &  El.  57, 
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Beg.         rateable    under    such    circumstances  ?    I    think    justices    would 
Shepuebd.    sometimes    not    send    up    such   cases  if  they  were  not  parties 
concerned. 

LiTTLEDALE  and  Patteson,  JJ.,  concurred. 

Coleridge,  J. : 

There  is  no  similitude  between  this  case  and  Governars  of  the 
Bristol  Pool'  V.  Wait  (i). 

Rate  to  he  amended  by  striking  out  the  assessments  on 
Edward  Shepherd. 


1841.  EEG.  V.  The  INHABITANTS  of  CHAWTON. 

l!!lf  ^'  (1  Q.  B.  247-  2ol  ;  S.  C.  10  L.  J.  M.  C.  55  ;  4  P.  &  D.  525 ;  5  Jur.  245.) 

I-         J  A  house  and  land  were  taken  by  lease  **  for  the  term  of  six  months  from 

the  first  day  of  January  next"  (1830),  "and  so  on  for  six  months  to  six 
months,  imtil  one  of  the  said  parties  shall  give  to  the  other  of  them  six 
calendar  months*  notice  in  writing  to  determine  the  tenancy,  at  and  under 
the  rent  of  13/.  for  everj'  six  months ;  the  first  jmyment  to  be  made  on  the 
Ist  day  of  July,  1830  "  :  Held,  that  the  months  here  spoken  of  were  shown 
by  the  context  to  be  calendar  months,  and  that  this  was  a  taking  for  a  year 
at  least,  by  which  a  settlement  might  be  gained  under  stat.  6  Geo.  r\''. 
c.  57,  s.  2. 

On  appeal  against  an  order  of  justices  removing  William  Bone 
from  the  parish  of  Chawton,  Hants,  to  the  parish  of  New  Alresford, 
in  the  same  county,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

On  9th  December,  1829,  the  pauper  entered  into  the  following 
agreement  with  Bobert  Waight,  respecting  premises  in  the  parish 
of  New  Alresford,  mentioned  therein. 

'^  Articles  of  agreement  made  and  entered  into  this  9th  day  of 
December,  1829,  between  Robert  Waight  of  New  Alresford  in  the 
county  of  Southampton,  builder,  of  the  one  part,  and  William  Bone 
of  the  same  place,  wheeler,  of  the  other  part.  First,  the  said 
Bobert  Waight  agrees  to  let,  and  the  said  William  Bone  agrees  to 
rent  and  take  of  him,  all  that  dwelling  house,  work  shop,  yard, 
garden,  and  premises  lately  erected  by  the  said  Robert  Waight  on 
the  south  side  of  his  yard  in  New  Ah-esford  aforesaid,  with  the 
appurtenances,  for  the  term  of  six  months  from  the  1st  day  of 
January  next,  and  so  on  for  six  months  to  six  months,  until  one  of 

(1)  44  11.  K.  370  (5  Ad.  &  El.  1). 
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the  said  parties  shall  give  to  the  other  of  them  six  calendar        Rkg. 

months'  notice  in  writing  to  determine  the  tenancy,  at  and  under  jhe  Inhabi- 

the  rent  of  IQl.  for  every  six  months ;  the  first  payment  to  be  made    J^^'^'^  ^^ 

on  the  1st  day  of  July,  1830  ;  free  of  the  payment  of  all  rates  and 

taxes.     The  said  William  Bone  agrees  to  keep  the  premises  in 

tenan  table  repair  *  (accidents  by  fire  and  tempest  only  excepted),       [*2*8] 

being  first  made  so  by  the  said  Bobert  Waight,  and  being  allowed 

bricks,  slate,  lime,  timber,  and  sand  for  that  purpose.      The  said 

William  Bone  is  not  to  assign  or  underlet  the  premises  without  the 

consent  in  writing  of  the  said  Bobert  Waight ;  it  being  understood 

that  the  said  William  Bone  may  take  lodgers  whilst  he  occupies  the 

premises  himself.    Witness  our  hands.    Bobert  Waight.    William 

Bone." 

Under  this  agreement  the  pauper  entered  into  possession  on  the 
1st  January,  1880,  and  continued  to  occupy  the  premises  mentioned 
in  it  for  several  years.  All  the  other  requisites  of  the  statute 
6  Geo.  IV.  c.  67,  were  fully  complied  with  ;  and  the  only  question 
between  the  parties  was,  whether,  under  the  above  agreement,  there 
was  a  taking  and  renting  of  the  tenement  for  one  whole  year, 
within  the  intent  and  meaning  of  the  above  statute. 

If  this  Court  should  be  of  opinion  that  such  renting  and  taking 
were  sufficient  within  the  meaning  of  the  statute,  the  order  of 
Sessions  was  to  be  quashed ;  if  otherwise,  to  be  confirmed. 

Chr.  Rawlinson  in  support  of  the  order  of  Sessions : 

No  settlement  was  gained  in  New  Alresford,  under  stat.  6  Geo.  IV. 
c.  57,  s.  2.  The  house  and  land  were  not  rented  ''  for  the  term  of 
one  whole  year;"  nor  was  there  a  "yearly  hiring."  The  pauper 
could  have  withdrawn  at  the  end  of  six  months,  on  giving  proper 
notice.  The  expression  in  Thompson  v.  Maberly  (i)  was  **for 
twelve  months  certain,  and  six  months'  notice  afterwards;'*  *and  [  •249  ] 
it  was  held  that  the  tenant  might  quit  at  the  end  of  the  first  year, 
giving  six  months'  notice.  So,  here,  the  lease  is,  in  the  first 
instance,  for  six  months,  not  from  six  months  to  six  months. 

(Patteson,  J. :  The  power  to  determine  does  not  abridge  the 
term  :  Rex  v.  Herstmonceaux  (2).) 

Wilson  V.  Abbott  (3)  shows  that  the  Court  will  not  imply  a  taking 
from   year  to  year  merely  from    the  payment  of  rent  for  two 

(1)  2  Camp.  573.  (3)  3  B.  &  C.  88. 

(2)  7  B.  &  C.  551. 
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Reg.  successive  half  years.  In  Harris  v.  Evans  (i)  the  terms  of  the  lease 
The  Inhabi-  were,  "  to  hold  from  Michaelmas  Day,  for  one  whole  year,  and  so 
J^^™^^  for  two  or  three  years,  or  any  such  further  term  of  years  as  the 
said  "  lessor  and  lessee  ''  should  think  fit,  and  agree,  on  yielding 
and  paying  for  the  said  one  year,  and  from  thence  yearly  and  every 
year,  during  such  term  or  terms  as  shall  be  hereafter  granted,  35L, 
per  annum."  This  was  holden  to  be  a  lease  for  one  year  only. 
The  cases  are  collected  in  4  Bac.  Abr.  835  (7th  ed.),  Leases  and 
Terms  for  years  (L),  3;  and  it  must  be  admitted  that  the  dis- 
tinctions are  rather  subtle.  In  the  note,  p.  840,  it  is  said  to  be 
''  now  clear  that  a  lease  for  a  year,  and  so  for  such  further  term  as 
the  parties  shall  agree  upon,  or,  from  year  to  year,  as  long  as  both 
parties  shall  please,  is,  with  a  view  to  its  present  extent,  a  lease  for 
a  year  certain,  and  no  more."  Some  old  cases,  particularly  Legg 
v.  Strudwick  (2),  are  reviewed  by  Bullbb,  J.  in  Birch  v.  Wtight  (3). 

(LiTTLEDALB,  J.,  referred  to  the  Bishop  of  Bathes  case  (4). 

GoLERiDOE,  J.,  mentioned  Doe  d.  Chadborn  v.  Green  (6).) 

If  the  last-mentioned  case  show  conclusively  that  the  parties  were 
[  *250  ]  Abound  here  for  two  successive  periods  of  six  months  each,  still  the 
two  periods  of  six  months  do  not  make  up  a  year.  A  month, 
without  more,  is  a  lunar  month  :  Lacon  v.  Hooper  (6),  Rex  v. 
Peckham  (7).  The  notice,  indeed,  must  be  one  of  six  calendar 
months ;  but  that  is  not  necessarily  inconsistent  with  a  holding  for 
two  periods  of  six  lunar  months.  Suppose  the  letting  had  been  for 
two  months,  and  so  from  two  months  to  two  months,  with  six 
calendar  months'  notice,  the  two  months  could  not  have  been 
interpreted  to  be  calendar  months. 

Smirke,  contra : 

As  to  the  last  point :  the  first  payment  is  to  be  made  on  1st  July, 
1830 ;  which  is  at  the  end  of  the  first  six  calendar  months.  It 
cannot  have  been  intended  that  payment  should  be  made  in  respect 
of  a  period  which  had  expired  several  days  before.  (He  was  then 
stopped  by  the  Court.) 

(1)  Ambler,   329.      S.    C,    1  Wils.  (4)  6  Eep.  34  a. 

262.    See  note  (1)  to  the  case  in  Ambler,  (o)  48  R.  R.  626  (9  Ad.  &  El.  658). 

2nd  (Blunt's)  ed.,  1828.  (6)  6  T.  R.  224. 

(2)  2  Salk.  414.  (7)  Carth.  406. 

(3)  1  R.  R.  223  (1  T.  R.  378,  380). 
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LoBD  Denman,  Gh.  J. :  Kbg. 

r. 

If  for  six  months  we  substitute  a  half-year,  which  no  one  can  The  inhabi. 

TANTft  OF 

doubt  is  the  meaning,  then  there  is  a  hiring  for  two  half-years,     Chawton. 
which  make  a  whole  year :  and  the  statute  is  satisfied. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  On  reviewing  the  cases,  it  appears 
that  there  is  a  contract  for  two  periods  at  least  of  six  months. 
Then  it  is  suggested  that  the  months  must  be  lunar.  That  is  so 
generally,  except  in  the  case  of  mercantile  instruments,  where  the 
months  are  understood  to  be  calendar  months.  But  here,  at  all 
events,  the  reservation  as  to  the  payment  of  rent  shows  that 
calendar  months  are  *meant.  Else  there  would  be  a  payment  of  [  •251  ] 
about  28/.  per  annum  ;  and  the  pay  day  would  be  in  November, 
after  the  first  year. 

Patteson,  J. : 

Prima  faciei  "  month  "  means  "  lunar  month."  But,  on  looking 
at  the  whole  of  this  instrument,  we  cannot  doubt  that  calendar 
months  are  meant.  Then  there  is  a  taking  for  two  successive 
periods  of  six  calendar  months ;  that  is,  for  a  year. 

Coleridge,  J. : 

This  is  a  ttiking  for  a  year,  if  "months"  mean  "calendar 
months."  A  month,  without  more  explanation,  would  be  taken  to 
be  a  lunar  month :  but  here  the  context  shows  beyond  doubt  that 
calendar  months  are  meant. 

Order  of  Sessions  quashed. 


[288] 


REG.  V.  The  VICTORIA  PARK  COMPANY.  i84i. 

(1  Q.  B.  288—294  ;  S.  C.  4  P.  &  D.  639.) 

By  a  statute  (7  Will.  IV.  &  1  Vict.  c.  xxx.),  a  Company  was  established, 
with  power  to  make  calls,  and  to  sue  and  be  sued  in  the  name  of  their 
treasurer  or  any  director.  An  action  was  brought  against  the  treasurer, 
and  judgment  entered  up  against  the  Companr,  who  api)oared  to  have  no 
assets.  The  Court  refused  to  issue  a  mnndnmus  commanding  the  company 
to  pay  the  sum  recovered  and  costs. 

The  Court  also  refused  to  issue  a  mandamm  requiring  the  company  to 
make  calls  (1)  to  enable  them  to  satisfy  the  debt,  it  ap])earing  that  calls 

(1)  See  p.  253,  post,  and  note  (1),  ibid* 
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Reg.  sufficient  to  satisfy  the  judgment  had  been  made  but  not  paid,  and  that  the 

f*  company  had  not  now  the  proper  officers  for  making  such  calls.     Qu<ere, 

^HK  whether,  if  these  circumstances  had  not  appeared,  a  mandamtu  would  have 

Pabk  gone  commanding  the  Company  to  make  the  calls. 

OOMPANY 

Cresswell  had  obtained  a  rule  in  Hilary  Term,  1840,  calling 
upon  the  Victoria  Park  Company  to  show  cause  why  a  mandamus 
[  •289  ]  should  not  issue,  commanding  *them  to  pay  to  Joseph  England,  or 
his  attorney,  1,1762.  Os.  4d.,  being  the  amount  of  the  actual  debt 
due  from  the  said  Company  to  the  said  J.  E.,  upon  a  judgment 
recovered  by  him  in  an  action  in  the  Court  of  Common  Pleas  at 
Lancaster,  at  the  suit  of  the  said  J.  E.  against  John  Westhead, 
treasurer  of  the  Company,  as  the  nominal  defendant,  on  their 
behalf;  and  also  102.  78.  2d.f  the  costs  of  J.  E.  in  the  said  action ; 
'*  and  to  raise  the  same,  if  necessary,  by  enforcing  payment  of  all, 
or  a  sufficient  part,  of  any  money  which  may  be  due  and  in  arrear 
from  any  person  or  persons  upon  and  in  respect  of  any  call  or  calls 
which  have  been  made  by  the  directors  of  the  said  Company, 
under  the  authority  of,  and  pursuant  to,  a  certain  Act  of  Parliament'' 
(7  Will.  IV.  &  1  Vict.  c.  XXX.,  local  and  personal,  public),  "  for 
establishing  a  Company  for  the  purpose  of  laying  out  and  main- 
taming  an  ornamental  park  within  the  townships  of  Busholme," 
&c.,  "  in  the  county  of  Lancaster  ;  or  by  any  other  ways  or  means 
by  the  said  Act  of  Parliament  authorized  or  directed  in  that 
behalf.'*     In  last  Term  (i). 

Sir  W.  W.  Follett  and  Wightmun  showed  cause ;  and  Cresswell 

and  Knowles  supported  the  rule.     The  judgment  sufficiently  shows 

the  facts  of  the  case  and  the  arguments  used. 

Cur.  adi\  vult. 

Lord  Dbnman,  Ch.  J.,  in  this  Term  (January  11th,  1841),  delivered 
the  judgment  of  the  Court: 

[  *290  ]  This  was  a  rule  for  a  mandamus  to  be  directed  to  *the  Company, 

commanding  them  to  pay  a  sum  of  money  recovered  against  them 
in  an  action  (2),  and  to  make  calls,  for  the  purpose,  if  necessary,  on 
the  shareholders. 

The  Company  is  incorporated  by  Act  of  Parliament  (3) :  but,  by 
a  clause  (4)  in  the  Act,  they  may  be  sued  in  the  name  of  their 

(1)  Monday,  November  16th,  1840.  (3)  Stat.  7  Will.  IT.  &  1  Vict.  c. 
BeforeLordDeiiinan,Ch.  J.,Littledale,  a.  1. 
Williams  and  Coleridge,  J  J.  (4)  Soct.  74. 

(2)  Of  debt. 
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treasurer,  or  one  of  the  directors,  as  nominal  defendant ;  and  the  Rro. 
officer  80  sued  is  made  not  personally  liable.  This  action  was  the 
accordingly  brought  against  the  treasurer ;  and  the  plaintiflF,  having  ^'pJ^k^'*^ 
recovered  1,156/.,  has  entered  it  up  against  the  Company.  Upon  Compaky. 
an  application  to  the  secretary  for  payment,  the  answer  given  was, 
that  the  Company  had  no  funds,  unless  the  shareholders,  &c.  would 
X)ay  up  calls  which  were  in  arrear  to  a  considerable  amount ;  and 
that,  as  to  new  calls,  they  could  only  be  made  by  the  directors,  of 
whom  there  did  not  remain  a  qualified  quorum.  The  plaintiff, 
therefore,  who  has  a  good  cause  of  action  against  the  corporation, 
and  has  established  it  by  the  judgment  of  a  court  of  law,  is  left 
without  any  satisfaction.  The  authority  of  Hex  v.  The  SL  Katherine 
Dock  Company  (i)  was  relied  on  in  support  of  the  application. 
And  that  case,  of  which  we  see  no  reason  to  diminish  the  authority, 
would  be  precisely  in  point  if  the  judgment  had  not  here  been 
entered  up  against  the  Company.  But,  assuming  the  judgment 
to  be  correctly  ^entered  up  in  that  form,  and  we  think  it  does  not  [  *29l  ] 
lie  in  the  mouth  of  the  plaintiff  to  contend  that  it  is  not,  it  seems 
to  us  to  form  a  decisive  answer  to  the  first  part,  at  least,  of  the 
application;  because  the  plaintiff  then  has  the  ordinary  legal 
remedy  of  an  execution ;  and  we  cannot  direct  a  mandamus  to  go, 
ordering  the  payment  to  be  made,  merely  because,  under  the  cir- 
cumstances, the  execution  may  produce  no  fruits.  It  was  argued 
that  we  have  issued  the  writ,  even  where  there  was  a  legal  remedy, 
in  cases  where  that  remedy  was  not  so  complete  and  beneficial  as 
the  writ  would  enforce.  But  that  has  been  where  the  remedy  at 
law  was  not  in  its  nature  so  complete,  without  reference  to  any 
circumstances  peculiar  to  the  case  in  which  it  was  to  be  used,  as  in 
Rexy.  The  Severn  and  Wye  Railway  Company  (2),  where  a  mandatnus 
was  granted  to  compel  a  corporation  to  reinstate  and  lay  down  a 
railway,  although  an  indictment  would  have  lain  for  the  non-repair ; 
for  the  only  direct  effect  of  the  indictment  would  have  been  the 
punishment  of  the  defendants  by  fine,  and  not  procuring  for  the 
prosecutors  the  benefit  which  they  sought  and  were  entitled  to. 
But  here  the  plaintiff  seeks  only  the  payment  of  the  debt  and 
costs :   for  this  an  execution  by  Ji.  /a.  is  a  perfect  remedy  in  its 

(1)  38  R.  R.  260  (4  B.  &  Ad.  360).  Sireet,  Manchester  (note  («)  to  Bex  y. 

On  this  point,  Bex  t.  The  Xottiuyham  The  Hungerford  Market  Canipany,  38 

Old  Water  Works  Cnmpany,  45  E.  R.  R.  R.  253,  4  B.  &  Ad.  333),  Corpe  v. 

484  (6  Ad.  &E1.  355  ;  see  the  judgment  (Jli/n  (3  B.  &  Ad.  801),  were  cited  in 

tif  Patteson,  J.,  p.  369,  370),   Jitx  v.  the  argument. 

ThtCatnmimoners/orimprociny  Market  (2)  21  R.  R.  483  (2  B.  &  Aid.  646). 
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[  *292  ] 


[  •293  ] 


nature  ;  and,  if  we  were  to  issue  the  writ,  because  in  this  particular 
case  there  are  no  corporation  chattels  seizable,  it  would  be  difficult 
on  principle  to  refuse  to  issue  it  in  any  case  where  the  sheriff  should 
return  nulla  bona,  whether  the  writ  had  issued  against  a  corpora- 
tion or  an  individual ;  for  in  principle  there  is  no  distinction 
between  the  two.  We  are  compelled,  ^therefore,  to  refuse  the  rule 
for  a  mandamus  to  the  corporation  to  pay. 

We  might,  perhaps,  if  the  facts  had  warranted  us,  have  made 
the  rule  absolute  on  them  for  the  latter  part,  the  making  a  call  on 
the  shareholders.  For  this  is  not  the  case  of  an  ordinary  corpora- 
tion  possessing  or  supposed  actually  to  possess  corporate  property, 
and  with  which  individuals  contract  on  the  faith  of  such  present 
possession,  but  a  corporation  with  a  power  of  creating  a  future 
corporate  property,  from  time  to  time,  out  of  the  private  assets  of 
its  individual  members,  and  with  which  contracts  are  made  on  the 
faith  that  an  honest  exercise  will  be  made  of  such  power  when 
necessary.  If,  therefore,  it  were  clearly  established  that  they  were 
evading  the  payment  of  their  debts,  and  the  due  satisfaction  of 
judgments  recovered  against  them,  on  the  ground  that  they  had  no 
corporate  assets  actually  in  possession,  we  should  not,  perhaps,  go 
beyond  the  principle  which  regulates  our  extraordinary  interposition 
by  mandamus,  if  we  compelled  them  to  exercise  the  power  with  which 
the  Legislature  has  trusted  them  for  this  very  purpose,  and  to  put 
themselves  in  funds  to  answer  the  demands  of  their  creditors. 

We  think  it  right  to  state  this  much  to  guard  against  a  mis- 
construction of  our  present  judgment,  and  wishing  to  leave  the 
Court  entirely  unfettered  should  such  a  case  as  we  have  supposed 
be  brought  before  us.  But,  in  the  case  now  under  consideration, 
it  was  distinctly  admitted  by  the  counsel  for  the  rule  that  a 
mandamus  to  make  calls  was  unnecessary,  because  they  had  already 
been  made  to  a  sufficient  extent;  and  it  also  appeared  that  practical 
difficulties  might  arise  from  the  ^present  state  of  the  corporation  in 
attempting  to  obey  a  mandamus  so  couched  (i). 


(1)  Sect.  34  gives  power  to  the 
directors  for  the  time  being  to  make 
calls,  and  enables  the  Company  to  sue 
for  calls.  St»ct.  38  enacts  that  the 
affairs  of  the  Comi)any  shall  he  under 
the  control  of  tivo  shai-eholders,  to  be 
appointed  directoi^s.  Sect.  39  names 
the  first  five  directors.  By  sect.  40 
three  directors  at  least  must  be  present 
to  constitute  a  board  for  transacting 


business.  Sect.  65  provides  for  the 
retirement  of  two  directors  every  year, 
their  successors  to  be  elected  by  the 
proprietors.  Sect.  67  enacts  that  no 
p<^rson  shall  l)o  a  director  who  is  not  a 
proprietor  of  ten  shai'es  in  his  own 
right,  or,  under  certain  circumstances, 
of  five;  and  that,  on  any  director 
ceasing  to  hold  so  many  shai'es  in  his 
own  right,  his  office  shall  be  vacated. 
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It  was  suggested  that  the  real  remedy  would  be  the  compelling 
the  corporation  to  enforce  the  payment  of  the  calls  already  made, 
and  that  no  difficulties,  either  technical  or  substantial,  existed  to 
prevent  this  being  done.  How  this  may  be  we  know  not ;  but  for 
the  present  it  is  enough  to  say  that  that  does  not  appear  to  have 
been  the  application  made  to  the  corporation,  nor  is  it  a  part  of  (i), 
or  consistent  with,  the  present  rule;  which  must  therefore  be 
discharged,  but  without  any  costs. 

Rule  discharged. 


Reo. 
f. 

The 
Victoria 

Park 
Company. 


HUGHES  V.  DONE. 

(1  Q.  B.  294—302  ;  S.  C.  10  L.  J.  Q.  B.  65  ;  4  P.  &  D.  708 ;  5  Jur.  837.) 

The  Tippling  Act  (24  Geo.  11.  c.  40),  s.  12  (2),  which  enacts  that  no  action 
shall  bo  maintained  for  an}'  debt  on  account  of  spirituous  liquors  unless  the 
debt  be  bond  fide  contracted  at  one  time  to  the  amount  of  20^.,  applies  to 
cases  where  the  liquor  is  sold,  not  to  be  consumed  by  the  purchaser,  but  to 
be  sold  again  by  such  purchaser  (being  a  publican)  to  his  customers. 

To  a  declaration  in  debt  for  goods  sold  and  delivered,  defendant  pleaded 
that  the  sum  was  claimed  in  respect  of  spirituous  liquors  supplied  by  plain- 
tiff to  defendant,  and  not  in  respect  of  any  other  matter ;  and  that  no  part 
of  the  sum  or  demand  was  bond  fide  contracted  by  defendant  at  any  one  time 
to  the  amount  of  208.  or  upwards.  Held,  that  this  plea  showed  a  defence 
under  the  statute,  though  it  did  not  expressly  negative  the  supposition  that 
the  sum  might  be  made  up  of  claims  upon  sales  originally  exceeding  20^. 
each,  but  reduced  below  that  amount  by  part  payments. 

Debt.  The  first  count  stated  that  defendant,  on  &c.,  was 
indebted  to  plaintiff  in  4L  28.  for  goods  sold  and  delivered. 

Plea.  That  the  said  41.  28.  was  and  is  a  certain  sum  claimed  by 
plaintiff  from  defendant  for  and  in  respect  of  certain  spirituous 


1841. 

[294] 


By  sect.  68,  any  director  may  vacate 
his  office  by  sending  in  his  resignation 
in  writing  to  any  board  of  directors 
for  the  time  being.  Subsequent 
sections  provide  for  the  appointment 
of  directors  to  succeed  those  who  may 
become  disqualified  or  I'esign. 

It  appeared  by  the  affidavits  that  one 
of  the  original  five  directors  ceased  to 
be  a  director  in  August,  1838,  and  was 
succeeded  by  another ;  that,  of  the  then 
five  directors,  three  had  become  bank- 
rupts, and  assignees  had  been  appointed , 
and  that  such  directors  had  therefore 
ceased  to  hold  shares  in  their  own 
right ;  and  that  the  other  two  had  since 


sent  in  their  resignations  to  the  secre- 
tary of  the  Company.  As  to  the  last 
two,  it  was  urged,  in  support  of  the 
rule,  that  the  resignation  was  invalid, 
not  having  been  sent  in  to  a  duly 
constituted  board. 

(1),  See,  however,  the  statement  of 
the  rule,  p.  250,  ante. 

( 2 )  Repealed  as  to ''  spirituous  liquors 
sold  to  be  consumed  elsewhere  than  on 
the  premises  where  sold  and  to  be 
delivered  at  the  residence  of  the  pur- 
chaser thereof  in  quantities  not  less  at 
any  one  time  than  a  reputed  quart," 
by  25  &  26  Vict.  c.  38.— A.  0. 
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[  ♦295,  n.  ] 


liquors  by  plaintiff  supplied  to  defendant  at  divers  days  and  timeu 
between  16th  April  and  18th  July,  a.d.  1889,  and  not  a  debt  or 
demand  for  or  in  respect  of  any  other  or  different  matter ;  and  that 
no  part  of  the  said  sum  or  demand  of  42.  2$.  hath  been  or  was  bontf 
fide  contracted  by  defendant  at  any  one  time  to  the  amount  of 
20«.  or  upwards  (i).    Verification. 

Replication.  That,  at  the  several  times  when  the  said  spirituous 
liquors  were  so  supplied  by  plaintiff  to  defendant,  defendant  carried 
on  the  trade  and  business  of  a  publican,  and  plaintiff,  at  those 
several  times,  lawfully  carried  on  the  trade  and  business  of  a  spirit 
merchant ;  that  the  said  spirituous  liquors,  so  supplied  by  plaintiff 
to  defendant,  were  so  supplied  by  plaintiff  in  the  way  of  his  said 
trade  as  such  spirit  merchant  to  defendant  as  aforesaid  in  the 
course  of  his  said  trade  and  business  of  a  publican,  and  were,  at 
the  said  times,  bought  by  defendant,  and  then  sold  by  plaintiff  to 


(1)  Stat.  24  Geo.  IL  c.  40,  s.  1. 
**  Whereas  the  immoderate  drinking  of 
distilled  spirituous  liquors  by  persons 
of  the  meanest  and  lowest  sort  hath  of 
late  years  increased,  to  the  great  detri- 
ment of  the  health  and  morals  of  the 
common  people;  and  the  same  hath 
in  great  measure  been  owing  to  the 
number  of  persons  who  have  obtained 
licences  to  retail  the  same,  under  pre- 
tence of  being  distillers,  and  of  those 
who  have  presumed  to  retail  the  same 
without  licence,  more  especially  in  the 
cities  of  Tjondon,"  &c.,  **  contrary  to 
the  good  and  wholesome  laws  hereto- 
fore made  for  preventing  thereof :  and 
whereas  we  j'our  Majestj'^s  dutiful" 
&c.,  **  ever  attentive  to  the  preservation 
and  health  of  your  Majesty's  subjects, 
have  taken  this  great  evil  into  our 
serious  consideration,  and  proposed 
such  laws  and  provisions  as  appear  to 
us  to  be  most  likely  to  put  a  stop  to 
the  same ;  but  it  may  so  happen  "  that 
the  proposed  regulations  may  cause  a 
failure  of  revenue :  sundry  duties  on 
spirituous  liquors  are  then  imposed. 

Sect.  12  enacts  that  **  no  person  or 
persons  whatsoever,  shall  be  entitled 
•unto  or  maintain  any  cause,  action  or 
suit  for,  or  recover  either  in  law  or 
equity,  any  sum  or  sums  of  money, 
debt  or  demands  whatsoever,  for  or 
on  account  of  any  spirituous  liquors, 


unless  such  debt  shall  have  really  been 
and  bond  fide  contracted  at  one  timo. 
to  the  amount  of  twenty  shillings  or 
upwards ;  nor  shall  any  particular 
article  or  item  in  an}*^  account  or  de- 
mand for  distilled  spirituous  liquors 
be  allowed  or  maintained,  where  the 
liquors  delivered  at  one  time,  and 
mentioned  in  such  article  or  item,  shall 
not  amount  to  the  full  value  of  twentv 
shillings  at  the  least,  and  that  without 
fraud  or  covin  ;  and  where  no  part  of 
the  liquors  so  sold  or  delivered  shall 
have  been  returned  or  agreed  to  l)e 
returned  directly  or  indirectly ;  and  in 
case  any  retailer  of  spiiituous  liquors, 
with  or  without  a  licence,  shall  take  r»r 
receive  any  pawn  or  pledge  from  any 
pei-son  or  persons  whatsoever,  by  way 
of  security  for  the  payment  of  any  sum 
or  sums  of  money  owing  by  such 
person  or  persons  for  such  spirituous 
liquors  or  strong  waters,  every  such 
person  or  persons  offending  herein 
shall  forfeit  and  lose  the  sum  of  fortv 
shillings  for  each  and  every  pawn  or 
pledge  so  taken  in  or  received  by  him 
or  them,  to  be  levied  "  &c. ;  **  and  the 
person  or  persons  to  whom  any  such 
pawn  or  pledge  doth  or  shall  belong, 
shall  have  the  same  remedy  for  re- 
covering such  pawn,  or  the  value 
thereof,  as  if  it  had  never  been  pledged. " 
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defendant,  for  the  purpose  of    being  consumed   by   defendant's      Hughes 
customers  in  the  way  of  his  said  trade,  and  not  for  defendant's  own        pj^^^ 
personal  use  or  consumption.     Verification. 

Demurrer  (i),  and  joinder. 

This  case  was  argued  in  last  Term  (2) .  [  296  j 

Petersdorff,  for  the  defendant : 

The  replication  is  no  answer  to  the  plea.  Sect.  12  of  stat.  24 
Geo.  II.  c.  40,  is  general  in  its  language.  [He  cited  Bumyeat  v. 
Hutchinson  (3),  Gilpin  v.  RendU  (4),  Scott  v.  Gilmore(5),  and  Proctor 
V.  Nicholson  (6).] 

F,  Robinson  J  contra  [cited  Rex  v.  Chetwynd{7),  Peake  v. 
Carrington  (8),  Rex  v.  Jones  (9),  Jackson  v.  Attrill  (lo),  Proctor  v. 
Nicholson  (li),  Edwards  v.  D?cA:(l2),  Doe  d.  Nethercote  v.  BartIe{iB), 
and  Bumyeat  v.  Hutchinson  (14)] . 

Petersdorjf)  in  reply.     *     *     ♦  r  298  ] 

Cur,  adr.  i*ult. 

Lord  Dbnman,  Gh.  J.,  in  this  Term  (January  12th),  delivered  the 
judgment  of  the  Court.  After  stating  the  pleadings,  his 
Lordship  proceeded  as  follows  : 

Upon  the  argument  in  this  case,  an  attempt  was  made,  rather  to 
show  the  insufficiency  of  the  plea  as  framed,  than  to  rely  on  the 
replication  as  an  answer  to  *it ;  the  goodness  of  the  plea,  and  of  r  9299  1 
the  replication  as  an  answer  to  it,  alike  depending  upon  the  true 
construction  of  stat.  24  Geo.  II.  c.  40,  s.  12,  which  is  as  follows. 
(His  Lordship  then  read  the  twelfth  section.) 

Against  the  plea  framed  upon  this  section  the  objection  was, 
that  it  does  not  sufficiently  appear  that  the  sale  of  the  spirituous 
liquors  was  in  each  instance  to  a  less  amount  than  20s.,  and  that, 

(1)  Special  causes  were  assigned;  (7)  31  B.  B.  282  (7  B.  &  C.  695, 
but  no  objection  was  insisted  on  except      704). 

those  pointed  out  in  the  text.  (8)  2  Brod.  &  B.  399. 

(2)  November    13th,    1840.     Before         (9)  4  B.  &  Ad.  345. 

Lord    Denman,    Ch.  J.,    Littledale,  (10)  3  E.  B.  683  (1  Peake'sN.  P.  C. 

Williams,  and  Coleridge,  J  J.  180). 

(3)  24  B.  E.  345  (5  B.  &  Aid.  241).  (H)  48  E.  B.  762  (7  Car.  &  P.  67). 

(4)  1  Selw.  N.  P.  55  (10th  ed.).  (12)  4  B.  &  Aid.  212,  216. 

(5)  12  E.  E.  641  (3  Taunt  226).  See  (13)  5  B.  &  Aid.  492,  501. 
fipencer  v.  Smith,  3  Camp.  9.  (14)  5  B.  &  Aid.  241. 

(6)  48  E.  B.  762  (7  Car.  &  P.  67). 
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Hughes  consistently  with  the  allegation  as  it  now  stands,  the  sale  in  each 
Done.  case  might  have  been  of  a  quantity  exceeding  in  value  20«.,  but 
reduced  by  prompt  payment  to  a  sum  below  it,  and  so  each  sale 
not  within  the  prohibition  contained  in  the  statute.  In  considering 
this  question,  we  think  that  the  plea  ought  to  be  read  (as  was 
observed  by  Lord  Ellenborough  on  a  similar  occasion)  like  any 
other  composition,  and  that  no  violent  or  forced  construction 
ought  to  be  made  beyond  the  ordinary  and  fair  meaning  of  the 
words  employed,  either  to  support  or  to  invalidate  it.  And,  so 
reading  this  plea,  we  think  that  the  allegation  does  sufficiently 
import  that  the  amount  in  value  of  each  sale,  the  aggregate  of 
which  sales  composed  the  whole  demand,  was  less  than  20s.,  and 
therefore  illegal  (unless  the  replication  be  found  to  contain  an 
answer  to  it) ;  and  that  to  hold  the  contrary,  in  conformity  to  the 
argument  for  the  plaintiff,  we  must  adopt  an  arbitrary  supposition 
wholly  unauthorised  by  any  thing  which  appears,  and  inconsistent 
with  the  plain  and  common  sense  of  the  language  of  the  plea. 

This  being  so,  we  are  led  to  consider  whether  the  replication 
contains  any  answer  to  the  plea,  and  furnishes  a  ground  for  the 
plaintiff  maintaining  the  present  action ;  or,  in  other  words, 
whether  there  is  any  implied  exception  in  the  statute  in  favour  of 
[  *300  ]  a  spirit  merchant  *selling  spirituous  liquors  to  a  publican  for  the 
supply  of  the  customers  of  the  latter,  and  not  for  his  own  use  and 
consumption,  express  exception  there  obviously  being  none. 

And  in  this  part  of  the  argument  we  were  referred  to  a  Nisi  Prias 
case.  Proctor  v.  Nicholson  (i),  according  to  which  Lord  Abinobr  is 
reported  to  have  held  that  the  statute  did  not  apply  to  an  hotel- 
keeper  furnishing  spirituous  liquors  to  a  customer  living  in  his 
hotel  to  a  smaller  amount  than  20^.  at  a  time.  Supposing  this  to 
have  been  so,  it  is  to  be  observed  that  the  cases  are  not  precisely 
similar ;  and,  moreover,  the  contrary  was  decided  by  the  late  Chief 
Baron  Thomson  at  Nisi  Prius,  he  having  refused  to  allow  the 
plaintiff  (a  publican)  to  recover  for  spirits  sold  by  him  to  a  customer 
under  the  required  amount :  Gilpin  v.  Rendle  (2).  And  (what  ia 
still  more  material)  the  same  was  expressly  decided  under  precisely 
the  same  circumstances  by  this  Court ;  that  a  tavern-keeper 
cannot  recover  for  items  in  his  bill  under  20s. ,  the  goods  supplied 
being  spirituous  liquors  to  a  customer  at  his  house :  Bumyeat  v. 
Hutchinson  (3). 

(1)  48  E.  B.  762  (7  Car.  &  P.  67).  (3)  24  E.  E.  845  (5  B.  &  Aid.  241). 

(2)  1  Selw.  N.  P.  55  (10th  ed.). 


VOL.  LvJ  1841.    Q.  B.    1  Q.  B.  300— S02.  ibl 

It  remains  for  as,  however,  to  notice  a  case  (i)  which  certainly      Huqhes 
is  not  distinguishable  from  it,  and  which  must,  therefore,  if  its        done< 
authority  be  adopted,  determine  the   present.     Lord  Ken  yon  is 
reported  to  have  held,  at  Nisi  Prius,  that  the  price  of  spirituous 
liquors  sold  by  the  agent  of  a  liquor  merchant  on  his  account  to 
the  keeper  of  an  eating-house  in  quantities  under  the  value  of  20«. 
was  recoverable  notwithstanding  the  statute.     And  the  *ground  of      [  *30i  ] 
the  decision  is  stated  to  have  been,  that  he  "  thought  this  case  did 
not  fall  within  the  mischiefs  intended  to  be  remedied  by  this  Act 
of  Parliament,  the  intent  of  which  was  to  prohibit  the  sale  of  such 
small  quantities  to  the  consumer ; ''  that  ''  the  liquors  were  not 
sold  to  the  defendant  for  his  own  consumption,  but  for  the  use  of 
guests  resorting  to  his  house  in  the  way  of  his  trade,  and  therefore, 
in  his  Lordship's  opinion,  not  within  the  Act  of  Parliament." 

It  now  becomes  our  duty,  after  argument  and  upon  deliberation 
(the  absence  of  which  circumstances  so  much  impairs  the  authority 
of  a  Nisi  Prius  decision,  whatever  weight  may  be  justly  due  to  the 
opinion  of  the  particular  Judge),  to  put  our  construction  upon  this 
statute.  The  preamble  certainly  alludes  to  the  mischief  noticed 
by  Lord  Kenton,  the  increase  of  immoderate  drinking  of  spirituous 
liquors  by  persons  of  the  lowest  sort ;  which  is  attributed,  in  a 
great  measure,  to  the  description  of  persons  who  had  obtained 
licences  to  retail  the  same^  and  to  those  who  had  presumed  to  retail 
the  same  without  any  licence.  And,  accordingly,  the  first  eleven 
sections  of  the  Act  are  directed  to  the  object  of  putting  those 
persons  under  better  and  more  strict  regulations.  Then  comes  the 
twelfth  section,  upon  which  the  question  turns,  and  which  has  been 
already  quoted.  Now,  that  the  prohibition  is,  in  terms,  of  all  sales 
of  spirituous  liquors  to  a  less  amount  than  20s.,  it  is  impossible  to 
doubt.  And  to  introduce  an  exception  not  there  to  be  found,  and 
which,  if  intended,  might  have  been  so  easily  introduced  and 
expressed,  is,  we  think,  to  curtail  and  abridge  the  meaning  of  plain 
words  in  a  manner  which  no  rule  of  construction,  of  which  we  are 
aware,  warrants. 

We  have  purposely  deferred    noticing    the  language  of    Lord       [  302  ] 
Tentebden  in  giving  the  judgment  of  the  Court  in  the  last  cited 
case  of  Burnyeat  v.  Hutchinson  (2) ;  which  is  to  the  following  effect. 
'*  The  words  of   the  Act  are  free  from  doubt.      They  contain   a 
general  and  absolute  prohibition  of   the  sale  of    spirits,  unless 

(1)  JadauM  V.  AUrill,  3  R.  R.  683  (2)  24  R.  R.  345  (o  B.  &  Aid.  241). 

(I  Peake's  N.  P.  C.  180). 
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Hughes       delivered  in  quantities  amounting  to  more  than  20s.  in  value  at 


«. 


DoNB.  one  time.  We  are,  however,  desired  to  narrow  the  construction,  by 
introducing  the  qualifications  of  a  sale  to  the  consumer  himself, 
and  by  confining  it  to  the  case  where  the  spirits  have  been  sold 
alone.  But  it  would  be  a  great  evil  to  introduce  such  qualifications ; 
and  I  think,  if  we  did  so,  we  should  probably  defeat  the  intentions 
of  the  Legislature." 

We  agree  to  this  construction,  and  think  we  ought  to  adopt  it. 
The  consequence  is  that  our  judgment  must  be  for  the  defendant. 

Judgment  for  defendant, 

♦ 

18^  EDAN  V.  DUDFIELD. 

[  302  ]  (1  Q.  B.  302—308  ;  S.  C.  4  P.  &  D.  656;  5  Jur.  317.) 

Goods  of  the  plaintiff  being  in  defendant's  hands  for  the  purpose  of  being 
sold  by  defendant  for  plaintiff,  defendant  told  plaintiff  that  he,  defendantf 
would  take  them  himself,  at  a  price  then  named.  Defendant  afterwards 
sold  them  to  a  third  party,  and,  after  that,  in  a  written  account  cuirent 
delivered  to  plaintiff,  debited  himself  with  the  price  of  the  goods  as  **  sold,*' 
not  adding  to  or  for  whom. 

Held  that,  under  sect.  17  (1)  of  the  Statute  of  Frauds,  this  was  evidence 
upon  which  a  jury  might  infer,  as  against  defendant,  a  contract  for  the 
sale  of  the  goods  by  plaintiff  to  defendant,  and  an  acceptance  by  defendant 
imder  the  contract. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Pleas.  1.  As  to  all  but  1{.  9s.  2d,,  parcel  &c.,  nunquam  indebitatus. 
Issue  thereon. 

2.  As  to  the  same,  a  set  off.     Beplication,  denying  the  debt  set 
off.    Issue  thereon. 
[  303  ]  8.  As  to  the  11.  9s.  2d.,  tender  of  the  same;  which  the  plaintiff 

took  out  of  Court,  and  acknowledged  satisfaction  pro  tanto. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  Middlesex 
sittings  after  Hilary  Term,  1889,  it  appeared  that  the  defendant 
was  employed  by  the  plaintiff  to  clear  goods  for  him  at  the  custom 
house,  and  was  accustomed  to  enter  goods  of  the  plaintiff,  and  did 
actually  enter  the  goods  now  in  question  (German  toys),  then 
belonging  to  the  plaintiff,  in  his  own  name.  In  the  beginning  of 
April,  1888,  plaintiff  was  in  defendant's  debt  to  the  amount  of 
about  502. ;  and  defendant  proposed  to  plaintiff  that  the  goods 
should  be  sold,  and  that  defendant  should  retain  his  debt  out  of  the 
proceeds ;  the  plaintiff  assented  to  this,  and  gave  defendant  a 

(1)  Repealed  by  Sale  of  Goods  Act,  1893  (56  &  o7  Vict.  c.  71),  s.  60,  and 
re-enacted  ibid.,  s.  4. — A.  C. 
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written  authority  to  sell  them.    Afterwards,  and  before  any  sale,        Edan 

defendant,  in  conversation  with  an  agent  of  plaintiff,  said  that  he    dudfibld. 

would  keep  the  goods  himself  at  the  invoice  price,  less  a  discount  of 

15  per  cent. :  this  was  communicated  to  plaintiff.     The  goods  were 

subsequently  sold  by  defendant,  about  the  end  of  April.     Afterwards 

the  defendant  delivered  an  account  current  to  the  plaintiff,  in  which 

was  an  item,  under  date  of  April,  1888,  "  Two  cases  of  toys,  &c., 

sold  for  120Z.*'     The  counsel  for  the  defendant  objected  that  there 

was  no  acceptance  to  satisfy  sect.  17  of  the  Statute  of  Frauds ;  but 

the  Lord  Chief  Justice  held  that  there  was  a  case  for  the  jury, 

reserving  leave  to  move  for  a  nonsuit.    Verdict  for  plaintiff. 

Kelly y  in  Easter  Term,  1889,  obtained  a  rule  nisi  for  a  nonsuit, 
and  also  for  a  new  trial,  on  affidavit,  and  on  *the  ground  that  the       [  *30i  ] 
verdict  was  against  the  evidence  (i).    In  the  last  term  (2), 

Thomas  showed  cause  : 

There  was  a  sufficient  acceptance  to  satisfy  sect.  17  of  the 
Statute  of  Frauds,  29  Car.  II.  c.  3.  The  goods  being  in  the  hands 
of  the  defendant,  he  could  do  no  more  towards  an  acceptance  than 
acknowledge  the  character  in  which  he  held  them.  That  he  did  by 
agreeing  to  become  the  purchaser.  No  further  act  of  ownership 
was  necessary.  Besides,  the  defendant  has  pleaded  a  set  off  and 
tender,  and  can  no  longer  dispute  the  contract.  One  contract  only 
was  suggested  ;  and,  therefore,  the  tender  of  11.  9s.  2d.  is  referable 
to  that,  and  constitutes  an  admission,  like  payment  into  Court,  the 
effect  of  which  is  shown  by  cases  collected  in  the  note  to  Rocker  v. 
Palsffrave  (3). 

(Lord  Denman,  Ch.  J. :  The  rule  now  is,  that  payment  and 
tender  operate  only  as  an  admission  of  some  contract  to  the  amount 
paid  or  tendered  (4).) 

Kelly y  contra  : 

The  goods  were  in  the  hands  of  the  defendemt  as  agent  for  the 
plaintiff:  at  that  time  there  was  no  acceptance.  Then  all  that 
passed  afterwards  was  a  verbal  contract.  To  construe  this  as  a 
compliance  with  sect.  17  of  the  Statute  of  Frauds,  would  be  to 

(1)  The  argument  for  the  new  trial  Williams,  and  Coleridge,  J  J. 
is  omitted.  (3)  1  Camp.  557. 

(2)  November  17th,  184r).  Before  (4)  See  note  (a)  to  Jones  v.  FHut, 
Lord    Denmau,     Ch.   J.,    LitUedale,  50  E.  E.  527  (10  Ad.  &  El.  757). 
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edax       introduce  the  very  mischief  against  which  that  enactment  was 

DuDPiELD.    directed.     The  buyer  must  **  accept  part  of  the  goods  so  sold,  and 

actually  receive  the  same.'*    There  has  been  no  actual  receipt:  the 

[  *306  ]      attempt  is  to  imply  a   *virtual  receipt  from  a  verbal   contract. 

Something  must  take  place  in  fact,  not  in  words  merely,  inconsistent 

with  the  previous  holding. 

(Lord  Denman,  Ch.  J. :  Suppose  a  party,  entrusted  with  goods  for 
sale,  were  to  sell  them,  accompanying  the  sale  with  a  declaration 
that  the  sale  was  on  his  own  account :  as  against  him,  would  not 
that  be  evidence  that  he  had  previously  accepted  ?  Does  not  your 
argument  tend  to  show  that  the  Statute  of  Frauds  ought  to  have 
gone  farther  than  it  does,  and  have  required  written  evidence  of  the 
acceptance  ?) 

This  is  a  case  in  which  an  actual  acceptance  was  impossible ;  and, 
therefore,  the  only  method  of  satisfying  the  statute  was  by  a  written 
contract.  In  Nicholle  v.  Plume  (i)  it  was  held  that  a  constructive 
acceptance  was  insufficient,  on  the  authority  of  Hanson  v. 
Armitage  (2).  In  Phillips  v.  Bistolli  (3)  it  is  laid  down  that  the  jury 
must  be  satisfied  of  a  delivery  and  an  actual  acceptance. 

Cur,  ode.  vuU. 

Lord  Denman,  Gh.  J.,  in  this  Term  (January  12th),  delivered  the 
judgment  of  the  Court.  After  stating  the  ground  of  motion  to  be 
that  there  was  no  memorandum  in  writing,  nor,  as  the  defendant 
alleged,  any  acceptance,  his  Lordship  proceeded  as  follows : 

The  facts  were,  that  the  defendant  had  acted  as  agent  for  the 
plaintiff  on  several  occasions  in  relation  to  certain  merchandises 
imported  from  France,  and  that  the  goods  in  question  were  lying 
at  the  custom  house  in  the  defendant's  name,  to  be  sold  by  him  for 
the  plaintiff.  The  plaintiff  was  considerably  indebted  to  the 
[  *306  ]  defendant,  who  ^was  pressing  that  a  sale  should  be  made,  that  he 
might  pay  himself  out  of  the  proceeds ;  and  an  authority  to  sell, 
dated  6th  April,  was  given  by  the  plaintiff  to  the  defendemt,  and 
produced  in  the  course  of  the  plaintiff's  evidence.  But  a  witness 
stated  that,  at  the  end  of  the  same  month,  he  had  called  on  the 
defendant  on  behalf  of  the  plaintiff,  and  that,  in  that  conversation, 
the  defendant  finally  agreed  to  buy  these  goods  himself,  15  per  cent, 
under  the  cost  price.     The  defendant  subsequently  sold  the  goods, 

(1)  1  C.  &  P.  272.  S.  C,  1  D.  &  R.  128), 

(2)  24  R.  R.  478  (5  B.  &  Aid.  uo7.  (3)  2G  R.  R.  433  (2  B.  &  C.  oil). 
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and   rendered  a  debtor  and  creditor  account  to  the  plaiutiif,  in        £dan 
which  credit  was  given  to  the  plaintiff  for  the  goods,  by  an  item  in    dvdv'ield. 
these  words,  "Goods"  (describing  them)  "sold  for   120Z."    The 
action  was  brought,  in  effect,  for  that  sum  ;  and  the  verdict  passed 
accordingly. 

The  plaintiff  argued  that  this  parol  contract  of  sale  was  binding 
within  the  statute,  because  the  defendant  had  accepted  the  goods,  in 
selling  them  and  keeping  the  money.     This  was  denied ;    and  it 
was  said  that  the  statute,  requiring  acceptance  and  actual  receipt 
of  the  whole  or  part  where  there  was  no  written  memorandum,  could 
not  be  satisfied  in  the  case  of  one  at  the  time  of  the  bargain 
possessed  of  the  goods,  inasmuch  as  that  circumstance  prevents 
them  from  being  delivered  to  him,  or  actually  received  by  him,  in 
virtue  of  the  sale.    At  all  events,  it  was  contended  that  no  act  could 
be  relied  on  to  prove  acceptance  and  receipt,  but  what  was  inconsis- 
tent with  the  purpose  of  the  prior  possession ;  whereas,  in  this  case, 
all  that  was  done,  the  sale  and  the  account  rendered,  were  perfectly 
consistent  with  the  authority  previously  given,  and  the  defendant's 
character  of  agent.    We  have  no  doubt  that  one  person  in  posses- 
sion of  another's  goods  may  become  *the  purchaser  of  them  by       [  *so7  ] 
parol,  and  may  do  subsequent  acts,  without  any  writing  between 
the  parties,  which  amount  to  acceptance ;  and  the  effect  of  such 
acts,  necessarily  to  be  proved  by  parol  evidence,  must  be  submitted 
to  the  jury.    We  entertain  this  opinion  after  fully  considering  all 
the  cases  cited,  especially  Elmore  v.  Stone  (i),  NichoUe  v.  Plume  (2) ^ 
Maherley  v.  Sheppard  (3) ;    agreeing  that  such  evidence  must  be 
unequivocal,  but  thinking  the  question,  whether  it  is   so  or  not 
under  all  the  circumstances,  fact  for  the  jury,  not  matter  of  law  for 
the  Court. 

It  was  indeed  contended  that  parol  evidence  was  inadmissible  to 
explain  the  character  of  the  acts  relied  on  to  prove  acceptance ;  for 
that  to  admit  it  would  let  in  all  the  inconvenience  which  the  statute 
was  intended  to  prevent.  No  case,  however,  warrants  the  holding 
the  rule  so  strict :  nor  does  convenience  require  it ;  for,  where  there 
is  the  foundation  of  an  act  done  to  build  upon,  the  admission  of 
declarations  to  explain  that  act  lets  in  only  that  unavoidable  degree 
of  uncertainty  to  which  all  transactions  to  be  proved  by  ordinary 
parol  evidence  are  liable.  Upon  this  principle,  stat.  9  Geo.  IV. 
c.  14,  s.  1,  on  a  very  analogous  matter,  has  been  construed  in  the 

(1)  10  B.  E.  578  (1  Taunt.  458).  ^  (3)  38  B.  B.  403  (10  Bing.  99).  And 

(2)  1  0.  &  P.  272.  ''    '      see  DodsUy  v.  VarUy,  12  Ad.  &E1.  632. 
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Edan  Court  of  Exchequer.  For,  whilst  iii  JVillis  v.  Xewham  (i)  it  was 
DuDFiBLD.  held  that  part  payment,  to  take  a  case  out  of  the  Statute  of  Limita- 
tions, could  not  be  proved  by  a  verbal  acknowledgment  only,  it  was 
held  in  Waters  v.  Tonqykins  (2)  that,  where  a  sum  had  been  paid 
[  •308  J  without  any  statement  on  what  account,  declarations  *were 
admissible  to  explain  on  what  account.  Therefore  a  nonsuit  cannot 
be  entered. 

The  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence,  was  supported  by  some  very  strong  observa- 
tions on  the  probabilities  of  the  case,  which  were  not  however 
exclusively  in  favour  of  the  defendant.  It  was  moved  for,  also,  on 
defendant's  affidavit,  which  we  have  thought  it  right  to  examine 
carefully  with  those  on  the  other  side.  The  answer  which  these 
give  is  complete :  no  subsequent  information  has  been  or  can  be 
obtained ;  and  the  defendant's  case  is  narrowed  to  the  improbability 
that  that  of  his  adversary  can  be  true.  But  this  has  been  already 
considered  by  the  jury,  who  were  satisfied  with  the  proof  of  it  by  a 
witness  whose  character  stands  unimpeached. 

Rule  discharged. 


i8ii.  LEWIS  V.  EEILLY  and  WATSON  (3). 

Feb.  2.  ^   ^ 
(1  Q.  B.  349—352  ;  S.  C.  10  L.  J.  Q.  B.  135  ;  4  P.  i&  D.  629.) 

>         -J  To  an  action  by  the  indorsee  on  a  bill  drawn  by  defendants  A.  and  B.,  as 

partnera,  payable  to  their  own  order,  and  indorsed  by  them,  defendant  B. 
pleaded  that  the  bill  was  indoreed  by  A.  to  plaintiff,  in  the  partnership 
name,  after  a  dissolution  of  the  partnership,  without  the  privity  or  consent 
and  in  fraud  of  defendant  B.,  and  for  A.'s  private  purposes;  and  that 
plaintiff  knew  of  the  dissolution  at  the  time  of  the  indorsement : 

Held,  after  verdict  for  defendant,  that  the  plea  was  bad  for  not  showing 
that  plaintiff  had  colluded  with  A.,  or  was  privy  to  the  fraud. 

Assumpsit  on  a  bill  of  exchange.  The  declaration  stated  that 
defendants,  **  trading  under  the  style  and  firm  of  Keilly  and 
Watson,"  drew  the  bill  for  80Z.,  with  interest,  on  T.  M.,  payable 
two  years  after  date  to  their  own  order,  and  indorsed  it  to  plaintiff; 
and  that  it  was  accepted  by  T.  M.,  who  afterwards  dishonoured  it. 

Plea,  by  Reilly,  that,  before  and  at  the  time  of  making  the  bill, 
defendants  were  carrying  on  the  business  of  surgeons  as  partners 

(1)  3  Y.  &  J.  518.  Partnership,     6th     ed.      225,     226): 

(2)  41  R.  B.  827  (2  C.  M.  &  B.  723.  cf.  Smith  v.  Wt'tittr  (1838)  51  R.  B. 
*S.  C.  TjT.  &  Gr.  137).  678;  4  M.  &  W.  454  ;  and  see  also 

(3)  This  case  is  anomalous  and  has  Garland  v.  Jacornb  (1873)  L.  B.  8  £x. 
been  adversely  criticised  (Lindley  on  216,  220. — A.  C. 
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muler  the  above  style  and  firm ;  and  that,  at  the  time  of  indorsing  lewis 
the  bill  to  plaintiff,  the  said  partnership,  theretofore  subsisting  reillt. 
between  them,  had  been  and  was  dissolved,  whereof  plaintiff,  at 
the  time  of  the  said  indorsement,  had  notice;  and  that  the  bill 
was  indorsed  by  defendant  Watson  to  plaintiff  in  the  name  of  the 
said  supposed  partnership  after  the  dissolution  thereof  as  afore- 
said, without  the  privity  or  consent,  and  in  fraud,  of  defendant 
Reilly,  and  for  defendant  Watson's  sole  and  separate  purposes. 
Verification. 

Replication,  that  plaintiff  had  not,  at  the  time  of  the  indorsement, 
notice  that  the  said  partnership  was  dissolved,  in  manner  and  form 
&c.    Issue  thereon. 

The  defendant  Watson  suffered  judgment  by  default.  [  350  ] 

The  cause  was  tried  before  Lord  Denman,  Gh.  J.,  at  the 
Middlesex  sittings  after  Trinity  Term,  1839 ;  and  a  verdict  was 
found  for  the  defendant. 

Hiimfreij,  in  the  following  Term,  obtained  a  rule  nisi  for  judgment 
non  obstante  veredicto. 

Busby  now  showed  cause : 

The  action  is  against  a  retiring  partner  on  a  bill  indorsed  by  the 
late  partner  for  his  own  purposes  without  any  authority,  and  in 
fraud  of  the  defendant  Beilly.  The  replication  admits  this,  and 
merely  denies  the  plaintiffs  knowledge  of  the  dissolution  at  the 
time  of  the  indorsement.  The  jury  find  that  he  had  notice.  The 
indorsement  was,  in  effect,  a  new  drawing ;  and  there  is  no  ground 
for  supporting  the  right  of  the  defendant  Watson  to  bind  his  late 
partner  by  drawing  a  new  bill  for  purposes  unconnected  with  the 
partnership,  especially  when  the  plaintiff  knew  that  he  was  no 
longer  a  partner.  An  action  could  not  have  been  sustained  on 
such  a  bill,  even  if  the  partnership  had  continued :  Shirreff  v. 
iriZfc«  (i),  Ridley  v.  Taylor  {2),  Lord  Ellenborouoh,  Ch.  J.,  in 
Stcan  V.  Steele  (3),  says,  "  The  distinction  is  well  settled,  that  if  a 
creditor  of  one  of  the  partners  collude  with  him  to  take  payment 
or  security  for  his  individual  debt  out  of  the  partnership  funds, 
knowing  at  the  time  that  it  is  without  the  consent  of  the  other 
partner,  it  is  fraudulent  and  void."  Even  a  general  notice  is 
suf&cient  to  protect  retiring  partners  from  liability  to  bills  drawn 

(1)  5  B.  E.  509  (1  East,  48).  cases    collected   in  note  {h)  to  Baker 

(2)  13  East,  175.  v.    Charlton,  1  Peake's  N.  P.  C.  81 

(3)  8  B.  B.  618  (7  East,  210).     See      (3rd  ed.). 
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Lewis        *or  accepted  since  the  dissolution:  Xeivsome  v.  Coles  (i),  WrighUon 
Reilly.      v.  PnUan  (2).     And  the  law  seems  to  be  the  same  though   the 
[  *36i  ]      bill  may  have  been  accepted  for  a  partnership  debt :   Dolman  v. 
Orchard  (3). 

Humfrexfy  contra  : 

The  bill  was  drawn  by  the  defendant,  and  must  be  taken  to  have 
been  accepted  during  the  partnership.  No  collusion  between  the 
plaintiff  and  the  defendant  Watson  is  shown ;  nor  is  it  stated  that 
the  plaintiff  knew  of  any  thing  averred  in  the  plea,  except  that  the 
partnership  was  dissolved  before  the  indorsement.  If  it  had 
averred  notice  of  the  co-defendant's  fraudulent  purpose,  it  might 
have  been  a  defence.     (He  was  then  stopped  by  the  Court.) 

Lord  Dbnman,  Ch.  J. : 

The  fact  found  for  the  defendant  is  not  material.  The  plea 
admits  an  indorsement  by  the  defendants,  but  relies  upon  the  want 
of  authority  of  Watson  to  indorse  it  when  the  partnership  had 
ceased.  It  is  perhaps  doing  no  violence  to  language  to  say  that 
the  partnership  could  not  be  dissolved  as  to  this  bill,  so  as  to 
prevent  it  from  being  indorsed  by  either  defendant  in  the  name 
of  the  firm.     The  plaintiff  is  therefore  entitled  to  recover. 

LiTTLEDALE,  J.  : 

The  bill  is  well  drawn,  and  accepted  during  partnership.  To 
make  it  of  any  value,  both  the  defendants  must  indorse  it ;  and 
I  see  no  objection  to  doing  so  after  the  general  partnership  has 
been  put  an  end  to,  since  it  does  not  appear  that  the  plaintiff  knew 
[  ♦852  ]  ^of  the  fraud  upon  the  defendant  Reilly,  or  of  the  private  object 
of  Watson  when  he  indorsed  it. 

Patteson,  J. : 

If  the  bill  was  duly  drawn  by  the  defendants,  when  partners, 
which  is  here  admitted,  it  continued  to  be  their  joint  property  after 
the  partnership  was  dissolved,  and  might  therefore  properly  be 
indorsed  in  their  joint  names.  To  constitute  a  defence,  the 
plea  should  have  shown  such  a  fraudulent  collusion  between  the 
plaintiff  and  Watson  as  would  have  vitiated  the  bill,  even  if  the 
partnership  had  continued. 


(1)  12  E.  E.  756  (2  Camp.  617).  Sid). 

(2)  18  E.  E.  784  (1  Stark.  N.  P.  C.  (3) 


(3)  2  C.  &  P.  104. 
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Coleridge,  J. :  Lewis 

V, 

The  dissolution,   and    therefore   the   fact  of    notice,   is   quite       Hkilly. 
immaterial.      The  issue,   therefore,   decides    nothing    as    to    the 
right  of  the  plaintiff. 

Ride  absolute. 


EEG.  V.  POWELL,  Steward  of  the  Manor  of  Eichmond.        i84i 

(1  Q.  B.  352—365 ;  S.  C.  10  L.  J.  Q.  B.  148 ;  4  P.  &  D.  719.)  r  ^j 

A  mandamus  to  admit  to  a  copyhold  tenement  must  be  directed  to  the  lord 
of  the  manor,  as  well  as  to  the  steward ;  not  to  the  steward  only. 

A  maudamits  to  admit  will  not  issue  to' the  steward  of  a  manor  belonging 
to  the  Crown,  though  he  may  have  received  his  appointment  from  the 
Commissioners  of  Woods  and  Forests  under  the  Crown  Lands  Act,  1829,  s.  14. 

That  statute,  giving  to  commissioners  the  management  of  the  land  revenues 
of  the  Crown,  does  not  devest  the  legal  estate  out  of  the  Crown. 

Where  the  validity  of  the  return  to  a  mandamus  is  argued  on  a  concilium^ 
the  defendant  has  a  right  to  object  to  the  writ  in  matters  of  substance 
appearing  on  the  record;  and  the  objection,  that  it  is  directed  to  the  steward 
of  the  manor  alone,  when  the  lord  ought  to  be  joined,  is  matter  of  substance. 

MA.VDAMrs  to  John  AUder  Powell,  Gent.,  steward  of  the  manor 
of  Bichmond,  otherwise  West  Sheen,  in  the  county  of  Surrey,  to 
hold  a  court  and  admit  Elizabeth  Halford  as  tenant  to  a  copyhold 
tenement  of  the  manor  surrendered  by  one  H.  L.  to  the  use  of 
E.  Halford,  and  her  heirs  according  to  the  custom. 

The  return  stated  that  the  Queen  was  seised  of  the  ^manor  in  [  *353  ] 
fee  in  right  of  her  Grown :  that,  by  immemorial  custom  within  the 
manor,  if  any  person  has  become  entitled  as  purchaser,  viz.  by 
surrender,  devise,  or  otherwise,  to  any  estate  in  customary  lands 
within  the  manor,  and  has  been  admitted  tenant  thereof,  not 
being,  at  the  time  of  such  admittance,  a  customary  tenant,  then 
such  person  has  paid  to  the  lord  an  arbitrary  fine  usually  assessed 
at  two  years'  annual  value  of  the  lands;  but  if  such  person  was 
then  a  customary  tenant,  he  has  paid  a  less  sum,  viz.  a  fine  to  the 
amount  of  only  two  years,  quit  rent  of  the  lands :  that  for  200 
years  past  it  has  been  usual  and  customary  for  the  steward,  on 
behalf,  and  for  the  benefit  and  protection,  of  the  lord,  to  make 
with  persons,  not  customary  tenants,  applying  to  be  admitted  to 
tenements  of  small  extent  and  value,  bargains,  contracts,  and 
agreements  to  prevent  such  persons,  after  admittance,  from 
availing  themselves  of  the  above  custom  to  avoid  payment  of  the 
larger  fines  in  the  event  of  their  afterwards  being  admitted  to  other 
customary  tenements  in  the  manor.     Various  instances  of  such 
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bargains  were  set  forth.  The  return  then  stated  that,  l)efore  the 
surrender  of  the  copyhold  mentioned  in  the  writ,  E.  Halford  had 
become  entitled,  as  devisee,  to  other  copyholds  of  large  annual 
value,  not  then  being  a  copyhold  tenant  of  the  manor ;  and  it  set 
forth  facts  showing  that  the  tenement  now  in  question  had  been 
purchased  with  intent  to  avoid  the  payment  of  the  larger  fine  on 
admission  to  the  devised  lands :  it  also  stated  that  defendant  had 
offered  to  admit  E.  Halford  on  terms  calculated  to  prevent  evasion 
of  that  fine,  but  she  had  refused  to  be  so  admitted. 

To  this  return  the  prosecutor  stated  several  objections,  which  it 
is  not  material  to  set  forth,  denying  that  *the  excuse  for  refusing 
to  admit  was  sufficient,  or  properly  alleged  on  the  record.  The 
'case  was  set  down  in  the  Crown  paper  for  argument  on  conciUtuUy 
and  was  argued  in  last  Michaelmas  vacation  (i). 

J.  Scriven,  against  the  return : 

The  Court,  upon  granting  a  rule  absolute  for  the  mandamus  in  this 
case,  has  decided  that  the  writ  might  be  directed  to  the  steward  alone. 
{Sir  J.  Cami^hell,  contra,  declared  his  intention  to  dispute  this  (2).) 


(1)  November  27th  and  28th.  Before 
Lord  Denman,  Ch.  J.,  Littledale, 
Williams,  and  Coleridge,  JJ. 

(2)  Sir  J,  CampheU^  Attorney- 
General,  showed  cause  against  the  rule 
nisi  for  a  mandamus  in  Michaelmas 
Tei-m  (November  2nd),  1839,  before 
Ijord  Denman,  Ch.  J.,  Patteson, 
Williams,  and  Coleridge,  JJ.  lie 
contended  that  the  mandamus  could 
not  go  to  the  steward  only,  but  must 
l)e  directed  to  the  lord  also ;  and,  as 
the  Queen  here  was  the  lady,  thei*e 
coidd  be  no  mandamuSf  but  the  remedy 
was  by  petition  of  right.  And  he  relied 
upon  Be<f,  v.  The  Stncard  of  the  Manor 
of  Witchford,  decided  in  the  preceding 
Term  (see  continuation  of  this  note  in 
the  next  page). 

Sir  W.  W.  FoUett  and  J,  Srn'rni, 
contra,  argued  that  there  was  no 
precedent  of  such  a  petition;  that 
admittance,  whether  by  the  lord  or  the 
steward,  was  a  ministerial  act,  as  to 
which  there  was  no  option :  and  that, 
pince  stat.  10  Geo.  IV.  c.  50,  the 
steward,  in  the  case  of  a  Crown  manor, 
was  the  person  to  whom  the  writ  ought 


to  go :  and  they  cited  Roive  v.  Brentott, 
32  B.  B.  524  (3  Man.  &  E.  133 ;  as  to 
mandamus  for  inspection);  Rogers  v. 
Jones,  27  B.  B.  389  (5  Dowl.  &  B.  268) ; 
Hohoyd  V.  Breare,  21  B.  B.  361  (2 
B.  &  Aid.  473) ;  Harris  v.  Jays  (Cit>. 
Eliz.  699);  2  Watk.  on  Copyholds, 
12  (Coventry's  ed.)  Com.  Dig.  Man- 
damus (A) ;  Rex  v.  Rigge  (2  B.  &  Aid. 
550) ;  Rex  v.  Rennett  (2  T.  B.  197). 

Cur,  adr,  ruH, 

LoRT)  Denkax,   Ch.  J.,  in  the  same 
Term,  November  4th,  gave  judg- 
ment as  follows : 
The  objection  here  was  that  the  lord 
had  not  been  served  with  the  rule; 
and  last  Term  we  held  such  an  objection 
correctly   taken.      There    are    many 
instances  in  which  the  steward  only 
has  been  served,   but    in    those   the 
objection  does  not  appear  to  have  been 
raised.    The  Crown,  however,  may  be 
an  exception  to  the  rule  in  such  cases ; 
and,  at  all  events,  the  steward,  since 
stat.  10  Geo.  lY.  c.  50,  appears  to  be 
so  far  a  statutory  officer  that  a  writ 
ought  to  issue. 

Ride  ahsolutr^ 


VOIi.  LV.] 
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In  l{<^.r  V.  The  Jmtivis  oj  *  Leicester  (i),  the  Court  would  not  permit 
\\  point  decided  on  the  rule  nisi  to  be  again  diHcussed  on  a  comdium, 

(Lord  Dbnman,  Ch.  J. :  The  objection  is  rather  ad  veiecandiam. 
There  are  cases  in  which  we  should  entertain  the  objection  on  the 
return.) 

The  steward  is,  *in  all  cases,  a  party  to  the  writ ;  in  most  cases  he 
is  exclusively  interested;  for  the  lord  has  usually  delegated  his 
own  powers  to  him  for  a  valuable  consideration,  and  ought  not 


Keg. 

V. 

Powell. 
[  •sss  ] 


BEG.  V,  EVANS,  Steward  of  the 
MA^fOR  OF  WITCHFORl). 

A  mandamus  will  not  be  granted, 
commanding  the  eteward  of  a  manor 
to  accept  a  surrender  into  the  hands 
of  the  lord  according  to  the  custom, 
unless  the  lord  be  made  party  to  the 
rule. 

Sir  W.  W,  FoUett,  in  Easter  Term, 
1838,  obtained  a  rule  calling  on  H.  B. 
Evans,  steward  of  the  manor  and 
courts  of  Witchford,  in  the  Isle  of 
Ely,  to  show  cause  why  a  mandamm 
should  not  issue  commanding  him  to 
accept  a  surrender  to  uses  from  Charles 
Cross,  a  tenant  of  the  manor,  into  the 
hands  of  the  lord,  acdbrding  to  the 
custom  of  the  manor,  of  lands  and 
premises  lying  within,  and  holden  of, 
the  manor ;  on  notice  to  the  steward. 
By  the  affidavits  it  appeared  that  a 
surrender  had  been  tendered  to  the 
steward,  who  had  refused  to  accept  it, 
saying  that  it  was  not  a  common  law 
surrender,  and  he  was  not  bound  to 
accept  it. 

jSiVe^.  Crtw/)6«'//,  Attomey-CJeneral, 
now  showed  cause,  and  contended, 
that  the  lord  of  the  manor  should  have 
been  made  a  party  to  the  rule.  The 
lord  may  be  deprived  of  his  fine.  The 
decision  may  affect  the  evidence  of  the 
custom.  The  steward  may  be  out  of 
office  before  the  mandamus  issues.  In 
/?«r.  V.  The  Lord  of  the  Manor  of 
Oundfe  (40  R.  B.  288 ;  1  Ad.  &  El.  283) 
the  rule  was  directed  to  both.the  steward 
and  the  lord. 

(LiTTLEDALE,  J.,  referred  to  Bex  v. 
The  Lord  of  tfie  Manor  of  Hendon  (2 
T.  B,  484)). 


Kelly,  contra y  contended  that  the 
practice  was  not  uniform,  and  referred 
to  Rogers  v.  Jones  (27  R.  R.  629 ;  5 
Dowl.  &  Ry.  484). 

(Lord  Denman,  Ch.  J. :  There  the 
lord  had  no  interest  in  the  question : 
the  mandamus  was  to  permit  the 
inspection  of  rolls  which  the  steward 
held  on  behalf  of  all  who  were  inter- 
ested in  them.) 

The  steward  here,  as  a  public  officer, 
represents  all  interested :  the  lord  has 
no  interest  distinct  from  that  of  the 
steward. 

(Lord  Denman,  Ch.  J. :  Then  why 
not  join  the  lord  ? 

Patteson,  J. :  Scriven  (1  Copyh. 
624,  ed.  3)  says,  "  It  must  certainly 
be  allowed  that  a  mandamus  is  never 
granted  to  compel  a  mere  ministerial 
officer  to  do  his  duty.**  But  he  adds 
that  the  steward  is  a  judge,  and  so  far 
not  merely  ministerial.) 

The  Court  (Lord  Denman,  Ch.  J., 
LiTTLEDALE,  Patteson,  and 
Williams,  JJ.) 

Discharged  the  rule, 

A  mandamus  to  the  lord  and  steward 
was  afterwards  moved  for,  and  the 
writ  granted,  May  13th,  1840. 

(1)  4  B.  &  C.  891,  note  (a),  at  the 
end.  But  see  Reg,  v.  The  Justices 
of  Staffordshire,  45  R.  R.  412  (6  Ad.  & 
El.  84,  101);  Reg,  v.  Payn,  11  Ad. 
&  El.  955. 


[  ♦35fi  ] 


1839. 
May  27. 

[  865,  w.  ] 
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Keg.         atterwards  to  be  called  upon  to  perform  the  duties  himself.     Iii  the 

Powell,      case  of  a  Crown  manor  there  is  still  less  interest  in  the  lord ;  for 

the  management  of  Crown  lands  is  vested  in  commissioners,  who 

appoint  the  stewards :  10  Geo.  IV.  c.  50,  s.  14.     (He  then  argued 

the  case  on  the  other  objections,  citing  Rex  v.  Bouffhey  (i).) 

Sir  J.  Campbell,  Attorney-General,  contra  : 

There  are  two  questions:  Would  a  mandamm  lie  against  the 
steward  of  a  private  lord,  without  joining  the  lord  ?  If  not,  will  it 
lie  against  the  steward  of  a  Crown  manor  ?  On  the  first  point,  it 
is  to  be  recollected  that  the  application  in  this  case  is  confined  to 
the  proceedings  of  the  steward  in  the  customary  court,  where  he  is 
no  judge  but  a  mere  servant.  The  lord  may  admit  in  person  if  he 
pleases,  as  appears  by  the  authorities  collected  in  Scriven  on 
Copyholds,  vol.  i.  p.  144,  145  (3rd  ed.),  and  the  fourth  resolution 
in  Melwich  v.  Lnt4*r,  4  Rep.  26  b. 

(Lord  Dbnman,  Ch.  J. :  In  Reg.  v.  The  Steward  of  the  Manor  or 
Witchford  (2)  we  held  that  the  lord  should  be  made  a  party.) 

Scriven  (vol.  i.  p.  625)  refers  to  Rex  v.  The  Borotigh  of  Midhurst  (9) 
as  an  early  instance  of  a  mandamus  to  the  lord  **  or  his  steward." 

(LiTTLEDALE,  J. :  The  report  itself  says  lord  and  steward ;  and 
the  report  in  Sir  W.  Blackstone's  Beports  (4)  mentions  the  lord 
alone.) 

[  ♦3r»7  ]  In  Rex  v.  Coggan  (5)  the  writ  was  also  directed  *to  both.  If  then 
the  interest  of  the  lord  requires  that  he  should  be  joined  in  the  case 
of  private  persons,  it  is  an  argument  a  fortiori  in  the  case  of  the 
Crown.  Before  the  Civil  List  Acts,  of  which  one  of  the  earliest  is 
1  Ann.  st.  1,  c.  7,  the  property  of  the  Crown  was  at  the  absolute 
disposal  of  the  sovereign.  It  might  be  alienated,  demised,  and 
managed  at  his  will,  and  he  might  act  in  person  in  the  grant  of  an 
admittance  to  copyholds.  In  such  a  state  of  things  it  would  have 
been  evidently  irregular  and  unconstitutional  to  issue  a  mandate  to 
the  sovereign  himself ;  and  to  issue  it  to  the  steward,  who  might 
return  that  he  acted  by  the  command  of  the  sovereign,  would  only 
be  another  way  of  attempting  to  command  the  sovereign  himself 

1)  25  K.  R.  516  (1  B.  &  C.  565).  (3)  1  Wile.  283. 

(2)  7  Dowl.  P.  C.  709.  8.  C.  p.  267,  (4)  1  W.  Bl.  60. 

continuing  note  (2)  on  p.  266.  (5)  8  E.  E.  509  (6  East,  431).  * 
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by  a  mandate  issuing  in  his  own  name.     In  Hanis  v.  Jay  (i)  it  is        Rko. 

said  to  be  the  duty  of  the  steward  of  the  Crown,  before  he  makes  a      Powell. 

grant  of  an  escheated  copyhold,  to  take  advice  of  the  Lord  Treasurer, 

Chancellor,  or  Barons  of  the  Exchequer.     This  shows  both  the 

interest  of  the  Crown,  and  the  precautions  which  the  law  has  taken 

to  protect  it  in  such  cases.     Yet  the  precautions  would  be  of  little 

avail  if  this  Court  might  command  the  steward  to  act  without 

taking  the   steps  necessary  to  inform   the   Crown,   or  even  the 

Commissioners  of  Woods  and  Forests,  of  the  proceeding.    It  is  a 

mistake  to  suppose  that  the  question  is  one  of  fine  only.     A  custom 

is  involved,  which  may  greatly  affect  the  value  of  the  property.    It 

does  not  appear  how,  or  by  whom,  the  appointment  of  steward  was 

made  in  this  case  ;  but,  supposing  it  made  under  10  Geo.  IV.  c.  50, 

8.  14,  it  only  has  "  the  like  force  and  effect  as  if  the  *same  had       [  *358  ] 

been  made  by  his  Majesty ;  "  so  that  the  argument  of  the  prosecutor 

is  not  advanced  by  the  statute  (2).     Nor  does  that  Act,  or  the  Civil 

List  Acts,  alter  the  estate  of  the  sovereign  in  the  Crown  lands. 

They  have  only  put    them    under    different    management,    and 

affected  them  with  a  public  trust  during  the  life  of  the  existing 

monarch. 

(Coleridge,  J. :  Is  there  any  instance  of  a  viandamm  in  respect 
of  a  manor  of  the  Duchy  of  Lancaster  or  Cornwall  ?) 

In  Rone  v.  Brenton{^)  Lord  Tenterden  seems  to  have  thought 
that  it  lay  against  an  officer  of  the  Duchy  of  Cornwall  to  compel 
inspection  of  Court  rolls  in  his  possession  ;  but  it  is  a  mere  obiter 
dictum  ;  and,  at  all  events,  the  case  differs  from  this,  where  it  is 
sought  to  interfere  with  the  management  of  Crown  property. 
The  proper  remedy  is  by  petition  to  the  Crown,  which  will  be 
indorsed  that  '^  right  be  done ''  in  such  Court  as  shall  be  fittest  for 
the  determination  of  the  question. 

(Coleridge,  J. :  Will  a  petition  of  right  lie  except  where  the 
Crown  is  in  possession  ?     Blackstone  says  it  lies  **  where  the  King 

(1)  4  Rep.  30  cr.  Some  iustances  were   also  stated  to 

(2)  The  defendant  was,  in  fact,  have  occun*ed,  during  the  late  reign, 
upix>iuted  by  the  Chancellor  of  the  of  rules  made  absolute  for  a  imtndamua 
Exchequer,  and  not  under  stat.  10  against  the  steward  of  a  manor  of  the 
Geo.  IV.  c.  50.  See  the  section,  135,  Duchy  of  Cornwall  to  admit  copy- 
saving  such  right  of  appointment,  holdors ;  but  the  objection,  though 
But  this  fact  did  not  appear  on  the  not  overlooked,  had  been  waived  by 
return.  consent. 

(3)  32  fi.  K.  524  (3  Man.  &  K.  296). 
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Ueo.        is  in  full  possession  of  any  hereditaments  or  chattels :  *'  8  Gomm. 

POWKLL.        256.) 

Blaekstone  appears  to  be  speaking,  in  that  passage,  of  cases  in 
which  a  real  action,  or  ejectment,  or  trover  woald  have  lain  against 
a  subject.  Where  a  petition  to  a  private  lord  of  a  manor  by  his 
copyhold  tenants  lies  at  common  law,  the  remedy  in  the  case  of  the 
[  *359  ]  Crown  is  stated  to  be  a  petition  *to  the  King  in  his  Exchequer 
Chamber :  Edwards's  case,  1  Kol.  Ab.  589,  tit.  Comt  (Q.).  There 
may  be  practical  difficulties  in  finding  the  appropriate  remedy,  but 
the  prosecutor  is,  at  all  events,  only  in  the  condition  in  which 
every  subject  was,  in  respect  of  a  common  law  remedy,  before 
the  Court  had  adopted  the  recent  practice  of  enforcing  an  admittance 
by  mandamus. 

Scriven^  in  reply : 

The  effect  of  stat.  10  Geo.  lY.  c.  50,  s.  14,  is  to  take  away  from 
the  sovereign  the  right  to  hold  a  customary  Court  in  person  ;  for  it 
is  distinctly  provided  that  the  stewards  appointed  by  the  commis- 
sioners shall  hold  Courts,  and  do  all  other  duties  incident  thereto. 
The  steward  is  now  an  independent  officer,  and  no  longer  holds  at 
the  will  of  the  Queen  ;  the  argument,  therefore,  on  the  part  of  the 
defendant,  derived  from  the  nature  of  his  tenure,  fails,  and  the  case 
is  one  distinguishable  from  any  that  could  arise  at  common  law. 
If  the  writ  will  not  lie,  there  will  be  a  wrong  without  any  remedy  ; 
for  there  is  no  authority  for  holding  that  a  petition  of  right  will 
extend  to  any  case  but  where  a  common  law  proceeding  in  rem  is 
the  proper  remedy.  It  may  afford  a  precarious  redress  where 
lands  or  goods  are  withheld  by  the  Crown,  but  none  where  it  is 
sought  to  enforce  the  specific  performance  of  an  act  in  ^>at«,  when 
no  action  lay  at  common  law. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  delivered  in  this  vacation 
(Saturday,  6th  February),  by 

LoBD  Denman,  Ch.  J. :    After  stating  the  nature  of  the  mandamus 
and  return,  his  Lordship  proceeded : 

[  360  ]  On  the  argument,  the  counsel  for  the  defendant  argued  that  the 

return  was  sufficient ;  and  he  also  contended  that,  whatever  might 
be  the  question  on  the  return,  either  in  form  or  substance,  the  writ 
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ot  mandamus  was  in  itself  insufficient,  and  that,  if  that  were  so,  the         Rbg. 
writ  must  be  quashed.  Powell. 

There  are  cases  where  it  has  been  held  that,  after  a  return  to 
a  mandamus  J  the  Court  will  not  allow  the  validity  of  a  writ  of 
mandamus  to  be  questioned ;  but  on  a  concilium^  where  the  whole 
record  is  set  down  for  argument,  the  defendant  has  a  right  to  object 
to  the  writ  of  mandamus  in  matters  of  substance,  as  much  as  a 
defendant  has  a  right  to  object  to  a  declaration  where  the  whole 
record  is  set  out  upon  demurrer,  or  writ  of  error  after  plea,  in  civil 
proceedings ;  or  if  there  was  an  indictment  and  special  pleas  to  it, 
the  defendant  would  have  a  right  to  object  to  the  indictment. 

The  objection  here  is  on  matter  of  substance,  and  may  be  taken 
into  consideration  as  to  whether  it  be  sufficient  or  not.  The 
defendant  objects  that  the  writ  of  mandamus  is  directed  to  the 
steward  alone,  and  that  the  lord  of  the, manor  is  not  joined 
in  it. 

Since  writs  of  mandamus  have  been  directed  to  compel  the 
admission  to  customary  or  copyhold  estates,  they  have  been  some- 
times directed  to  the  lord  and  steward  jointly,  and  sometimes 
to  the  steward  alone ;  but  at  length  the  Court  determined  upon 
consideration,  in  the  case  of  Beg.  v.  The  Steward  of  the  Manor  of 
Witchford  (i),  that  they  should  not  be  against  the  steward  alone,  but 
that  both  the  lord  and  steward  should  be  joined,  and  that  on  the 
ground  that  the  interests  of  the  *lord  would  be  thereby  more  [  •S6i  ] 
effectually  protected.  The  present  writ  is  not  conformable  to  that 
decision,  inasmuch  as  it  is  directed  to  the  steward  alone.  But  the 
prosecutor  contends  that  the  decision  only  applies  to  cases  where 
the  lord  of  the  manor  is  a  subject,  inasmuch  as  there  can  be  no 
mandamus  to  the  sovereign.  That  there  can  be  no  mandamus  to 
the  sovereign  there  can  be  no  doubt,  both  because  there  would  be 
an  incongruity  in  the  Queen  commanding  herself  to  do  an  act,  and 
also  because  the  disobedience  to  a  writ  of  mandamus  is  to  be  enforced 
by  attachment.  But  then  the  prosecutor  says,  that,  proceedings 
by  mandamus  being  according  to  the  general  course  of  practice,  if  it 
cannot  be  done  by  joining  the  sovereign,  it  must  go  against  the 
steward  alone. 

But  the  reason  given  by  the  Court  in  the  case  of  the  steward  of 
Witchford  (i)  being,  that  the  interests  of  the  lord  ought  to  be 
protected,  the  Crown  is  not  to  be  excluded  from  the  benefit  of  that 
protection,  and  its  interests  are  to  be  as  much  guarded  as  those  of 

(1)  7  Dowl.  P.  C.  709.    S.  a  p.  267,  continuing  note  (2)  on  p.  266. 
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beo.        a  subject ;  and  that,  whether  the  sovereign  is  to  take  the  profits  of 
Powell,      the  manor  to  his  own  use,  or  whether  they  are  to  be  appropriated 
to  the  public  service,  as  they  now  are  by  stat.  10  Geo.  IV.  c.  50, 
which  directs  the  Commissioners  of  Woods  and  Forests  to  appro- 
priate them.  And  if  the  interests  of  the  Crown  cannot  so  effectually 
be  protected  by  a  writ  against  the  steward  alone,  it  is  a  very  strong 
reason  to  show  that  such  a  writ  cannot  be  sustained.     Indeed,  if  it 
were  allowed,  it  is  not  certain  of  being  effectual ;  for  if  the  advisers  of 
the  Crown  were  of  opinion  that  its  interests  might  be  affected,  and 
were  to  advise  the  sovereign  either  to  order  the  steward  not  to 
[  •362]       ^admit  the  prosecutor  of  the  mandamus,  or  to  revoke  the  appoint- 
ment of  the  steward,  this  Court  could  not  grant  an  attachment 
against  the  steward,  and  then  the  party  does  not  get  admitted. 
And,  indeed,  if  we  were  to  allow  a  mandamus  to  the  steward  alone, 
and  the  writ  were  obeyed,  the  property  of  the  Crown  would  be  affected 
indirectly  by  the  mandamus  to  the  Steward  alone,  when  it  cannot  be 
affected  directly  by  making  the  sovereign  a  party  to  the  mandamus. 
We  are  not  aware  that  any  similar  writ  of  mandamus  has  ever 
been  granted.     In  1822  a  mandamus  was  issued,  directed  to  the 
steward  of  the  royal  manor  of  Castlerigg,  in  the  county  of  Cumber- 
land, to  admit  a  customary  tenant ;  but  we  have  not  learnt  what 
was  done  upon  it ;  but,  whatever  may  have  have  been  done,  we 
have  to  remark,  that,  though  the  manor  of  Castlerigg  was  there 
called  a  royal  manor,  it  was  not  vested  in  the  Crown.     That  manor 
was  part  of  the  estates  of  the  Earl  of  Der  went  water,  which  were 
forfeited  to  the  Crown  on  the  attainder  of  that  nobleman.     These 
estates,  subject  to  some  charges,  were  by  the  Act  of  22  Geo.  II. 
c.  52,  devested  out  of  the  Crown,  and  vested  in  trustees  for  an 
estate  of  inheritance  for  the  benefit  of  Greenwich  Hospital ;  and  in 
referring  to  the  Act,  which  is  given  at  length  in  the  collection  of 
the  statutes  called  Buffhead's  Statutes,  though  only  the  title  is 
given  in  the  collection  called  Bunnington's  Statutes,  it  appears 
that  the  manor  of  Castlerigg  is  enumerated  amongst  the  possessions 
which  were  the  subject  of  the  Act  of  Parliament,  and  therefore 
that  inlBtance,  even  if  it  had  been  acted  upon,  would  not  go  to 
sanction  the  present  proceeding. 

But,  though  the  prosecutor  cannot  have  a  writ  of  mandamus,  he 

[  •363  ]       is  not  without  remedy ;  he  is  in  the  same  *  situation  as  a  person, 

similarly  situated,  would  have  been  before  this  Court  was  in  the 

course  of  granting  writs  of  mandamus  to   lords  of  manors  and 

stewards  to  admit  claimants   to  customary  or  copyhold   estates. 
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These  writs  of  mamlnmHS  do  not  appear  to  have  been  issued  prior  Rbo. 
to  the  year  1772  or  1773  ;  before  that  time,  even  in  the  case  of  a  powell. 
private  person  who  wished  to  be  admitted  to  a  customary  or  copy- 
hold tenement,  he  was  to  proceed  by  bill  in  equity  to  compel  an 
admission.  But  in  the  case  where  there  is  a  complaint  on  the  part 
of  a  subject  against  the  Crown  in  any  matter  whatever,  the  course 
is  to  proceed  by  petition  of  right,  or  else  by  monstrans  de  droit,  or 
traverse  of  office,  as  the  case  may  require.  These  proceedings  have 
been  recognised  and  acknowledged  for  many  centuries.  Such 
proceedings  are  now  very  much  out  of  use,  and  few  instances  in 
modern  times  have  occurred  where  they  have  been  resorted  to ; 
but  still  they  are  what  must  be  resorted  to,  if  any  dispute  arises  (i). 
They  are  probably  expensive  and  tedious  ;  but  these  considerations 
are  not  sufficient  for  our  dispensing  with  them  :  we  have  no  more 
authority,  for  the  sake  of  convenience,  to  lay  them  aside  and 
introduce  writs,  or  other  proceedings  which  are  usually  adopted 
between  subject  and  subject,  amongst  which  these  writs  of 
mandamus  are  to  be  reckoned,  than  to  introduce  writs  and  other 
proceedings,  now  solely  used  in  cases  of  prerogative,  in  causes 
between  subject  and  subject. 

But  then  it  is  said  that  the  Queen  is  no  longer  lady  of  the 
manor,  inasmuch  as  the  statute,  10  Geo.  lY.  c.  50,  has  introduced 
a  new  arrangement  as  to  the  landed  property  of  the  Crown.  That 
statute  has  taken  the  management  of  the  landed  estates  of  the 
Crown  out  of  *the  Crown  itself,  and  vested  the  management  of,  [  •864  ] 
and  powers  over,  those  estates  in  the  Commissioners  of  the  Woods 
and  Forests,  who  are  to  lease  the  estates,  and  receive  the  rents 
and  profits  into  their  own  hands  or  those  of  their  managers  or 
bailiffs,  and  to  dispose  of  and  regulate  the  estates  as  they  think 
best  for  the  public  service  of  the  country.  The  8th  and  14th 
sections  of  the  Act  empower  the  Commissioners  to  do  a  great 
many  things  which  can  only  be  done  by  the  owners  of  estates,  and, 
among  other  things,  to  appoint  stewards  of  manors  with  a  salary ; 
but  that  makes  no  difference  as  to  the  principle  of  the  case :  and 
the  stewards  are  authorised  to  hold  Courts ;  but  the  meaning  of 
that  is,  that  they  may  hold  them  by  virtue  of  the  appointment  to 
their  office  by  the  Commissioners  of  Woods  and  Forests  in  the 
same  way  as  if  they  were  appointed  by  the  Crown ;  but  it  gives  no 

(1)  See  as  to  this  point,  In  re  VaUeij  Railway  Co,  (1888)  22  Q.  B.  D. 
Sathan  (1884)  12  a  B.  D.  461,  53  463,  58  L.  J.  Q.  B.  136,  where  this  case 
L.  J.  Q.  B.  229,  and  Reg,  v.  Lamhourn      was  cited. — A.  C. 
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Reg.         right  to  the  subject  to  proceed  against  them,  in  any  matter  which 
Powell.      ^^J  affect  the  interests  of  the  Crown,  in  any  other  way  than  could 
have  been  done  before  that  Act  of  Parliament,  and  which  was  by 
the  usual  course  of  prerogative  proceedings.      There  are  powers 
to  be  exercised  which,  being  given  by  Parliament,  are  quite  con- 
sistent with  their  not  having  the  legal  estate  in  them ;  and  the 
legal  estate,  is  not  devested  out  of  the  Grown,  and  remains  as  it 
was ;  and  the  Queen  is  still  the  lady  of  the  manor,  and,  in  all  legal 
proceedings,  must  be  treated  as  such.     Indeed,  if  the  Commis- 
sioners of  Woods  and  Forests  were  to  be  treated  as  lords  of  the 
manor,  there  would  be  two  objections  to  the  present  writ  of  man- 
damus on  that  ground.    The  first  is,  that  the  writ  of  mandamus  would 
be  misconceived  in  being  directed  to  the  defendant,  the  steward  of 
[  *365  ]      the  Queen's  manor  of  Bichmond  ;  because  it  ought  *to  have  been 
directed  to  him  as  the  steward  of  the  Commissioners  of  Woods  and 
Forests,  lords  of  the  manor  of  Bichmond ;  and  the  description  of 
the  office  of  the    defendant   in  this   respect  may  be  said  to  be 
material,  because  as  this  Court  would  be  bound  to  take  judicial 
notice  of  who  were  the  lords  of  the  manor,  if  they  became  so  by  Act 
of  Parliament,  they  could  not  properly  direct  a  writ  of  mandamus 
to  any  one  as  steward  of  one  of  the  Queen's  manors,  when  by  law 
all  the  manors  which  she  would  otherwise  have  had  were  not  hers, 
but  were  vested  in  other  persons.     The  second  objection  would  be, 
that  if  the  Commissioners  of  Woods  and  Forests  were  the  lords  of 
the  manor,  they  ought,  according  to  the  rule  in  the  case  of  the 
Steward  of  Witchford  (i),   to   be  joined   with   the   steward ;    the 
interests  of  the  lord  ought  to  be  protected,  and  certainly  not  the 
less  so  because  they  are  trustees  for  the  public ;  and  there  is  not 
the  same  incongruity  as  there  would  be  in  case  of  a  mandamus  to 
the  Queen,  in   commanding  herself.     However,  these  objections 
need  not  be  particularly  considered,  because  we   think  that  the 
manor  is  not  vested  in  the  Commissioners  of  Woods  and  Forests, 
but  remains  in  the  Crown. 

Upon  the  whole  of  this  case  we  are  of  opinion  that  this  writ  of 
mandamus  is  not  well  founded  in  law,  and  that  it  must  be  quashed 

Judgment  for  the  defendant. 
(1)  7  Dowl.  P.  C.  709  \  S,  C„  p.  267,  continuing  note  (2)  on  p.  266. 
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REG.  V.  JOHN   KENDALL,  Clerk.  isii. 

(I  Q.  B.  366—387  ;  S.  C.  10  L.  J.  Q.  B.  137 ;  4  P.  &  D.  603.)  ^^' 

Where  a  hoepital  for  the  relief  of  poor,  needy  and  impotent  people  is  duly  [  ^^^  ] 
incorporated,  and  consists  of  a  mtister  and  twelve  poor  bretJiren,  and  the 
advowson  of  a  living  is  conveyed  to  thorn  to  hold  to  the  use  of  the  master 
and  brethren  and  their  successors  for  ever,  the  right  to  nominate  to  the 
living  belongs  to  the  majority  of  the  entire  body  of  master  and  brethren; 
and  the  master*s  concurrence  in  the  act  of  the  majority  is  not  necessary. 

Where  the  majority  have  nominated  the  party  at  a  corporate  meeting, 
and  the  master  refuses  to  put  the  common  seal  to  a  presentation,  this 
Court  will  compel  him  to  do  so  by  mancUtmus :  and,  if  the  master  in  his 
retui*n  to  the  writ  merely  insists  on  his  right  to  withhold  his  consent  and  to 
refuse  to  seal  it,  he  cannot  object  that  there  was  no  corporate  resolution 
under  seal ;  or  that  the  writ  insufficiently  states  his  custody  of  the 
seal ;  or  that  no  presentation  has  been  actually  tendered  to  him  for 
signature;  or  that  the  majority,  having  only  voted  orally  for  the  prosecutor 
of  the  writ,  may  retract  their  resolution :  and  it  is  no  answer  to  the  writ 
that  there  are  visitors  appointed  by  the  founder,  to  whom  disputes  between 
the  master  and  brethren  are  to  be  referred,  the  prosecutor  being  a  stranger. 

Sfmhffy  where  the  writ  suggests  a  due  election  of  the  pn)secutor  by  the 
persons  entitled  to  elect,  a  return,  stating  facts  and  documents  from  which 
it  appears  that  there  was  no  right  in  the  electors,  is  sufficient,  without 
denying  the  right  in  direct  terms. 

Where,  on  application  for  a  mamltmua  calling  on  a  part}'  to  execute  an 
instrument,  it  may  be  presumed  (as  in  the  above  case)  that  the  instrument 
is  simple,  it  is  not  necessary  to  tender  an  instrument  for  execution.  But, 
if,  either  from  the  nature  of  the  instriunent,  or  from  the  statement  of  the 
parties,  it  appears  that  there  is  any  thing  peculiar  in  the  nature  of  the 
instrument,  the  party  called  on  has  a  right  to  require  that  the  instrument 
should  be  a  proper  one,  and  that  he  should  have  the  means  of  knowing 
that  it  is  so. 

Ma\damus{\)  to  John  Kendall,  clerk,  master  of  the  Hospital 
of  llobert.  Earl  of  Leicester,  in  Warwick,  reciting  a  vacancy  in  the 
vicarage  of  Hampton  in  Arden  with  Nuthurst,  in  the  county  of 
Warwick ;  that  the  right  to  nominate  a  fit  person  to  be  presented 
to  it  belonged  to  the  master  and  brethren  of  the  hospital ;  that,  at 
a  corporate  meeting  of  the  said  master  and  brethren  duly  convened, 
J.  A.  Morris,  clerk,  had  been  by  the  major  part  of  the  said  master 
and  brethren  duly  nominated  and  elected  to  be  presented  to  the  said 
vacant  vicarage,  and,  in  pursuance  of  such  nomination  and  election, 
ought  to  have  a  presentation  sealed  with  the  common  seal  of  the  said 
master  and  brethren ;  that  defendant,  by  virtue  of  his  office,  had 
the  custody  of  one  of  the  keys  of  the  chest  wherein  the  common  seal 
was  *kept,  but  had  refused  to  affix,  or  permit  to  be  affixed,  the  seal  [  *S67  ] 
to  such  presentation,  though  duly  required  on  behalf  of  the  said 

(1)  As  to  the  points  made  on  obtain-      note  at  the  end  of  the  case,  p.  284, 
ing  the  rule  for  the  mnndamns,  see     note  (4). 

18—2 
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Reg.         J.  A.  Morris.     The  writ  then  commanded  defendant  to  cause  the 
Kendall,     corporate  sea)  to  be  so  affixed  to  such  presentation. 

The  return  to  the  writ  certified  that  the  hospital  was  founded  by 
the  Earl  of  Leicester  under  the  authority  of  stat.  13  Eliz.  c.  17  (i), 
which  enabled  him  to  found  an  hospital  for  the  sustentation  and 
relief  of  poor,  needy,  and  impotent  people,  to  be  incorporated  and 
have  succession  of  such  head,  members,  and  numbers  of  poor,  needy 
and  impotent  people  as  should  be  named  by  the  Earl ;  and  provided 
that  the  hospital  so  incorporated  should  have  ability  to  purchase  and 
hold  manors,  lands,  tenements,  and  hereditaments  not  exceeding 
the  yearly  value  of  200Z. ;  should  have  a  common  seal,  whereby  the 
head  of  the  incorporation  with  the  members  thereof  might  seal  any 
instrument  in  anywise  touching  or  concerning  the  said  incorporation 
and  their  lands,  tenements,  ilc,  and  should  be  ruled,  governed,  and 
visited  by  persons  appointed  by  the  Earl  according  to  rules,  statutes, 
and  ordinances  made  and  established  by  him,  his  heirs  or  assigns. 
The  return  then  set  forth  the  deed  of  incorporation,  28  Eliz.,  under 
the  seal  of  the  Earl,  in  pursuance  of  the  Act,  by  which  the  hospital, 
named  in  the  writ,  was  established  for  the  relief  of  the  poor,  needy, 
and  impotent  persons,  especially  such  as  should  be  wounded  in  the  war 
in  the  service  of  the  Queen  or  her  successors.    It  was  made  to  consist 
of  one  master  and  twelve  poor  brethren ;  and,  in  order  the  bf  tter  to 
efifect  the  intent  of  the  Earl,  and  that  the  goods,  lands,  &c.,  there- 
[  •3«8  ]       after  *granted  for  the  support  of  the  hospital,  might  be  better  ordered, 
the  Earl  thereby  named  the  first  master  and  brethren,  and  provided 
that  his  and  their  successors  should  be  appointed  by  the  Earl  or  his 
heirs,  or,  upon  their  default  to  appoint  in  three  months,  then  by  the 
Bishop  of  Worcester  and  the  recorders  of  Coventry  and  Warwick  for 
the  time  being,  or  any  two  of  them.     The  deed  then  provided  that 
the  master  and  brethren  and  their  successors  should  be  a  body 
corporate   by  the  name   of  the   **  Master    and   Brethren   of  the 
Hospital  of  Robert  Earl  of  Leicester,  in  W'arwick,''  and  by  that 
name  should  have  perpetual  succession,  and  ability  to  purchase, 
have,  and  receive,  to  them  and  their  successors,  lands  and  tene- 
ments, Sic.y  of  the  value  specified  in  the  Act;  and  that  the  master 
and  brethren,  and  the  said  lands,  &c.,  should  be  ruled  and  governed 
according  to  certain  rules,  statutes,  and  ordinances  annexed  to  the 
said  deed,  or  to  be  thereafter  established  by  the  Earl.     The  return 
then  stated  certain  of  the  rules  and  statutes  annexed  to  the  deed  by 

(1)  The  foundation  of  the  hospital  is  set  forth  in  Rex  v.  Bishop  of  Worcester , 
1«R.  B.  512  (4  M.  &  S.  415). 
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the  Earl,  and  that  they  were  still  in  force,  save  in  so  far  as  they        Beq. 
were  altered  by  an  Act  53  Geo.  III.  c.  ccxiii.  (local  and  personal,     ke^idall. 
public)  (1).     *That  the  Bishop,  Dean,  and  Archdeacon  of  Worcester,      r  ♦869 1 
for  the  time  being,  had,  from  time  to  time  since  the  making  of  the 
rules,  acted  as  visitors  of  the  hospital  *under  the  powers  conferred       [  ♦STO  ] 
by  the  deed,  and  still  were  visitors:  that  the  Earl  subsequently 
granted  to  the  master  and  brethren  the  advowson  mentioned  in  the 
*writ,  to  hold  to  the  use  of  the  said  master  and  brethren  and  their       [  •sri  ] 
successors  for  ever :  that  the  master  and  brethren  have  ever  since 
presented  to  the  vicarage  "^under  their  common  seal ;  that  such      [  *372  ] 
presentations,  and  the  elections  in  respect  thereof,  have  been  from 
time  to  time  made  by  the  master  and  the  brethren,  or  major  part 
of  the  said  brethren;  ''that  is  to  say,  by  the  concurrent  voice  or 
consent  of  the  said  master  and  the  said  brethren,  or  the  major 
part  of  the  brethren  present  at  a  meeting  duly  assembled  for  that 
purpose ;  and  that  no  such  presentation  has  been  made  without 
such  consent  and  concurrence  of  the  master ;  and  that,  whenever 
the  master  for  the  time  being  has  refused  such  consent  to,  or  con- 
currence in,  the  nomination  and  election  of  any  person  for  such 
presentation,  the  said  master  has  also  as  of  right  refused  to  affix  the 
common  seal  of  the  master  and  brethren  of  the  said  hospital,  or  to 
cause  or  to  permit  the  same  to  be  affixed  to  the  presentation  of  the 
person  nominated  and  elected  by  the  said  brethren,  *or  the  major       L  '373  ] 
part  of  them,  without  such  consent  and  concurrence  of  the  said 
master ;  and  that  no  such  person  has  ever  been  presented  to  the 
vicarage;  but  the  nomination  and  election  by  the  said  brethren, 
or  the  major  part  of  them,  without  such  consent  and  concurrence 
of  the  said  master,  hath  been  of  no  effect.'' 

The  return  then  alleged  a  vacancy  in  the  vicarage ;  a  summons 
of  the  brethren  to  a  meethig,  at  which  eleven  of  them  were  present, 
and  at  which  each  was  asked  by  the  master  whom  he  desired  to 
present ;  that  nine  of  the  brethren  named  J.  A.  Morris,  and  the 
other  two  named  one  C. ;  that  the  master  then  immediately  refused 
to  consent  to,  or  concur  in,  the  nomination  of  J.  A.  Morris,  and, 
after  exhorting  the  brethren  to  reconsider  the  matter,  made  a 
minute  of  the  proceedings,  and  dissolved  the  meeting:  that  no 
proposition  for  nominating,  electing,  or  presenting  the  said  J.  A. 
Morris  to  the  vicarage  was  ever  put  to  the  vote,  nor  was  any 
corporate  act  or  resolution  come  to  at  that  or  any  other  meeting ; 

(1)  The  oiigiiial  report  iii  1  Q.  B.  at      but  they  oontain  nothing  material  to 
p.  638,  sets  out  certain  of  the  rulea,      the  decudou. — A,  C. 
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Rbg.         nor  was  it,  at  that  or  any  other  meeting,  proposed  and  determined 

Kekdall.     by  a  majority  of   the  master  and  brethren  that  the  said  J.  A. 

Morris  should   be  nominated,  elected,  or  presented,  or  that  the 

corporate  seal  should  be  put  to  any  instrument  of  presentation; 

nor    was  any   deed  or  instrument   of    presentation  tendered  or 

offered  to  the  master  for  signature  or  sealing  at  the  said  meeting, 

or  at  any  time  before  the  date  and  issuing  of  the  writ ;  lastly,  that 

the  master  had  not  been  required  by  the  visitors,  or  any  of  them,  to 

seal  any  presentation ;  and  that  no  complaint,  appeal,  or  reference 

touching  the  affixing  the  seal,  or  the  presentation,  or  any  of  the 

matters  aforesaid,  had  been  made  to  such  visitors.     Conclusion, 

[  •374  ]       that,  for  the  causes  aforesaid,  defendant  *could  not  affix,  or  permit 

to  be  affixed,  the  common  seal  &c. 

The  return  having  been  made. 

Sir  W.  W.  FoUett,  in  last  Term  (January  25th),  moved  for  a 
rule  to  show  cause  why  it  should  not  be  quashed,  on  the  ground, 
first,  that  it  had  been  filed  too  late. 

(Lord  Denman,  Ch.  J.,  after  referring  to  the  officers  on  the  Crown 
side  of  the  Court:  There  is  no  example  of  a  return  having  been 
quashed  because  filed  too  late.    Being  once  on  the  file,  it  stands.) 

Secondly,  the  return  is  frivolous  and  evasive. 

A  rule  nisi  was  granted :  against  which,  in  the  same  Term 
(January  29th), 

Sir  F,  Pollock  showed  cause,  and  contended  that,  whether  the 
return  were  substantially  a  valid  one  or  otherwise,  the  points  raised 
were  such  as  the  Court  would  not  decide  on  motion,  thereby  pre- 
cluding the  defendants  from  a  writ  of  error.  A  return  ought  not 
to  be  quashed  on  motion  unless  manifestly  frivolous  and  con- 
temptuous (i).  Reff,  V.  Saviour's,  Southnark  (2),  points  out  the 
course  to  be  adopted  on  this  occasion.  The  defendants  are  willing 
that  the  case  should  be  argued  at  the  sittings  in  the  next  vacation. 

Per  CuRUM  (3) : 

That  can  be  done  only  by  consent  of  both  parties,  as  the  business 
for  the  sittings  has  already  been  appointed,  not  including  this  case. 

(1)  45  B.  B.  505  (see  Rex  v.  Poyn,  6  (3)  Lord  Denman,  Ch,  J.,  Littledalo. 
Ad.  &  El.  392,  403).                                     Patteson,  and  Coleridge,  JJ. 

(2)  7  Ad.  &  El.  925,  936  tt  setp 
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But,  if  the  parties  agree,  the  case  may  be  set  down  for  Wednesday        Reo. 
next,  to  be  argued  as  on  a  concilium,  and  with  the  same  conse-     kbmdall. 
quences. 

The  parties  having  so  agreed,  the  case  was  argued  (i)  in  this       [  375  ] 
vacation  (Wednesday,  February  8rd). 

Sir  W.  W.  Follett,  against  the  return  : 

The  return  is  bad  in  form.  It  is  evasive  and  argumentative, 
neither  denying  the  suggestions  of  the  writ,  nor  setting  forth 
distinct  grounds  of  refusal.  The  writ  suggests  a  vacancy,  a  right  of 
nomination  by  the  master  and  brethren,  and  a  due  nomination  by 
them.  None  of  these  statements  is  directly  denied.  The  return 
begins  by  stating  the  foundation  ;  but  there  is  no  allegation  that  the 
consent  of  the  master  is  essential  to  a  due  election. 

(LoBD  Denman,  Ch.  J.  :   If  the  instrument  of  foundation  clearly 
shows  a  veto  in  the  master,  is  any  further  allegation  necessary  ?) 

Unless  there  be  a  precise  allegation,  there  can  be  no  action  for  a 

false  one.     A  general  statement  of  facts,  from  which  inferences  are 

to  be  drawn,  is  insufficient.     The  party  is  bound  to  put  the  proper 

construction  upon  the  instrument,  and  not  to  leave  it  to  inference. 

It  is  stated  that  there  has  been  no  election  without  the  concurrence 

of  the  master,  and  that,  whenever  he  has  refused  to  consent,  there 

has  been  no  presentation  of  the  person  nominated.     This  may  be 

true,  yet  the  return  bad ;  for  there  may  have  been  no  refusal  on 

former  occasions,  and  so  no  election  without  his  concurrence.    In 

5  Bac.  Ab.  282  (7th  ed.)>  Mandamus  (I),  it  is  said  that,  ''  as  every 

viandamtis  issues  upon  a  supposal  of  some  breach  and  disobedience 

of  the  law,  or  neglect  of  duty  in  the  person  to  whom  it  is  directed, 

the  return  thereto  must  be  certain   to  every  respect ; ''  and  an 

instance  is  cited  (2)  of  a  return  stating  that,  upon  an  election,  B. 

*had  eighteen  voices,  and  the  person  who  sued  the  mandamus  but       [  ♦376  ] 

seventeen,  which  was  held  bad,  **  being   argumentative   when  it 

should  be  express  and  direct,  that  he  was  not  chosen." 

(Lord  Denman,  Gh.  J. :  Suppose  the  return  had  said  that  the 
master  had  a  veto  under  a  particular  clause  in  the  statutes  of  the 
hospital,  and  then  set  forth  the  clause  ?) 

(1)  Before  Lord  Denman,   Ch.  J.,  (2)  Heg,   v.   Mayor  of  Hereford,   6 

Littledale    and   Patteson,   JJ.     Cole-      Mod.  309. 
ridge,  J.  was  sitting  at  Nisi  Prius. 


280  1841.    Q.  B.     1  Q.  B.  376—378.  [b.r, 

Beo.  .  That  would  not  be  sufficient.  Many  cases  show  that  general  state- 
Kendall,  ments  are  bad,  and  that  great  precision  is  required.  Besides  the  old 
cases  in  Bac.  Ab.  (as  above  cited),  Rex  v.  Mayor  of  York  (i),  and  Rex 
V.  21ie  Bailiff,  dec.  of  Ilchester  (2),  are  in  point;  and  the  utility  of 
the  rule  is  proved  by  the  case  now  before  the  Court,  where  it  is 
probably  the  intention  of  the  defendant  to  occasion  delay,  and  a 
consequent  lapse  of  the  presentation,  by  making  a  return  in  such 
ambiguous  and  vague  language  as  not  to  expose  himself  to  an 
action.  The  return  alleges,  that  '^  no  corporate  act  or  resolution 
was  come  to  *'  at  any  meeting  for  the  nomination  of  Morris,  nor  was 
it  "proposed  or  determined"  that  he  should  be  nominated  or 
presented,  or  that  the  corporate  seal  should  be  put  to  any  presenta- 
tion. All  this  is  vague  and  unmeaning.  The  writ  states  a  due 
nomination  by  the  majority,  which,  if  untrue,  ought  to  be  distinctly 
denied.  It  is  clear  that  the  majority  of  a  corporate  body,  consisting 
of  persons  with  legal  capacities,  have  the  right  to  exercise  all  powers 
residing  in  the  corporation  generally ;  and  the  concurrence  of  the 
head  is  not  required,  except  where  the  charter  of  incorporation 
expressly  demands  it :  Rex  v.  Windham  (3).  The  distinction  in  this 
respect  is  between  a  corporation  of  incapable  persons,  as  monk^,  and 
of  capable  ones  :    2  Bac.  Ab.  269  (7th  ed.)  Corporations,  (E),  7.    In 

[  ♦377  ]  the  matter  of  Queen's  ^CollegCy  Cambridge  (4),  decided  by  Lord 
Lyndhurst,  and  the  case  of  Cath(*rine  Hall  (5),  cited  in  argument 
there,  will  be  relied  upon  by  the  defendant.  *  *  As  to  the  objec- 
tion, intimated  in  the  return,  that  there  are  visitors  to  whom  the 
dispute  may  be  referred,  and  that  this  Court  ought  not  to  interfere 
by  mandamus,  the  answer  is,  that  this  is  no  case  of  mere  internal 

[  ♦378  ]  dispute  *among  the  members  of  the  body.  It  is  a  proceeding  by  a 
stranger  to  compel  the  master  to  give  effect  to  the  regular  corporate 
act  of  the  whole  body.  In  such  a  case  the  visitors  have  no 
jurisdiction,  and  this  Court  has  always  interfered  :  Rex  v.  The  Vice- 
Chancellor  of  Cambridge  {q).  Rex  v.  Dr.  Bland,  Provost  of  Eton  (7), 
Rex  V.  Mayor  of  Bedford  (8). 

(1)  5  T.  B.  66.  things  might  be  determined  on  the 

(2)  2  B.  &  C.  764.  return.     But   the    matter   went   no 

(3)  Cowp.  377.  further." 

(4)  5  Russ.  64.  (8)  Trin.  T.  14  &  lo  Geo.  II.     Man- 

(5)  5  Huss.  8;.  dtwius  issued  to  the  Mayor  of  Bedfoitl 

(6)  3  Burr.  1647.  to  affix  the  common  seal  to  a  presenta- 

(7)  Cited,  3  Buit.  1603  ;  S,  C,  2  tion  to  the  rectory  and  hospital  of 
Bum's  Ecc.  Law,  117,  8th  ed.  By  the  St.  John  the  Baptist.  Eetum  denying 
statement  there  it  appears  that  a  the  right.  Action  for  false  return : 
ma /fc/amutf  was  gi  an  ted ''that  all  these  verdict  for    plaintiff.      Easter  T.   Id 
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Wight  ma  Hy  contra :  Reg. 

V. 

The  return  sets  forth  the  documents  under  which  the  defendant     Kkndall. 
claims  a  veto  upon  the  nomination  of  a  vicar. 

(Lord  Denman,  Ch.  J. :  You  need  not  argue  that  point.  It  is 
surely  enough  to  negative  the  suggestion  of  the  writ  by  showing,  on  the 
face  of  the  return,  that  the  master  has  such  a  right,  and  that  he  has 
exercised  it.     If  the  documents  are  untruly  stated,  an  action  will  lie. 

Pattbson,  J. :  If  the  charter  or  instrument  of  foundation  were  one 
which  it  was  necessary  to  explain  by  user,  it  would  be  different.) 

It  is  enough  that  the  return,  upon  the  whole,  discloses  a  fair  reason 

why  the  mandamus  should  not  be  obeyed.     This  is  laid  down  by 

Lord  Kenyon,  Ch.  J.  and  Grose,  J.  in  Hex  v.  The  Archbishop  of 

ror/r(i).      Taking  the  charter  and  statutes  together,  it  may   be 

collected  from  them  that  the  master  must  concur  with  the  majority 

in  the  disposition  of  the  corporate  property.     *     *    Besides,  Morris       [  37s*  ] 

is  not  in  a  condition  to  make  this  application  to  the  Court ;   for  the 

act  on  which  he  relies  as  proof  of  his  election  is  incomplete  until 

authenticated  by  the  common  seal  :     *     *    Rogers  v.  Holled  (2). 

(Lord  Denman,  Ch.  J. :  How  can  you  object  to  the  want  of  a 
sealed  presentation,  when  the  complaint  is  that  you  have  the  seal  in 
your  custody  *and  refuse  to  affix  it  ?)  [  'sso  l 

It  is  stated  only  that  the  defendant  has  one  of  the  keys  of  the  chest 
in  which  the  seal  is  kept. 

(Lord  Denman,  Ch.  J. :  It  is  not  stated  that  there  are  two  locks.) 

Unless  the  exclusive  custody  of  the  master  is  distinctly  shown,  the 
writ  should  be  directed  to  the  whole  corporation,  and  not  to  the 
defendant  alone. 

Sir  W.  W.  Follett,  in  reply : 

As  to  any  technical  objection  to  the  writ  itself,  the  defendant 

should  have  moved  to  quash  it  before  he  made  his  return :  Rej:  v. 

Mayor  of  York  (i^).     *     *     * 

Cur.  adr.  rult. 

Geo.  II.  peivinptory  man^lumtf^  to  the  (3)  5  T.  E.  66.     But  see  Bex  v.  The 

then  mayor.     From  a  MS.  note  in  the  Margate  Pier  Company,  22  R.  B.  356 

possession  of    Mr.    Bobinaon    of    tho  (3  B.  &  Aid.  220) ;  Rey.  v.  The  Eastern 

Crown  Office.  (Jouutiffi   liaiiway  ('om)Htnti,  10  Ad.  & 

(1)  6T.  B.  4!)0.  J'U.  o31  ;    and    Uey,    v.    VoaxUy    ante, 

(2)  2  W.  Bl.  1039.  p.  265. 
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Rso.  The  judgment  of  the  Court  was  now  delivered  by 

t. 
Kendall. 
[  881  ]       Lord  Denman,  Ch.  J. : 

To  this  writ  (his  Lordship  here  stated  the  substance  of  it)  a  return 
has  been  made,  and  its  validity  argued  before  us.  The  writ  stated 
the  vacancy ;  that  the  advoyson  belongs  to  the  corporation ;  and 

[  ♦382  ]  that  Mr.  Morris  was  nominated  and  elected  by  a  majority  of  *the 
corporation ;  that  Mr.  Kendall  has  the  custody  of  one  of  the  keys 
of  the  chest  wherein  the  common  seal  is  kept,  and  refuses  to  permit 
it  to  be  affixed.  The  return  is  principally  framed  for  the  purpose  of 
questioning  the  right  of  the  majority  to  nominate  and  elect,  and  of 
asserting  that  the  concurrence  of  the  master  is  necessary.  The 
mode  of  doing  this  in  the  return  was  strongly  attacked;  and 
doubtless,  as  the  right  of  the  majority  is  denied,  it  ought  regularly 
to  have  been  denied  in  direct  terms,  and  not  left  to  be  inferred  from 
any  documents,  however  conclusive.  But  we  are  not  prepared  to 
say  that  a  return  is  necessarily  bad  by  reason  of  this  defect,  if  such 
facts  should  be  set  forth  as  fully  to  convince  the  Court,  in  point 
of  law,  that  the  right  does  not  exist  as  claimed.  The  question, 
however,  as  to  the  necessary  form  does  not  arise  here,  because  we 
are  clearly  of  opinion,  after  a  careful  perusal  of  the  return,  that  the 
right  is  In  the  whole  body,  and  must  be  exercised  by  the  majority. 
The  learned  counsel  for  the  defendant  has  not  denied  this  to  be  the 
case  with  corporations  in  general,  but  attempted  to  show,  from 
particular  provisions,  that  the  founder  of  this  corporation  must  have 
intended  to  make  the  consent  of  this  master  essential  to  the  due 
performance  of  any  corporate  act.  The  answer  is  clearly  correct, — 
that  their  property,  including  this  advowson,  is  vested  in  the  master 
and  poor  brothers  as  a  corporation.  Whether  the  founder  fully 
understood  the  consequence  that  a  majority  would  bind,  or  intended 
to  intrust  a  veto  with  the  master,  is  no  more  than  speculation 
on  an  immaterial  point.  The  arguments  drawn  from  portions 
of  the  statutes  are  rather  ingenious  than  conclusive.  Most 
of    them  may   be  urged    on    either  side.    But  they  are  of  no 

[  ♦383  ]  force  to  prevent  the  *known  incidents  of  a  corporation  from 
attaching  to  this  body  corporate ;  and,  if  Lord  Leicester  had 
intended  them  to  have  this  effect,  it  may  be  questioned  whether 
he  could  have  done  so  by  vu-tue  of  the  Act  which  gives  him  the 
power  to  erect  a  corporation.  All  the  authorities  are  consistent 
with  what  we  have  now  said.  The  only  two  cases  pressed  upon 
us  as    seeming  to  point  in  a  contrary  direction — that  of  Qiwen'a 
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College,  Cambridge  (i),  before  Lord  Lyndhurst,  and  that  of  Catherine         Rko. 
Hall  {2),  before  Lord  EMon, — do  not  arise  in  respect  to  corpora-     kbndall. 
tions  ;  and  the  bodies  to  which  they  relate  are  governed  by  statutes 
worded  in  a  most  peculiar  form. 

That  part  of  the  return  which  appears  to  set  out  that,  upon 
former  vacancies,  the  master  has  concurred  in  the  presentation,  is 
by  no  means  brought  before  us  as  it  ought  to  be :  at  most,  the 
practice  could  only  afford  evidence  of  the  right  claimed  by  the 
master  in  contradiction  to  that  asserted  by  the  prosecutor  in  his 
writ ;  but,  when  examined,  it  does  not  even  amount  to  evidence,  the 
facts  not  being  distinctly  alleged.  This  averment  is  justly  stigma- 
tized by  the  demurrer  as  argumentative  and  evasive  :  the  argument 
is  built  on  no  foundation ;  and  there  is  a  semblance  of  controverting 
the  writ,  without  its  being  really  controverted. 

Another  passage  of  the  return  appeared  to  question  the  fact  of 
the  prosecutor's  presentation  having  been  duly  resolved  upon  by 
the  majority  of  the  corporation.  That  is  the  statement  in  the  writ: 
the  return  alleges  that  no  presentation  has  been  made  as  a  corporate 
act  of  the  body.  This  alone  would  be  undoubtedly  bad,  for  the 
uncertainty  what  it  might  mean  when  he  spoke  of  a  corporate  act. 
But  he  goes  farther,  detailing  what  in  *truth  was  done.  The  [  *S84  ] 
vacancy  was  declared ;  the  question  of  presenting  to  it  was  put  to 
the  vote  by  the  master  himself,  every  brother  being  separately 
asked,  at  a  meeting  held  for  the  purpose,  for  whom  he  voted.  Nine 
voted  for  the  prosecutor;  the  master  and  two  brethren  for  another 
candidate  ;  one  brother  was  absent.  The  vote  so  taken  was  recorded 
in  the  book  in  which  the  acts  of  the  hospital  are  preserved.  After 
this  solemn  proceeding,  it  is  plain  that  nothing  remains,  to  put 
Mr.  Morris  in  the  proper  course  for  being  instituted  and  inducted, 
but  that  his  presentation  should  be  sealed.  The  resolution  is  a 
corporate  act,  if  the  body  can  act  by  a  majority  without  the  master's 
concurrence.  The  result  is  that  the  same  question  is  again  raised 
in  a  circuitous  manner,  which  ought  to  have  been  brought  forward 
directly  in  the  return,  and  on  which  we  have  already  pronounced 
our  opinion. 

The  defendant's  counsel  however  took  some  objections  to  the  writ 
itself.  1.  His  controul  over  the  seal  was  said  not  to  be  made 
sufficiently  apparent ;  for  the  writ  says  only  that  he  keeps  one  of  the 
keys  of  the  chest  wherein  it  is  kept.  But  we  have  no  doubt  that 
this  exception  cannot  prevail  after  the  return  has  admitted  that  the 

(I)  6  Kuss.  64.  (2)  b  Kuss.  86. 
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Reg. 

r. 

Kendall. 


[  •385  ] 


[  'sse,  w.  ] 


defendant  refuses  to  affix  the  seal,  and  claims  the  right  to  withhold 
it.  2.  That  no  presentation  has  been  offered  to  the  defendant;  but, 
when  the  rule  was  argued  (i),  we  gave  our  reasons  for  thinking  this 
unnecessary.  3.  That  the  resolution  of  the  majority  may  be 
rescinded  by  the  same  body.  To  raise  any  point  on  this  objection 
we  think  that  the  return  ought  to  have  shown  a  change  in  their 
intention.  Lastly,  that  the  present  dispute  is  altogether  between 
the  head  and  the  ^members  of  this  corporation,  and  ought  to  have 
been  carried  before  the  visitor.  The  prosecutor  being  merely  a 
stranger  to  them  and  their  proceedings,  we  are  of  the  contrary 
opinion.  The  resolution  of  the  majority,  being,  in  our  judgment, 
binding  on  all,  has  given  the  presentee  an  inchoate  right  to  the 
living,  which  can  only  be  defeated  by  the  want  of  that  formal  act 
which  the  defendant  refuses  to  execute.  And  this  application  has 
been  made  precisely  in  the  same  manner  as  those  which  were 
successful  in  effecting  the  same  object  in  the  cases  of  Kex  v.  Dr. 
Blandy  Provost  of  Eton  CoUerfe  (2)  and  the  Corporation  of 
Bedford  (3). 


Peremptory  mandamus  awarded  (4). 

(1)  See  note  (4),  post. 

(2)  Cited,   3  Burr.    1663  ;   S.  L\  2 


Burn.  Ecc.  Law,  117,  8th  ed. 

(3)  See  p.  280,  note  (8),  aide. 

(4)  The  i*ule  nisi  for  a  mandamus  in 
this  case  was  obtained  in  Michaelmas 
Term  by  Sir  W.  \V.  FvUett.  The  rule 
was  for  a  mandamus  commanding  Mr. 
Kendall  to  affix,  or  cause  to  be  affixed, 
the  common  seal  &c.,  ''to  a  deed  of 
presentation  for  presenting  "  &c. 

Cause  was  shown,  in  this  Term 
(January  11th),  by  Sir  F,  Po1hn'h  and 
Wiyhtman;  and  Sir  W.  JW  Fvifett 
supported  the  nilc. 

Besides  the  objections  afterwai'ds 
discussed  on  the  return,  it  was  urged, 
against  the  rule,  that  the  affidavits 
showed  no  sufficient  demand  and 
refusal.  As  to  this,  the  facts  deposed 
to  were  as  follows.  The  agent  for  the 
party  ai)plying  deposed  that  he  called 
on  Mr.  Kendall,  **  for  the  purpose  of 
requiring  that  the  common  seal  of  the 
master  and  brethren  of  the  said 
hospital  should  be  affixed  to  a  pre- 
sentation to  the  vicarage  of  Hampton 
in  Ardon,  in  favour  of  the  Rev.  Mr. 
Morris."  Mr.  Kendall  thereupon  re- 
fen-ed  the  agent  to  an  attorney  named ; 


and,  upon  the  agent  stating  that  he 
did  not  understand  the  attorney  to  be 
the  adviser  of  the  corporation,  Mr. 
Kendall  said  to  him,  "  if  your  applica- 
tion is  that  I  should  affix  the  seal  to  a 
presentation,  I  shall  decline  to  do  any 
thing  of  the  sort."  The  agent  replied, 
'*  my  application  is  that  you  should 
affix  the  seal  to  a  presentation  in 
favour  of  the  Bev.  Mr.  Morris,  and 
probably  you  had  better  read  the  letter 
which  I  have  given  you ; "  on  which 
Mr.  Kendall  without  reading  the 
letter,  said,  *'then  I  decline  to  affix 
the  seal."  The  agent  then  left  with 
Mr.  Kendall  the  letter,  which  was 
addressed  by  himself  to  Mr.  Kendall, 
and  contained  a  request  that  the 
])resentation  '*  might  be  immediately 
sealed,"  and  a  statement  that  the 
application  was  made  with  a  view  to 
legal  measures,  and  that  the  agent 
would  l>e  prepared  to  ♦pay  his  usual 
fees  and  charges  on  the  presentation 
being  completed.  No  other  conversa- 
tion was  set  forth  :  and  it  was  stated 
that  the  only  answer  afterwards  given 
was  in  a  letter  from  the  befoi-e  named 
attorney,  referring  the  agent  to  a 
former    letter    Irom    such    attorney. 
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MARTINDALE  v.  SMITH. 

(1  Q.  B.  389—390 ;  S.  C.  10  L.  J.  Q.  B.  155;  1  O.  &  D.  1 ;  5  Jur.  932.) 

Defendant  sold  plaintiff  stacks  of  oats,  then  on  defendant's  ground, 
under  a  written  agreement,  by  which  plaintiff  was  to  have  liberty  to  leave 
the  stacks  on  the  ground  for  four  months,  and  was  to  pay  for  them  in  twelve 
weeks  from  the  agi'eement.  Defendant,  at  the  end  of  the  twelve  weeks, 
called  on  plaintiff  to  pay,  which  he  did  not  do.  After  the  expiration  of  the 
twelve  weeks,  plaintiff  tendered  payment,  which  defendant  refused  to  accept. 
Afterwards  defendant  sold  the  stacks,  which  had  romained  on  his  ground  : 

Held,  iu  an  action  of  trover,  plea,  Not  possessed,  that  plaintiff  was 
entitled  to  recover. 

Tbover  for  goods  and  chattels,  to  wit  six  stacks  of  oats  &c.,  of 
which  plaintiff  was  lawfully  possessed  as  of  his  own  property. 
Pleas.  1.  Not  guilty,  2.  That  plaintiff  was  not  possessed  of  the 
goods  and  chattels  as  of  his  own  property,  in  manner  and  form  &c. 
Issues  thereon. 


1841. 
April  15. 

[  389  ] 


written  to  the  agent  before  his  inter- 
view with  Mr.  Kendall,  which  stated 
that  the  only  impediment  to  the  execut- 
ing was  that,  at  the  corporate  meeting 
at  which  the  alleged  election  took 
place,  **  the  master  declined  to  concur 
in  the  presentation."  The  agent 
deposed  that,  except  as  above,  Mr. 
Kendall  had  given  to  him  no  i^eason 
for  the  refusal.  In  Mr.  Kendall's 
affidavit,  he  stated  that  he  had,  at  the 
meeting,  and  ever  since,  positivel}' 
declined  and  refused,  and  still  did 
decline  and  refuse,  to  concur  in  pre- 
senting Mr.  Morris :  that  the  seal  was 
in  a  box  under  the  separate  locks  of 
himself  and  the  stewards  :  and  that,  to 
his  knowledge  or  belief,  no  application 
had  been  made  to  the  visitors  to  direct 
him  to  affix,  or  concur  in  affixing,  the 
seal. 

The  counsel  opposing  the  rule  con- 
tended that  a  presentation  should  have 
been  made  out  and  tendered  for 
execution  to  the  master.     *    *    * 

The  counsel  in  support  of  the  rule 
contended  that  the  refusal  was  here 
absolute,  and  dispensed  with  the 
necessity  of  tendering  a  deed.    ♦     ♦    ♦ 

Lord  Denmax,  Ch.  J. : 

I  think  the  objection  as  to  the  want 
of  a  demand ^and  refusal  fails.  I  do 
not  decide  this  on  the  ground  that  the 


tender  has  been  waived,  but  because 
that  which  the  master  was  called  on  to 
perform  was  so  simple.  We  are  not 
warranted  in  presuming  that  there 
was  any  thing  peculiar  in  the  act 
required  to  be  done,  the  master  having 
merely  refused  to  affix  the  seal.  Where 
an  application  is  made  for  a  mandamus 
to  enforce  the  execution  of  a  com- 
pensation bond,  under  stat.  5  &  6 
WUl.  IV.  ♦c.  76,  s.  67(1),  it  is  not 
necessary  to  show  in  the  affidavit  what 
precise  form  of  bond  it  was  of  which 
the  execution  was  i*equired.  If, 
indeed,  thei-e  was  any  thing  peculiar  in 
the  instrument  (as,  for  instance,  might 
happen  in  the  case  of  a  lease),  then  the 
proper  course  would  be  to  tender  the 
instrument  and  demand  its  execution ; 
and  the  Court  would  not  issue  a 
mandamus  unless  the  lease  was  a 
proper  one,  and  the  party  called  on 
had  had  the  means  of  seeing  that  it 
was  so.  My  view  is  strengthened  by 
one  of  the  arguments  urged  against 
the  rule :  for,  if  an  improper  instru- 
ment were  tendered,  no  contempt 
would  be  iiicun*ed  by  the  refusal  to 
execute  it. 

LiTTLEDALE,  Patteson,  and  Cole- 
ridge, J  J.  concurred. 

Rule  absolute,    hi   the  terms    of   the 
rule  visi. 


I  ♦387,  n.  J 


(1)  Rep.  45  &  46  Vict.  c.  50,  s.  5. 
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On  the  trial,  before  Alderson,  B.,  at  the  Cumberland  Spring 
Assizes,  1889,  it  appeared  that  defendant,  being  owner  of  six  stacks 
of  oats  then  standing  on  his  ground,  sold  them  to  the  plaintiff, 
under  the  following  written  contract. 

"  April  28rd,  1838.  Sold  to  Mr.  John  Martindale  of  Catterlen  six 
oat  stacks,  for  85f. 

'STohn  Smith  gives  John  Martindale  liberty  to  let  the  stacks 
stand,  if  he  thinks  fit,  until  the  middle  of  August  next ;  and  John 
Martindale  to  pay  John  Smith  for  the  stacks  in  twelve  weeks  from 
the  date  hereof." 

Signed  by  the  parties. 

In  the  beginning  of  July,  the  defendant  told  the  plaintiff  that,  if 
he,  plaintiff,  did  not  pay  on  the  16th  of  that  month,  defendant 
would  consider  the  contract  at  an  end.  The  plaintiff  did  not  pay 
on  that  day,  but  afterwards  requested  time,  which  the  defendant 
refused  to  give,  adding  that  plaintiff, '  as  he  had  failed  in  pay- 
ment at  the  time  appointed  by  the  contract,  should  not  have  the 
stacks.  Two  or  three  days  afterwards,  the  plaintiff  tendered  the 
money;  which  the  defendant  refused  to  accept.  On  the  14th  of 
August,  the  plaintiff  *served  defendant  with  a  written  notice,  in 
which  he  repeated  the  tender,  and  stated  that  he  should  attend  to 
remove  the  stacks  on  the  next  day  at  ten  in  the  morning,  and 
demanded  that  he  should  be  then  admitted  to  the  field  in  which  the 
stacks  were,  requiring  the  defendant  not  to  sell  them.  An  actual 
tender  was  then  again  made,  and  refused:  and  defendant  after- 
wards sold  the  stacks.  The  defendant's  counsel  contended  that 
plaintiff,  having  made  default  in  payment  at  the  appointed  day, 
was  not  entitled  to  the  possession.  The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  verdict  for 
the  defendant  on  the  second  issue.  In  Easter  Term,  1839,  Dimdas 
obtained  a  rule  accordingly.     In  last  Term  (i). 


Alexander  and  Knoxcles  showed  cause : 

The  agreement  vested  the  property  in  the  plaintiff;  and,  upon 
tender,  he  was  entitled  to  the  possession.  That  is  the  ordinary 
effect  of  sale ;  and  it  cannot  be  varied  by  the  permission  given  to 
the  vendee  to  leave  the  property,  for  a  time  named,  on  the  vendor's 
land.  Nor  does  the  giving  credit  for  a  specified  time  make  any 
difference.    Had  the  hay  been  burnt  in  the  meantime,  the  loss 

(1)  January  13th,  1841.  Before  Lord  Denman,  Ch.  J.,  Littledale,  Fatteson, 
and  Coleridge,  JJ. 
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would  have  fallen  on  the  vendee :  Tarling  v.  Baxter  (i).  In  Dixon 
V.  Yates  (2)  Parke,  J.  said,  *'  I  take  it  to  be  clear  that  by  the  law  of 
England  the  sale  of  a  specific  chattel  passes  the  property  in  it  to 
the  vendee  without  delivery."  *  *  Had  there  been  no  clause  as 
to  the  payment,  the  defendant  could  not  have  insisted  on  rescinding 
the  contract  for  the  delay:  Orcavesv.  Ashlin  (3);  but  that  clause 
does  not  incorporate  into  the  contract  any  condition  for  avoiding  the 
bargain.  Langford  v.  Tyler  (4)  will  be  cited  on  the  other  side.  *  * 
That  case  did  not  turn  on  the  effect  of  giving  a  specific  time  for 
payment  or  removal.  The  judgment  there  was  cited  in  Bloxam  v. 
Sanders  (5)  by  Littledalb,  J.  (6).  Bloxam  v.  Sanders  (6)  decides 
only  that,  although  the  contract  remain  unrescinded,  the  goods 
cannot  be  claimed,  so  as  to  entitle  the  vendee  to  maintain  trover, 
without  *a  tender,  because  there  must  be  a  right  of  possession  as 
well  as  a  right  of  property.  *  *  In  Maclean  v.  Dunn  (7)  it  was 
held  that,  where  a  vendee  absolutely  refuse  to  take  the  goods,  the 
vendor  might  resell  and  proceed  for  damages:  but  here  has  been 
no  refusal.  That  also  distinguishes  the  present  case  from 
WUmshitrst  v.  Bowker  (s),  where  the  vendee  failed  in  that  which, 
by  the  contract,  was  to  be  a  concurrent  act  with  delivery  of  the 
bill  of  lading,  namely,  the  giving  of  a  draft.  In  Hunt  v.  Silk  (9)  an 
agreement  for  a  lease  was  made  with  the  plaintiff,  who  entered  into 
possession,  and,  upon  the  owner's  failing  to  perform  certain  terms 
of  the  agreement  within  the  time  stipulated  by  the  agreement 
(l)eyond  which  time  plaintiff  had  kept  possession),  claimed  to 
rescind  the  contract:  but  it  was  held  that  he  could  not  do  so. 
In  Coslake  v.  Till  (lo)  Lord  Gifford,  M.  R.  refused  to  compel  a 
specific  performance,  where  the  agreement  was  for  sale  of  a  house 
with  the  goodwill,  possession  to  be  taken  and  the  price  paid  on  a  day 
named,  and  the  purchaser  was  not  ready  to  perform  his  part  on 
that  day,  but  was  ready,  and  offered,  on  the  *next  day,  to  perform 
it.  There  the  purchaser  was  bound  to  take  possession ;  but  here 
the  stacks  were  to  remain,  even  after  payment,  if  the  plaintiff 
should  choose,  on  the  defendant's  land.  The  parties  cannot  be 
exonerated  from  a  written  agreement  of  this  kind  by  matter  not 
written :  Goss  v.  Lord  Nugent  (ii).     Breach  of  warranty  does  not  of 


(1)  30  R.  R.  355  (6  B.  &  C.  360). 

(2)  39  R.  R.  489  (5  B.  &  Ad.  313, 
340). 

(3)  14  R.  R.  771  (3  Camp.  426). 

(4)  6  Mod.  162;  S.  C.  1  Salk.  113. 

(5)  28  R.  R.  519  (4  B.  &  C.  941). 


(6)  4  B.  &  C.  945. 

(7)  29  R.  R.  714  (4  Ring.  722). 

(8)  5  Bing.  N.  C.  541. 

(9)  7  R.  R.  739  (5  East,  449). 

(10)  25  R.  R.  75  (I  Russ.  376). 
(U)  39  R.  R.  392  (5  B.  &  Ad.  58). 
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itself  rescind  a  contract :  Gompertz  v.  Denton  (i).  Then  the  notice 
which  was  here  given  by  the  seller  cannot  aflfeet  the  question :  he 
could  not,  by  such  notice,  alter  the  right  which  the  vendee  derived 
from  the  contract:  Greaves  v.  Ashlin  (2).  It  is  not  necessary  to 
enquire  whether  the  jury  might  have  been  asked  to  presume  a 
mutual  rescinding  of  the  contract  from  the  fact  of  a  reasonable 
time  having  expired ;  as  to  which  the  (Uetuni  in  Ijanriford  v.  Tyler  (3) 
might  be  cited :  for  here  no  such  point  was  made  at  the  trial. 


Cressivell,  Dnndas,  and  Ramshay,  contra  : 

The  question  is,  whether  the  plaintiff  be  entitled  to  the  possession 
of  the  hay,  not  having  performed  a  condition  precedent :  if  he  is 
not  so  entitled,  it  is  immaterial  whether  or  not  the  property  passed 
by  the  contract.  Now,  by  the  terms  of  the  contract,  the  plaintiff 
was  to  pay  on  a  certain  day ;  which  he  did  not  do.  At  law,  where 
a  day  is  named,  time  is  of  the  essence  of  the  contract,  though  equity 
in  some  cases  will  relieve  :  1  Sugd.  Vend.  &  P.  405, 406  (10th  ed.)(4). 
In  Wilde  v.  Forte  (5)  it  was  decided  that  a  vendee  of  land  may 
[  •394  ]  rescind  the  contract,  *and  recover  back  his  deposit,  if  the  vendor 
do  not  make  a  good  title  in  proper  time.  In  Hagedon  v.  Lning  (6) 
a  sale  of  goods  was  made  on  the  terms  that  fourteen  days  should 
be  allowed  "  for  receiving  and  delivery ;  "  it  was  held  that  this,  in 
the  particular  circumstances  of  that  case,  meant  fourteen  days 
allowed  to  the  purchaser,  but  that  he  might  demand  them  before  ; 
and,  he  having  demanded  them  before,  and  the  vendor  having 
refused  to  deliver,  it  was  held  that  the  vendor  could  not  afterwards 
sue  on  the  contract.  Even  express  consent,  not  in  writing,  cannot 
vary  the  time  named  in  a  written  contract:  Stead  v.  Dawb€r{7)f 
confirmed  in  Marshall  v.  Lt/nn  (h).  *  *  Tarling  v.  Baxter  (9)  was 
a  decision  as  to  the  property  only,  which  is  not  here  in  question. 
In  Dixon  v.  Yates  (lo)  the  right  to  possession  was  defeated  because  a 
bill  given  by  the  vendee  was  dishonoured.  There  no  time  was 
named.  The  last  part  of  the  judgment  in  Langford  v.  Tyler  (s)  is 
precisely  in  point  for  the  defendant,  if  for  *'  convenient  time"  be 


(1)  1  Cr.  &  M.  207;  *S.  (\  3  Tyr. 
232. 

(2)  14  R.  R.  771  (3  Camp.  426). 

(3)  6   Mod.     162;     S.    (\    1    Salk. 
113. 

(4)  See  p.  258  of  the  14th  edition  (in 
one  volume). — ^A.  C. 

(5)  13  R.   R.   616  (4  Taunt.  334). 


See  Citrniah  v,  Rowley,  1  Selw.  N.  P. 
179  (10th  ed.). 

(6)  1   Marsh.  514;    ,S.   C\  6  Taunt. 
162. 

(7)  50  R.  R.  327  (10  Ad.  &  EL  67). 

(8)  6  M.  &  W.  109. 

(9)  30  R.  R.  355  (6  B.  &  C.  360). 

(10)  39  B.  R.  489  (5  B.  &  Ad.  313). 
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substituted  **  the  *time  named  by  the  parties,"  which  must  be  taken 
to  be  reasonable  time :  where  no  time  is  fixed,  the  reasonableness 
is  for  the  jury.  Coslake  v.  Till  (i)  shows  that,  even  in  equity,  a 
party  cannot  enforce  a  bargain  after  he  has  failed  to  perform  his 
part  within  the  time  named. 

Cur,  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  facts,  his  Lordship  proceeded  as  follows : 

Having  taken  time  to  consider  of  our  judgment,  owing  to  the  doubt 
excited  by  a  most  ingenious  argument,  whether  the  vendor  had  not 
a  right  to  treat  the  sale  as  at  an  end  and  reinvest  the  property  in 
himself  by  reason  of  the  vendee's  failure  to  pay  the  price  at  the 
appointed  time,  we  are  clearly  of  opinion  that  he  had  no  such  right, 
and  that  the  action  is  well  brought  against  him.  For  the  sale  of 
a  specific  chattel  on  credit,  though  that  credit  may  be  limited  to  a 
definite  period,  transfers  the  property  in  the  goods  to  the  vendee, 
giving  the  vendor  a  right  of  action  for  the  price,  and  a  lien  upon 
the  goods,  if  they  remain  in  his  possession,  till  that  price  be  paid. 
But  that  default  of  payment  does  not  rescind  the  contract.  Such 
is  the  doctrine  cited  by  Holroyd,  J.  from  Com.  Dig.  Agreement, 
(B.  8),  in  Tarling  v.  Baxter  (2) ;  and  it  will  be  found  consistent 
with  all  the  numerous  cases  referred  to  in  the  course  of  the 
argument.  In  a  sale  of  chattels,  time  is  not  of  the  essence  of  the 
contract,  unless  it  is  made  so  by  express  agreement,  than  which 
nothing  can  be  more  easy,  by  introducing  conditional  words  into 
the  bargain.  The  *late  case  of  Stead  v.  Daivber  (3)  does  not  apply, 
depending  (as  Parke,  B.  truly  observed  in  Marshall  v.  Lynn  (4)), 
not  on  the  materiality  of  the  alteration  in  the  contract,  but  on  the 
fact  of  the  alteration  only. 

Pothier,  in  his  Traite  du  contrat  de  vente,  part.  v.  ch.  2,  s.  6  (5), 
cites  the  Civil  code  for  the  proposition,  that  a  purchaser's  delay  in 
paying  the  price  does  not  give  the  vendor  a  right  to  require  a 
dissolution  of  the  contract ;  he  can  only  exact  by  legal  procedure 
the  payment  of  the  price  due  to  him.  '^Non  ex  eo,  quod  emptor 
non  satis  conventioni  fecit,  contractus  irritus  constituitur  "  (6).  He 
adds,  however,  that,  from  the  difficulty  of  enforcing  payment  from 
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(1)  25  R.  R.  75  (1  Ru88.  376). 

(2)  30  R.  R.  355  (6  B.  &  C.  360, 
362). 

(3)  50  R.  R.  327  (10  Ad.  &  El.  57). 
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debtors,  the  French  law  had  departed  from  the  rigour  of  these 

principles,  permitting  a  suit  for  the  dissolution  of  the  contract  for 

default  of  payment.     The  Judge  then  appointed  a  more  distant 

day ;    which   passed,   and    no    payment   made,   the  vendor  was 

permitted  to  resume  possession  of  the  thing  sold.    But,  even  after 

sentence  of  dissolution,  the  purchaser  may  prevent  that  effect,  and 

keep  what  he  has  bought,  by  appealing,  and  offering,  on  that  appeal, 

the  price  which  he  owes,  with  interest  and  expenses. 

The  vendor's  right,  therefore,  to  detain  the  thing  sold  against 

the  purchaser  must  be  considered  as  a  right  of  lien  till  the  price  is 

paid,  not  a  right  to  rescind  the  bargain.     And  here  the  lien  was 

gone  by  tender  of  the  price.     My  brother  Alderson  directed  the 

jury  according  to  these  principles :  and  the  rule  for  setting  aside 

the  verdict  must  be  discharged. 

Rule  discJmrged. 


1811. 
AprU  16. 


[409] 


HENWOOD  V.  OLIVEB. 

(1  Q.  B.  409—411 ;  S.  C.  10  L.  J.  a  B.  158 ;  1  G.  &  D.  25.) 

The  defendant,  who  disputed  the  amount  of  the  plaintifTs  bill,  sent  a 
X)  erson  to  tender  a  less  amount,  who  said  to  the  plaintiff,  when  he  made  the 
tender,  * '  I  am  come  with  the  amount  of  your  bill."  The  plaintiff  thereupon 
refused  fhe  money,  saying,  *' I  shall  not  take  that:  it  is  not  my  bill." 
Nothing  more  passed : 

Held,  that  the  tender  was  sufficient,  and  entitled  defendant  to  a  verdict 
on  a  plea  of  tender. 

Indebitatus  assumpsit  for  goods  sold,  and  on  money  counts, 
&c.  Plea,  as  to  part  of  the  monies,  a  tender,  and  issue  thereon. 
On  the  trial,  at  the  last  Assizes  for  Cornwall,  before  Wightman,  J.,  it 
appeared  that  the  plaintiff  had  delivered  a  bill  to  the  defendant, 
who  disputed  the  amount.  A  witness  was  called,  who  proved  that 
he  was  instructed  by  defendant  to  tender  a  certain  sum ;  that  he 
accordingly  went  to  the  plaintiff  and  produced  the  money,  saying, 
"  I  am  come  with  the  amount  of  your  bill."  The  plaintiff  refused 
to  accept  the  money,  saying,  ''  I  shall  not  take  that.  It  is  not  my 
bill."  The  witness  then  went  away  with  the  money.  It  was 
objected  on  the  part  of  the  plaintiff  that  this  was  a  conditional,  and 
not  an  unqualified,  tender ;  and  the  two  cases  after  mentioned  were 
cited.  The  defendant's  counsel  contended  that  it  was,  at  all 
events,  evidence  to  go  to  the  jury  of  an  unqualified  tender :  but  the 
plaintiffs  counsel  denied  that  it  was  matter  for  the  jury ;  and  the 
learned  Judge  eventually  decided  in  favour  of  the  tender,  and 
directed  a  verdict  for  the  defendant,  reserving  the  point. 
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Moody  now  moved  for  a  rule  to  show  cause  why  a  verdict     Hbnwood 
should  not  be  entered  for  the  plaintiff  on  the  above  issue :  oliybb. 

If  the  plaintiff  had  taken  the  money  after  the  defendant  had 
offered  it  as  the  amount  of  the  bill,  it  would  have  been  equivalent 
to  an  admission  by  the  plaintiff  that  it  was  the  amount  really  due, 
and  would  *hav6  been  evidence  against  him  if  he  had  brought  an  [  *4io  j 
action  for  the  residue.  A  tender  made  in  such  terms  as  to  give  the 
acceptance  the  effect  of  an  admission  is  a  bad  tender. 

(Pattbson,  J. :  If  the  defendant  had  paid  the  money  without 
saying  any  thing,  and  the  plaintiff  had  taken  it,  this  too  might  have 
been  submitted  to  a  jury  as  evidence  that  no  more  was  due.) 

There  are  two  authorities  in  point.  In  Sutton  v.  Hawkins  (i)  a 
tender  of  money,  as  *'  all  that  was  due,"  was  held  bad  by  Aldbrson, 
B.  In  The  Marquis  of  Hastings  v.  ThorUy  (2)  the  tender  of  a  sum 
"in  payment  of  the  half  year's  rent  due  at  Lady  Day  last"  was 
held  by  Lord  Abinoer,  C.  B.,  bad,  because,  by  taking  it,  the  plaintiff 
would  have  admitted  that  the  sum  tendered  was  the  amount  of 
rent  due. 

Lord  Denman,  Ch.  J. : 

Every  body  who  makes  a  tender  does  in  effect  try  to  get  rid  of 
the  plaintiff's  demand,  by  paying  only  a  part  of  it  for  the  whole. 
The  tender  here  was,  at  any  rate,  sufficient  to  go  to  a  jury ;  and 
you  are  not  in  a  condition  to  complain  that  it  was  not  left  to  them. 
I  think,  however,  that  the  tender  was  good  in  point  of  law,  and  did 
not  involve  any  ambiguity  on  which  it  was  necessary  to  take  their 
opinion. 

Pattbson,  J. : 

I  have  no  difficulty  on  the  point.  The  defendant  who  makes  a 
tender  always  means  that  the  amount  tendered,  though  less  than 
the  plaintiff's  bill,  is  all  that  he  is  entitled  to  demand  in  respect  of 
it.  How  then  would  the  plaintiff  preclude  himself  from  recovering 
more  by  accepting  an  offer  of  part,  accompanied  by  *expressions  [  '^ii  ] 
which  are  implied  in  every  tender?  Expressio  eonnn  qua  taeitii 
insnnt  nihil  operatur.  If  the  defendant,  when  he  paid  the  money, 
bad  called  it  part  of  the  amount  of  the  plaintiff's  bill,  he  would 
have  thereby  admitted  that  more  was  due,  and  the  effect  of  the 
tender  would  have  been  defeated. 

(1)  8  Car.  &  P.  259.  (2)  8  Car.  &  P.  573. 
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Heswood         Williams,  J.  concurred. 

r. 
Oliver. 

WlOHTMAN,  J.  ; 

The  only  hesitation  I  felt  at  the  trial  was  occasioned  by  the 

authorities  referred  to.     The  tender  does  not  appear  to  me  to  be 

accompanied  by  any  such  qualifying  expressions  as  would  preclude 

the  plaintiff  from  recovering  a  further  sum,  if  really  due  upon  his 

bill. 

Itfde  refused, 

1841.  DOE   ON  THE   SEVERAL  DEMISES   OP   THOMAS   TRESIDDER 

Apra2o.  ^^^  Others  v.  WILLIAM  TRESIDDER 

f  ^^^  ^  (1  Q.  B.  416—418 ;  S.  C.  10  L.  J.  Q.  B.  160 ;  I  G.  &  D.  70.) 

If  a  copyholder  leases  for  years,  without  license  of  the  lord,  or  custom 
authorising  such  a  lease,  the  lessee  has  nevertheless  a  title  against  every  one 
but  the  lord,  and  may  bring  ejectment. 

Ejectment  for  lands  in  the  parish  of  Wendron,  Cornwall.  On 
the  trial,  before  Wightman,  J.,  at  the  last  Spring  Assizes  at 
Bodmin,  it  appeared  that  the  premises  were  copyhold  of  the  manor 
of  Helston  in  Kirrier,  and  had  been  surrendered  in  1801  by 
William  Tresidder  to  John  Borlase  by  way  of  mortgage.  The 
lessors  of  the  plaintiff  claimed  under  leases  granted  by  Borlase,  for 
terms  of  years,  to  hold  from  six  years  to  six  years,  dependent  on 
certain  lives,  according  to  an  alleged  custom  of  the  manor ;  but  the 
custom,  as  stated,  was  not  proved.  The  defendant  claimed  as 
heir-at-law  of  William  Tresidder.  It  was  objected  that  leases  of 
copyholds  for  periods  longer  than  a  year  were  void,  unless 
sanctioned  by  a  custom  of  the  manor  or  license  from  the  lord, 
neither  of  which  was  proved.  Verdict  for  plaintiff  on  two  demises 
(to  which  the  objection  applied),  with  leave  to  defendant  to  move 
that  a  verdict  might  be  entered  for  him. 

Montague  Smith  now  moved  accordingly  (i)  : 

[  *^17  I  There  is  no  privity  between  the  defendant  and  the  lessors  of  *the 

plaintiff ;  and  their  title,  under  the  leases,  is  not  one  upon  which 
ejectment  can  be  maintained.  In  general,  a  lease  by  a  copyholder 
for  a  term  exceeding  a  year  can  confer  no  title,  being  a  forfeiture 
in  itself.  Such  appears  to  be  the  best  opinion,  though  the  decisions 
and  dicta  vary.      In  East  v.  Harding  (2)  it  was  held  that  a  copy- 

(1)  Before  Lord  Denman,   Ch.   J.,  (2)  Oro.  Eliz.  498. 

Patteson,  Williams,  andWightman,  JJ. 
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holder's  lease  for  years,  not  warranted  by  custom,  is  a  forfeiture  in        Dosd. 
itself,  and  without  presentment,  though  it  is  made  to  commence  at  «;. 

a  future  day,  and  the  lessee  has  not  entered.     And  on  forfeiture    Tbbsiddeb, 
the   lord  may  grant  without  a  seizure;    for  the  forfeiture  is  a 
determination  of  the  will,  and  the  lord  is  in  as  of  his  reversion : 
Pcufe  V.  Smith  (i) ;  Milfax  v.  Baker  (2) ;  Bull.  N.  P.  107.     Where 
licence  has  been  given  to  lease  copyhold  lands  for  more  than  a 
year,  no  ejectment  lies  upon  the  lease  if  it  be  not  conformable  to 
the  licence :   Jackson  v.  Neal  (3).     If  lessee  for  years  of  a  copy- 
holder brings  ejectment,  he  must  show  by  his  declaration  that  the 
lease  is  warranted  by  licence  or  custom :    WelU  v.  Partridge  (4) ; 
Erish  V.  Rives  (5).     In  Petty  v.  Evans  (6)  the  same  rule  is  laid 
down,  but  is  applied  to  a  replication ;  and  it  is  said  that  a  copy- 
holder without    licence   is  a  disseisor  if  he  enter,   and  cannot 
maintain  an  ejectione  firmce.     It  is  indeed  stated,  in  Doioninghanis 
case  (7),  that  the  lessee  under  a  lease  for  years  against  the  custom 
of  the  manor  may  have   ejectione  Jirnue^   the   lease   being  good 
between  him  and  his  lessor;  and  in  Goodwin  v.  Longhiirst  (s)  the 
Court  of  Exchequer  held  that  a  lease  for  years  by  a  copyholder  is 
good  at  common  *law  against  all  but  the  lord,  and  the  lessee  may       [  *418  ] 
bring  ejectione  Jinnee.     But  the  earlier  authorities  would  seem  to 
be  the  correct  ones  :  and  in  a  modern  treatise  the  law  is  laid  down 
accordingly.     "  When  the  lessor  of  the  plaintiff  is  the  lessee  for 
years  of  a  copyholder,  he  must,  after  proving  his  lessor's  title, 
show  either  a  special  custom  in  the  manor,  allowing  the  copy- 
holder to  make  leases  for  years,  or  that  the  licence  of  the  lord  was 
obtained  before  the  lease  was  granted : "   Adams  on  Ejectment, 
p.  809,  3rd  ed.     If  the  lease  is  a  forfeiture  in  itself,  the  lord  might 
recover  as  lessor  of  the  plaintiff  in  an  ejectment ;  and  two  distinct 
parties  cannot  be  entitled  so  to  recover.     The  copyholder,  after 
making  such  lease,  holds  merely  at  will. 

Cur.  adv.  vidt. 

Lord  Dbnman,  Ch.  J.,  on  a  subsequent  day  of  this  Term  (May  6th), 
delivered  the  judgment  of  the  Court  : 

Several  authorities  were  cited  on  the  motion  in  this  case,  and 
one  of  them,  Downingham's  case  (7),  is  in  point.     It  is  said  there  : 

(1)  3  Salk.  KM).  (5)  Cro.  Eliz.  717. 

(2)  1  I^v.  26.  (6)  2  Bi-ownl.  &  Golds.  40. 

(3)  Ci-o.  Eliz.  395.  (7)  Owen,  17. 

(4)  Cro.  Eliz.  (469).  (8)  Cro.  Eliz.  535. 
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DoBd.       **  It  was  resolved,  that  it  a  copyholder  made  a  lease  for  years  which 

^^  is  not  according  to  the  custom  of  the  manor,  yet  this  lease  is  good ; 

Trbsiddeb.    qq  ^Jj^Ij  |.jjg  lessee  may  maintain  an  ejectione  Jintue  ;  for  between  the 

lessor  and  the  lessee,  and  all  other,  except  the  lord  of  the  manor, 
the  lease  is  good,  and  so  hath  it  been  several  times  adjudged  in 
this  Court."  There  is  some  conflict  among  the  authorities ; 
but  we  think  that  the  doctrine  laid  down  in  this  case  is  right. 
Therefore  no  rule  will  be  granted. 

Rule  refused. 


1841.  FORSTER  V.  COOKSON,  Esquire. 

AffrU  20. 

(1  Q.  B.  419—420 ;  S.  C.  10  L.  J.  Q.  B.  167  ;  1  G.  &  D.  58 ;  5  Jui".  1083.) 

^        -"  Case  against  the  sheriff,  under  stat.  8  Ann.  c.  14,  s.  1,  for  taking,  **  by 

vu*tue  of  a  Ji,  fa,  against  S.,''  goods  which  were  on  premises  demised  by 
the  plaintiff  to  I.,  and  for  which  premises  a  quarter's  rent  was  due,  and 
removing  the  goods  after  notice,  without  paying  the  rent.  Plea,  that 
defendant  did  not  take  moda  et  forma. 

The  goods  taken  were  not  the  property  of  8. ;  and  the  sheriff  accounted 
for  them  to  the  real  owner : 

Held,   that,   on  this  issue,   plaintiff  was  nevertheless  entitled  to  the 
verdict. 

Case.  The  declaration  stated  that  S4L  was  due  to  plaintiff  for 
one  quarter's  rent  of  a  messuage,  by  virtue  of  a  demise  by  plaintiff 
to  one  James  Wright;  and  that,  during  the  continuance  of  the 
demise,  defendant,  being  sheriff  of  Northumberland,  by  virtue  of 
a  Jini  facias  against  one  Sarah  Wright  at  the  suit  of  one  Colbeck, 
took  certain  goods  and  chattels  then  in  and  on  the  said  messuage, 
beyond  the  amount  of  the  arrears  of  rent  due  to  plaintiff;  that, 
after  the  taking  and  before  the  removal,  plaintiff  gave  defendant 
notice  of  the  rent  being  due,  and  requested  defendant  that  he, 
plaintiff,  might  be  paid  before  removal,  yet  defendant  removed 
without  paying. 

Fifth  plea.  That  defendant  did  not,  during  the  continuance  of 
the  demise,  take  the  goods  in  or  upon  the  messuage  in  manner 
and  form  &c.     Issue  thereon. 

There  were  other  issues  in  fact. 

On  the  trial,  before  Rolfe,  B.,  at  the  last  Northumberland 
Assizes,  it  appeared  that  the  goods  were  seized  on  the  premises, 
but  were  not  the  property  of  Sarah  Wright,  but  of  the  adminis- 
trator of  James  Wright,  the  tenant  mentioned  in  the  declaration, 
who  was  dead;  and  that  the  proceeds  of  the  seizure  had  been 
accounted  for  to   the    administrator.      The    defendant's    counsel 
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contended  that  the  plaintiff  must  fail  on  the  issue  on  the  fifth  plea,      Forstbr 
because  the  goods  had  not  been  taken  under  the  fieri  facias  as     cookson 
alleged  in  the  declaration.     Verdict  for  the  plaintifiF  on  all  the 
issues,  with  leave  to  move  to  enter  *a  verdict  for  defendant  on  the       [  "420  ] 
issue  upon  the  fifth  plea. 

Knowles  now  moved  accordingly : 

The  plea  denies  that  the  goods  were  taken  modo  et  forma ;  that 
is,  "  by  virtue  of  a  fieri  facias  against  one  Sarah  Wright."  Here 
the  seizure  was  not  in  pursuance  of  the  fieri  facias. 

(Lord  Denman,  Ch.  J. :  Can  the  sheriff  say  so  after  seizing  the 
goods  under  colour  of  the  writ  ?) 

The  facts  warrant  a  return  of  nxMa  bona.  And  the  case  is  not 
within  stat.  8  Ann.  c.  14,  s.  1,  which  applies  only  to  goods  and 
chattels  taken  Vby  virtue  of  such  execution."  The  sheriff  could 
not  defend  himself  against  the  real  owner  by  showing  a  payment 
to  the  landlord:  Lee  v.  Liypes{i)>  There  Lord  Ellenborouoh 
asked,  '^  How  can  the  landlord  claim  his  rent  out  of  the  hands  of 
a  wrongdoer?"  (2).  So,  if  the  landlord  himself  had  seized  the 
tenant's  goods  under  a  process  which  turned  out  not  to  be  valid  as 
against  a  third  party,  he  could  not  have  retained  a  year's  rent : 
Taylor  v.  Ijinyon  (a). 

(Patteson,  J. :  The  landlord  here  might  have  distrained  the 
goods,  to  whomsoever  they  belonged ;  and  the  sheriff,  by  seizing, 
has  done  him  all  the  harm  against  which  the  sheriff  meant  to 
protect  landlords.) 

Lord  Denmak,  Gh.  J. : 
We  think  the  allegation  which  was  traversed  was  proved. 

Patteson,  Williams,  and  Wightman,  JJ.  concurred. 

Ride  refused. 

(1)  Id  East,  230.  (3)  31  H.  R.  485  (6  Bing.  536). 

(2)  Hid.  232. 
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18*1.  PACKER  V.  GIBBIN8. 

April  21. 

(1  Q.  B.  421—423 ;  S.  C.  10  L.  J.  Q.  B.  224 ;  1  G.  &  D.  10.) 

r  421 1 

•-        J  Where  furnished  apartments  in  a  house  have  been  let  by  verbal  contract 

at  a  sum  payable  quarterly,  and  the  premises  are  destroyed  by  fire  in  the 
middle  of  a  quarter,  assumpsit  lies  for  the  use  and  occupation  during  the 
current  quarter,  until  the  fii-e,  at  a  rate  proportioned  to  the  time  of  actual 
occupation,  if  it  appears  that  both  parties  have  agreed  that  the  occupiers^ 
liability  does  not  continue  after  the  occurrence  of  the  fire;  for  such 
agreement  negatives  the  supposition  of  demise  for  a  certain  time,  and  shows 
a  contract  in  respect  of  the  occupation  de  die  in  diem. 

Assumpsit  for  use  and  occupation  of  rooms  and  apartments  of 
the  plaintiff,  and  on  an  account  stated.     Plea,  Non  assumpsit. 

On  the  trial,  before  the  under  sheriff  of  Middlesex,  on  the  16th 
of  last  March,  it  appeared  that  the  defendant  occupied  apartments 
in  the  plaintiff's  house  under  a  verbal  agreement  at  16L  per  annum, 
payable  quarterly.  On  30th  August,  1840,  during  the  currency  of 
one  of  the  quarters,  a  fire  occurred,  which  consumed  the  premises. 
For  the  defendant  it  was  contended  that  he  was  not  hable,  inasmuch 
as  he  had  not  occupied  to  the  expiration  of  the  quarter,  and  the  rent 
was  due  only  at  such  expiration.  The  under  sheriff  decided  against 
he  objection  ;  and  a  verdict  was  taken  for  the  plaintiff  for  2L  18s., 
being  a  rateable  proportion  of  the  rent  up  to  the  time  of  the  fire, 
which  was  all  that  plaintiff  claimed. 

Lush  now  moved  for  a  new  trial  on  the  ground  of  misdirection  (i): 

First,  upon  the  entire  destruction  of  the  thing  demised,  the 
relation  of  landlord  and  tenant  ipso  facto  ceased.  In  7  Bacon's 
Abr.  57  (7th  ed.),  Rent,  (L),  it  is  said  that  **  the  lessor's  title  to 
the  rent  is  founded  upon  this,  that  the  land  demised  is  enjoyed  by 
the  tenant  during  the  term  included  in  the  contract ;  for  the  tenant 
can  make  no  return  for  a  thing  he  has  not :  if  therefore  the  tenant 
[  •422  1  be  deprived  of  the  thing  *letten,  the  obligation  to  pay  the  rent 
ceases,  because  such  obligation  has  its  force  only  from  the  con- 
sideration, which  was  the  enjoyment  of  the  thing  demised." 
Where  it  is  not  entirely  destroyed,  and  where  the  relation  still 
exists,  yet,  if  the  tenant  can  have  no  enjoyment  at  all,  the  rent  is 
suspended.  At  (M)  2,  p.  63,  in  the  same  volume,  it  is  said,  "  if 
the  use  of  the  thing  be  entirely  lost  or  taken  away  from  the  tenant, 
the  rent  ought  to  be  abated  or  apportioned,  because  the  title  to  the 
rent  is  founded  upon  this  presumption,  that  the  tenant  enjoys  the 
thing  during  the  contract;  and  therefore  if  part  of  the  land  be 

(1)  Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams,  and  Coleridge.  JJ. 
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surrounded  or  covered  with  the  sea,  this  being  the  act  of  God,  the  Packkr 
tenant  shall  not  suffer  by  it,  because  the  tenant  without  his  default  qibbins. 
wants  the  enjoyment  of  part  of  the  thing  which  was  the  con- 
sideration of  his  paying  the  rent;  nor  has  the  lessor  reason  to 
complain,  because  if  the  land  had  been  in  his  own  hands,  he  must 
have  lost  the  benefit  of  so  much  as  the  sea  had  covered.**  And 
1  Rol.  Abr.  236,  Apportionment  (C),  pi.  2,  is  referred  to,  in  which 
book,  ib.  pi.  1,  the  law  is  stated  to  be  the  other  way  where  the 
inundation  is  by  fresh  water,  because  there  the  tenant  retains  his 
right  over  the  soil,  though  he  enjoys  it  in  a  different  manner.  The 
case  is  distinguishable  from  that  of  an  action  upon  a  covenant,  or 
other  express  agreement,  to  pay  the  rent  during  the  term  ;  for  there 
the  tenant  would  be  held  to  his  contract.  So  it  would  be  if  any 
thing  remained,  in  however  deteriorated  a  state,  for  the  tenant  to 
enjoy,  as  in  Baker  v.  Holtpzafell  (l).  Izon  v.  Gorton  (2)  seems 
distinguishable  on  the  same  ground.  If  not,  that  case  can  scarcely 
be  ^considered  law ;  for,  if  it  be  not  so  distinguishable,  then,  to  I  *^23  ] 
make  Baker  v.  Holtpzaffell{i),  on  the  authority  of  which  it  was 
decided,  analogous,  the  land  in  Baker  v.  HoltpzaffeU  (1)  must  be 
supposed  to  have  become  utterly  useless.  Secondly,  there  can  be 
no  apportionment.  In  Clan's  case  (8)  it  was  decided  that,  if  land 
be  let  for  a  term  of  years  if  the  lessor  shall  so  long  live,  at  rent 
payable  quarterly,  and  the  lessor  die  in  the  middle  of  a  quarter,  no 
rent  is  due  for  any  of  that  quarter,  for  there  shall  be  no  apportion- 
ment in  respect  to  time.  The  statutes  (4)  as  to  apportionment  do 
not  apply  to  such  a  claim  as  this.  The  rent  here  is  not  a  rent 
accruing  de  die  in  diem. 

(Patteson,  J. :  The  compensation  due  for  use  and  occupation 
accrues  de  die  in  diem;  if  you  treat  this  as  a  question  of  rent, 
properly  so  called,  will  you  not  be  liable  for  the  whole  instead  of 
a  part?) 

Cur.  ode.  ridt. 

Lord  Denman,  Ch.  J.  afterwards,  in  this  Term  (23rd  April),  said 
that  the  Court  considered  the  under  sheriff  to  have  been  right, 
inasmuch  as,  both  parties  agreeing  that  the  defendant's  liability 

(1)  13  R.  R.  556  (4  Taunt.  45).  stat.  4  &  5  Will.  IV.  c.  22,  s.  2.     See 

(2)  50  R.  R.  772  (5  Ring.  N.r.  501).  note  (2)  to  Jhipixi  v.  3/r/yo,  1  Wms. 

(3)  10  Co.  Rep.  127  a.  Saund.  288  c  ;  OUhnhaivv.  Holt,   12 

(4)  Stat.  11  Geo.  II.  c.   19.  s.  15;  Ad.  &  El.  590. 
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packbb      ceased  after  the  fire,  there  was  no  demise  for  a  term  certain,  and 

oiBBiNs.     therefore  the  action  depended  on  actual  occupation,  and  the  liability 

accrued  de  die  in  diem. 

Ride  refused  (i). 


,i»V\  SPICER  V.  COOPER  (2). 

April  21,  ^  ' 

(1  Q.  B.  424—426 ;  S.  C.  10  L.  J.  Q.  B.  241 ;  1  G.  &  D.  52 ;  5  Jur.  1036.) 

[  ■424  1 

Declaration  stated  that  defendant  had  sold  to  plaintiff  eighteen  pockets 

of  Kent  hops  at  the  price  of  5/.  per  cwt.,  but  failed  to  deliver  according  to 

promise.    Issue  being  joined  on  nou  aseumjmt,  it  appeared  that  the  contract 

was  in  writing,  as  follows :  Sold  18  pockets  Kent  hops,  at  100^. :  and  that  a 

pocket  contained  more  than  a  cwt. : 

Held,  that  evidence  might  be  given  to  show  that,  by  usage  of  the  hop 

trade,  a  contract  so  worded  was  understood  to  mean  51.  per  cwt. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  on  &c., 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  with  defen- 
dant to  buy  of  him,  and  defendant  sold  to  plaintiff,  divers  goods,  to 
wit  eighteen  pockets  of  Kent  hops,  at  the  price  of  52.  for  each  cwt., 
to  be  delivered  by  defendant  to  plaintiff  in  a  reasonable  time,  and 
paid  for  by  plaintiff  to  defendant  at  the  expiration  of  three  months' 
credit.  Averment  of  mutual  promises,  that  a  reasonable  time  had 
elapsed,  and  that  plaintiff  was  always  ready  to  receive  the  hops,  and 
pay  &c. ;  and  of  request  by  plaintiff  to  defendant  to  deliver.  Breach, 
non-delivery  of  the  hops  by  defendant,  and  that  defendant  wrong- 
fully discharged  plaintiff  from  performing  his,  plaintiff's,  promise. 

Pleas.     1.  Non  assumpsit.    Issue  thereon. 

2.  That  plaintiff  was  not  ready  to  accept  &c.,  or  pay  &c.,  nor 
did  defendant  discharge  &c.     Issue  thereon. 

On  the  trial,  before  Tindal,  Gh.  J.,  at  the  last  Cambridgeshire 
Assizes,  the  following  written  contract  was  proved  by  the  plaintiff 
to  have  been  signed  by  the  defendant. 

"  Sold  Mr.  Waite  Spicer  of  S.  Walden. 
18  Pos.  Kent  hops  as  under,  July  28rd,  1840. 
10  Pos.  Burton  East  Kent,  1889.  \       s. 

8  Pos.  Springet  Goudhurst  Kent,  1839.  J  at  100. 

delivered. 
Qn.  Allowances  &  8  Months'  credit. 

**  John  Cooper,  Boxworth." 


(1)  See  Hall  v.  Burgess,  5  B.  &  C.  (2)  Followed  in  Newell  v.  Radford 

332;   Orimrrwn  Y.  Legge,  32  R.  R.  398  (1867)    L.    R.    3    C.    P.    62,    54,    37 

(8  B.  &  C.   324);   Slack  v.   Sharjye,  8  J..  J.  0.  P.  1. 
Ad.  &  El.  300. 
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It  appeared  that  a  pocket  of  hops  contained  more  *than  one  cwt.,       spiceb 
and  that  defendant  had  proposed  to  deliver  the  hops  at  100^.  for      coopeb. 
such  pocket ;  but  the  plaintiff  offered  parol  evidence  to  show  that,       [  *425  ] 
in  the  hop  trade,  such  a  contract  was  understood  to  mean  1008.  p^r 
cwt.      The  defendant's  counsel  objected   to  the   receipt  of  this 
evidence ;  but  the  Lord  Chief  Justice  admitted  it,  giving  leave  to 
move  for  a  nonsuit.     Verdict  for  plaintiff  on  both  issues. 

Kelly  now  moved  accordingly  (i) : 

This  was,  on  the  face  of  it,  a  contract  for  5/.  per  pocket,  which  is 
a  different  quantity  from  a  cwt. :  there  was,  therefore,  a  variance. 
The  contract  is  clear,  and  cannot  be  altered  by  parol  evidence.  If 
it  be  not  clear,  it  is  the  case  of  a  patent  ambiguity,  which  cannot 
be  explained  by  parol  testimony.  In  Greaves  v.  Ashlin  (2)  Lord 
Ellenborouoh  would  not  admit  parol  evidence  of  the  usage,  in  a 
particular  trade,  to  consider  a  certain  condition  as  to  time,  not 
expressed  in  the  written  contract,  to  be  incorporated  in  it.  Stead  v. 
Daivher{z)  shows  that  the  time  in  a  written  contract  cannot  be 
verbally  enlarged:  and  that  case  was  confirmed  in  Marshall  v. 
Lynn  (4).  In  Doe  d.  Uiscocks  v.  Iliscocks  (5)  a  devise  was  to  the 
devisor's  grandson  John  H.,  eldest  son  of  the  testator's  son  John 
H. ;  and,  it  appearing  that  the  son  John  H.  had  a  son  by  a  first 
wife,  named  Simon,  and  another  son  by  a  second  wife,  named  John, 
evidence  was  admitted  of  the  instructions  given  by  the  devisor  for 
his  will,  and  of  his  declarations,  to  show  which  grandson  was 
meant :  "^but  the  Court  of  Exchequer  held  that  such  evidence  ought  [  *426  ] 
not  to  have  been  received,  inasmuch  as  the  ambiguity  disclosed 
itself  upon  the  application  of  the  words  of  the  devise  to  the  existing 
facts,  and  was  therefore  in  the  nature  of  a  patent  ambiguity,  which 
could  not  be  explained  by  extrinsic  evidence  of  the  devisor's 
intention. 

(Lord  Dbnman,  Ch.  J.  referred  to  Smith  v.  Wilson  (6).) 

Cur,  adv.  vtdt, 

(1)  Before  Lord  Denmau,   Ch.  J.,      451. 

Patteson,  WillianiB,  and  Coleridge.  J  J.  (0)  37  R.  R.  536  (3  B.  &  Ad.  728). 

(2)  14  E.  R.  771  (3  Camp.  426).  See  Chyton  v.  Oregson,  44  R.  R.  427 

(3)  50  R.  R.  327  (10  Ad.  &  El.  57).  (5  Ad.  &  El.  302) ;   Bold  v.  liayuer,  46 

(4)  6  M.  &  W.  109.  R.  R.  322  (1  M.  &  W.  343) ;  Hutchison 

(5)  52  R.  R.  748  (5  M.  &  W.  3(53).  v.    Bowker,  52  R.  R.  821  (5  M.  &  W. 
JSee  J)(m:  d.  Alitn  v.  Allen,  12  Ad.  ^Ei  535). 
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[r.r. 


Spioeb 

r. 

COOPKB. 


Lord   Dbnman,  Ch.  J.  in  this  Term  (April  23rd),  delivered  the 
judgment  of  the  Court: 

In  this  case  the  contract  was  either  simply  **  at  100«./'  in  which 
case  evidence  was  admissible  to  explain  in  what  sense  such  words 
are  used  in  the  trade ;  or  it  is  a  perfect  contract  at  ''  100s.  per 
pocket; "  in  which  case  evidence  is  admissible  as  to  the  sense  in 
which  the  trade  understand  the  word  "pocket"  so  used.  Therefore, 
in  either  view,  there  should  be  no  rule. 

Rule  refused. 


1841. 
April  26. 


DOE  ON  THE  DEMISE  OF  THOMAS   DAVIES   v.  DAVID 

DAVIES  (1). 

(1  Q.  B.  430—439;  S.  C.  1  G.  &  D.  33;  10  L.  J.  Q.  B.  169.) 

Devise  (before  the  Wills  Act,  1837)  of  lands  to  D.  and  J.,  their  heii-s 
and  assigns  for  ever,  on  tinist  that  testator^s  wife  should  hold  and  enjoy 
for  her  life,  on  the  further  trust  that  T.  should  hold  dming  his  life, 
subject  to  the  payment  of  an  annuity  to  testator's  nephew  B. ;  the  wife 
and  T.,  duiing  their  respective  lives,  to  cut  as  much  timber  as  might  be 
necessary  for  the  use  of  the  farms ;  and,  from  and  after  the  deceases  of  the 
wife  and  T.,  to  the  use  of  the  trustees  and  their  assigns  in  trust,  and  devise 
to  the  nephew  B.  and  his  heirs,  and,  for  want  of  such  issue,  to  the  use  of 
the  trustees  and  their  assigns,  "  in  trust  to  preserve  the  uses  and  remainders 
from  being  defeated ; "  and,  from  and  for  want  of  such  issue,  to  the 
testator's  nephew  M.,  and  his  heirs;  and,  for  want  of  such  issue,  to  the 
testator's  other  nephews  successivel3%  and  their  I'espective  heirs  and  assigns ; 
and,  furthermore,  on  the  trust  that  the  trustees,  their  heirs  or  assigns, 
should,  by  mortgage  or  demise  of  the  real  estate,  or  from  the  rents  and 
profits,  or  by  such  other  ways  and  means  as  they  should  think  fit,  raise 
and  levy,  or  bon'ow,  on  the  said  real  estate,  80/.,  and  pay  and  apply  the 
same  to  that  amount  of  testator's  just  debts  *' contracted  by"  him  "and 
laid  on  cei'tain  pui'poses."    Testator  appointed  his  wife  executrix : 

Held  that  the  trustees  took  the  immediate  legal  fee,  not  determinable  on 
the  payment  of  the  80/. ;  the  words  of  devise  being  sufiicient  to  give  a  fee, 
and  no  intention  appearing  by  the  other  provisions  of  the  will  to  determine 
the  estate  at  any  particular  period. 

The  will  was  made,  and  the  testator  died,  in  1802.  The  widow  married 
again.  In  1818  the  surviving  trustee  conveyed  the  premises  to  her 
husband.  The  widow  died  in  1833.  Ejectment  was  brought  by  T.  against 
the  husband  in  1838 : 

Held  that,  on  these  facts,  coupled  with  the  terms  of  the  will,  a  jury 
could  not  presume  that  the  trustees  had  reconveyed  the  estate ;  and  that 
the  action  could  not  be  maintained. 

Ejectment  for  messuages,  lands,  &c.,  in  the  parish  of  Llanver- 
clydoge,  Cardiganshire :  declaration  of   July  17th,  1888.     On  the 


(1)  See  now  the  Wills  Act,  1837 
(7  Will.  IV.  &  1  Vict.  c.  26),  s.  30. 
The    decision,     however,    is    still    of 


importance  in  cases  of  title  dependent 
upon  wills  made  before  the  1st 
January,  1838.— A.  C. 
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trial,  before  Gurney,  B.,  at  the  Cardigan  Summer  Assizes,  1839,       DoBd. 
the  material  facts  appeared  to  be  as  follows :  «. 

Rees  Evans,  by  his  will,  dated  14th  May,  1802  (after  directing  i^^viBa. 
that  funeral  expenses  and  expenses  of  probate  should  be  first  paid 
by  his  executrix  out  of  his  personalty),  devised  all  his  messuages, 
lands,  tenements,  and  other  real  estate  situate  in  the  county  of 
Cardigan,  to  John  Davies  and  Thomas  Jones,  their  heirs  and 
assigns,  **  To  hold  unto  the  said  John  Davies  and  Thomas  Jones, 
their  heirs  and  assigns  for  ever,  upon  trust,  and  to  and  for  the 
several  ends,  intents,  and  purposes  hereinafter  mentioned,"  &c. ; 
'*  that  is  to  say,  upon  trust  to  the  intent  and  purpose  that  Anne, 
my  beloved  wife,  shall  and  may  have,  hold,  occupy,  possess,  and 
enjoy  all  and  ^singular  the  messuage,  tenement,  lands,  and  pre-  [  *48i  ] 
mises,"  &c.  (describing  the  parcels,  which  comprised  the  premises 
now  in  dispute),  **  for  and  during  the  term  of  her  natural  life, 
without  any  interruption  "  &c.  **  And  upon  this  further  trust,  and 
to  the  further  intent  and  purpose,  that  Thomas  Davies  '*  (the  lessor 
of  the  plaintiff),  **  the  nephew  of  my  said  wife,  may  have,  hold, 
occupy,  possess,  and  enjoy  all  and  singular  the  above  mentioned 
messuages,  tenements,  lands,  and  premises  to  him  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  any  interrup- 
tion whatsoever,  subject  nevertheless  to  the  payment  of  an  annuity 
of  4Z.  of  lawful  money,  clear  of  all  deductions  whatsoever,  unto 
Rees  Morgan  my  nephew,  and  son  of  John  Morgan,  of "  &c.,  "and 
payable  half-yearly  on  the  29th  day  of  September  "  &c.,  'Vin  equal 
portions,  the  first  payment  thereof  to  begin  and  to  be  made  on  such 
of  the  days  as  shall  first  or  next  happen  when  he  comes  to  posses- 
sion after  my  decease :  and  to  the  further  intent  or  purpose  that 
the  said  Anne,  my  wife,  and  Thomas  Davies,  during  their  respective 
lives,  may  and  shall  cut  on  the  premises  aforesaid  as  much  wood 
and  timber  as  shall  be  necessary  for  the  use  of  the  farms  on  the 
premises  aforesaid  :  and,  for  and  concerning  the  before  mentioned 
messuages,  lands,  and  premises  from  and  after  the  deceases  of  the 
said  Anne  my  wife  and  the  said  Thomas  Davies,  then  to  the  use 
and  behoof  of  the  said  John  Davies  and  Thomas  Jones,  and  their 
assigns,  in  trust,  and  I  give  and  devise  the  same  unto  my  said 
nephew  Rees  Morgan,  his  heirs  and  assigns  for  ever,  and,  for  want 
of  such  issue,  to  the  use  and  behoof  of  the  said  John  Davies  and 
Thomas  Jones,  and  their  assigns,  in  trust,  to  preserve  the  uses  and 
remainders  from  being  defeated :  and,  from  and  for  want  of  such 
issue,  to  the  use  and  behoof  of  David  *Morgan,  eldest  son  of  the      t  **'2  ] 
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BoEd.       said  John  Morgan,  his  heirs  and  assigns  for  ever:  and,  for  want 

Davibs  . 

V.  of  such  issue,  to  the' other  sons  of  the  said  John  Morgan,  con- 

Davies,       giclering  the  seniority  of  age  and  priority  of  birth  to  be  first  taken, 

and  to  their  respective  heirs  and  assigns  for  ever,  one  after  the  other 

as  aforesaid  :  and,  furthermore,  and  upon  this  trust  and  the  further 

intent  and  meaning,  that  the  said  John  Davies  and  Thomas  Jones, 

their  heirs  or  assigns,  do  and  shall,  by  mortgage  or  demise  of  my 

said  real  estate,  or  from  the  rents,  issues,  and  profits  thereof,  or  by 

such  other  ways  and  means  as  my  trustees  shall  think  fit,  raise  and 

levy,  or  borrow  and  take  up  at  interest,  on  the  said  real  estate,  the 

sum  of  80Z.  of  lawful  money,  and  do  and  shall  pay  and  apply  and 

dispose  of  the  same  to  that  amount  of  my  just  debts  contracted  by 

me  and  laid  on  certain  purposes."     The  testator  appoint<ed  Anne 

his  wife  sole  executrix. 

The  testator  died  soon  after  the  date  of  his  will.  The  lessor  of 
the  plaintiff  claimed  under  the  devise  to  him  therein  contained. 
Soon  after  the  testator*s  death,  his  widow  married  the  defendant. 
She  died  in  1888.  On  4th  August,  1818,  John  Davies,  the  only 
trustee  then  surviving,  joined  in  a  deed  for  making  a  tenant  to  the 
pracipe  of  the  premises  in  question,  and,  on  28th  August,  1818,  a 
recovery  of  them  was  suffered  to  the  defendant,  who,  with  the 
testator's  widow,  resided  upon  them  till  within  a  short  time  of  her 
death,  and  who  still  continued  to  hold  them.  They  were  stated,  on 
the  trial,  to  be  worth  between  80Z.  and  401.  a  year. 

The  learned  Judge  directed  a  nonsuit,  giving  leave  to  move  to 
enter  a  verdict  for  the  plaintiff. 

Evans,  in  Michaelmas  Term,  1889,  moved  accordingly,  con- 
[  *433  ]  tending  that  the  recovery  was  of  no  effect,  for  that  *the  trustees 
under  Bees  Evans's  will  did  not  take  a  legal  estate  in  fee ;  that,  if 
they  took  a  legal  estate,  it  would  determine  when  the  debt  of  807. 
was  paid  ;  or  that  they  must  be  presumed  to  have  reconveyed,  the 
purposes  of  the  trust  having  been  fulfilled.  It  was  agreed  at  the  trial 
that,  on  this  last  point,  the  Court,  if  the  case  were  discussed,  should 
have  the  same  liberty  as  a  jury  to  form  presumptions.  A  rule  nUi 
was  granted. 

Wilson  and  E,  V.  Williains  now  showed  cause : 

First,  the  purposes  of  the  trusts  required  that  the  trustees  should 
take  the  legal  estate  in  fee ;  and  both  the  terms  of  devise  to  them, 
and  the  whole  context  of  the  will,  show  that  they  did  so.    They 
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were,  **  by  mortgage  or  demise  of  "  the  **real  estate,  or  from  the        DoEd. 

Da  VIES 
rents,  issues,  and  profits  thereof,  or  by  such  other  ways  and  means  «.. 

as  "  they  should  think  fit,  to  **  raise  and  levy,  or  borrow  and  take      I>avie8. 

up  at  interest,  on  the  said  real  estate,  the  sum  of  80/.,"  and  to  apply 

the  same  in  payment  of  the  testator's  debts.     A  large  discretionary 

authority  was  given  them :  they  might  have  cut  timber,  or  made 

the  real  estate  available  by  mortgage  or  otherwise  to  the  discharge 

of  these  debts.      The  creditors  might  have  proceeded  in  equity  to 

compel  them  to  mortgage.     "  Where  something  is  to  be  done  by  the 

trustees  which  makes  it  necessary  for  them  to  have  the  legal  estate, 

such  as  payment  of  the  rents  and  profits  to  another's  separate  use, 

or  of  the  debts  of  the  testator,  or  to  pay  rates  and  taxes  and  keep 

the  premises  in  repair,  or  the  like,  the  legal  estate  is  vested  in  them, 

and  the  grantee  or  devisee  has  only  a  trust  estate :  "  note  (17)  to 

Jeffreson  v.  Mcyrton  (i),  where  authorities  on  the  point  are  collected. 

*  Secondly,  the  evidence  negatives  any  presumption  of  reconveyance.       [  **84  ] 

Such  presumption  is  not  usually  made  till  after  the  expiration  of 

twenty  years :   but  here  the  recovery  was  suffered  in  1818,  the 

testator  having  died  in  1802.    Down  to  1818  there  was  no  person 

to  whom  it  was  likely  that  such  reconveyance  would  be  made. 

Trustees  are  not  usually  called  upon  to  reconvey,  unless  by  persons 

having  an  estate  in  fee  :  but  the  widow  and  the  lessor  of  the  plaintiff 

were  life  tenants  only.    It  would  have  been  against  the  duty  of  the 

trustees  to  reconvey  pending  the  tenancies  for  life. 

Evans  and  Nicholl,  contra  : 

It  is  true  that,  where,  for  the  purposes  of  the  will,  it  is  necessary 
for  the  trustee  to  have  a  legal  estate  in  fee,  such  estate  passes :  but, 
where  no  such  necedsity  appears,  the  intention  must  govern.  That 
is  so  here.  The  intention  was  to  give  the  trustees  either  a  mere 
power,  as  in  Lancaster  v.  I'harnton  (2)  and  Doe  d.  Hampton  v. 
Shotter  (3) ;  or,  perhaps,  an  estate,  subsequent  to  the  life  estates  of 
the  widow  and  the  lessor  of  the  plaintiff.  The  payment  of  80/. 
may  have  been  one  which  was  to  take  place  on  the  determination 
of  those  estates ;  and  the  part  of  the  devise  in  which  the  clause  is 
inserted  makes  this  probable.  The  devise  to  the  trustees  to  pre- 
serve contingent  remainders  is  inconsistent,  at  any  rate,  with  a 
supposition  that  the  absolute  fee  was  meant  to  vest  in  them  by  the 
previous  limitations  :  Doe  d.  Compere  v.  Hicks  (4)  shows  this.     The 

(1)  2  Wms.  Saund.  11  b.  (3)  8  Ad.  &  El.  905. 

(2)  2  Burr.  1027.  (4)  7  T.  R.  433. 


r. 
Davibs. 

[  •435  1 
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.DoBd.  testator  must  have  contemplated  that  the  uses  were  to  be  executed 
in  the  lessor  of  the  plaintiff,  for  he  charges  the  estate,  while  in  his 
hands,  with  an  annuity  *payable  by  him. 

(WioHTMAN,  J. :  What  estate  do  you  say  the  trustees  took  ? ) 

The  smallest  amount  of  estate,  if  any,  which  would  be  necessary 
for  raising  the  801. ;  and  much  less  than  the  immediate  fee  would 
suffice  for  this.  It  is  not  as  if  they  had  been  directed  generally  to 
pay  off  the  testator's  debts.  There  are  some  words  here,  in  the 
devise  to  Davies  and  Jones  the  trustees,  which  have  been  relied 
upon  where  a  fee  has  been  held  to  pass ;  but  expressions  quite  as 
strong  have  been  deemed  not  to  give  the  fee,  where  a  contrary 
intention  was  apparent :  Warter  v.  Hutchinson  (i),  and  the  remarks 
on  that  case  in  Mr.  Jarman*s  note  to  1  Powell  on  Devises,  226  (2) ; 
Hawkins  v.  Luscomhe  (3),  where  Harton  v.  Harton  (4)  is  commented 
upon  by  the  Lord  Chancellor.  But,  further,  if  any  estate  vested 
in  the  trustees,  it  would  determine  when  the  trusts  were  satisfied : 
Doe  d.  White  v.  Simpson  (5),  Doe  d.  Player  v.  NichoUs{6)y  Jarman's 
note  to  1  Powell  on  Devises,  225  (2)  ;  Doe  d.  Cadogan  v.  En  art  (7), 
judgment  of  the  Court  (8),  Heardson  v.  Williamson  (9),  Ackland  v. 
Lntley  (10).  The  interest  of  trustees,  under  a  devise  to  them  and 
their  heirs,  was  much  considered  in  Doe  d.  Noble  v.  Bolton  {11). 
Under  the  circumstances  of  the  present  case  it  must  be  presumed 
that  the  trusts  are  satisfied.  Then,  as  to  the  presumption  of  a 
reconveyance.  A  demise  of  these  lands  for  three  or  four  years 
[  •43r,  ]  would  have  paid  off  the  *80Z. :  and  the  Court  will  presume  that, 
after  the  lapse  of  sixteen  years,  this  had  been  done.  Ordinary  debts 
(and  the  will  does  not  point  out  any  others)  would  have  been  barred 
by  the  Statute  of  Limitations. 

(Pattbson,  J. :  A  reconveyance  has  been  presumed  where  the 
devise  was  for  certain  purposes,  to  be  accomplished  within  a  limited 
period,  and  which  have  been  so ;  but  is  there  any  instance  of  such 
a  presumption  where  a  fee  was  given  in  the  first  instance  ?) 

(1)  25  K.  R.  551  a  15.  &  C.  721).  (7)  7  Ad.  &  El.  636. 
See    Warhr  v.  Hutchinson,  23  R.  R.  (8)  7  Ad.  &  El.  666—670. 
457  (2  Brod.  &  B.  349).  (9)  44  R.  R.  7  (1  Keen,  33). 

(2)  3rd  ed.  (10)  48  R.  R.  729  (9  Ad.  &  El.  879). 

(3)  2  Swanst.  375,  391.  (11)  52  R,  R.  307  (11  Ad.  &  El.  188) ; 

(4)  4  R.  R.  537  (7  T.  R.  652).  and  see  Barker  v.  Oreentvood,  51  R.  R. 

(5)  5  East,  162.  666  (4  M.  &  W.  421),  there  cited. 

(6)  25  R.  R.  398  (1  B.  &  C.  336). 


VOL.  LV.]  1841.     Q.  B.     1  Q.  B.  436—487.  806 

Evans  admitted  that  he  did  not  rely  so  much  on  this  point  as  on       Dob  d. 

Davibs 
those  which  he  had  previously  argued.  r. 

Davies. 

Lord  Denman,  Gh.  J. : 

On  the  first  question,  I  am  of  opinion  that  the  trustees  could  take 
no  other  estate  than  a  legal  estate  in  fee.  The  premises  are  devised, 
habendum  to  John  Davies  and  Thomas  Jones,  their  heirs  and 
assigns  for  ever.  Estates  for  life,  with  some  large  powers,  are  then 
given  to  the  testator's  widow  and  son.  The  limitation  which 
follows,  to  the  trustees,  to  preserve  contingent  remainders  is  a 
strange  provision  if  the  absolute  fee  is  given  to  them.  This  last 
objection  can  be  got  rid  of  only  by  saying  that  the  will  is  that  of  an 
ignorant  person.  But  then  the  testator  directs  that  the  trustees  do 
and  shall,  not  by  sale,  but  "  by  mortgage  or  demise  of  my  said  real 
estate,  or  from  the  rents,  issues,  and  profits  thereof,  or  by  such 
other  ways  and  means  as  my  trustees  shall  think  fit,  raise  and  levy, 
or  borrow,"  80/.  on  the  real  estate,  and  pay  and  apply  the  same  to 
that  amount  of  his  just  debts  ;  giving  them  the  option  of  all  modes 
but  sale,  and  not  specifying  any  time  within  which  the  payment 
shall  be  made.  The  words  **  pay  and  apply  and  dispose  of  the 
same  to  that  amount  of  my  just  debts,"  &c.  are  vague,  but  might 
perhaps  be  understood  by  the  devisor  and  trustees.  *ThiB  clause  I  *^37  ] 
as  to  the  raising  of  money,  coming  after  the  more  ambiguous  parts 
of  the  will,  leaves  no  doubt  that  the  trustees  were  intended  to  have 
a  full  dominion  over  the  property.  As  to  the  determination  of  the 
trust  estate,  I  do  not  mean  to  throw  doubt  upon  the  cases  on  that 
subject ;  but  the  language  used  in  some  of  them  goes  too  far,  when 
it  suggests  that,  if  lands  be  devised  in  trust  for  particular  purposes, 
the  estate  of  the  trustee  ceases  on  performance  of  the  trusts,  or 
when  they  can  no  longer  be  performed,  in  whatever  terms  the  devise 
may  have  been  framed.  Holroyd,  J.  said  rightly  (i)  that,  where 
there  are  no  words  in  the  will  which  give  the  trustees  any  estate 
beyond  the  time  during  which  the  trust  is  to  be  performed,  there 
the  case  falls  within  the  general  rule,  that  a  trust  estate  is  not  to 
continue  beyond  the  period  required  by  the  purposes  of  the  trust. 
And  that  must  mean  a  restricted  period,  and  not  any  length  of 
time  during  which  it  may  be  said  that  the  trusts  are  in  a  course 
of  performance.     In  Doe  d.  Shelley  v.  Edlin  (2)  and  Doe  d.  Cadogan 

(1)  See  Doe  d.  Player  v.  NicholU,      589).     His    Lordship    here    observed 
25  E.  R.  398  (1  B.  &  C.  344).  that,     although      the      observations 

(2)  43  R.  R.  432  (4  Ad.  &  El.  582,      delivered  by  the  Lord  Chief  Justice 

R.R. — VOL.  LV.  20 


306  1841.     Q.  B.     1  Q.  B.  437—489.  [b.r. 

DoBd.       V.   Eivart{i)   this  Court  narrowed  the  rule,  of  holding  the  trust 

Da  VIES 

«.  estate  to  determine  after  the  time  for  performance  of  the  trusts, 

Davies.  Jjj  jTj^Q  manner  which  I  now  suggest  as  the  proper  one,  namely, 
to  the  case  in  which  that  restriction  is  consistent  with  the  words 
of  the  instrument,  and  the  apparent  intention  of  the  maker.  Here 
the  words  and  apparent  intent  do  not  agree  with  such  a  construction. 
[  •438  ]  Then,  are  we  to  presume  *a  reconveyance  ?  I  am  of  opinion  that 
we  cannot.  On  the  facts  before  us  I  should  have  told  a  jury  that 
if  there  had  been  a  reconveyance  it  would  probably  have  appeared, 
and  that  they  ought  not  to  presume  it. 

Pattbson,  J. : 

Doe  d.  Shelley  v.  Edlin  (2)  and  Doe  d.  Cadogan  v.  Eivart  (3)  lay 
down  what  the  Court  has,  after  much  consideration,  determined 
on  review  of  the  previous  cases.  If  the  devise  be  for  purposes 
which  are  to  last  only  for  a  certain  time,  the  use  of  the  word 
'*  heirs "  will  not  give  a  fee ;  the  devise  will  be  cut  down  to  the 
time  necessary  for  the  purposes.  But,  if  a  fee  be  given  in  terms, 
with  trusts  which  by  their  nature  extend  over  an  indefinite  time,  it 
is  not  so :  if  no  particular  time  can  be  fixed  at  which  the  trusts 
shall  end,  the  estate  cannot  be  cut  down  (4).  Here  the  trustees  are 
to  raise  802.  by  mortgage  or  demise  of  the  real  estate,  or  from  the 
rents  and  profits,  or  by  such  other  ways  apd  means  as  they  shall 
think  fit ;  it  is  not  said  when  the  sum  is  to  be  raised  and  paid ; 
and,  if  they  can  deal  with  the  legal  estate  in  part  for  this  purpose, 
and  we  cannot  say  what  part,  they  must  have  the  whole. 

Williams,  J. : 

The  estate  being  given  to  the  trustees  for  particular  purposes,  it 
cannot  be  deemed  immaterial  what  terms  are  used  in  giving  it.  If 
the  words  are  such  as  pass  a  fee,  it  lies  upon  those  who  contend  for 
a  less  estate  to  cut  down  their  import.  It  is  true,  according  to 
cases  which  have  been  cited,  that  the  word  "  heii:s  "  is  not  decisive, 
[  ♦isg  ]      if  the  purpose  of  the  *  devise  clearly  cuts  down  the  estate.    But 

in  that  judgment  are  made  in  the  first  (3)  4d  E.  B.  789  (7  Ad.  &  El.  636). 

person  singular,  it  was  the  judgment  (4)  The  rule  here   laid  down  was 

of  all  the  Judges  who  heard  the  case,  approved  by  Jessel,  M.  B.  in  Collier  v. 

and  was  drawn  up  by  Mr.  Justice  Walters  (1873)  L.  R.  17  Eq.  at  p.  262. 

LiTTLEDALK.  See  also  S.  C.  43  L.  J.  Ch.  at  p.  224, 

(1)  45  R.  R.   789  (7  Ad.  &  El.  636,  where  the  reference  is  wrongly  made 
666).  to  7>of  V.  aatacre,—A,  C. 

(2)  43  R.  R.  432  (4  Ad.  &  El.  582). 
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that  is  not  so  here.    The  devise  to  the  trustees  in  the  first  instance  doe  d. 

clearly  gives  a  fee ;  and,  if  the  subsequent  clauses  are  uncertain,  ^r.'*^ 

the  estate  ought  not  to  be  cut  down  (i).  DAviKd. 

Rule  discliarged  (2). 


REG.  V.  The  INHABITANTS  of  MANSFIELD  (8).  i8«. 

(1  a  B.  444-462 ;  S.  C.  10  L.  J.  M.  C.  97 ;  1  O.  &  D.  7 ;  5  Jur.  605.)  ^P^jJ^' 

On  a  trial  as  to  the  legitimacy  of  children  begotten  when  the  husband         [  ^^^  ] 
and  wife  were  living  separately,  the  fact  that  they  had  opportunities  of 
access  is  not  conclusive  of   the    legitimacy ;    but    the    presumption    of 
intercourse  may  be  rebutted  by  circumstances. 

If  there  was  an  opportunity  of  access,  but  the  wife  was  notoriously  living 
in  adultery,  it  does  not  necessarily  follow  that  a  child  begotten  while  such 
opportunity  existed  was  not  the  husband's. 

By  a  case  sent  from  Quarter  Sessions  on  a  question  of  settlement,  it 
appeared  that  a  wife  was  Jeserted  by  her  husband,  who  went  to  live  with 
another  woman  ;  that  the  wife,  at  the  end  of  three  or  four  years,  married 
another  man,  and  that  she  had  two  children  by  him ;  and  that,  eleven  years 
after  the  second  marriage,  she  again  cohabited  with  her  husband.  It  did 
not  appear  where  the  husband  was  between  the  times  of  his  deserting  and 
again  cohabiting  with  his  wife  : 

Held  that  the  Sessions  were  not  warranted,  on  this  evidence,  in  finding 
non-access  of  the  husband  at  the  times  when  the  children  were  begotten. 

And,  therefore,  that  the  wife's  evidence  could  not  be  received  to  prove 
them  illegitimate. 

On  appeal  against  an  order  of  justices  (made  January  25th, 
1840),  removing  Ann  Fletcher,  otherwise  Ann  Parsons,  and  her 
two  children,  Henry  and  Elizabeth,  from  the  parish  of  Mansfield,  in 
Nottinghamshire,  to  the  parish  or  township  of  Tewkesbury,  in 
Gloucestershire,  the  Sessions  confirmed  the  order  as  to  Ann 
Fletcher,  and  discharged  it  as  to  her  children,  subject  to  the 
opinion  of  this  Court  on  a  case,  which  was  stated  in  the  following 
words. 

In  the  examination  on  which  the  order  of  removal  was  founded, 
the  pauper  Ann  Fletcher  alias  Ann  Parsons,  who  was  the  only  party 
examined  before  the  magistrate,  stated : 

That  she  married  her  husband  Thomas  Fletcher  by  banns  at 
Tewkesbury  old  church,  in  the  county  of  Gloucester,  on  Christmas 
Day  in  the  year  1812  :  that  her  said  husband  Thomas  Fletcher  was 
bom  at  Tewkesbury  aforesaid,  of  parents  who  were  legally  settled 
there,  and  that  he  has  never  done  any  act  to  gain  a  settlement 

(1)  Wightman,  J.  had  left  the  (3)  Cited  by  Kay,  J.  in  Hawes  v. 
Court.  JJraeger  (1883)   23   Ch.   D.    173,  178, 

(2)  See  Stat  7  Will.  IV.  &  1  Vict.  52  L.  J.  Ch.  449.— A.  C. 
c.  26,  8.  31. 
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Rbo.        in  his  own  right :  that  about  a  year  after  her  marriage  her  said 

The  inhabi-  husband  deserted  her  and   came   to  live  at  Arnold,  where  the 

M^BHELD    ^^caminant  found  him   about  four  years  afterwards  living  with 

p  •ijs  ]       another  woman.     Her  husband  ran  away  from  her  *there,  and  she 

lived  at  Arnold  three  or  four  years,  and  latterly  has  been  residing 

at  Mansfield :    that  she  has  had  by  her  said  husband  one  child 

named  Betsey,  now  aged  about  twenty-seven  years,  and  married, 

and  residing  at  Beeston,  in  this  county,  the  last  time  this  examinant 

heard  of  her. 

That  she,  this  examinant,  about  twenty  years  ago,  was  married 
by  banns  at  Mansfield  aforesaid  to  Henry  Young  Parsons,  by  whom 
she,  this  examinant,  has  had  two  children,  viz.  Henry,  aged  about 
nineteen  years,  an  idiot,  and  Elizabeth,  aged  about  seventeen  years, 
who  has  very  ill  health.  That  she,  this  examinant,  and  her  said 
two  last  named  children  are  now  chargeable  to  the  parish  of 
Mansfield  aforesaid.  That  about  nine  years  ago  she,  this  examinant, 
was  residing  at  Sutton  in  Ashfield  in  this  county  with  the  said 
Henry  Young  Parsons;  and,  from  information  she  had  received, 
she  ascertained  that  her  first  named  husband,  Thomas  Fletcher, 
was  residing  at  Mansfield  aforesaid ;  and  she  came  to  him  and 
found  him  living  there  with  another  woman,  by  whom  he  had 
several  children.  In  a  short  time  afterwards  Thomas  Fletcher 
came  to  Sutton  in  Ashfield  aforesaid,  and  demanded  her,  this 
examinant,  from  the  said  Henry  Young  Parsons ;  and  she  accord- 
ingly went  with  him  to  Birmingham,  where  they  resided  about  one 
month  ;  and  he  then  robbed  this  examinant  of  every  article  she 
was  worth,  and  turned  her  and  her  two  last  named  children  into 
the  street.  That  she  has  never  seen  her  said  husband  since  that 
time.  That  she,  this  examinant,  is  now  ill  and  unable  to  go  to  the 
Petty  Sessions  to  be  examined  as  to  her  settlement  (i). 
[  446  ]  The  notice  of  the  grounds  of  appeal  stated  that  the  grounds  of 

appeal  were :  that  in  fact  the  said  Henry  is  not  the  child  of  the 
said  Ann  Fletcher,  otherwise  Ann  Parsons,  as  in  the  examination 
in  this  case  stated,  but  that  the  said  Henry  is  a  bastard  born  in  the 
said  parish  of  Mansfield  prior  to  the  passing  of  the  4  &  5  Will.  IV. 
c.  76,  entitled  &c.  (the  case  stated  the  title  of  stat.  4  &  5  Will.  IV. 
c.  76) ;  and  that  the  said  Henry  is  settled  in  the  said  parish  of 
Mansfield.  And  that  the  said  Elizabeth  is  not  the  child  &c.  (the 
case  added  the  same  allegations  as  to  Elizabeth). 
At  the  trial,  the  marriage  of  Ann  Fletcher  to  Thomas  Fletcher 

(1)  See  stat.  49  Geo.  m.  c.  124,  8.  4. 
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in  1812  being  admitted,  the  respondents  called  the  pauper  Ann         Bbo. 
Fletcher,  who  proved  that  the  paupers  Henry  and  Elizabeth  were  xhb  Inhabi 
her  children.     Thomas  Fletcher,  the  husband  of  Ann  Fletcher,  is    ^i^^^j^l^^ 
still  living.     The  children  removed  by  the  order  are  the  bastard 
children  of  Ann  Fletcher  by   Henry  Young  Parsons,   and  were 
christened  by  the  names  of  Henry  and  Elizabeth  Parsons,  and 
have  never  gone  by  the  name  of  Fletcher,  or  any  other  name  but 
that  of  Parsons.     Henry  is  of  the  age  of  nineteen  and  upwards, 
and  Elizabeth  of  the  age  of  seventeen  and  upwards.     The  pauper 
Ann  was  married  to  Parsons  by  banns  at  Mansfield  in  1818,  and 
cohabitated  with  him  at  Mansfield  from  1818  to  1882 ;  and  during 
such  time  the  paupers  Henry  and  Elizabeth  were  born. 

No  other  witness  was  called  by  the  respondents.  No  evidence 
whatever  was  offered  on  the  part  of  the  appellants. 

If  the  Court  shall  be  of  opinion  that  the  question,  whether  the 
paupers  Henry  and  Elizabeth  were  the  legitimate  children  of 
Thomas  Fletcher,  was  duly  raised  *by  the  grounds  of  appeal  (i),  [  •447  j 
and  that  the  Court  were  justified  on  the  evidence  before  them  in 
finding  the  facts  above  stated,  then  the  order  of  Sessions  is  to  be 
confirmed,  otherwise  to  be  discharged. 

Clarke  and  Wildman  in  support  of  the  order  of  Sessions : 

The  order  was  right  if  there  was  any  evidence  upon  which  a 
jury  might  have  found  that  the  children  were  illegitimate.  It  has 
been  decided  in  this  Court  that  neither  husband  nor  wife  can  give 
evidence  proving,  or  tending  to  prove,  non-access:  Rex  v.  Sourton{2) : 
but  they  may  give  evidence  of  other  facts  establishing  the  illegiti- 
macy. Patteson,  J.  says,  in  that  case  (3),  ''  It  will  not  be  disputed 
that  the  parents  may  bastardize  their  issue  by  any  evidence  except 
of  non-access.**  Thus  the  wife  may  prove  her  own  adultery: 
Hex  V.  Reading  (4),  Rex  v.  Lnjfe  (5).  And,  although  non-access  be 
not  directly  proved,  illegitimacy,  like  any  other  fact,  may  be 
shown  circumstantially.  In  The  Banbury  Peerage  case  (6)  the 
Judges,  in  answer  to  a  question  by  the  House  of  Lords,  laid  it 

(1)  See  p.  313,  note  (2),  poa^.  Marchant's  Beport  of  the  Proceedings 

(2)  44  R.  R.  395  (o  Ad.  &  El.  180).  of  the  House  of  Lords  on  the  Claims  to 

(3)  44  R.  R.  400  (5  Ad.  &  El.  186).  the  Barony    of    Gaidner,    389,    433, 

(4)  1  Bott.  439,  Pl.  500,  6th  ed. ;  Also  2  Selw.  N.  P.  749  (tit.  Ejectment) 
S.  C,  Ca.  KL  B.  temp.  Hard.  79.  10th  ed.  ;    Banhury  Fterage    case,    1 

(5)  9  R.  R.  406  (8  East,  193).  See  Sim.  &  St.  153.  See  also  A  Treatise 
Hex  V.  Kea,  10  R.  R.  448  (11  East,  on  the  Law  of  Adulterine  Bastardy, 
132).  with  a  Report  of  the  lianhury  case,  &c., 

(6)  Appendix,     note    (E),     to    Le  by  Sir  H.  Nicolas.     London,  1836. 
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Rbo.  down  unanimously,  **  that  the  presumption  of  legitimacy  arising 
The  iNHABi-  fi'om  the  birth  of  a  child  during  wedlock,  the  husband  and  wife  not 
Mansmeld.   ^^^^S  proved  to  be  impotent,  and  having  opportunities  of  access  to 

[  ♦448  ]  each  other,  during  the  period  in  which  a  child  *could  be  begotten 
and  bom  in  the  course  of  nature,  may  be  rebutted  by  circumstances 
inducing  a  contrary  presumption."  The  judgment  of  Ashhubst,  J. 
in  Ooodright  d.  Tovipson  v.  Saul  (i)  shows  the  opinion  of  the  Court 
at  that  time  that,  without  direct  proofs,  there  may  be  circumstances 
which  rebut  the  presumption  of  access,  and  show  the  child  to  be 
a  bastard.  In  Morris  v.  Varies  (2),  in  the  House  of  Lords,  Lord 
CoTTBNHAM,  L.  C.  held  (3)  that,  even  where  the  opportunity  of 
sexual  intercourse  has  been  proved,  circumstances  may  be  relied 
upon  to  show  that  it  did  not  take  place ;  and  he  cited  the  opinion 
of  Lord  Bedbsdale,  in  Ilie  Banhui-y  Peerage  case  (4) ;  that  the 
presumption  of  legitimacy  may  be  rebutted,  first  by  direct  evidence, 
as  of  impotency  and  non-access,  that  is,  impossibility  of  access ; 
secondly,  by  ''  all  those  circumstances  which  can  have  the  effect 
of  raising  a  presumption,  that  the  child  is  not  the  issue  of  the 
husband."  In  the  last-mentioned  case,  where  the  House  of  Lords 
decided  against  the  legitimacy,  there  appeared  to  have  been  oppor- 
tunity of  access;  but,  as  Lord  Cottbnham  observes  in  Morns  v. 
Davie s  (5),  "  the  presumption  of  sexual  intercourse  thence  arising, 
was  rebutted  by  the  conduct  of  the  parties  and  other  circumstantial 
evidence."  And  in  Morris  v.  Varies  (2)  the  same  presumption  was 
held  to  be  rebutted  by  the  circumstances  of  the  case,  and  the  House 
of  Lords  disaffirmed  the  legitimacy.     In  the  present  case  there 

[  •449  3  is  no  circumstance  showing  even  a  probability  of  access  by  *the 
husband  when  the  children  in  question  were  begotten.  The  wife, 
at  the  time  of  her  second  marriage  at  least,  cannot  be  supposed  to 
have  known  that  he  was  alive  ;  for,  if  she  had,  she  was  guilty  of  a 
crime  in  marrying ;  and  the  presumption  in  favour  of  innocence  is 
always  to  be  preferred  (6).  The  proof  in  favour  of  access,  if  any,  is 
far  Jess  strong  than  those  given  at  Nisi  Prius  in  Morris  v.  Davies{7). 

(Lord  Denman,  Ch.  J. :  We  do  not  know  how  much  of  the  facts 
stated  there  may  have  been  believed  by  the  jury  (s).     Did  any  one 

(1)  2  B.  R.  409  (4  T.  E.  356).  (6)  28  E.  E.  192  (5  CI.  &  Fin.  252). 

(2)  28  E.  E.  192  (5  CI.  &  Fin.  163).  (6)  See  Rex  v.  Harh/rnc,  2  Ai  &  El. 

(3)  28  E.  E.  192  (5  CI.  &  Fin.  241       540. 

et  seq,),  (7)  Clarice  here  cited  the  repoii  of 

(4)  Appendix,    note     (E.),     to    Le      the  second  ti-ial,  in  28  E.  E.  192  (3 
Marchant's    Oartlner     Peerage     caee.       Car.  &  P.  216). 

p.  432..  (8)  See     the   judgment    of    Lord 
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say,  in  that  case,  that  the  alleged  facts,  if  true,  did  not  prove         Rao. 
access  ?)  Thb  Iniubi- 

TANTB  OF 

In  Co2)e  v.  Cope  (i)  the  proof  of  access  was  stronger  than  in  the    ^^^^^^'^^^ 
present  case,  though  much  weaker  than  in  Morris  v.  Davies  (2)  ; 
but  Alderson,  B.  left  it  to  the  jury  to  say,  under  the  circumstances, 
whether  the  husband  had  availed  himself  of  the  opportunities  of 
access. 

(Williams,  J. :  There  is  no  evidence  here  of  non-access.) 

Whitehurst  and  Wilbnore,  contra,  were  stopped  by  the  Court. 

Lord  Dbnman,  Ch.  J. : 

The  question  is,  whether  in  this  case  there  be  any  evidence  of 
illegitimacy ;  and,  to  establish  that,  it  is  necessary  to  show  non- 
access  of  the  husband.  That  may  be  proved  by  circumstances ; 
one  *of  which  certainly  is  an  adulterous  intercourse  between  the  [  *460  ] 
husband  or  wife  and  another  party.  But  here  the  whole  proof 
consists  only  of  that  single  fact.  We  are  not  told  what  the  husband 
was  doing,  or  where  residing  at  the  time  when  the  two  children  in 
question  were  begotten.  I  think,  therefore,  that  the  Sessions  were 
not  justified  in  their  finding.  It  is  indeed  said  in  1  Harrison's 
Digest,  462,  tit.  Bastard,  I.,  that,  ''If  a  husband  have  access,  and 
others  at  the  same  period  have  a  criminal  intimacy  with  his  wife, 
and  she  have  a  child,  such  child  is  legitimate ;  but  if  the  husband 
and  wife  be  living  separately,  and  the  wife  is  notoriously  living  in 
adultery,  a  child  born  under  such  circumstances  would  be  illegitimate, 
although  the  husband  had  an  opportunity  of  access ;  "  and  Cope  v. 
Cope  (8)  is  referred  to.  And,  in  the  report  of  that  case  in  5  Car.  &  P., 
Alderson,  B.  is  stated  to  have  said,  that,  **  If  the  husband  and  wife 
are  living  separate,  and  the  wife  is  notoriously  living  in  open 
adultery,  although  the  husband  have  an  opportunity  of  access,  it 
would  be  monstrous  to  suppose,  that,  under  these  circumstances,  he 
would  avail  himself  of  such  opportunity.  The  legitimacy  of  a  child 
bom  under  such  circumstances  could  therefore  not  be  established." 
But  in  1  Moody  &  Rob.  275,  the  words  are  reported  thus :  ''Even 
where  the  husband  is  shown  to  have  had  these  opportunities  of 

Lyndhurst,    L.    C,    in    Morris    v.  to  the   words    **on  that  principle:" 

Danes,  28  R.  R.  192  (5  CI.  &  Fin.  211).  p.  275. 

(1)  1  Moo.  &  Rob.  269 ;  fif.  C.  5  Car.  &  (2)  28  R.  R.  192  (5  CI.  &  Fin.  163). 

P.  604.    The  former  report  was  cited,  (3)  5  Car.  &  P.  604 ;  1  Moo.  &  Rob, 

from  the  words,  '*  But  then,  thirdly,"  269. 
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Keg.         access,  and  was  not  impotent,  still  this  presumption  also  (of  sexual 
The  Inhabi-  intercourse)  may  be  rebutted ;  as  where  the  wife  is  living  in  open  | 

MiLNswBLD    *^^  notorious  adultery,  and  the  husband  on  one  single  occasion  ( 

only  had  opportunity  of  access  to  her,  and  then  at  a  time,  and 
under  circumstances,  rendering  it  extremel}'  improbable  that  he 
[  *'*'>i  1  availed  himself  *of  the  opportunity,  those  facts  might  perhaps  be 
urged  as  a  reasonable  ground  for  concluding  that  sexual  intercourse 
did  not  take  place ;  the  case  of  Morris  v.  Davies  was  decided  on 
that  principle :  the  Lord  Chief  Baron  coming  to  the  conclusion, 
that  the  open  adultery  of  the  wife,  and  her  concealing  the  birth 
from  the  husband,  and  other  circumstances,  led  to  the  inference 
that  no  intercourse  had  taken  place  between  the  husband  and  the 
wife.  But,  in  considering  this  question,  you  ought  to  be  very 
careful  in  examining  the  evidence,  and  to  have  such  cogent  proof 
before  you,  as  leaves  no  doubt  in  your  mind,  that  the  husband  did 
not  avail  himself  of  the  opportunity  of  intercourse.**  The  jury, 
therefore,  are  to  say  whether  intercourse  in  fact  took  place ;  and, 
unless  they  are  satisfied  that  it  did  not,  the  general  doctrine  as  to 
legitimacy  applies.  That  is  very  different  from  the  rule  as  laid 
down  in  the  other  report.  And  at  any  rate  it  is  very  dangerous  to 
take  rules  of  law  from  the  summing  up  of  a  Judge  at  Nisi  Prius, 
when  perhaps  he  is  only  referring  to  the  circumstances  of  the 
particular  case,  and  assuming  the  principles  of  law  as  well  known. 
It  is  not  inconsistent  with  any  established  rule  to  say  that  non- 
access  is  a  fact  to  be  proved  by  those  denying  the  legitimacy,  and 
not  to  be  proved  by  the  wife  :  and  that  the  wife's  living  in  adultery 
is  not  sufficient  to  show  that  the  husband  is  not  the  father  of  the 
child. 

Patteson,  J. : 

I  was  at  first  puzzled  by  the  case  of  Cope  v.  Cope  (i) :  but,  when 
the  report  in  Moody  &  Robinson  is  referred  to,  it  shows  only  that, 
[  ^452  ]  if  there  be  *an  opportunity  of  access,  the  circumstances  of  the 
case  may  still  be  relied  on  to  show  that  no  intercourse  took 
place.  That  is  very  different  from  saying  that,  if  there  was  an 
opportunity  of  access,  that  fact  shall  not  avail  where  the  wife 
was  living  in  adultery.  Here  the  circumstances  are,  that  the 
pauper  was  deserted  by  her  husband,  who  then  lived  with  another 
woman;  that  some  years  afterwards  she  was  married  again  by 
banns,  living  her  husband,  and  afterwards  had  two  children,  now 

(1)  1  Moo.  &  Rob.  269;  .S.  C.  6  Car.  &  P.  604. 
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seventeen  and  nineteen  years  old:  and  from  these  facts  alone  we         Rkg. 
are  called  upon  to  infer  that  there  was  no  access  of  the  husband  xhe  inhabi- 
to  the  wife,  though  during  any  part  of  the  time  he  may  have    m^sp^e*d 
been  living  at  the  next  door.     I  think  we  cannot  form  any  such 
conclusion. 


Williams,  J.  concurred  (i). 


Order  of  Sessions  quashed  (2), 


EEG.  V.  The  MAYOR  of  LICHFIELD. 

(1  Q.  B.  453—461 ;  S.  C.  10  L.  J.  Q.  B.  171;  1  G.  &  D.  28 ;  5  Jur.  889.) 

In  a  borough  comprising  several  districts,  an  inhabitant  of  one  district, 
qualified  to  be  a  burgess,  sent  in  to  the  town  clerk,  before  the  annual 
revision,  his  notice  of  claim  to  be  placed  on  the  burgess  list  for  his  district. 
The  overseers  negligently  omitted  sending  any  burgess  list  for  that  district 
to  the  Bevifiion  Court;  the  mayor,  consequently,  decided  (against  the 
opinion  of  the  assessors)  that  the  applicant's  name  could  not  be  placed  on 
any  list,  though  he  proved  his  qualification  ;  and  the  burgess  roll  was  made 
up,  omitting  his  name. 

On  motion,  under  7  Will.  IV.  &  1  Vict.  c.  78  (3),  s.  24,  this  Court  granted 
a  mandamus  to  the  mayor  to  insert  the  name  in  the  burgess  roll. 

Where  the  overaeers  wholly  neglect  to  make  any  burgess  list  for  a 
particular  district,  and  it  appears  that  there  are  qualified  persons  within  it 
who  have  claimed  to  be  inserted  in  the  burgess  list  of  the  borough :  Queer e 
whether  the  Revision  Court  may  make  an  original  list  for  such  district. 

A  RULE  nisi  was  granted  in  last  Michaelmas  Term  for  a  mandamus 
to  the  mayor  of  Lichfield  to  insert  the  name  of  John  Mott  in  the 
burgess  roll  of  that  borough. 

The  rule  was  obtained  on  the  affidavit  of  John  Mott  and  others, 
stating  that,  on  the  revision  of  the  burgess  lists  for  the  borough  of 
the  city  of  Lichfield  in  October,  1840,  John  Mott  was  an  inhabitant 
householder  of  the  borough,  occupying  a  house  in  the  place  therein 
called  the  Close,  and  qualified  to  be  a  burgess,  and  had  sent  to  the 
town  clerk  his  notice  of  claim,  in  the  form  given  by  stat.  5  &  6 
Will.  IV.  c.  76,  sched.  (D),  No.  2,  to  be  inserted  in  the  burgess 
list.     That  several  other  notices  of  claims  by  occupiers  of  property 


(1)  Wightman,  J.  had  left  the  Court. 

(2)  The  point,  whether  the  grounds 
of  appeal  duly  raised  the  question  as 
to  Henry  and  Elizabeth  being  the 
legitimate  children  of  Thomas  Fletcher, 
is  rendered  immaterial  by  the  judg- 
ment, and  was  not  much  discussed. 
Lord  Denmak,  Ch.  J.  observed  that 
the  words  **a8  in  the  examination  in 


this  case  stated"  seemed  to  remove 
the  supposed  objection.  Clarke  re- 
ferred to  Beg.  V.  The  Justices  of  the 
West  Riding,  10  Ad.  &  El.  685. 

(3)  Repealed  45  &  46  Vict.  c.  50, 
B.  5.  See  now  ibid.  s.  47  (2),  which 
reproduces  the  material  provisions  of 
s.  24  of  the  repealed  Act. 


1841. 
April  29. 
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Reg.         in  tlie  Close  liad  been  delivered  to  the  town  clerk,  and  that  he,  on 

Thjb         ^^®  revision,  produced  in  Court  Mott's  and  sundry  other  notices  of 

T^JhT™?^^     claims;   but   that  the  insertion  of  Mott's  name  was  objected  to 
Lichfield.  '  * 

because  ''  there  was  no  list  of  burgesses  for  the  said  place  called 
the  Close  then  before  the  Court,  wherein  the  Court  could  insert  the 
name  of  the  said  John  Mott  and  the  other  claimants  for  the  said 
place;"  and  the  mayor  upon  this  objection  refused  to  insert  the 
name.     That  proof  on  oath  was  then  given  in  Court  as  to  Mott's 
[  •isi  ]      qualification ;  and  that  the  assessors,  *who  differed  from  the  mayor, 
made  out  and  signed  in  Court  a  list  of  burgesses  for  the  Close,  and 
subscribed  to  it  a  declaration  that  they,  the  assessors,  being  the 
majority  of  the  Court,  did  adjudge  the  above  named  persons  to  be 
burgesses  for  the  borough :  that  the  assessors  then  requested  the 
mayor  to  insert  those  names  in   the  burgess  list  and  write  his 
initials  against  them,  but  he  refused   to  do  so:    and  that  the 
burgess  lists   were  afterwards  entered   in    a  book  according  to 
sect.  22  of  stat.  5  &  6  Will.  IV.  c.  76,  and  Mott's  name  not  included. 
The  affidavits  in  answer  stated  that  the  borough  of  Lichfield  is 
divided  into  two  wards,  the  north  and  the  south,  the  north  con- 
taining four  distinct  parishes  or  places,  each  maintaining  its  own 
poor,  and  having  its  own  overseers,  viz.  part  of  St.  Mary's  parish, 
part  of  St.  Michael's  parish,  the  parish  of  St.  Chad,  and  the  parish 
or  place  called  Lichfield  Close:  that  Bennett  and  Fell  were  the 
overseers  of  Lichfield  Close  on  September  5th,  1840,  and  that  they 
did  not  on  that  day  deliver  to  the  town  clerk  a  burgess  list  for 
Lichfield  Close,  according  to  stat.  5  &  6  Will.  IV.  c.  76,  s.  15,  but 
wrongfully  neglected  to  do  so;  wherefore  the  town  clerk  did  not 
and  could  not  print  or  affix  in  a  public  place  copies  of  such  list,  or 
produce  such  list  at  the  Court  of  the  mayor  and  assessors ;  and  that 
the  town  clerk,  at  that  Court,  stated  on  oath  the  reason  of  such 
default :  that  he  did  lay  before  the  Court  burgess  lists  for  the  three 
other  divisions  of  the  North  Ward;   and  that  Mott  and  others 
(having  given  notice)  produced  evidence  in  support  of  their  claims 
to  be  enrolled  in  respect  of  property  in  Lichfield  Close,  but  the 
mayor  said  that  he  could  not  insert  their  names  in  the  lists  for 
St.  Mary's,  St.  Michael's,  or  St.  Chad's,  and  had  no  power  to  make 
[  •455  ]      a  *new  or  original  list,  but  could  only  correct  or  supply  certain 
omissions  in^  those  made  out  by  the  overseers :  that  penal  actions 
were  brought  against  Bennett  and  Fell   for  their  omission,  and 
they  paid  the  penalties  and  costs.      And  the  town  clerk  deposed 
''  that  there  is  no  general  burgess  list  for  the  said  borough  except 
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that  made  out  by  this  deponent  as  town  clerk,  and  entered  in  a         Heo. 
book  on  or  before  the  22nd  day  of  October  in  every  year,  after  the         the 
burgess  lists  have  been  duly  revised  and  signed  pursuant  to  the  said 
Act,  which  said  book  is  called  the  burgess  roll." 


Ma  YOB  OF 

Lichfield. 


Jervis  and  WaddingUm  now  showed  cause,  and  contended, 
that     *     *     Mott's  application  to  the  mayor  could  not  be  complied       [  456  ] 
with.    By  stat.  5  &  6  Will.  IV.  c.  76,  s.  15,  the  overseers  of  every 
parish  are  to  make  out,  sign,  and  deliver  to  the  town  clerk,  an 
alphabetical  list,  to  be  called  ^Hhe  burgess  list,"  of  all  persons 
entitled  to  be  enrolled  in  the  burgess  roll  of  the  year,  in  respect  of 
property  within  such  parish.    By  sect.  17,  every  person  omitted 
''in  any  such  burgess  list,"   and  claiming  to  have   his  name 
inserted  therein,  shall  give  notice  to  the  town  clerk,  according  to 
the  form  No.  2  in   sched.   (D.),  which  requires  the  claimant  to 
specify  the  parish  wherein  his  qualification  arises ;  and  the  town 
clerk  shall  include  the  names  of  all  persons  so  claiming,  and  of  all 
persons  objected  to  as  not  entitled  to  be  retained  on  the  burgess 
list,  in  lists  made  respectively  according  to  forms  in  sched.  (D.),     ' 
and  ''  shall  cause  copies  of  such  several  lists  to  be  fixed  on  or  near 
the  outer  door  of  the  town  hall  or  in  some  public  "  situation  in  the 
borough,  during  &c.,  and  shall  likewise  keep  copies  of  the  names 
of  all  persons  so  claiming,  and  of  all  persons  so  objected  to,  to 
be  perused  by  any  person  at  all  reasonable  hours,  &c.    And,  by 
sect.  18,  the  mayor  and  assessors  shall  hold  a  Court  for  revising 
the  said  burgess  lists,  the  overseers  of  each  parish  attending  to 
answer  questions  upon  oath ;  ''  and  the  mayor  shall  insert  in  such 
lists  the  name  of  every  person  who  shall  be  proved,  to  the  satisfac- 
tion of  the  Court,  to  be  entitled  to  be  inserted  therein,  according  to 
the  provisions  of  this  Act,  and  shall  retain  on  the  said  list  the 
names  of  all  persons  to  whom  no  objection  shall  have  been  duly 
made,  and  shall  also  retain  on  the  said  lists  the  name  of  every 
person  who  shall  have  been  objected  to  by  any  person,  unless  *the      [  ••457  ] 
party  so  objecting  shall  appear  by  himself  or  by  some  one  on  his 
behalf  in  support  of  such  objection:"  and,  where  a  party  having 
duly  objected  shall  appear,  the  Court  shall  require  proof  of  qualifi- 
cation from  the  party  objected  to ;  and,  if  satisfactory  proof  be  not 
given,  the  mayor  shall  expunge  the  name  of  the  party  ''  from  the 
said  lists,  and  he  shall  also  expunge  from  the  said  lists  the  name  of 
every  person  who  shall  be  proved  to  the  Court  to  be  dead,  and  shall 
correct  any  mistake  or  supply  any  omission  which  shall  be  proved 
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Rbo.         to  the  Court  to  have  been  made  in  any  of  the  said  listB  in  respect  of 

t?. 
The         tihe  name  or  place  of  abode  of  any  person  who  shall  be  included  in 

LicHPiKLD     ^^y  ^"^^  ^^**^»  ^^'  ^^  respect  of  the  local  description  of  his  property.'* 

By  sect.  19,  the  mayor  **  shall,  m  open  Court,  write  his  initials 

against  the  names  respectively  struck  out  or  inserted,  and  against 

any  part  of  the  said  lists  in  which  any  mistakes  shall  have  been 

corrected,  and  sliall  sign  his  name  to  every  page  of  the  several  lists 

so  settled."     And,  by  sect.  22,  *'  the  burgess  lists,  so  revised  and 

signed  as  last  aforesaid,  shall  be  delivered   by  the  mayor  to  the 

town  clerk  of  such  borough,  who  shall  keep  the  same,  and  shall 

cause  the  said  burgess  lists  to  be  fairly  and  truly  copied  into  one 

general  alphabetical  list  in  a  book,''  to  be  completed  on  or  before 

22nd  October;  **and  every  such  book  in  which  the  said  burgess 

lists  shall  have  been  copied  shall  be  the  burgess  roll  of  the  burgesses 

of  such  borough  entitled  to  vote,  after  the  passing  of  this  Act,  in  the 

choice  of "  councillors,  assessors,  and  auditors.     Sect.  48  imposes  a 

penalty  upon  any  overseer  who  **  shall  neglect  or  refuse  to  make 

out,  sign,  and  deliver  such  list  as  aforesaid." 

[  ♦458  ]  The  reference  to  an  original  list  made  out  by  the  *overseer8  is 

kept  up  through  all  the  clauses ;  and  the  mayor  cannot  insert  in, 

or  reject  from,  any  list  but  that.     Here,  no  such  list  was  ever 

made  for  Lichfield  Close. ,   Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24, 

cannot  assist  the  present  applicant ;  that  enables  a  person  ''  whose 

claim  shall  have  been  rejected,  or  name  expunged,  at  the  revision 

of  the  burgess  roll  "  to  apply  for  a  mandamus  to  the  mayor  for  the 

time  being  to  **  insert  his  name  upon  the  burgess  roll,"  whereupon 

the  Court  is  ''to  inquire  into   the   title  of   the  applicant  to  be 

so  enrolled,"  and,  if  it  award  such  viatid<imu8,  the  mayor  **  shall 

be  bound  to  insert  the  name  upon  the  burgess  roll."    But  that 

can  apply  only  where  the  party  has  established  some  right  before 

the  mayor  and   assessors.     Here  the  applicant  appeared  at  the 

court  of  revision  without  a  right  to  have  his  name  inserted  in  any 

list  before  that  Court. 

(Pattbson,  J. :  He  had  done  all  he  could.     He  ought  not  to  have 
been  prejudiced  by  the  neglect  of  the  parish  officers.) 

The  title  which  the  Court  here  is  to  inquire  into  is  the  title  which 
the  party  had  when  before  the  mayor.  If  he  had  none  then,  this 
Court  cannot,  under  stat.  7  Will.  IV-  &  1  Vict.  c.  78,  s.  24,  place 
him  in  a  better  situation  than  he  stood  in  at  the  revision. 
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(Patteson,  J. :  You  do  not  deny  tbat  he  would  have  bad  a  right  Reo. 
to  be  enrolled  if  there  had  been  a  list  for  the  Close.  Was  he  to  the 
lose  his  right  because  others  did  not  do  their  duty  ?)  lYchfi*  ld 

It  must  sometimes  happen  so,  where  a  claim  depends  upon  the 

making  out  of  lists.     The  neglect  to  make  out  those  in  question 

subjects  the  overseer  to  a  penal  action  :  King  v.  Burrell  (i) ;  which 

would  not  be  reasonable  if  the  nonfeasance  did  not  prejudice  the 

rights  of  those  omitted.  And  Lord  Denman,  Gh.  J.  in  that  case  ^insists       [  ^'A&i)  ] 

upon  the  importance  of  giving  effect  to  stat.  5  &  6  Will.  IV.  c.  76, 

s.  48,  and  to  sect.  15,  which  regulates  the  making  and  delivery  of  the 

lists,  because  those  sections  afford  **  the  only  security  for  carrying 

out  the  provisions  of  the  Act  in   this   respect  "  (2).      The  whole 

proceedings  in  the  Bevision  Court  are  founded  upon  the  lists  made 

out  by  the  overseers  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  15  ;  the 

mayor  has  not  jurisdiction  to  insert  a  party's  name  in  any  but  the 

list  so  made  out  for  his  own  district :  he  may  supply  omissions  in 

a  list,  but  not  the  total  want  of  one.     To  hold  otherwise  would  be 

treating  all  the  provisions  on  this  subject  as  merely  directory.     In 

Rex  V.  The  Justives  of  Leicester  (3)  words  apparently  imperative 

were  held    directory ;    that    case  went  very  far,   but    bears  no 

resemblance  to  this. 

Sir  W,  W,  FoUetty  cotitra  : 

The  right  in  respect  of  which  this  party  claims  is  that  conferred 
by  occupation  and  being  rated,  under  stat.  5  &  6  Will.  IV.  c.  76, 
6.  9.  He  claims  because  he  answers  all  the  requisites  of  that 
section.  The  demand  now  made  is,  to  be  entered  on  the  burgess 
roll,  not  on  any  particular  list ;  the  roll,  under  sect.  22,  does  not 
consist  of  the  separate  lists.  By  sect.  28  the  persons  qualified  to 
be  elected  councillor  or  alderman  are  those  entitled  to  be  on  the 
burgess  roll  (4) ;  the  persons  so  entitled  are  those  who  fulfil  the 
requisites  of  sect.  9 ;  and  the  object  of  stat.  7  Will.  IV.  &  1  Vict, 
c.  78,  s.  24,  is,  that  parties  entitled  to  be  on  the  roll  shall  not  be 
excluded  by  the  act  of  the  mayor  or  the  assessors.  Their  act,  and 
the  omission  of  the  *overseers,  might  disfranchise  a  whole  con-  [  ♦460  ] 
stituency,  and,  for  this,  penal  actions  would  afford  no  remedy ;  on 
which  account  the  last  cited  clause  was  framed. 

(1)  12  Ad.  &  El.  460.  (3)  31  E.  B.  13o  (7  B.  &  C.  6). 

(2)  Waddinfjton  cited  this  from    9  (4)  There  called  the  '*  burgess  list.'* 
L.  J.  N.  S.  Q.  B.  340. 
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Reo.  (Patteson,  J. :  That  provides  for  the  case  of  a  person  **  whose 

The        claim  shall  have  been  rejected."     Can  it  be  said  that  the  applicant 
l/chfibld     ^^  *^^^  ^^^^  ^^^  rejected  ?) 

He  made  a  demand  which  was  not  complied  with. 

(Patteson,  J. :  The  mayor  in  this  case  does  not  reject  any  clahn. 
He  only  says,  *'  I  cannot  insert  the  name,  for  there  is  nothing  to 
insert  it  in." 


LoBD  Denman,  Ch.  J. :  He  might  say,  '^  Give  me  the  list,  and  I 
will  insert  it.") 

He  should  have  made  a  list  at  the  time.  Bat  at  all  events  this 
Court  will  order  the  name  to  be  put  on  the  roll.  The  burgess  list 
and  burgess  roll  are  not  well  distinguished  by  stat.  5  &  6  Will.  IV. 
c.  76.  Under  sect.  17,  and  sched.  (D.),  No.  4,  the  claim  is  to  be 
inserted  on  '^  the  burgess  list  of  the  borough." 

(Patteson,  J. :  When  that  claim  is  made  there  is  no  such  list 
yet  existing.) 

The  several  parochial  papers  are  looked  upon  as  comprising  the 
general  burgess  list.  The  claimant  does  not  demand  to  be  inserted 
in  the  list  of  any  particular  parish,  though  undoubtedly  it  is  the 
duty  of  the  mayor  and  assessors  to  insert  the  name  in  one.  If 
there  is  none  returned  for  the  parish  to  which  the  claimant  belongs, 
it  may  be  difficult  to  say  what  the  mayor  should  do ;  but  the  best 
course,  probably,  would  be  to  insert  it  in  a  list  as  of  that  parish. 

(Patteson,  J.:  Pro  re  natd,  to  correct  the  overseers'  blunder  ?) 

Suppose  the  overseers  should  tnink  no  person  in  a  particular 
parish  entitled,  and  should  expressly  return  that,  and  the  mayor 
should  think  that  one  or  two  persons  were  entitled :  why  might  not 
he  insert  their  names  ?  It  would  be  monstrous  if,  for  want  of  such 
a  power,  the  overseers  might  say  that  none  were  entitled,  and  their 
[  *46i  ]  decision  stand,  though  erroneous.  But,  supposing  *that  it  cannot 
be  said  with  certainty  what  the  mayor  ought  to  do  in  the  court 
of  revision  under  such  circumstances,  this  Court  at  all  events  may, 
under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24,  direct  the  party  to  be 
put  upon  the  burgess  roll  if  his  right  is  clear,  and  he  not  guilty  of 
laches.  The  mayor,  in  this  case,  had  no  right  to  exclude  the  name ; 
for  he  is  bound  by  stat.  5  &  6  Will.  IV.  c.  76,  s.  18,  to  msert  the 
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name  of  every  person  who  shall,  to  the  satisfaction  of  the  Court  Reg. 
of  mayor  and  assessors,  appear  entitled  to  insertion ;  and  the  the 
majority  of  the  Court  here  were  satisfied  of  the  title.  uohwieZ. 

Lord  Denman,  Ch.  J. : 

This  is  an  application  under  stat.  7  Will.  IV.  &  1  Vict.  c.  78, 
s.  24.     (His  Lordship  then  read  the  section.)     The  applicant  is  a 
person  whose  claim  has  been  rejected  at  the  revision  of  the  burgess 
roll,  improperly  called  so  in  this  clause,  because  no  burgess  roll  is 
made  up  till  after  the  revision :   and  the  principal  question  is, 
whether  he  has  now  made  out  a  claim  to  be  upon  the  burgess  roll, 
or  whether,  for  that  purpose,  it  is  necessary  that  he  should  have 
been  in  a  situation  to  require  that  the  mayor  and  assessors,  at  the 
revision,  should  place  him  on  one  of   the  lists  from  which  the 
burgess  roll  was  made  up.   But  I  do  not  see  that  this  was  necessary; 
because,  after  the  revision,  there  is  a  burgess  roll,  on  which  the  appli- 
cant now  claims  to  have  his  name  placed ;  and,  if  his  qualification 
be  sufBcient,  I  cannot  conceive  that  an  omission  by  the  overseers 
to  make  out  a  list  can  deprive  him  of  his  right  to  be  upon  that 
roll.     I  do  not  retract  what  I  said  in  King  v.  BwreU  (i)  as  to  the 
importance  of  the  penal  clause,  s.  48,  of  stat.  5  &  6  Will.  IV.  c.  76  : 
the  proper  "^making  of  these  lists  is  the  duty  of  the  overseers :  their       [  *^62  ] 
omission  of  it  throws  great  difSculty  upon  others ;  and  it  is  very 
desirable  they  should  bear  in  mind  that  the  neglect  subjects  them 
to  penalties.     But  the  question  here  is,  whether  the  case  be  within 
stat  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24.    In  my  opinion  that  clause 
ought  to  receive  a  liberal  construction;  and,  if  we  see  that  the 
party  has  a  right,  we  ought  not  now  to  take  from  him  the  benefit 
of  it  by  reason  of  some  defect  arising  from  the  fault  of  the  overseers. 
On  the  whole,  I  think  this  rule  ought  to  be  made  absolute,  subject 
to  the  question  on  the  Stamp  Acts  (2). 

Pattbson,  J. : 

My  difficulty  was  in  determining  whether  this  party  came  within 
the  description  in  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24.  His 
name  was  not  expunged  at  the  revision  of  the  ''  burgess  roll " 
(which  must  here  mean  list) :  but  I  think  he  was  a  person  "  whose 
claim  "  was  '*  rejected.''     He  sent  in  a  claim  to  the  town  clerk,  and 

(1)  12  Ad.  &  El.  460;  S,  C,  9  the  constniction  of  s.  1  of  the  repealed 
L.  J.  N.  S.  Q.  B.  3.i7  (sub  nom.  Rey,  statute,  4  &  5  Vict.  c.  34.  See  now 
V.  Burrell).  Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 

(2)  The  question  ref e rred  to  was  as  to  sch.  tit.  Affidavit  Exemption  ( 1 ) . — A.  0. 
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Reg.         demanded  that  his  name  should  be  inserted  in  the  burgess  list  of 

The         ^^^  parish,  or  that  which  ought  to  have  been  drawn  up  for  it.    It 

r^J^^^^„?^     is  clear  that  that  claim  has  not  been  admitted :  it  has,  therefore, 
Lichfield.  '  ' 

been  rejected,  within  the  meaning  of  the  clause.  For  some  time 
I  thought  that  sect.  24  enabled  us  only  to  correct  what  had  been 
improperly  done  on  the  revision,  and  that,  as  the  mayor  in  this 
case  could  not  have  inserted  the  name  in  any  of  the  lists  before 
him,  there  was  nothing  which  we  could  correct.  What  the  mayor  is 
entitled  to  do  in  such  a  case  may  be  a  question.  If  the  overseers 
sent  in  a  paper,  saying  that  in  such  a  parish  there  were  no  persons 
entitled,  I  think  it  cannot  be  denied  that  the  mayor  might  insert 
[  M63  ]  names,  if  the  parties  claimed,  and  *proved  themselves  entitled : 
and  I  also  think  it  far  from  impossible  that,  without  such  a  pro- 
ceeding by  the  overseers,  if  he  found  that  there  were  many  persons 
entitled,  whose  names  were  not  sent  in,  be  might  make  a  list. 
But,  at  all  events,  there  is,  in  the  present  instance,  a  claim,  and 
that  claim  rejected  :  the  case  is  therefore  within  sect.  24  ;  and  we 
may  order  the  name  to  be  placed  on  the  burgess  roll. 

Williams,  J. : 

I  am  of  the  same  opinion.  Sect.  24  of  stat.  7  Will.  IV.  &  1  Vict, 
c.  78,  ought  to  have  a  liberal  construction.  The  argument  against 
the  rule  proceeded  in  reality  upon  the  assumption  that  a  mandamus 
was  called  for  to  insert  the  applicant's  name  in  a  list  for  the  parish 
of  Lichfield  Close :  and  it  was  said  that,  when  this  application  was 
before  the  mayor  and  assessors,  there  was  no  list  for  the  Close- 
But  there  is  now  a  burgess  roll ;  and  upon  that  roll  a  party^, 
admitted  to  have  a  good  right,  applies  to  be  placed.  Ex  vomessis 
he  ought  to  be  upon  it,  and  I  think  we  ought  to  direct  that  he  be 
placed  there. 

W^iGHTMAN,  J.,  having  been  counsel  in  the  case  when  at  the  Bar, 
gave  no  judgment. 

Ride  absolute^  subject  to  the  question  on  the  stamp  (1). 

(1)  8tat.   4   &   5  Vict.   c.    34,   a.   1  have  ceaeed  from   the    time    of    the 

[repealed  33  &  34  Vict.  c.  99],  reciting  i>a8sing  of  stat.  5  Geo.  IV.  c.  41,  upon 

that  doubts    have    been    entertained  all  affidavits  whatsoever,  to  be  used  in 

&c.,  enacts  and  declares  that,  from  the   said  Courts.     Koyal  assent,   21st 

and  after  the  passing  of  that  Act,  the  Jiuie,  1841. 

duty  on  affidavits  to  be  used  in  the  As    to    the     "burgess     list"    and 

Courts  at  Westminster,  &c.,  shall  be  "  burgess  roll,"  see  Jie(f.   v.  Hrrrtt/^ 

deemed  to  have  been  repealed  and  to  Trin.  Vac.  (June  24th),  1842. 


VOL.  LV.] 


1841.     Q.  B.     1  Q.  B.  467. 


321 


REG.  V.  The  COMMISSIONERS  for  Paving,  Lighting,  &c.,        i84i. 
THE  Town  of  CHELTENHAM,  and  for  regulating        —' 
THE  Police  thereof;   &c.  (1).  [^^'^1 

(1  a  B.  467— 480;  S.  C.  10  L.  J.  M.  C.  99;  1  G.  &  D.  167.) 

A  Paving  Act  (1  &  2  Geo.  IV.  c.  cxxi.,  local  and  personal,  public) 
empowered  Commissioners  to  lay  rates,  giving  to  parties  grieved  an  appeal 
to  the  Quarter  Sessions,  whose  order  was  to  be  final ;  and  no  order,  rate, 
&c.,  was  to  be  removed  by  certiorari. 

On  appeal  against  a  rate,  the  respondents  objected  to  the  admission  of 
certain  evidence ;  the  Sessions,  by  a  majority  of  eleven  magistrates  to  eight, 
held  the  evidence  admissible ;  three  of  the  eleven  magistrates  were  partners 
in  a  Company  to  which  belonged  certain  premises  assessed  to  the  rate  in 
the  name  of  the  occupier. 

The  Sessions  quashed  the  rate. 

Held  that,  a  question  in  the  cause  having  been  decided  by  a  Court 
improperly  constituted,  on  account  of  the  interest  of  the  three  magistrates, 
the  clause  prohibiting  certiorari  did  not  operate :  and  this  Court  had  the 
order  of  Sessions  brought  up  by  certiorari,  and  quashed  it  on  affidavit  of 
the  above  facts,  although  the  affidavits  did  not  satisfy  the  Court  that  the 
magistrates  had  acted  partially. 

But,  if  a  party  to  the  appeal,  knowing  of  the  interest,  expressly  or 
impliedly  assent  to  the  interested  magistrate  acting,  such  party  cannot 
afterwards  make  the  objection. 

On  the  appeal  of  Philip  Strickland  to  the  GloHcestershire  Quarter 
Sessions,  against  a  rate  or  assessment  upon  certain  houses,  lands, 
and  tenements  in  Cheltenham,  made  by  the  Commissioners  under 
stat.  1  &  2  Geo.  lY.  c.  cxxi.  (local  and  personal,  public  (2) ),  the 


(1)  Cited  by  the  Court  in  Colonial 
Bank  of  Australasia  v.  Willan  (1874) 
L.  R.  5  P.  C.  417,  443,  43  L.  J.  P.  C.  39. 

(2)  **For  better  paving,  lighting, 
cleansing,  watching,  and  improving 
the  town  of  Cheltenham  in  the  county 
of  Gloucester ;  and  fur  regulating  the 
police  thereof ;  and  for  removing  and 
preventing  nuisances  and  annoyances 
therein." 

Sect.  2  creates  certain  Commissioners 
for  executing  the  Act :  and  subsequent 
sections  provide  for  the  election  of 
their  successors. 

Sect.  100  enables  the  Commissioners 
to  raise  money  by  a  rate  upon  houses, 
&c.  Sect.  107  gives  a  power  of  distress 
and  sale  of  the  goods  and  chattels  of 
every  tenant  or  occupier  who  shall 
neglect  or  refuse  to  pay  the  rates  for 
fourteen  days  after  they  are  due  and 
demand  made. 

R.R. — ^VOL.  LV. 


Sect.  115  enacts  that  persons 
aggrieved  by  any  rate  or  assessment 
may  apply  to  the  Commissioners  for 
relief,  and,  if  they  are  not  satisfied 
with  the  determination  of  the  Com- 
missioners, or  the  Commissioners  shall 
not  attend  to  their  application,  they 
may  appeal  to  the  Quarter  Sessions. 
Sect.  134  provides  for  such  appeal,  and 
enacts  that  *'  the  determination  of  the 
said  justices  in  their  said  general 
Quarter  Sessions,  or  adjournment 
thereof,  shall  be  final,  binding,  and 
conclusive  to  all  intents  and  purposes 
whatsoever." 

Sect.  136  enacts  *'  that  no  order, 
verdict,  rate,  assessment,  judgment, 
conviction,  or  other  proceeding  touch- 
ing or  concerning  any  of  the  matters 
aforesaid,  or  touching  or  concerning 
any  offence  against  this  Act,  or  any 
bye-law  or  order  to  be  made  in  pur- 

21 
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Rbo.         Sessions  *  (April,  1840)  quashed  the  rate  or  assessment,  with  costs 
The         ^o  be  paid  to  the  appellant. 
Cheltbn-         rpjjg  order  of  Sessions  having  been  brought  up  by  certwrari, 

HAM  VyQM* 

MissioNBRs.    G.  K.  Richards,  in  Michaelmas  Term,  1840,  obtained  a  rule  nini 
[  **^®  ]       to  quash  the  order  for  insufficiency. 

The  rule  was  drawn  up  on  reading  the  affidavits  used  on  obtaining 
the  cei^iorari,  and  also  on  fresh  affidavits.  The  affidavits  raised 
several  points  ;  but  the  only  objection  on  which  the  Court  decided 
was,  that  several  justices  voted,  or  took  part,  in  the  decisions  of  the 
Court  during  the  trial  of  the  appeal,  and  concurred  in  the  order  by 
which  the  rate  was  quashed,  who  were  at  that  time  occupiers  of,  or 
interested  in,  property  which  was  assessed  by  the  rate  in  question 
or  was  liable  thereto,  or  who  were  otherwise  directly  or  indirectly 
interested  in  the  result  of  the  appeal. 

It  appeared  that  the  trial  of  the  appeal  had  lasted  three  days.  On 
the  first  day,  objections  were  made  by  the  respondents  to  the  juris- 
diction of  the  Sessions,  and  were  overruled.  On  the  second  day, 
the  respondents  objected  to  the  reception  of  certain  evidence,  which 
[  •469  ]  was,  *however,  received.  On  the  third  day  the  Sessions  quashed 
the  rate. 

The  affidavits  contained  statements  on  each  side,  at  great  length, 
and,  to  a  certain  extent,  contradictory,  as  to  the  part  taken  by  the 
different  magistrates  on  the  three  days.  The  conclusion  to  which 
this  Court  came,  as  to  the  facts,  from  the  affidavits,  was,  that  two 
magistrates  were  partners  in  a  banking  Company  to  which  a  certain 
house  and  premises  belonged  which  were  assessed  to  the  rate ;  that 
another  magistrate  was  a  partner  in  another  banking  Company,  to 
which  also  a  house  and  premises  belonged  which  were  assessed  to 
the  rate:  the  party  rated  being  in  each  case  the  immediate  occupier. 
That  the  objection  to  the  evidence,  made  on  the  second  day,  w*as 
overruled  by  a  majority  of  eleven  magistrates  to  eight,  and  that 
the  three  magistrates  above  mentioned  were  among  the  eleven.  It 
appeared  also  that,  when  the  decision  of  the  Sessions,  quashing  the 
rate,  was  pronounced  on  the  third  day,  the  respondents'  counsel 
applied  to  the  chairman  for  the  names  of  the  magistrates  who  had 
voted  for  quashing  the  rate  ;  to  which  the  chairman  answered  that 
he  had  not  the  means  of  furnishing  the  names. 

Buance  thereof,   shall  be  quashed  or  into  any  of  his  Majesty's  oourts  of 

yacated  for  want  of  form  only,  or  be  record  at  Westminster ;   any  law   or 

removed  or  removable  by  certicrart,  or  statute  to  the  contrary  thereof  in  any 

any  other  writ  or  process  whatsoever,  wise  notwithstanding.** 
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The  affidavits  in  support  of  the  rate  contained  charges  of  partiality ;         Beg. 

mm 

and  those  in  opposition  denied  any  corrupt  motive.  Thb 

Chklten- 

HAM  COM- 

Sir    J.   Campbell,   Attorney-General,    and    W.   J.   Alejcander    missionebs. 
showed  cause  (i) : 

Sect.  136  of  stat.  1  &  2  Geo.  IV.  c.  cxxi.,  prohibits  the  removal 
of  any  proceeding,  touching  any  of  the  matters  aforesaid,  by 
certiorari.  The  *attempt  on  the  otjher  side  will  be  to  treat  this  as  [  '470  ] 
not  a  proceeding  under  the  Act,  because  certain  magistrates,  alleged 
to  be  interested  in  the  result,  were  present  at  the  decision.  The 
affidavits  do  not  justify  the  inference  that  the  votes  of  any  magis- 
trates interested  produced  the  majority.  [He  cited  the  case  of  Foxham 
Tithing  (2)  ;  Great  Charie  v.  Kennington  (3)  ;  Rex  v.  Yarpole  (4) ;  Rex 
V.  Giidridge  (5) ;  Rex  v.  The  Justices  of  Monmouthshire  (6) ;  Rex  v.  The 
Justices  of  Monmouthshire  (No.  2)  (7) ;  Regina  v.  The  BristM  and  Exeter 
Railway  Company  (8) ;  Regina  v.  The  Sheffield  Railway  Company  (9) ; 
and  Rex  v.  The  Justices  of  th^  West  Riding  of  Yorkshire  (lo).]  It  is  [  472  ] 
not  necessary,  to  bring  a  case  within  a  protective  clause,  that  the  pro- 
ceeding should  be  strictly  regular :  it  is  enough  if  it  be  a  proceeding 
taken  professedly  and  bond  fide  under  the  statute  in  question :  Lord 
Oakley  v.  The  Kensington  Canal  Company  (11)  ;  Norris  v.  Smith  (12). 

(Lord  Denman,  Ch.  J. :  We  have  no  doubt  of  our  having  authority 
to  declare  proceedings  void  when  there  has  been  malversation. 
That  point  ought  not  to  be  open  to  doubt.  A  statutory  clause 
taking  away  certiorari  must  be  understood  to  assume  that  an  order 
has  been  made  by  the  proper  authority ;  but  that  is  not  a  proper 
authority  which  is  exercised  where  there  is  malversation.  Here, 
therefore,  the  clause  is  inapplicable  to  the  state  of  facts  which  the 
parties  impugning  *the  proceedings  undertake  to  establish.  My  [  *473  ] 
brother  Williams  informs  me  that  in  Lord  Ellenborough's  time  a 
case  (13)  occurred  in  which  an  order  of  Sessions  was  quashed  because 
some  of  the  magistrates  were  interested.) 

(1)  The  case  was  partly  heard  on  (8)  Note  («)  to  Jley,  v.  The  Sheffield 
28th  April,  and  concluded  on  this  day.  Railway  Comjxinyf  52  E.  R.  310(11 

(2)  2  Salk.  607.  Ad.  &  El.  202). 

(3)  2  Str.  1173.  (9)  52  B.  E.  310  (11  Ad.  &  El.  194). 

(4)  4  T.  B.  71.  (10)  1  Ad.  &  El.  563,  573. 

(5)  29  E.  E.  288  (5  B.  &  C.  459).  (11)  5  B.  &  Ad.  138.    See  Smith  v. 

(6)  28  E.  E.  478  (4  B.  &  C.  844).  Shaw,  10  B.  &  C.  277. 

See  Reg.  v.  Fladhury,  10  Ad.  &  El.  (12)  50  E.  E.  374(10  Ad.  &  El.  188). 

706.  (13)  See  note  (1),  p.  327. 

(7)  32  E.  E.  356  (8  B.  &  C.  137). 

21—2 
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Reg.  Sir  W.  W,  Follett  (with  whom  were  Kelly  and  G.  K,  Rickardts), 


Thb  contra: 

Chelten- 
ham Com-         The   decision    here    has   been    made    by   a    Court   improperly 

constituted,  and  therefore  is  a  proceeding  not  within  the  clause 

taking  away  certiorari.     It  is  unimportant  which  way  the  interested 

justices  voted ;  the  Court  itself  was  rendered  an  illegal  one  by  their 

taking  a  part,  as  it  is  clear  that  they  did  on  the  second  day.     [He 

cited  Rex  v.  Gtulridffe  (i),  Rex  v..  The  Justices  of  Leicesterslmr  (2), 

Rexy.  The  Justices  of  Monmouthshire  (3),  and  Rex  v.  Yarpole  (4).] 

[  474  ]       Lord  Denman,  Ch.  J. : 

It  is  perfectly  clear  that  proceedings,  such  as  those  ^hich  took 
place  on  the  second  day,  cannot  be  support-ed  in  this  Court.  We 
have  already  stated  our  opinion,  that  the  clause  which  takes  away 
the  certiorari  does  not  preclude  our  exercising  a  superintendence 
over  the  proceedings,  so  far  as  to  see  that  what  is  done  shall  be  in 
pursuance  of  the  statute.  The  statute  cannot  affect  our  right  and 
duty  to  see  justice  executed :  and,  here,  I  am  clearly  of  opinion 
that  justice  has  not  been  executed.  Without  going  farther,  it 
is  clear  that  on  the  second  day  three  magistrates  who  were 
interested  took  a  part  in  the  decision.  It  is  enough  to  show 
that  this  decision  was  followed  by  an  order :  and  I  will  not 
enquire  what  the  particular  question  was,  nor  how  the  majority 
was  made  up,  nor  what  the  result  would  have  been  if  the 
magistrates  who  were  interested  had  retired.  The  Court  was 
improperly  constituted ;  and  that  rendered  the  decision  invalid :  and, 
[  •475  ]  for  aught  I  know,  the  decision  may  *have  involved  the  event  of  the 
appeal.  I  must  however  add,  for  my  own  part,  that  I  should  feel 
much  diflBculty  in  saying,  that  on  these  affidavits,  the  proceedings 
were  fraudulent  on  the  part  of  the  magistrates.  Such  a  question, 
indeed,  seems  more  fit  for  a  jury :  though  I  do  not  say  that  this  Court 
has  not  the  power  to  entertain  it,  or  that  cases  may  not  occur  in 
which  the  Court  may  find  it  necessary  to  do  so.  Nor  do  I  say  that 
there  may  not  be  cases  in  which  a  magistrate  who  is  interested  may 
sit:  for,  if  all  parties  know  that  he  is  interested,  and  make  no 
objection,  at  any  rate  if  there  be  any  thing  like  a  consent,  or  if  the 
magistrate  take  no  part,  or  if  he  take  a  part  upon  being  desired  to 
do  so  by  all  parties,  in  all  these  cases  it  would  be  monstrous  to  say 
that  the  presence  of  the  magistrate  vitiated  the  proceedings.     Here, 

(1)  29  R.  R.  288  (5  B.  &  C.  459).  (3)  32  R.  R.  356  (8  B.  &  C.  137). 

(2)  14  R.  R.  494  (1  M.  &  S.  442).  (4)  4  T.  R.  71. 
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however,  there  is  not  the  smalleet  pretence  for  saying  that  there  Req. 
has  been  any  thing  like  a  consent.  A  difficulty  does  certainly  arise  the 
from  the  case  of  Rex  v.  The  Justices  of  Monmouthshire  (i),  reported  ^^^^q^^ 
in  Messrs.  Manning  &  Byland's  Reports  as  Rex  v.  The  Inliabitants  mibsionebs. 
of  Uske  (2).  But,  on  comparing  these  reports,  and  looking  at  the 
account  of  the  case  in  Burn's  Justice  (3),  which  appears  to  be 
compiled  from  the  two,  it  is  clear  that  Lord  Tenterden  was  not 
sanctioning  the  voting  by  a  magistrate  in  a  case  where  he  had  an 
interest.  It  seems  that  the  party  applying  for  the  certim-ari  wanted 
to  quash  the  order  of  removal.  The  Sessions,  at  the  trial  of  the 
appeal,  had  made  an  order  of  adjournment,  two  magistrates  having 
previously  voted  for  the  respondent  parish  and  two  for  the 
appellants,  one  of  the  ^former  being  a  rated  inhabitant  of  the  [  *^76  ] 
respondent  parish.  The  party  applying  for  the  certioj-aH  contended 
that  this  was,  in  law,  a  decision  for  the  appellant  parish,  because 
the  vote  of  the  interested  magistrate  could  not  be  considered  as  any 
vote ;  and  that,  consequently,  the  Sessions  had  no  power  to  adjourn 
the  appeal  after  such  a  decision.  They  therefore  proposed  to  quash 
both  the  order  of  removal,  and  the  order  of  adjournment.  Lord 
Tenterden  then,  after  protesting  against  a  magistrate's  voting 
where  he  is  interested,  refused  to  quash  the  order  of  adjournment, 
because,  as  to  that,  the  Court  of  Queen's  Bench  could  not  sit  in 
error  on  a  decision  of  the  Court  below  in  a  matter  within  its 
jurisdiction ;  and,  as  to  the  order  of  removal,  there  had  clearly 
been  no  valid  decision  of  the  Sessions  against  it,  and  this  Court 
could  not  make  one.  Therefore  neither  branch  of  the  rule  which 
it  was  proposed  to  make  on  the  orders  being  brought  up  could  have 
been  granted.  But  this  is  a  very  different  thing  from  refusing  to 
interfere  for  the  purpose  of  preventing  a  decision  taking  effect  in 
which  an  interested  magistrate  has  participated.  I  have  already 
[)ointed  out  the  exception  to  the  general  rule,  which  I  was  the  more 
anxious  to  do,  because  I  can  conceive  that,  if  that  exception  were 
lost  sight  of,  difficulties  might  arise,  especially  at  Sessions  where 
the  Bench  consists  of  very  few  magistrates.  But  it  is  very  advisable 
that  no  interested  person  should  ever  take  a  part  in  a  decision 
without  stating  the  fact  of  his  being  interested,  and  enquiring 
whether  any  objection  be  made.  A  case  occurred  in  last  Term, 
respecting  a  rate,  in  which  I  stated  that  I  had  an  interest :  and  I 
was  then  requested  to  keep  my  place  on  the  Bench.    We  are  not  to 

(1)  32  E.  R.  356  (8  B.  &  0.  137).  (3)  Vol.  4,  p.  919,  28th  ed. 

(2)  32  R.  R.  356  (2  Man.  &  Ry.  172). 
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Rbo.  be  understood  as  interfering  with  such  a  practice  as  that.    *But 

The  h^^^  three  magistrates  have  been  taking  a  part  in  the  decision 

HAM^CoM-  without  any  thing  to  show  that  their  doing  so  was  authorized  or 

MissioNisBs.  desired. 

[  •ill  ] 

Pattbson,  J. : 

I  have  no  doubt  that  what  took  place  on  the  second  day  makes 
this  an  invalid  decision.     Nineteen  magistrates  were  then  present, 
the  majority  being  eleven  and  the  minority  eight,  and  three  of  the 
eleven  being  interested:   that  number  would  have  destroyed  the 
majority.    I  must  guard  myself,  however,  by  stating  that  I  am  not 
at  present  prepared  to  say  that,  in  a  case  where  one  magistrate  is 
interested  and  fifty  others  are  not,  the  procesdings  will  necessarily 
be  invalid :  I  cannot  go  that  length.     The  magistrate  interested 
may  not  recollect  his  interest,  though,  afterwards,  the  party  failing 
may  pick  out  the  objection.     I  confess  that  I  look  with  great 
suspicion  at  the  general  proposition  that  the  vote  of  any  interested 
person  must  necessarily  vitiate  the  proceedings.     There  will  be 
many  cases   of  Commissioners  under  Acts  of  Parliament,  or  of 
persons  filling  common  law  offices,  who  are  interested,  in  which 
great  difficulty  might  be  created  by  so  peremptory  a  rule.    I  do 
not   however  feel   that,   where  a  magistrate   knows   that   he  is 
interested,  and  still  takes  a  part  in  the  discussion,  he  is  justified  in 
saying  that,  because  so  many  other  magistrates  were  present,  he 
could  not  have  influenced  the  decision :  I  was  surprised  to  hear 
that  argument  urged ;  because  it  is  clear  that  great  effect  may  be 
produced  by  the  party  being  present  and  merely  joining  in  the 
discussion.     It  was  said  here  that  the  majority  would  have  been 
the  same  way,  even  if  the  parties  interested  had  not  joined.     That, 
[  •^TS  ]       however,  cannot  be  said  truly  of  the  proceedings  on  the  *8econd 
day.     The  certiorari  is  not  taken  away  in  cases  where  the  decision 
itself  is  impeached  as  being  invalid  on  the  ground  of  malversation. 
Many  attempts  have  lately  been  made — indeed  there  is  a  perpetual 
endeavour — to  get  rid  of  clauses  which  take  away  certi<yrari,  by 
impugning  the  jurisdiction.     Such  attempts  we  ought  carefully  to 
watch  ;  otherwise  the  clauses  would  be  rendered  nugatory.    But 
here,  the  charge  being  malversation,  the  certiorari  is  not  taken 
away.     I  ought  to  add,  on  looking  through  these  affidavits,  con- 
taining so  much  matter,  and  a  great  deal  of  it  contradictor}',  that  it 
.    must  not  be  supposed  that  we  mean  to  say  that  the  magistrates 
have  acted  partially.     Imputations  are  made  upon  hearsay,  some 
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of  them  in  additional  affidavits ;  and  the  imputations  are  utterly 
denied  upon  oath.  I  cannot  approve  of  additional  affidavits  being 
filed  for  the  purpose  of  making  such  charges  on  information  and 
belief,  where  the  party  adducing  them  has  had  no  personal 
knowledge  on  the  subject. 

Williams,  J. : 

I  agree  with  my  brother  Patteson  that  these  proceedings  are 
invalidated  by  what  took  place  on  the  second  day.  For,  excluding, 
as  we  must,  the  supposition  that  there  was  any  acquiescence  in  the 
presence  of  the  interested  justices  (which,  if  neither  expressed  or 
intimated  by  silence,  might  do  away  with  the  objection),  I  consider 
that  a  Court  of  which  persons  interested  form  a  part  is  not  properly 
constituted.  Nor,  indeed,  can  I  help  feeling  a  strong  opinion  as 
to  the  point  suggested  by  my  brother  Patteson.  I  am  strongly 
disposed  to  think  that  a  Court  is  badly  constituted  of  which  an 
interested  "^person  is  a  part,  whatever  may  be  the  number  of 
disinterested  members.  And  in  this  I  am  strengthened  by  the 
inference  to  be  drawn  from  stat.  16  Geo.  II.  c.  18,  which  seems  to 
recognise  the  necessity  of  an  express  enactment  to  prevent  that 
common  law  principle  from  affecting  certain  acts  of  magistrates ; 
and  the  provision  is  confined  to  particular  acts,  and  does  not  extend 
to  the  trial  of  appeals.  At  an  earlier  stage  of  the  argument,  my 
Lord  alluded  to  the  case  of  Rex  v.  Rishton  (i).  I  can  state  that  in 
that  case  no  actual  objection  was,  at  the  time,  made  to  the 
presence  of  the  interested  magistrate.  It  appears  that  the  majority 
there  would  have  been  affected  by  the  votes  of  those  magistrates : 
the  case,  however,  was  not  put  on  that  footing,  but  on  the  case  of 
Foxham  Tithing  (2)  and  Great  Charte  v.  Kennington  (3)  being  cited 


( 1 )  The  reporters  have  been  favoured 
with  the  following  note  by  Mr. 
Bobinson : 

The  Kino  v.  The  iNiiABiTAjrrs  of 

Rishton. 

Motion  for  certiorari  for  order  of 
removal,  made  by  two  justices,  and 
for  order  of  Sessions  confirming  it.  It 
appears  from  the  affidavit  that  the 
removal  order  was  made  by  Dr. 
Collins  and  John  Hargreaves;  that 
the  Sessions  was  composed  of  Dr. 
Collins,  John  Hargreaves,  James 
Hargreaves,  and  J.  Quartley.     ^bat 


James  Hargreaves  was  a  rated  in- 
habitant of  the  removing  parish ;  and 
that  both  he  and  John  Hargreaves 
were  owners  of  rateable  property  in 
the  same  parish ;  and  both  voted  for 
confirming  &c.  That  Dr.  Collins  dis- 
sented from  the  other  justices  who 
confirmed  the  removal  order.  (It  did 
not  appear  how  J.  Uuartley  voted.) 

The  Court  pronounced  a  rule  that 
the  order  of  Sessions  should  be 
quashed,  and  the  original  order  sent 
down  to  be  reheard. 

(2)  2  Snlk.  607. 

(3)  2Str.  1173. 


Rbo. 

V. 

Thb 
Chelten- 
ham Com- 
missioners. 


[  •479  ] 


1813. 
Mich.  T. 
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Rico.        to  show  that  the  Court  was  improperly  constitated,  the  rule  was 

The         granted,  and  the  order  was  quashed  without  resistance.     That  is, 

S?S^n^«"     ^^  oil®  sense,  a  case  only  of  prima  facie  authority,  because  there 

MI88IONBR8.    was  no  argument :  but,  as  far  as  it  *goes,  it  seems  to  show  strongly 

[  *^80  ]      that  a  justice  of  the  peace  cannot  take  a  part  in  any  decision  in 

which  he  is  interested.     If  that  be  so,  I  must  agree  with  my  Lord 

that  we  cannot  go  into  a  poll  of  the  Bench,  but  have  only  to  attend 

to  the  question  whether  there  was  a  competent  Court,  when  nothing 

has  taken  place  which  amounts  to  a  waiver  of  the  objection. 

WlOHTMAN,  J. : 

I  agree  that  these  proceedings  are  invalid :  and  I  come  to  that 

conclusion  on  the  ground  of  what  took  place  on  the  second  day. 

It  appears  to  me  that,  whether  we  look  at  the  common  law  or  the 

inference  to  be  drawn  from  stat.  16  Geo.  II.  c.  18,  the  Court  was 

improperly  constituted. 

Order  of  Sessions  quashed. 

The  Court  then,  at  the  instance  of  the  Attoj-ney-Oeneral,  granted 
a  rule  nisi  for  a  mandamus  commanding  the  Sessions  to  hear  the 
appeal. 


1841.  REG.   V.    LAWSON. 

^jl2'  (I  Q.  B.  486^90  ;  S.  C.  10  L.  J.  Q.  B.  175 ;  1  G.  &  D.  15 ;  5  Jur.  387.) 

[  ^^6  ]  On  motion  for  a  criminal  information  for  a  libel  impugning  the  oonduct 

of  a  jury,  it  appeared  that  the  foreman  had  published  a  letter  commenting 
in  violent  terms  on  the  alleged  libel,  and  that,  before  publication,  he  com- 
municated a  copy  to  the  other  jurymen.  The  letter  was  signed  by  the 
foreman  *' for  self  and  fellows:"  and  it  appeared  to  the  Court  that  the 
affidavits  afforded  ground  for  believing  that  some  of  the  jurymen  knew  of 
the  foreman's  intention  to  publish  the  letter  early  enough  to  have  given 
him  notice  of  their  dissent  from  his  doing  so,  which  they  had  not  dene : 

Held  that  neither  these  jurymen,  nor  the  foreman,  were  entitled  to  the 
criminal  information. 

Sin  F.  Pollock  obtamed  a  rule  in  last  Term,  calling  upon  the 
defendant  to  show  cause  why  an  information  should  not  be  exhibited 
against  him,  for  printing  and  publishing  certain  scandalous  libels. 

The  alleged  libels  were  contained  in  The  Times  newspaper,  and 
consisted  of  remarks  made  upon  the  conduct  of  a  jury,  before  whom 
a  cause  of  The  Society  of  the  Governors  and  Assistants,  London,  of 
the  New  Plantation  in  Ulster,  irithin  the  Realm  of  Ireland,  v.  The 
Bishop  of  Derry,  had  been  tried  at  Bar  in  the  Court  of  Common 
Fleas,  Ireland,  in  November,  1840.     The  rule  was  obtained  on  the 
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affidavits  (amougst  others)  of  the  foreman  of  the  jury  and  four         Keo. 
other  jurymen.     It   appeared,   by  the  affidavit  of  the  foreman,      lawsok. 
that,  shortly  after  the  alleged  libels  had  appeared,  he  sent  a  letter, 
dated  26th  December,  1840,  to  the  editor  of  The  Times,  containing 
a  defence  of  the  conduct  of  the  jury,  and  the  following  passage. 

"  That,  Sir,  is  the  occasion  you  seized  on  to  publish  a  libel  as 
false  in  fact,  and  as  diabolical  in  intent,  as  any  that  ever  yet  issued 
from  the  press.  In  a  letter  I  addressed  to  you  on  the  10th  instant, 
as  foreman  of  the  jury,  I  demanded  of  you  to  give  up  the  author  of 
the  libel.  You  took  ample  time  for  consideration,  and  have  refused 
compliance ;  consequently  you  stand  yourself  in  the  position  of 
principal  criminal.  And  are  you.  Sir,  with  the  enormous  power  you 
wield  through  the  press,  to  be  permitted,  with  impunity,  and  at 
your  own  *bad  pleasure,  to  hurl  your  infernal  bolts,  forged  in  [  **87  ] 
falsehood,  and  with  satanic  aim,  to  blast  the  characters  of  honour- 
able men ;  to  strike  down  the  independence  of  juries ;  to  kindle  the 
wrath  of  landlords  against  their  tenants;  to  blight  the  growing 
interests  of  a  country ;  to  brand  with  infamy  its  inhabitants ;  and 
to  inflame  the  breasts  of  your  fellow  subjects  with  hatred  and 
distrust?  A  British  jury  will  best  answer  the  question;  and  the 
mail  which  conveys  this  letter  to  you  conveys  also  instructions  for 
your  prosecution.  I  am.  Sir,  for  self  and  fellows,"  (signed  by  the 
foreman  in  his  own  name  only). 

The  foreman  deposed  also  that  this  letter  was  written  at  Bath, 
and  that  he  signed  it  ''  for  self  and  fellows,"  believing  that  his 
fellow  jurors  would  feel  as  indignant  as  himself  at  the  imputations 
in  the  alleged  libel,  and  must  be  anxious  to  refute  them ;  but  that 
he  wrote  and  sent  the  letter  without  any  authority  from,  or 
communication  with,  any  of  his  fellow  jurors ;  and  that  he  after- 
wards sent  a  copy  of  it  to  one  of  his  fellow  jurors,  and  another  copy 
to  the  editor  of  The  Den-y  Journal,  in  order  that  it  might  be  (as  it 
had  since  been)  inserted  therein. 

Each  of  the  four  other  jurymen  deposed  that  he  had  read  this 
letter,  and  believed  it  to  have  been  written  by  the  foreman ;  but 
**  that  the  said  letter  was  not  written  with  this  deponent's  knowledge, 
or  by  his  authority ;  nor  did  "  the  foreman  "  communicate  with  this 
<leix)nent  concerning  the  writing  or  sending  of  the  said  letter  or  any 
letter,  or  obtain  from  this  deponent  any  sanction,  request,  concur- 
rence, or  authority,  to  or  for  writing  or  sending  the  same  or  any 
letter ;  and  this  deponent  did  not  see  the  said  letter,  and  was  not 
aware  *that  it  had  been  written  or  sent ;  or  that  it  or  any  such       [  *488  ] 
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K«o.        letter  was  intended  to  be  written  or  sent,  till  long  after  the  day  on 
LAW80N.      which  it  bears  date  "  (i). 

By  the  affidavits  in  answer  it  appeared  that  the  foreman's  letter 
had  been  published  in  The  Londondei-ry  Jouimal  of  oth  January, 
1841,  The  Londonderry  Standard  of  6th  January,  1841,  and  The 
Londonderry  Sentinel  of  9th  January,  1841.  That,  on  5th  April, 
1841,  two  of  the  jurymen  who  made  the  affidavits  stated  that  they 
joined  in  this  application  only  at  the  request  of  the  foreman, 
contained  in  a  letter  to  another  of  the  jurymen  who  made  the 
affidavits ;  and  that  one  of  the  said  two  jurymen  also  then  stated 
that  the  same  mail  which  conveyed  the  foreman's  letter  of  26th 
December,  1840,  to  the  editor  of  The  Times  conveyed  a  copy  of  the 
same  letter  to  the  editor  of  The  Londondeiry  Journal  for  insertion  in 
that  paper,  and  also  a  copy  for  the  jury.  And  it  was  shown  that 
another  of  the  four  jurymen  who  made  the  affidavits  refused  to 
answer  the  question  whether  he  had  joined  in  this  application.  It 
was  also  deposed  that  the  editor  of  The  Londonderry  Sentinel  had 
stated  that  the  letter  was  inserted  at  the  request  of  a  party  pro- 
fessing to  act  for  the  foreman. 

Sir  J.  CampheU,  Attorney-General,  and  Sir  W.  W.  FoUM  (with 
whom  was  Humfrey),  now  showed  cause : 

The  parties  having  chosen  to  publish  recriminatory  statements, 
this  Court,  according  to  the  ordinary  rules  under  which  their 
discretion  is  exercised,  will  not  grant  a  criminal  information. 

(Lord  Denman,  Gh.  J. :  That  answers  the  application,  so  far  as  the 
[  *489  ]      foreman  is  ^concerned ;  but  how  does  it  furnish  an  answer  as  to  the 
other  jurymen?  (2).) 

It  is  clear  that  they  were  virtually  parties  to  the  publication  of  the 
foreman's  letter ;  they  must  have  known  of  his  intention  to  publish 
it,  and  acquiesced  by  their  silence,  the  letter  being  signed  "  for  self 
and  fellows."     {Sir  W.  W.  Follett  was  then  stopped  by  the  Court.) 

Sir  F.  Pollock  (with  whom  was  J.  W.  Smith),  contra  : 

There  is  no  pretence  for  alleging  that  the  four  jurymen,  who  join 
in  this  application  with  the  foreman,  knew  of  his  intention   to 

(1)  Each  of  the  four  jurymen  made      words, 
a  separate  affidavit ;  and  all,  so  far  as  (2)  See  Beg.  v.   Gregory,  47  B.  R. 

set  out  in  the  text,  were  in  the  same      789  (8  Ad.  &  El.  907). 
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publish  the  letter.     They  received  a  copy  of  the  letter :  but  it  does         Rbo. 

not  appear  that  this  was  accompanied  by  any  declaration  of  his      lawson. 

intention  to  publish  it ;  and  the  copy  was  sent  by  the  foreman  to 

one  of  the  newspapers  by  the  same  mail.    Even  this  appears  only 

in  the  affidavit  of  what  was  said  by  one  of  the  jurymen.     And  he 

did  not  state  that  he  knew,  at  the  time,  even  that  the  copy  was  sent 

to  the  newspaper  :  it  is  only  sworn  that,  in  last  April,  he  stated  that 

he  was  then  aware  of  the  fact.     As  to  the  other  jurymen,  there  is 

no  suggestion,  even  upon  hearsay,  that  they  have  up  to  this  moment 

heard  of  the  intention  to  publish,  or  the  fact  of  the  publication. 

(Patteson,  J. :  They  do  not  deny  it,  though  they  do  speak  of 
having  received  a  copy.) 

They  could  not  deny  what  they  had  not  heard  of.     They  swear  that 

they  did  not  know  of  the  existence  of  the  letter  till  long  after  the 

date.     Now  the  date  is  26th  December ;  and  the  first  publication  on 

5th  January,  and  the  last  on  9fch  January.     And,  even  assuming 

that  they  knew  of  *the  intention,  they  were  not  bound  to  interfere,       [  •^so  ] 

or  do  more  than  abstain  from  joining  in  the  publication. 

(Lord  Denman,  Gh.  J. :  They  ought  to  have  told  the  foreman  that, 
if  he  published  the  letter,  they  would  not  join  in  any  application 
for  a  criminal  information.) 

Suppose  a  juryman,  on  receipt  of  the  information,  had  put  the 
letter  into  the  fire. 

Lord  Denman,  Ch.  J. : 

That  would  clearly  disentitle  him  from  applying  for  a  criminal 
information.  We  cannot  doubt  that  the  jurymen  here  knew,  in 
sufficient  time  to  have  interfered,  of  the  foreman's  intention  to 
publish  this  letter  on  behalf  of  himself  and  his  fellows.  That  being 
80,  we  really  must  not  waste  time  by  inquiring  whether,  in  the 
exercise  of  our  discretion,  we  can  grant  a  criminal  information  at 
the  instance  of  these  parties. 

Pattbson,  Williams,  and  Wightman,  J  J.  concurred. 

Rule  discharged. 
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1841.  JONES  V.  EEYNOLDS. 

May  4. 
-L.  (1  Q.  B.  506— 517 ;  S.  C.  10  L.  J.  Q.  B.  193 ;  1  G.  &  D.  62.) 

[  ^^  J  Defendant  wrote  to  plaintiff :  *'I  shall  be  happy  to  take  a  lease  of  your 

iron  ore  at  N.,  at  a  royalty  of  U,  per  ton,  and  I  will  engage  to  work  the 
ironstone,  limestone,  ore,  and  manganese,  in  such  relative  propoiiions  that 
the  average  produce  of  iron  shall  not  exceed  the  usual  average  of  the 
common  ores  of  South  Wales  (which  I  believe  to  be  about  40  per  cent.) ; 
the  term  to  be  forty  years  from  the  24th  of  June  next,  and  the  sleeping 
rent  150/.  per  annum : "  the  lease  to  be  voidable  on  the  lessee*s  part,  he 
giving  six  months'  notice,  and  paying  a  fine  (the  amount  of  which,  in 
different  cases,  was  then  stipulated):  **  the  relative  proportion  of  the  iron 
ores  in  weight  to  be  worked  together  to  be  ascei*tained  by  a  competent 
person." 

Plaintiff  wrote  in  answer:  *'I  agree  to  the  terms  contained  in  your 
letter,*'  &c.,  *'and  shall  be  ready  to  grant  a  lease  conformable  thereto 
from  myself  and  all  other  proper  parties,  whenever  you  require  me." 

Defendant  afterwards  wrote  to  plaintiff,  proposing  to  take  a  lease  of 
other  lands  of  the  plaintiff  on  the  terms  above  mentioned. 

Plaintiff  wrote  in  answer:  **I  agree  to  let  E."  (defendant)  "a  lease  of 
my  joint  property  "  (the  last  mentioned  lands)  **  on  the  same  terms  I  have 
granted  him  a  lease  of  my  independent  property"  (the  first  mentioned 
lands),  *'  commencing  at  the  same  time,  and  paying  the  same  sleeping  rent* 
and  the  same  royalty  per  ton." 

Held,  in  an  action  by  plaintiff  on  the  contract  as  to  the  joint  property, 
that  the  agreement,  to  be  collected  from  the  several  documents,  was  not  a 
present  demise. 

Assumpsit  for  use  and  occupation.  Plea,  Non  assumpsit.  Issue 
thereon.  A  special  case  was  stated  for  the  opinion  of  the  Court, 
under  stat.  8  &  4  Will.  IV.  c.  42,  s.  25.  The  material  parts  of  the 
case  are  as  follows. 

Before  and  at  the  dates  of  the  after-mentioned  instruments  of 
21st  February,  1825,  and  4th  April,  1825,  the  plaintiff  was  seised  of 
the  entirety  of  certain  enclosed  lands  and  the  minerals  under  the 
same  in  the  parish  of  Newton  Nottage  in  Glamorganshire;  and 
also  of  an  undivided  third  part  of  certain  uninclosed  common  or 
waste  lands  called  Newton  Down  in  the  same  parish,  and  of  the 
ironstone,  limestone,  and  ore  and  minerals  under  the  same,  as 
tenant  in  common  with  Colonel  Knight,  who  was  seised  of  the 
remaining  two  thirds. 

On  21st  February,  1825,  the  defendant  wrote  to  the  plaintiff  as 
follows : 
r  5Q7  -|  "  Swansea,  2l8t  February,  1825. 

"  Dear  Sir, — I  shall  be  happy  to  take  a  lease  of  your  iron  ore  at 
Newton,  at  a  royalty  of  Is.  per  ton,  and  I  will  engage  to  work  the 
several  veins  of  ironstone,  limestone,  ore,  and  manganese,  in  such 
relative  proportions  as  that  the  average  produce  of  iron  shall  not 
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exceed  the  usual  average  of  the  common  ores  of  South  Wales  (which  Jones 
I  believe  to  be  about  40  per  cent.) ;  the  term  to  be  forty  years  from  Reynolds.  * 
the  24th  June  next,  and  the  sleeping  rent  150Z.  per  annum.  The 
lease  to  be  voidable  on  the  part  of  the  lessee  by  giving  six  months' 
notice,  and  paying  one  year's  rent  as  a  fine  if  given  within  the  first 
two  years,  and  5001.  as  a  fine  if  the  lease  be  determined  by  the 
lessee  at  any  subsequent  time.  The  relative  proportion  of  the  iron 
ores  in  weight  to  be  worked  together  to  be  ascertained  by  a 
competent  person.    I  am  &c. 

"J.  Reynolds." 

The  plaintiff,  within  a  few  days,  returned  the  following  answer, 
with  a  copy  of  the  preceding  letter  : 

^  I  agree  to  the  terms  contained  in  your  letter  copied  on  the 
other  side,  and  shall  be  ready  to  grant  a  lease  conformable 
thereto  from  myself  and  all  other  proper  parties  whenever  you 
require  me. 

'*C.  R.  JONBS." 

After  these  letters  had  passed,  a  doubt  arose  whether  they 
should  be  construed  to  comprehend  the  minerals  in  the  plaintiff's 
undivided  third  part  in  the  common  or  waste  lands  whereof  he  was 
tenant  in  common  with  Colonel  Knight,  as  well  as  the  minerals  in 
the  lands  whereof  the  plaintiff  was  seised  of  the  entirety.  Mr.  David 
Rowland,  the  attorney  of  the  defendant,  who  negotiated  the  treaty 
for  him  and  prepared  the  said  *letter,  declared  his  view  to  have  [  •sos  ] 
been  that  it  was  intended  by  the  plaintiff  that  both  properties 
should  be  comprehended  therein.  The  defendant,  however, 
admitted  that  he  did  not  consider  it  to  comprehend  the  undi- 
vided property;  but,  being  desirous  that  the  agreement  should 
comprehend  both  properties,  and  with  the  view  of  bringing  the 
plaintiff  to  admit  the  agreement  to  be  so  construed,  wrote  to  him 
AS  follows : 

**  Greenfield,  2nd  April,  1825. 

*'  Dear  Sir, — Mr.  David  Rowland  informs  me  that  you  are 
apprehensive  lest  the  breaking  off  of  my  treaty  with  Colonel 
Knight  should  prevent  your  receiving  the  royalties,  or  your  pro- 
portion of  the  royalties,  on  the  ores  which  may  be  raised  from  the 
lands  of  which  yourself  and  Colonel  Knight  are  joint  proprietors.  I 
do  not  think  any  injury  can  occur  to  you  on  this  account ;  and 
I  beg  leave  to  submit  to  you  my  views  on  the  subject.  When  I 
had  the  pleasure  of  meeting  you  at  Swansea,  I  considered  the 
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joNBs       agreement  we  then  entered  into  to  relate  only  to  your  exclusive 

Vm 

Reynolds,     property:   but  a  few  days  afterwards  Mr.  Rowland  told  me  that 

you  considered  the  agreement  to  include  also  your  interest  in  the 

minerals  of  which  you  are  joint  proprietor  with  Colonel  Knight.     I 

replied  to  Mr.  Rowland  that  I  should  then  concur  in  your  view  of 

the  case ;  and  1  have  ever  since  considered  that  my  lease  was  to 

include  the  whole  of  your  interest  in  the  minerals  at   Newton : 

indeed,  I  presume  our  agreement  comprehends  this;   and  on  it 

I  have  calculated  in   my  negotiation  with  Colonel   Knight.     As 

your  lessee,   I  can   prevent  any  other  party   from   working  the 

minerals,  or  in  any  way  enjoying  the  liberties  which  are  granted 

to  me ;  and,  therefore,  if  I  permit  any  other  party  to  work  your 

[  •sog  ]      portion  of  the  *ores  on  the  joint  property,  I  will  engage  to  be 

accountable  to  you  for  the  payment  of  the  royalties  due  thereon  at 

the  same  time,  and  in  the  same  manner,  as  though  I  worked  the 

mines  myself  under  our  present  agreement.     Perhaps  it  would  be 

best  to  refer  any  future  applicants  to  me  as  your  lessee;  and 

whatever  arrangement  may  be  proposed  to  me  shall  be  submitted 

to  you  for  your  approval  before  it  is  definitively  adopted.    I  think  it 

very  probable  that  the  lessee  of  Colonel  Knight  will  be  glad  to  enter 

into  some  arrangements  for  dividing  the  ground  proportionally, 

so  as  to  enable  each  party  to  work  exclusively  a   certain   part. 

This  would  be  very  advantageous  to  the  lessees  and  lessors  on 

both  sides. 

"  Yours,  &c. 

"J.  Reynolds." 

The  plaintiff,  however,  insisted  that  the  agreement  did  not  apply 
to  the  undivided  property;  and  subsequently,  on  4th  April, 
1825,  the  defendant  signed  another  instrument,  as  follows,  and 
which  instrument  was  written  on  the  same  paper  with  that  of 
21st  February,  1825 : 

'*  Memorandum.     4th  April.     I  propose  to  take  a  lease  of  the 

minerals  above  described,  lying  in  the  lands  of  which  you  are  joint 

proprietor  with  Colonel  Knight,  on  the  terms  above  mentioned  for 

your  exclusive  property. 

"J.  Reynolds." 

On  the  same  4th  April,  1825,  the  plaintiff  wrote  on  the  same 
paper  the  following  words : 

"  I  agree  to  let  Mr.  Reynolds  a  lease  of  my  joint  property  on  the 
same  terms  I  have  granted  him  a  lease  of  my  independent  property. 
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commencing  at  the  same  *time,  and  paying  the  same  sleeping  rent,        Jones 

V, 

and  the  same  royalty  per  ton.  Rbtnolds. 

"  C.  R.  Jones.  [  *5io  ] 

"  J.  Reynolds,  Esq." 

In  May,  1825,  Mr.  Price,  the  plaintiff's  then  attorney,  sent  to 
Mr.  Rowland,  the  defendant's  attorney,  the  draft  of  a  lease  of  the 
minerals  comprised  in  the  above  instruments,  which  lease  was 
objected  to  on  the  defendant's  part,  and  appeared  by  the  case 
never  to  have  been  executed. 

The  case  then  referred  to  a  correspondence,  annexed  in  an 
appendix  (but  subject  to  the  opinion  of  the  Court  as  to  the 
admissibility  of  all  or  any  of  the  letters),  and  set  forth  various 
proceedings  at  law  and  in  equity  between  the  parties.  These 
parts  of  the  case,  not  having  been  noticed  in  the  judgments  of 
the  Court,  are  omitted  here. 

On  June  24th,  1827,  the  defendant  determined  his  interest  in  the 
minerals  held  by  the  plaintiff  in  severalty,  having  given  six  months' 
notice,  and  paid  the  rent  due,  and  a  fine  of  150Z.  .  On  June  20th, 
1886,  the  defendant,  after  some  proceedings  at  law  in  which  he  had 
unsuccessfully  disputed  his  liability  for  use  and  occupation  of  the 
lands  at  Newton  Down,  now  in  question,  gave  notice  to  the  plaintiff 
that  he  should  deliver  up,  on  June  24th,  1887,  "  all  and  singular 
the  mines,  lands,  and  premises  situate  in  the  parish  of  Newton 
Nottage  or  elsewhere  in  the  county  of  Glamorgan,  of  which  I " 
(defendant)  "  am,  or  am  deemed  by  law  to  be,  in  the  possession  or 
occupation  as  your"  (plaintiff's)  "tenant."  He  paid  the  rent 
down  to  June  24th,  1837,  but  made  no  offer  to  pay  the  fine  of  500Z. 
mentioned  in  the  agreement  of  21st  February,  1825. 

This  action  was  brought  for  the  use  and  occupation  of  one  third  [  5ii  ] 
of  the  lands  and  minerals  at  Newton  Down  from  June  24th,  1837, 
to  June  24th,  1838,  the  plaintiff  seeking  to  recover  as  damages  1502., 
being  one  year's  sleeping  rent  mentioned  in  the  writing  of  February 
21st,  1825.  If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  judgment  was  to  be  entered  for  the  plaintiff  for 
150{.  damages,  besides  costs ;  otherwise,  judgment  for  the  defendant. 
The  case  was  argued  on  April  80th,  in  the  present  Term,  and  on 
this  day, 

Chilton,  for  the  plaintiff : 

The  agreement  of  4th  April,  incorporated  with  that  of  21st 
February,  amounts  to  an  actual  demise  of  the  Newton  Down 
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Joke  property,  and  entitles  the  plaintiff  to  recover  1502.  sleeping  rent. 
Reynolds.  [He  cited  Jones  v.  Reynolds  (i),  4  Bac.  Abr.  816  (2),  Leases 
and  terms  for  years,  (K),  Maldon's  case  (3),  Bcutter  d.  Abrahall  v. 
Brotvne  (4),  Poole  v.  Bentley  (6),  Pinero  v.  Judson  (6),  War  man 
V.  FaithfuU  (7),  Chapman  v.  JBZuufc  (s),  Doe  d.  Pearson  v.  /ii€«  (9), 
and  7)oe  d.  Phillip  v.  Benjamin  (10).] 

r  f»i2  ]  Sir    PT.    IF.    Folletty   contra    [cited    Morgan    d.   Doiiding    v. 

Bissell  (11)  and  BickneU  v.  Hoorf  (12)]  : 

[  513  ]  Chapman  v.  Towner  (13)  and  Brashiery,  Jackson  (u)  are  in  favour 

of  the  defendant. 

Chilton,  in  reply.     *     *     * 

[  515  ]       Lord  Dbnman,  Ch.  J. : 

There  is  no  doubt  in  this  case.  The  instruments  of  proposal 
and  agreement  do  not  amount  to  a  present  demise.  The  case  is 
clear  of  all  difficulty  on  the  authorities,  because  the  matter  here 
was  altogether  in  fiituro,  and  much  remained  to  be  done.  The 
defendant,  in  his  letter  of  February  21st,  says  that  he  will  be 
happy  to  take  a  lease  of  the  plaintiff's  iron  ore  at  a  royalty  of 
[  *516  ]  1«.  per  ton,  and  will  engage  to  work  *the  ironstone,  limestone,  &c., 
in  such  proportions  that  the  average  produce  of  iron  shall  not 
exceed  the  usual  average  of  the  common  ores  of  South  Wales,  which 
he  believes  to  be  about  40  per  cent. :  the  term  to  be  forty  years  from 
the  24th  of  June  next,  and  the  sleeping  rent  150{.  per  annum:  the 
lease  to  be  voidable  on  notice  and  payment  of  a  fine :  the  relative 
proportion  of  the  iron  ores  in  weight  to  be  worked  together  to  be 
ascertained  by  a  competent  person.  Till  that  proportion  was 
ascertained  by  a  competent  person,  and  to  the  satisfaction  of 
both  parties,  there  could  be  no  tenancy.  The  acceptance  by  the 
plaintiff  which  followed  was  only  an  adopting,  by  him,  of  the  terms 
as  proposed :  it  created  no  demise ;  nor  was  it  a  ground  for 
application  to  a  court  of  equity.     The  case  does  not  touch  upon 

(1)  43  R.  B.  490  (4  Ad.  &  El.  805).  (8)  4  Bing.  N.  C.  187 ;  8.  C.  5  Scott, 

(2)  Tth  ed.  515. 

(3)  Cro.  Eliz.  33.  (9)  8  Bing.  178. 

(4)  2  W.  BL  973.  (10)  48  E.  B.  622  (9  Ad.  &  El.  644). 

(5)  12    East,    168;    S.  C.   at    Nisi  (11)  3  Taunt.  65. 
Prius,  2  Camp.  286.  (12)  5  M.  &  W.  104. 

(6)  31  B.  B.  388  (6  Bing.  206).  (13)  6  M.  &  W.  100. 

(7)  5  B.  &  Ad.  1042.  (14)  6  M.  &  W.  549. 
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those  which  have  been  decided.    The  introduction  into  an  agree-       Jomn 
ment  of  words  referring  to  a  future  lease  does  not  disprove  the    Retnoldr. 
possibility  of  a  present   demise  being  intended:   but  here  that 
intention  is  not  shown. 

Pattbson,  J. : 

I  do  not  pretend  to  reconcile  all  the  cases,  though  perhaps,  on 
a  very  elaborate  inquiry,  that  might  be  done:  the  present  case 
is  quite  clear.  In  all  those  where  it  has  been  held  that  a  present 
demise  took  place,  there  was  either  an  actual  present  demise, 
immediate  possession  given,  or  something  to  show  that  possession, 
and  the  relation  of  landlord  and  tenant,  were  to  commence  before 
a  lease  was  executed.  Here  the  term  was  not  to  commence  till  the 
24th  of  June,  1825 ;  it  was  not  meant  that  possession  should  be 
taken  in  the  mean  time ;  and  the  proportions  in  which  the  iron  ores 
should  be  worked  were  to  be  ascertained  at  a  future  day.  There 
was  not,  therefore,  any  present  demise.  In  ^Pinero  v.  Jiulson  (i)  [  *517  1 
and  Chapman  v.  Bliick  (2)  the  tenancy  was  to  begin  from  a 
past  day. 

Williams,  J. : 

I  am  of  opinion  that  there  was  no  present  demise  in  this  case, 
it  being  clear,  for  the  reasons  already  given,  that  the  relation 
of  landlord  and  tenant  was  not  intended  to  commence  before 
execution  of  a  lease. 

WiGHTMAN,  J. : 

I  agree  that,  if  an  instrument  be  in  other  respects  a  present  demise, 
a  stipulation  in  it  for  a  future  lease  will  not  reduce  it  to  a  mere 
agreement.  Stipulating  for  a  future  lease,  in  such  a  case,  is  only 
providing  for  a  formal  assurance.  Lawrence,  J.  so  puts  it  in 
Morgan  d.  Dotcding  v.  Bissell  (8) ;  and  he  said  in  that  case,  at 
Nisi  Prius(4),  "Where  there  is  an  instrument,  by  which  it  appears 
that  one  party  is  to  give  possession  and  the  other  to  take  it,  that 
is  a  lease,  unless  it  can  be  collected  from  the  instrument  itself, 
that  it  is  an  agreement  only  for  a  lease  to  be  afterwards  made." 
Here  no  present  demise  appears :  the  term  is  to  begin  from  the 
ensuing  24th  of  June ;  and,  before  an  actual  demise,  there  were 
matters  to  be  ascertained,  without  which  the  terms  of  holding 

(1)  31  B.  R.  388  (6  Bing.  206).  (3)  3  Taunt.  60,  68. 

(2)  4  Bing.  N.  C.  187.  (4)  3  Taunt.  67. 
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Jones       \7ouId  not  be  perfectly  complete.     Therefore,  this  agreement  comes 
Reynolds,     within  the  distinction  furnished  by  Morgan  d.  Dowding  v.  Bissellil), 
John  V.  Jenkins  (2),  and  I  may  say  all  the  cases. 

Judgment  far  the  defendant. 


1841. 
May  10. 


[535] 


REG.  V.  The  BRISTOL  DOCK  COMPANY. 

(1  Q.  B.  535—557 ;  8.  C.  10  L.  J.  M.  C.  105 ;  1  G.  &  D.  76.) 

By  stat.  43  Geo.  III.  c.  cxI.  the  Bristol  Dock  Company  were  empowered 
to  purchase  lands  and  execute  certain  works  for  the  improvement  of  the 
port  of  Bristol,  and  it  was  enacted  that,  within  twelve  months  after  the 
works  should  be  begun,  and  notice  thereof  given,  certain  tonnage  duties 
should  be  payable  to  the  Company  for  ever}'  vessel  entering  into  the  port 
of  Bristol.  The  Company,  in  execution  of  their  powers,  deepened  the 
water  in  the  port,  so  as  to  form  a  floating  harbour ;  and  they  purchased 
eleven  acres  of  land  within  the  port,  and  in  the  parish  of  Clifton,  and  made, 
in  that  land,  an  entrance  bason  to  the  floating  harbour.  They  also  made  a 
second  bason  in  a  different  parish;  and  all  vessels  using  the  floating 
harbour  necessarily  passed  through  one  or  the  other  bason.  Many,  how- 
ever, entered  the  port  without  going  into  the  floating  harbour  or  either 
bason.  The  duties  were  collected  from  all  vessels  entering  the  port,  in 
various  places  on  the  coast,  but  none  within  the  parish  of  Clifton.  The 
eleven  acres  in  Clifton  were  not  beneficially  occupied,  except  as  they 
contributed  to  the  earning  of  port  duties  : 

Held,  that  the  Company  were  not  rateable  to  the  poor  in  Clifton  for  the 
eleven  acres  as  contributory  to  the  earning  of  profits  which  accrued  in 
other  parishes. 

The  statute  recited  that,  by  the  intended  works,  certain  lands  then 
paying  land  and  parochial  taxes  would  become  unproductive  for  many 
years,  and  other  lands  would,  consequently,  be  more  burdened ;  it  therefore 
enacted  that  the  Company,  from  the  time  of  taking  possession  of  their 
lands,  should  become  chai'geable  with  '*  all  such  land  and  parochial  taxes 
as  the  same  lands  are  now  or  may  hereafter  be  subject  to,"  and  should  be 
liable  to  pay  the  same  *'  during  the  execution  of  the  said  works,  and  for 
ever  thereafter;  "  and  that  the  former  owners  should  be  discharged  from 
such  payment : 

Held,  that  the  Comjiany  were  never  to  be  rated  for  the  lands  at  a  higher 
amount  than  the  value  which  the  lands  would  have  had  at  the  time  of 
rating  if  they  had  continued  in  the  same  state  as  when  the  Act  passed, 
however  the  profits  of  occupation  might  be  increased  by  the  Company's 
works. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Clifton, 
in  the  city  and  county  of  Bristol,  the  Bristol  Dock  Company 
were  assessed,  as  occupiers,  for  **  Cumberland  bason,  entrances 
to  do.,  quay  walls,  wharfs,  locks,  and  dock  gates,"  at  a  gross 
estimated  rental  of  1,850{.,  as  producing  a  rateable  value  of  1,080/., 
in  the  sum  of  54Z.,  at  the  rate  of  twelve  pence  in  the  pound.     On 

(1)  3  Taunt.  65.  (2)  1  Cr.  &  M.  227;     S.  C.  3  Tjt. 

170. 
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appeal  by  the  Company,  the  Sessions  reduced  the  rate  to  15Z.,  R^a 
subject  to  the  opinion  of  this  Court  upon  a  case,  the  material  parts  the 
of  which  were  as  follows.  ^  Dock^ 

Before  the  passing  of  stat.  48  Geo.  III.  c.  cxl,  (local  and  personal,  'Company. 
public,  for  improving  &c.  the  port  and  harbour  of  Bristol),  the 
mayor,  burgesses,  and  commonalty  of  the  city  of  Bristol  were 
the  owners  of  the  port  *of  Bristol,  and  conservators  of  the  [  *636  ] 
rivers  within  the  city  and  port :  and  the  said  Act  provided  (by 
sect.  182)  that  nothing  therein  contained  should  abridge  or  lessen 
any  of  their  rights,  &c.,  as  such  owners  and  conservators,  further 
than  as  therein  was  mentioned. 

By  return  made  in  Trinity  Term,  10  Geo.  I.,  to  a  commission 
issued  out  of  the  Exchequer  under  stat.  18  &  14  Car.  II.  c.  11,  s.  14, 
the  Commissioners  certified  that  they  had  searched  and  viewed  the 
open  places  and  wharfs  within  the  port  of  Bristol,  and  did  assign 
and  appoint  certain  places  to  be  the  only  lawful  quays  and  wharfs 
within  the  port  of  Bristol,  as  well  for  landing  goods  from  parts 
beyond  the  seas  as  for  loading  goods  to  be  transported  into  such 
parts,  namely  &c.  (enumerating  and  describing  them) ;  and  they 
assigned  and  appointed  the  extents,  limits,  and  bounds  of  the  port 
to  be  from  the  westwardmost  parts  of  the  Flat  and  Steep  Holmes 
(two  islands),  up  the  course  of  the  channel  eastward  to  Aust, 
in  the  county  of  Gloucester,  and  from  the  said  Holmes  southward 
across  the  channel  to  a  place  called  Uphill,  which  was  included, 
and  from  thence  along  the  coast  or  shore  eastward  in  the  counties 
of  Somerset  and  Gloucester  to  Aust  aforesaid,  and  also  from  a  place 
called  the  Hole's  Mouth  in  Eingroad,  up  the  river  Avon,  to  the 
said  city  of  Bristol,  together  with  the  several  Pills  lying  upon 
the  said  river. 

Very  important  defects  existed  in  this  port  of  Bristol ;  which, 
by  stat.  48  Geo.  III.  c.  cxl.  (local  and  personal,  public),  sect.  1, 
were  recited  to  be,  that  vessels  lying  at  the  quays  were,  by  the 
reflux  of  the  tide,  left  dry  twice  in  every  twenty-four  hours,  and 
there  was  not  sufficient  depth  of  water  at  neap  tides  in  the  port 
and  harbour  to  take  vessels  from  the  quays  down  the  river  Avon 
to  sea,  or  bring  them  up ;  which  defects  occasioned  "i^various  [  *537  ] 
injuries,  recited  in  the  clause,  to  the  commerce  and  navigation 
of  the  port;  also  that  ships  in  the  port  and  harbour  could  not 
be  removed  in  case  of  fire,  owing  to  their  being  left  dry ;  and  that, 
in  case  of  fire  in  the  city,  inconvenience  would  be  experienced  from 
want  of  water. 

22—2 
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Rbo.  Sect.  1  also  recited  that  ''the  dangers  and  inconveniences  before 

The  mentioned  may  in  a  considerable  degree  be  remedied  by  cutting  a 
^DooK^  new  course  for  the  river  Avon,  on  the  Somersetshire  side  of  its 
Company,  present  course,  from  a  certain  place  called  the  Eedcliflf,  through 
part  of  the  parishes  of  Bedminster  in  the  county  of  Somerset,  St. 
Mary  Bedclifif,  and  Temple,  in  the  city  of  Bristol,  into  the  present 
course  of  the  said  river  below  the  high  land  at  a  certain  place 
called  Totterdown,  by  erecting  a  dam  and  overfall  across  the  Avon 
at  or  near  the  Bedcliff  aforesaid,  by  erecting  another  dam  across 
the  said  river  Avon  at  Temple  Meads,  below  the  junction  of  the 
new  and  old  course  of  the  river,  with  a  barge  lock  near  the  said 
dam,  and  by  making  an  entrance  bason  and  locks  in  Bownham 
Meads,  in  that  part  of  the  parish  of  Clifton  which  lies  in  the  city 
of  Bristol,  and  an  entrance  bason  and  locks  at  Trim  Mills,  between 
the  present  and  the  intended  course  for  the  Avon,  by  erecting  a 
dam  with  convenient  barge  locks,  and  sluices  across  the  river  Avon, 
at  or  near  the  Engine  mills  between  the  parishes  of  St.  George  in 
the  county  of  Gloucester,  and  Brislington  in  the  county  of  Somerset, 
and  by  cutting  a  canal,  aqueduct,  or  feeder,  from,  at,  or  near  the 
Engine  mills,  through  part  of  the  parishes  of  St.  George,  and  St. 
Philip  and  Jacob,  in  Gloucestershire,  into  the  present  course  of  the 
river  Avon  below  the  intended  dam  at  Temple  Meads."  And  that 
[  *638  ]  "it  will  be  expedient  that  the  *before  mentioned  canal,  aqueduct, 
or  feeder  should  be  made  navigable  for  boats,  barges,  and  other 
vessels,  for  the  purpose  of  preserving  and  facilitating  the  naviga- 
tion between  the  cities  of  Bristol  and  Bath." 

Sect.  1  further  recited  that  the  persons  after  named  had  entered 
into  a  subscription  towards  raising  250,000{.  as  a  joint  stock  or 
fund  for  the  purposes  after  set  forth,  and  for  executing  the  works 
in  the  Act  mentioned :  and  it  then  enacted  that  the  mayor,  bur- 
gesses, and  commonalty  of  the  city  of  Bristol  and  their  successors, 
the  Company  of  Merchant  Venturers  of  Bristol  and  their  successors, 
and  the  several  subscribers  before  mentioned  (naming  them),  their 
executors,  &c.,  and  assigns  (while  holders  of  the  joint  stock),  should 
be  united  into  a  company  of  proprietors  of  the  w^orks  by  this  Act 
authorised  to  be  made,  and  of  the  cuts,  canal,  wharfs  on  the  canal, 
towing  paths,  hereditaments,  and  premises  which  should  belong 
thereto,  or  be  held  therewith ;  which  Company  should  be,  and  use 
the  firm  and  style  of,  **  The  Bristol  Dock  Company." 

By  sect.  25  the  surplus  monies  arising  from  the  rates  and  duties, 
and  all  other  income  of  the  Company,  to  be  received  under  the 
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Act,  after  payment  of  iuterest  on  monies  borrowed,  and  expenses         keg. 
of  the  works,  were  to  be  divided  annually  among  the  subscribers,         the 

under  certain  restrictions.  Bristol 

Dock 

Sects.  30  to  41  empowered  the  Company  to  make,  complete,  and  Company. 
maintain,  together  with  other  works  in  the  parishes  of  Bedminster 
and  Brislington,  Somersetshire,  and  St.  George's,  Gloucestershire, 
and  the  city  of  Bristol,  a  canal  or  entrance  bason  in  Bownham 
Mead,  in  that  part  of  the  parish  of  Clifton  which  then  lay  in  the 
city  of  Bristol,  to  contain  six  acres  at  the  least,  and  *to  com-  [  '539  ] 
municate  with  the  floating  harbour  and  merchants'  floating  dock ; 
to  form  certain  towing  paths  by  the  river  Avon ;  and  to  deepen  the 
beds  of  the  rivers  Avon  and  Froome,  in  such  parts  as  might  be 
necessary  for  the  accommodation  of  the  trade  of  the  port ;  and  to 
purchase  lands  necessary  for  the  works  (i). 

Sect.  64  was  as  follows :  "  And  whereas  by  the  making  and  using 
the  entrance  bason,  new  course  of  the  river,  and  other  works  hereby 
authorised  to  be  made,  certain  lands  in  the  parish  of  Clifton  in 
the  city  of  Bristol,  Bedminster,  Brislington  and  Keynsham,  in  the 
county  of  Somerset,  St.  Philip,  and  St.  George,  in  the  county  of 
Gloucester,  which  at  present  are  rated  to  and  pay  the  land  and 
parochial  taxes  to  the  same  parishes,  will  during  the  time  the  said 
intended  works  and  alterations  are  carrying  on  and  for  many  years 
afterwards  be  rendered  unproductive,  and  incapable  of  being  rated 
in  and  in  aid  of  the  said  land  and  parochial  taxes,  by  which  means, 
a  greater  burthen  must  be  laid  upon  other  lands  in  the  same 
parishes ;  be  it  therefore  enacted,  that  the  said  Company  shall 
become  chargeable  from  the  time  of  their  entering  and  taking 
possession  of  such  lands,  tenements,  hereditaments,  and  premises, 
with  all  such  land  and  parochial  taxes  as  the  same  lands  and 
premises  are  now  or  may  hereafter  be  subject  to  ;  and  that  the  fund 
of  the  said  Company  shall  become  liable  to  pay  such  land  and 
parochial  taxes  now  charged  or  hereafter  to  be  charged  on  the 
same  lands  and  premises  during  the  execution  of  the  said  works, 
and  for  ever  thereafter,  and  that  the  former  owners  and  occupiers 
♦thereof  shall  be  wholly  discharged  from  the  payment  thereof,  or  of  [  ^540  ] 
any  part  thereof." 

Sect.  74  enacted,  ''  That  from  and  after  the  expiration  of  twelve 
calendar  months  next  after  the  works  hereby  authorised  to  be 

(1)  By  sects.  43 — 48,  the  lands  were  purposes    in    the  Act  mentioned,  on 

to  be  conyeyed  to  the  directors  on  payment  of  purchase-money  into  the 

purchase,  or,  under  certain  circum-  bank, 
stances,    to   vest    in    them    for   the 
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Reg.         made  and  formed  shall  have  been  begmi,  and  notice  thereof  given 
th'k         in  the  London  Gazette  and  two  Bristol  newspapers,  there  shall  be 
^DocK^      payable  and   paid   to   the    said   Company,  or   their  collectors  or 
Company,     deputies  for  their  use,  for  every  ship  or  vessel  entering  into  the 
port  of  Bristol,  except  barges  or  other  vessels  passing  or  going  to 
or  from  the  Bath  river  navigation,  and  not  discharging  any  part  of 
their  cargoes  at  the  quays  of  Bristol,  by  the  master  or  commander, 
owner  or  owners  of  every  such  ship  or  other  vessel,"  certain  rates 
or  duties  (which  the  clause   specified)   according  to  the  register 
tonnage :  "  which  rates  and  duties  shall  be  and  are  hereby  vested 
in  the  said  Company  as  their  own  proper  monies,  and  to  and  for 
their  own  proper  use  and  behoof,  to  be  applied  by  them  for  the 
purposes  of  this  Act ;  and  the  same  shall  be  paid  at  the  time  of 
such  ships  or  other  vessels  entering  inwards  "  (i). 
[  *S4i  ]  Under  the  powers  vested  in  them  as  aforesaid  the  *appellant8  in 

1804  purchased,  entered  into,  and  took  possession  of  11  acres,  87 
perches,  of  land  in  the  parish  of  Clifton,  called  Bownham  Mead, 
which,  at  the  time  of  their  so  taking  possession,  was  pasture  or 
meadow  land,  and  was  of  the  yearly  value  of  44{.  18^.  6^.,  being 
after  the  rate  of  42.  an  acre,  and  paid  land  tax,  and  were  (2)  assessed 
to  and  paid  parochial  taxes  (2)  as  being  of  that  value,  and,  if  the 
same  land  had  still  continued  to  be  and  now  were  in  the  like  state 
and  quality  of  pasture  or  meadow  land,  the  same  would  now  be,  as 
land  of  like  quality  and  state  in  the  immediate  vicinity  thereof  in 
the  same  parish  now  is,  of  the  yearly  value  to  be  let  of  67/.  7«.  9</., 
being  at  the  rate  of  6/.  per  acre  per  annum ;  and  the  appellants 
contended  that  they  were  liable  to  be  rated  for  these  lands  according 
to  the  latter  value.  Of  this  extent  9  acres  and  9  perches  only  were 
covered  by  the  entrance  bason,  and  walls,  locks,  and  works,  including 

(1)  The  case  also  mentioned  stats,  shall,  on  due  proof  thereof ,  certify  the 

46  Geo.  III.  c.  XXXV.,  48  Greo.  III.  sam^  by  writing  under  the  hand  of  the 

c.   XL,  49  Geo.  III.  c.  xyii.,  and  3  proper  officer  of  the  said  Court,  and 

Geo.   IV.   c.  xxi.  (local  and  personal,  there  shall  be  inserted  a  copy  of  such 

public),    as    containing  further    pro-  certificate  in  the  London  OazetU,  and 

visions  respecting  the  Company,  par-  two  or  moi-e  of  the  Bristol  newspapers ; 

ticularly  for  enabling  them  to  borrow  and  from  and  after  such  certificate  and 

money.  insertion  thereof '*  &c.,  '*  as  aforesaid. 

Stat.  46  Geo.   III.  c.  xxxv.  s.  18  all  and  singular  the  rates  and  duties 

(not  set   out    in   the    case)  enacted,  imposed  and    made  payable  by  and 

'*  That  when  all  the  works  required  by  under  the  provisions  of  this  and  the 

this  and  the  said  recited  Act ''   (43  said  recited  Act,  until  the  same  shall 

Gheo.  m.  c.  cxl.)  *'  shall  be  completed,  be  redeemed  in  manner  in  this  and 

the  justices  of  the  peace  in  and  for  the  said  recited  Act  mentioned,  shall 

the  city  and  county  of  the  city  of  be  due  and  payable." 

Bristol,  in  Quarter  Sessions  assembled,  (2)  So  in  paper  book. 
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a  space  of  80  feet  wide  from  the  edge  of  the  bason;  used  for         Reg. 
landing  goods  as  after  mentioned ;  the  residue  was  used  as  a  public         the 
road,  and  produced  no  direct  profit  to  the  appellants,  but  afforded      ^^ock^ 
access  to  the  bason.  Company 

The  appellants  had  executed  the  works  prescribed  by  the  Act ; 
the  effect  of  which  was  that  all  the  parts  of  the  rivers  Froome  and 
Avon,  adjacent  to  the  wharfs  and  quays  mentioned  in  the  return  to 
the  commission,  and  which  were  formerly  left  dry  at  the  ebb  of  the 
tide,  were  now  kept  full  of  water  at  all  times  of  the  tide,  so  that 
vessels  are  kept  afloat  therein,  and  can  be  moved  about  at  pleasure ; 
and  the  parts  so  floated  are  called  the  floating  harbour.  And  Cum- 
berland bason,  and  another  bason  called  Bathurst  bason,  situate  in 
another  parish,  the  access  whereto  is  by  the  new  course  of  the  river 
*Avon,  are  so  constructed  as  to  afford  to  vessels  an  entrance  and  [  •542  ] 
passage  from  the  river  below  (wherein  the  tide  ebbs  and  flows)  into 
the  floating  harbour,  which,  except  when  occasionally  emptied  for 
cleansing,  is  kept  permanently  full;  and  these  two  basons  are 
necessary,  and  were  designed  and  constructed,  for  that  purpose ; 
and  in  order  that  a  vessel  may  get  to  these  quays  at  Bristol  it  is 
necessary  that  she  should  pass  through  one  or  other  of  these  basons. 
A  very  principal  part  of  the  vessels  coming  to  discharge  goods  at  the 
quays  of  Bristol,  including  most  of  the  West  Indiamen  and  other 
large  vessels,  and  the  greater  part  of  the  timber  trade,  are  now 
admitted  into  the  floating  harbour  through  Cumberland  bason ; 
and  that  bason  is  necessary  for  the  superior  foreign  trade  ;  but  a 
considerable  portion  of  the  trade,  including,  occasionally,  large 
vessels  at  spring  tides,  and  nearly  all  the  coasting  vessels  at  all 
times,  and  a  portion  of  the  timber  trade,  is  admitted  into  the 
floating  harbour  through  Bathurst  bason. 

The  case  also  stated  that,  for  the  accommodation  of  the  trade 
and  of  steam  packets,  the  appellants  had  permitted  the  walls  or 
sides  of  Cumberland  bason  to  be  used  as  quays  for  landing  goods 
from  the  Irish  steam  boats,  and  from  other  vessels,  for  which  they 
received  in  the  course  of  the  year  311Z.,  and  expenses  had  been 
incurred  thereby  for  repairs  :  but  no  toll  or  duty  for  such  landing 
is  given  by  the  Act ;  nor  does  any  payment,  &c.  (other  than  the 
said  311Z.)  accrue  in  respect  of  vessels  or  goods  arriving  at,  or 
lying  or  being  unladen  in,  or  passing  through,  Cumberland  bason, 
unless  the  Court  shall  be  of  opinion  that  the  rates  and  duties  given 
by  the  Act,  or  any  portion  of  them,  are  to  be  deemed  due  in  respect 
thereof.     It  was  also  stated  to  have  been  proved,  on  the  trial  of  the 
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BiEo.        appeal,  *that  the  annual  cost  of  repairs  of  Cumberland  bason,  on 

The         an  average  of  years,  since  the  commencement  of  the  works,  had 

^DooK^      greatly  exceeded  the  311Z.,  and  that  the  bason  could  not  be  let  at 

Company     any  rent  whatever  to  a  tenant  receiving  only  the  wharfage  and  doing 

[  'BiS  J      jjj^  repairs.     On  the  argument  in   banc  the  question  as  to  the 

Company's  liability  in  respect  of  the  SllL  was  ultimately  waived  by 

the  respondents. 

The  extent  of  the  port  of  Bristol,  agreeably  to  the  return  of  the 
Commissioners,  and  to  a  chart  produced  and  verified  at  the  trial, 
is,  in  length,  from  a  point  between  the  two  islands  called  the 
Holmes  to  Aust,  about  27  miles.  From  the  place  called  Hole's 
Mouth,  or  the  mouth  of  the  Avon,  up  to  Cumberland  bason  is  6 
miles ;  and  from  thence  to  Tower  Harratz,  the  eastern  extremity 
of  the  port,  is  2^  miles ;  the  distance  from  the  Steep  Holmes  across 
the  port  eastwards  to  Uphill  is  4^  miles ;  and  the  area  of  the  port 
within  these  limits  is  43,555  acres,  of  which  the  land  taken  by  the 
appellants  in  Clifton,  supposing  it  to  be  12  acres,  would  be  the 
8,629th  part  only.  From  the  most  inland  and  eastward  extremity 
of  the  port  situate  on  the  river  Avon,  above  the  tower  of  Bristol 
called  Tower  Harratz,  to  that  part  of  Cumberland  bason  which 
opens  to  the  tideway,  and  including  that  bason,  is  2  miles  and  1 
furlong.  The  length  of  Cumberland  bason  and  locks,  in  the  parish 
of  Clifton,  is  2  furlongs  and  90  yards,  which  is  about  the  117th  part 
of  the  above  mentioned  length  of  the  port. 

The  dock  dues  are  demanded  and  collected  from  vessels  dis- 
charging goods  at  Uphill,  Weston-super-Mare,  Portishead,  Aust, 
and  all  intermediate  places  on  the  coasts  of  Somerset  and  Glou- 
cestershire along  the  sides  of  the  rivers  Severn  and  Avon,  within 
[  *544  ]      the  limits  of  the  *port ;  from  small  steam  vessels  which  habitually 
discharge  their  passengers  at  Bownham  below  the  locks  and  Cum- 
berland bason,  and  which  do  not  enter  the  bason,  and  from  the 
Great  Western  steam  vessel  trading  to  New  York,  which  never 
enters  Cumberland  bason,  nor  approaches  nearer  to  it  than  King- 
road,  upwards  of  six  miles  distant ;  and  from  other  vessels  entering 
and  trading  within  the  port  and  lying  in  Eingroad  (which  is  a 
principal  place  of  anchorage  in  the  Severn  for  vessels  entering  into 
and  sailing  from  the  port  of  Bristol),  and  from  vessels  anchoring 
and  trading  in  other  parts  of  the  port.     The  collector  demanded 
and  received  the  duties  from  them  upon  the  vessels  entering  and 
trading  within  the  port,  as  constituting  their  liability  thereto, 
without  reference  to  any  particular  part  of  the  port,  and  without 
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enquiring  where  the  vessel  was  discharged  ;  and  that  alike,  whether         Keg. 
they  went  up  to  the  quays  of  Bristol  through  Bathurst  bason  or         thk 
through  Cumberland  bason,  or  whether  they  discharged  in  that      ^dock^ 
bason,  or  whether  they  never  entered  either  of  the  basons  at  all.     Company. 
He  did  not  collect  or  demand  dues  from  vessels  passing  through  a 
part  of  the  port  of  Bristol  to  the  port  of  Gloucester,  considering 
the  duties  confined  to  vessels  trading  in  the  port  of  Bristol :  and 
the  duties  collected  from  vessels  not  entering  one  or  other  of  the 
said  basons  for  the  purpose  of  discharging  their  cargoes,  but  dis- 
charging their  cargoes  in  any  of  the  remoter  parts  of  the  port, 
were  trifling  compared  with  the  aggregate  amount  of  the  duties. 

The  port  of  Bristol,  including  the  space  between  high  water  and 
low  water  mark,  extends  into  the  parishes  of  &c.  (the  case  then 
named  ten  parishes  in  Somersetshire,  two  in  Gloucestershire,  and 
ten,  including  Clifton,  in  the  *city  of  Bristol),  and  into  such  parts  [  *545  | 
of  the  parishes  of  Bedminster  and  Brislington  as  lie  in  the  city 
of  Bristol. 

No  part  of  the  rates  and  duties  imposed  by  the  Act,  nor  any 
money  except  the  above-mentioned  811/.,  is  received  or  collected 
by  the  appellants  within  the  parish  of  Clifton.  The  principal  part 
is  received  at  the  Bristol  Custom  House  in  the  parish  of  St.  Nicholas 
in  the  city  of  Bristol ;  and  the  residue  (collected  at  the  distant 
parishes  in  Somersetshire  and  Gloucestershire)  has  been  received 
by  agents  there  for  the  principal  collector.  The  whole  of  the  works 
executed  by  the  Company,  and  upon  which  their  funds  have  been 
expended  (except  only  the  towing  path  along  the  banks  of  the  river 
Avon),  lie  within  the  present  boundaries  of  the  city  of  Bristol. 

If  this  Court  should  be  of  opinion  that  the  appellants  were 
rateable  in  the  parish  of  Clifton  in  respect  of  the  land  in  that 
parish  so  taken  as  above  mentioned,  or  any  of  it,  for  and  by  reason 
of  their  receipt  of  the  whole  or  any  portion  of  the  rates  and  duties 
imposed  by  the  said  Act  on  vessels  entering  into  the  port  of  Bristol, 
and  of  the  rates  and  duties  thereby  imposed  on  goods  imported 
from  parts  beyond  the  seas,  but  not  brought  coastwise  or  by  inland 
navigation  into  the  port  of  Bristol,  or  of  any  or  either  of  them,  the 
property  of  the  appellants  in  Clifton  was,  for  the  purpose  of  this 
rate,  to  be  taken  as  of  the  rateable  value  of  300/.  and  the  assess- 
ment reduced  to  15/.,  and,  except  as  to  such  reduction,  the  appeal 
dismbsed. 

If  the  Court  should  not  think  the  appellants  so  liable,  but  should 
hold  them  liable  in  respect  of  the  land  in  Clifton  by  reason  of  their 
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Keu.         receipt  of  81 IL  for  landing  goods  on  the  sides  of  Cumbei'Iand  bason. 

The         the  Baid  land  was  to  be  valued  at  800/.  for  the  purpose  of  this  rate, 

^DocK^      *the  assessment  reduced  to  15/.,  and  the  appeal  allowed. 

Company.         If  the  Court  should  be  of  opinion  that  the  appellants  were  not 

L  '"^  ^  -I       liable  to  be  rated  on  either  of  these  accounts,  but  that  they  were 

liable  to  be  rated,  in  respect  of  the  said  land  by  them  taken  in 

Clifton,  after  the  rate  which  the  same  would  now  be  worth  to  be  let 

at  in  case  the  same  had  continued  and  now  were  in  its  original 

state  of  meadow  or  pasture  land,  and  with  reference  to  the  value  of 

like  land  so  let  in  the  same  immediate  vicinity,  then  the  appeal  was 

to  be  allowed,  and  the  assessment  on  the  appellants  reduced  to 

3/.  7«.  6d.,  being  after  the  rate  of  Is.  in  the  pound  on  67/.  7«.  6rf., 

the  present  rateable  annual  value  of  such  land  in  such  state ;  and 

in  such  case  also  the  said  appeal  was  to  be  allowed. 

The  case  was  argued  in  last  Term  (i). 

Sir  F.  Pollock,  Erie,  and  Hodges,  in  support  of  the  order  of 
Sessions : 

The  Company  occupy  eleven  acres  of  land  in  Clifton,  vested  in 
them  by  Act  of  Parliament,  and  in  which  they  have  made  certain 
improvements;  and,  in  respect  of  such  improvements  and  the 
benefit  conferred  by  them,  they  are  authorized  by  the  Act  to  collect 
certain  duties  in  the  port  of  Bristol  (2).  They  must  then  be  rated 
in  Clifton,  where  the  eleven  acres  lie,  for  the  occupation  of  the 
land,  and  the  profits,  of  which,  in  its  improved  state,  it  is  the 
meritorious  cause,  wherever  they  are  received.  Cumberland  bason 
[  ♦547  ]  is  a  *part  of  the  works  formed  in  that  land,  by  means  of  which  the 
heavy  tonnage  comes  to  Bristol,  and  by  which,  therefore,  the  duties 
are  earned.  It  can  scarcely  be  contended  that  the  Company  are 
not  rateable  for  the  dues  levied  in  respect  of  ships  actually  passing 
through  Cumberland  bason  :  and  the  exact  proportion  of  their 
liability  in  Clifton  is  not  material  at  present ;  for,  if  there  be  any, 
the  appeal  fails.  It  is  not  necessary  to  inquire  whether  the 
Company  are  to  be  rated  on  a  part  only  of  the  duties,  bearing 
that  proportion  to  the  whole  which  the  eleven  acres  bear  to  the 
rest  of  the  Company's  works;  nor  does  the  case  give  sufficient 
information  for  that  inquiry.     The  substantial  question  is,  whether 

(1)  April  24th  and  28th.      Before  {antcy  p.  342,  note  (1) ),  was  cited  a^^ 

Lord    Denman,     Gh.     J.,    Patteson,  confirming  the  proposition  that    the 

Williams,  and  Wightman,  J  J.  duties  were  granted  strictly  in  con- 

(2    Stat.  46  Qeo,  JH,  c.  xxxv.  s.  18  sideration  of  the  improvements. 
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the  land  in  Clifton  can  be  charged  at  all  for  duties  received  beyond  Reo. 

the  limits  of  that  parish  under  sect.  74  of  the  Dock  Act.  The 

[They  cited  Hew  v.  Barnen  (l).  Rex  v.  The  Dock  Company  of  Hull  (2),  ^^J^^ 

Rex  V.  The  Hall  Dock  Company  (3),  The  Dock  Company  at  Kingsfon-  Company. 
npon-Hull  v.   Browne   (4),   Rex    v.    Woking  (5),   and  Rex  v.  The 
Birmingham  Canal  Company  (6).] 

Sir  W.  W.  Follett  and  Davison,  contra  :  [  "^^  ] 

The  appellants  are  willing  to  pay  that  amount  of  rate  which  the 
land  would  have  brought  as  meadow  or  pasture  before  the  works 
were  commenced.  That  fulfils  the  object  of  *8tat.  43  Geo.  III.  [  *^-'>o  ] 
c.  cxl.  s.  64,  which  was  to  secure  the  parish  from  loss  before  the 
land  ceased  to  be  unproductive,  and  the  Company  from  an  undue 
burden  afterwards.  The  recital  of  sect.  64  states  that  the  land  will 
be  unproductive  and  incapable  of  being  rated  "  for  many  years ; " 
but,  by  sect.  74,  the  duties  might  become  payable  in  one  year ; 
these,  therefore,  cannot  have  been  looked  to  as  a  source  of  rateable 
profit.  And  sect.  64  charges  the  Company  with  such  *'  parochial 
taxes  as  the  same  lands  and  premises  are  now  or  may  hereafter  be 
subject  to : "  but,  if  it  had  been  contemplated  that  they  would  be 
rateable  in  respect  of  duties,  the  prospective  part  of  the  clause 
would  have  been  superfluous,  for  that  charge  would  have  attached 
to  the  lands  under  stat.  43  Eliz.  c.  2.  Such  clauses  of  exemption 
are  not  to  be  construed  unfavourably  to  the  undertakers  of  useful 
public  works.  Baylby,  J.  said,  in  Rex  v.  The  Regent's  Canal 
Cmnpany  (7) :  "  the  making  of  a  canal  being  a  work  of  great  public 
utility,  and  attended  with  great  expense,  it  is  perfectly  just  to 
relieve  the  undertakers  of  it  from  a  burden  which  will  attach  to 
them  only  by  reason  of  the  improvements  they  make,  at  a  very 
heavy  expense,  in  the  propeHy  used  by  them  for  their  canal.  It  is 
not  unusual,  therefore,  to  insert  in  Canal  Acts  clauses  to  exonerate 
the  undertakers  from  contributing  a  larger  sum  to  the  maintenance 
of  the  poor  in  respect  of  the  land  used  by  them  for  the  purposes  of 
their  canal  than  would  have  been  contributed  in  respect  of  that 
same  land  if  it  had  not  been  so  used." 

Then,  independently  of  the  statute,  the  Company  could  not  be 
rated  in  respect  of  the  duties.     They  have  no  property  in  the  river. 

(1)  35  R  R.  235  (1  B.  &  Ad.  113).  (4)  36  R.  R.  459  (2  B.  &  Ad.  43). 
And  866  Beg.  v.  The  Marquis  of  Sah'n-  (5)  43  R.  R.  289  (4  Ad.  &  El.  40). 
fewry,  8  Ad.  &  El.  716.  (6)  2  B.  &  Aid.  570,  576. 

(2)  1  T.  R.  2)9.  (7)  6  B.  &  C.  720,  728. 

(3)  5  M.  &  S.  394. 
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Rbg.         The  port,  so  far  as  there  is  *a  proi>erty  in  it,  belongs  to  the  cor- 

Thk         poration.     The  only  land  with  which  the  receipt  of  these  duties  can 

^?JfIS^      be  connected  is  the  eleven  acres  in  Clifton.     The  dues  are  not 

DOOK 

Company,     received  there,  at  least  if  the  vessels   do  not   come  within   the 

^  *°^^  ^      parish.     And,  at  any  rate,  they  are  not  given  for  the  use  of  land 

in  that  parish ;  they  are  payable  "  for  every  ship  or  vessel  entering 

into  the  port  of  Bristol,'*  whether  such  vessel  enters  Cumberland 

bason  or  not :  and  many  never  do. 

[They  cited  Rex  v.  Xicholson  (i),   Williams  v.  Jones  (2),  Rejr  v. 
Coke  (8),  Rex  v.  The  Aiir  and  Colder  Navifjation  Company  (4),  Rex 
V.  Lower  Mitton  (5),  and  Rex  v.  Woking  (6).] 
L  558  ]  Here  the  argument  for  the  respondents  would  show  that  the 

Company  might  be  assessed  either  in  Clifton,  or  wherever  else  they 
might  happen  to  have  land,  for  all  the  duties  collected  within  the 
port.  Those  duties  are,  in  fact,  earned  in  many  parishes  where  the 
Company  has  no  land. 

(Patteson,  J. :   If  the  rate  had  been  in  respect  merely  of  the 
floating  harbour,  the  case  would  have  been  like  Rex  v.  Thomas  (7).) 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  case  comes  before  us  upon  an  appeal  by  the  Bristol  Dock 
Company  against  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Clifton,  wherein  the  said  Company  was  assessed  in  a 
certain  sum  for  **  Cumberland  Bason,  entrances  to  do.,  quay  walls, 
wharfs,  locks,  and  dock-gates ;  "  upon  the  hearing  of  which  appeal  a 
case  was  stated  for  the  opinion  of  this  Court,  from  which  it  appears 
that  the  said  Company  was  formed  under  an  Act  of  48  Geo.  III. 
c.  cxl.,  for  the  improvement  of  the  port  and  harbour  of  Bristol. 
By  virtue  of  this  Act  the  Company  was  invested  with  various 
powers  for  the  effecting  of  such  purposes  :  accordingly  the  Company- 
purchased  about  eleven  acres  of  land  in  the  respondent  parish  of 
Clifton,  and  made  the  works  upon  which  the  assessment  has  been 
made.  It  is  further  stated  that  the  port  of  Bristol  extends  over 
[  ♦ooi  ]  *more  than  thirty  parishes,  including  the  respondent  parish  of 
Clifton,  and  that  the  tolls  and  dues  in  respect  of  which  it  is  sought 
to  assess  the  appellants  are  imposed  upon  every  vessel  entering  the 

(1)  11  B.  E.  898  (12  East,  330).  533). 

(2)  U  E.  E.  411  (12  East,  346).  (5)  33  E.  E.  337  (9  B.  &  C.  810). 

(3)  29  B.  E.  408  (5  B.  &  C.  797).  (6)  43  E.  E.  289  (4  Ad.  &  El.  40). 

(4)  37  E.  E.  363,  508  (3  B.  &  Ad.  (7)  32  B.  E.  601  (9  B.  &  C.  114). 
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port  of  Bristol,  and  are  collected  in  different  parts  of  the  port  of        Keo. 
Bristol  out  of  the  said  parish  of  Clifton.     It  is  stated,  however,  that        the 
no  part  of  the  said  tolls  or  dues,  except  the  sum  of  3111.  (as  to     ^^^^^ 
which  no  question  arises),  is  received  by  the  appellants  within  the     Oompanit. 
parish  of  Clifton ;  and,  further,  that  in  many  (if  not  most)  of  the 
said  parishes  composing  the  port  of  Bristol  the  Company  has  no 
property  whatever. 

Upon  this  state  of  facts,  we  have  to  consider  whether  the 
Company  ought  to  be  rated  in  respect  of  the  property  above 
described,  in  the  same  proportion  **  as  other  land  in  the  immediate 
vicinity,  in  its  original  state  as  meadow  or  pasture  land,"  or  with 
the  addition  of  all  or  some  proportion  of  the  said  tolls  and  dues  so 
collected  within  the  port  of  Bristol.  And  this  question  divides 
itself  into  two  parts ;  first,  whether,  by  virtue  of  the  said  Act,  the 
Company  is  made  rateable  in  the  latter  manner:  and,  if  tiot, 
whether  it  be  so  by  virtue  of  the  law  generally  applicable  to  the 
rating  of  property  of  this  description. 

The  first  question  turns  upon  the  sixty-fourth  section  of  the  Act, 

which  especially  refers  to  the  manner  in  which  the  Company  is  to 

pay  land  and  other  taxes ;   the  other  sections  to  which  we  were 

referred  in  the  argument  respecting  principally,  if  not  entirely,  the 

manner  in  which  the  Act  was  to  be  carried  into  effect.     The  section 

runs  thus :  *^  And  whereas  by  the  making  and  using  the  entrance 

bason,  new  course  of  the  river,  and  other  works  hereby  authorised 

to  be  made,  certain  lands  in  the  parish  of  Clifton  '*  (and  other 

parishes),  **'  which  at  present  are  rated  and  pay  the  land  and       [  'sss  ] 

parochial  taxes  to  the  same  parishes,  will,  during  the  time  the  said 

intended  works  and  alterations  are  carrying  on  and  for  many  years 

afterwards  be  rendered  unproductive,  and  incapable  of  being  rated  " 

in  aid  of  the  said  taxes,  whereby  **  a  gi*eater  burthen  must  be  laid 

upon  other  lands  in  the  same  parishes ;  be  it  therefore  enacted, 

that  the  said  Company  shall  become  chargeable  from  the  time  of 

their  entering  and  taking  possession  of  such  lands  "  &c.,  "  with  all 

such  land  and  parochial  taxes  as  the  same  lands  "  &c.  "  are  now  or 

may  hereafter  be  subject  to ;  and  that  the  fund  of  the  said  Company 

shall  become  liable  to  pay  such  "  '*  taxes  now  charged  or  hereafter 

to  be  charged  on  the  same  lands"  &c.,  "during  the  execution  of 

the  said  works,  and  for  ever  thereafter." 

And  we  think  that  this  enactment  falls  much  short  of  charging 
the  Company  with  liability  in  respect  of  the  tolls  and  dues  in 
question.     For,  first,  if  it  had  been  meant  to  charge  the  Company 
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Rua.        with  such  additional  liability,  it  is  hardly  probable  that  the  property 

Thb         would  have  been  described  as  **  rendered  unproductive,  and  in- 

DocK^      capable  of  being  rated  "  during  the  work  and  for  many  years  after- 

CoMPANY.     wards ;  because,  the  nature  of  the  works  (as  described  in  the  Act) 

being  to  make  a  more  commodious  communication  with  the  port  of 

Bristol,  and  generally  to  improve  the  same,  if  the  tolls  and  dues 

therein  received  had  become  liable  to  the  rate,  some  profit  at  least 

must  have  been  expected  immediately  upon  the  completion  of  the 

works,  and  the  use  of  the  bason,  entrance,  &c. ;  and,  indeed,  the 

Act  gives  the  tolls  to  commence  at  the  end  of  twelve  months  from 

the  commencement  of  the  works.     Moreover,  the  mode  of  rating 

[  *556  ]      upon  *the  then  state  of  the  property  is  expressly  declared  to  be  the 

mode  to  be  adopted  "  for  ever  thereafter." 

The  question  then  is,  whether  this  property  be  liable  to  be  rated 
at  the  increased  value,  independently  of  the  operation  of  the  said 
Act. 

And  upon  this  point,  since  the  decision  of  the  cases  of  Rex  v. 
Nicholson  (i)  and  WiUiams  v.  Jones  (2),  the  principle  upon  which 
the  rate  upon  tolls  is  to  be  imposed  has  been  fully  established, 
though  the  application  of  that  admitted  principle  to  each  particular 
case  may  not  always  be  easy.  It  is  this :  that  the  tolls  are  rateable 
as  profits  of  land  occupied  within  the  parish  for  which  the  rate  is 
imposed :  and,  agreeably  to  it,  water  companies  have  been  rated ; 
Rex  V.  The  Cof-poration  of  Bath  (8) :  so  also  gas-light  companies  ; 
Rex  V.  Birmingham  Gas  Light  Comjyany  (4) :  and  canal  companies ; 
Rex  V.  Woking  {&).  In  all  these  cases,  and  in  many  others,  to 
which,  in  a  matter  not  now  to  be  disputed,  it  is  not  needful  to 
refer,  the  rate  is  imposed  in  respect  of  profits  arising  within  the 
parish. 

Whether  this  principle,  so  established  in  these  cases,  would, 
without  further  authority,  necessarily  exclude  the  consideration  of 
profits  arising  elsewhere,  it  is  not  necessary  to  consider ;  because 
we  find  the  principle  so  extended  expressly  recognised,  and  the 
reasons  for  it  most  fully  given  (especially  by  Bayley,  J.  and  Little- 
DALE,  J.),  in  the  case  of  Rex  v.  Coke  (6),  where  the  tolls  of  a  light 
house  were  held  not  rateable,  because  they  accrued  out  of  the 
[  ♦567  ]      parish.     It  was  further  added,  by  *both  those  learned  Judges,  that, 

(1)  11  R.  B.  398  (12  East,  330).  See  Reuy.  BrighUm  Oas  Light  Company, 

(2)  11  B.  B,  411  (12  East,  346).  29  B.  B.  290  (o  B.  &  C.  466). 

(3)  13  B.  B.  333  (14  East,  609).  (5)  43  B.  B.  289  (4  Ad.  &  El.  40). 

(4)  26  B.  B.  483  (1   B.  &  0.  606).  (G)  29  B,  B,  408  (6  B.  &  C.  797). 
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in  the  cases  to  which  we  have  above  generally  referred,  "  the 
profits  have  arisen,  and  the  use  of  the  thing,  oat  of  which  they 
have  arisen,  has  been  in  the  place  or  district  where  the  rate  is 
made  "  (i).  This  question  again  came  before  this  Court  in  the  case 
of  Rex  V.  The  Aire  and  Colder  Navigation  Company  (2) ;  and  the 
same  principle  was  again  recognised  by  the  Court  in  a  short  judg- 
ment, probably  because  the  subject  was  considered  as  exhausted  by 
the  reasoning  of  the  two  learned  Judges  above  referred  to,  which 
was  expressly  brought  under  notice  and  relied  upon  in  the  course 
of  the  argument. 

Upon  the  whole,  we  are  of  opinion  that  the  assessment  should  be 
reduced  to  the  sum  of  3/.  Is.  6d.f  being  after  the  rate  of  Is.  in  the 
pound  on  67/.  7^.  6d.,  '*  the  present  rateable  annual  value  of  the 
property  in  question  as  land." 

Rate  to  be  reduced  accordingly  (3). 


Rkg. 

V. 

The 
Bbistol 

Dock 
Company. 


REG.  V.  The  LONDON  and  SOUTH  WESTERN 

RAILWAY   COMPANY  (4). 

(1  Q.  B.  558—592  ;  S.  C.  11  L.  J.  M.  C.  93 ;  2  G.  &  D.  49 ;  2  Railw.  Cas.  629 ; 

6  Jur.  686.) 

By  Btat.  4  &  5  Will.  IV.  c.  Ixxxviii.,  a  Hallway  Company  were  empowered 
to  purchase  lands  and  construct  a  railway  thereon,  passing  through  several 
parishes,  with  warehouses,  station-houses,  &c. ;  which  they  did.  The  Act 
also  empowered  them  to  take  certain  tonnage  tolls,  not  exceeding  a  stated 
amount,  for  goods  and  passengers ;  and  to  provide  locomotive  engines,  and 
receive  such  sums  for  the  use  thereof  as  the  Company  should  fix,  in 
addition  to  the  tolls ;  and  when  they  themselves  carried  for  their  own  profit 
(which  a  distinct  clause  enabled  them  to  do),  they  were  to  keep  a  separate 
account  of  the  tolls  which  they  would  have  received  for  the  passengers,  &c., 
if  they  had  been  carried  by  other  persons ;  such  account  to  be  open  to 
inspection  by  the  overseers  of  every  parish  on  the  line  of  railway.  The 
Company  were  empowered  to  let  the  tolls.  All  persons  were  to  have  liberty 
to  use  the  railway  with  carriages  properly  constructed,  on  payment  of  the 
tolls,  and  subject  to  the  Company's  regulations.  Powers  were  given  to  the 
Company  to  approve  or  disapprove  of  the  carriages  and  engines  to  be  used 
by  any  person  on  the  railway,   and  to  make  orders  for  regulating  the 


1842. 
June  4. 


(1)  6  B.  &  C.  812. 

(2)  37  E.  R.  363,  508  (3  B.  &  Ad. 
533). 

(3)  As  to  the  point  first  decided,  see 
Hex  V.  The  Monmouthshire  Canal 
Company,  3  Ad.  &  El.  619;  Reg.  v. 
The  Leeds  and  LitTrjtwd  Canal 
Company,  7  Ad.  &  El.  671. 


As  to  the  second  point,  Rex  v.  The 
Aire  and  Colder  Navigation  (case  of 
the  Brotherton  Dain),  37  E.  E.  363, 
508  (3  B.  &  Ad.  139). 

See  the  next  case. 

(4)  Approved  in  Greftt  Easter u  Ry, 
Co,  V.  Hanghley  (1866)  L.  E.  1  Q.  B. 
683»^A.  \j» 
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[r.iu 


RB6. 

r. 

The 

London  and 

South 

Western 

Railway 

Company. 


[  *bb9  ] 


passage  upon,  working,  and  use  of,  the  railway,  and  for  preyention  of 
nuisances. 

The  Company  used  the  railway,  &c.,  according  to  the  Act,  carrying^ 
passengers  and  goods,  and  supplying  power  by  means  of  locomotive 
engines,  for  their  own  profit;  and  no  other  person  used  it  for  such 
purposes: 

Held,  that  the  Company  were  rateable  for  their  land,  improved  in  value 
by  the  profits  accruing  from  the  railway,  &c.,  at  an  amount  equal  to  the  rent 
which  a  lessee  would  pay,  making  the  same  uses  of  the  railway,  &c.,  as  the 
Company  did,  with  the  deduction  of  tenant's  rates,  &c.,  expense  of  repairs, 
and  the  other  charges  mentioned  in  the  Parochial  Assessment  Act,  1836, 
s.  1 .  That  the  last  mentioned  statute  did  not,  in  this  respect,  introduce  any 
new  principle  of  rating.  And  that  an  estimate  of  the  Company's  liability, 
founded  only  on  the  amount  chargeable  in  respect  of  tolls,  and  excluding 
the  receii)ts  for  carriage  of  passengers  and  goods,  &c.,  was  erroneous. 

That  the  land  must  be  rated  in  any  particular  parish  accoi'ding  to  its 
actual  value  there,  although  such  value  was  owing  in  a  great  measure  to 
station-houses  and  other  works  not  within  the  parish. 

And  that  the  rate  in  any  particular  parish  was  to  be  estimated  by  the 
amount  of  profit  actually  earned  in  that  parish,  and  not  by  the  proportion 
which  the  length  of  railway  in  that  parish  bore  to  its  entire  length. 

On  appeal  by  the  London  and  South  Western  Railway  Company 
against  a  rate,  dated  November  5th,  1840,  for  the  relief  of  the  poor 
of  the  parish  of  Mitcheldever,  in  the  county  of  Southampton  (i), 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

The  London  and  South  Western  Railway  Company  are  established 
and  act  under  a  certain  Act  of  Parliament  ^passed  &c.  (4  &  5 
Will.  IV.  c.  Ixxxviii.,  local  and  personal,  public,  "For  making  a 
railway  from  London  to  Southampton  ")>  and  four  other  Acts  of 
Parliament  respectively  passed  &c.  (7  Will.  IV.  &  1  Vict.  c.  Ixxi. ; 
2  &  3  Vict.  c.  xxviii. ;  4  &  5  Vict.  c.  i.  and  c.  xxxix. ;  local  and 
personal,  public),  and  respectively  entitled  &c.  Copies  of  these 
Acts  accompany  the  case,  and  are  to  be  deemed  to  constitute  part 
thereof,  and  may  be  referred  to  by  the  Court,  or  either  party,  at 
the  hearing  thereof  (2). 

Under  the  powers  contained  in  these  Acts,  or  one  of  them,  the 
Company  have  formed  and  completed  a  line  of  railway  from 
Vauxhall,  in  the  county  of  Surrey,  to  Southampton,  being  a  length 
of  seventy-seven  miles ;  and  this  railway,  for  four  miles  and  a  half 
thereof,  passes  through  the  parish  of  Mitcheldever  aforesaid;  and, 
in  pursuance  of  the  powers  and  provisions  of  the  Acts,  especially 
those  contained  in   the  150th  to  the   161st  section  of  the  first 


(1)  The  terms  of  the  assessment 
complained  of  were  not  set  out  in  the 
case. 


(2)  All  the  material  enactments  will 
be  found  at  the  end  of  this  case, 
pp.  373—376,  ;k)«^ 
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mentioned  Act,  the  Company  have  caused  lists  to  be  made  of  the        Rbo. 
several  rates,  tolls,  and  sums  which  the  Company  have  appointed        thb 
to  be  taken  and  received  by  virtue  of  the  said  first  mentioned  Act ;  ^^^quth  ^^ 
and  the  said  Company  have  duly  kept  and  do  duly  keep  a  separate      Westekk 

KAIIiWAz 

account,  showing  the  amount  of  rates  or  tolls  which  would  have     Company. 

been  received  by  them  for  the  use  of  the  said  railway,  in  respect 

of  passengers,  cattle  or  other  animals,  goods,  wares,  &c.,  if  carried 

by  any  other  party  or  parties,  to  which  said  account  the  overseers 

of  the  poor  of  the  several  parishes  and  townships  through  which 

the  said  railway  passes  have  free  access,   and  have  liberty  to 

inspect,  in  manner  by  the  said  Act  provided. 

The  sum  which  would  have  been  so  received  by  the  Company  for  [  660  "| 
such  use  of  the  railway  by  such  other  parties  in  the  year  next 
immediately  before  and  up  to  the  time  of  the  making  of  the  said 
rate,  in  respect  of  so  much  of  the  railway  as  lies  in  the  said  parish, 
amounts  to  3,470/.  ISs.  9rf.,  being  such  portion  of  the  tolls  as  is 
earned  by  the  Railway  Company  in  the  said  parish  of  Mitcheldever. 

The  whole  sum.  however,  received  by  the  Company  for  the 
conveyance  of  passengers  &c.  by  the  Company  in  carriages 
provided,  manned,  and  worked  by  the  Company  at  their  own  sole 
expense,  including  the  said  sum  of  8,470/.  18s.  9r/.,  amounts  to 
18,880/.  per  annum,  in  respect  of  so  much  of  the  railway  as  lies  in 
the  said  parish. 

The  former  sum  of  8,470/.  13s.  9c/.  constitutes  the  proportionate 
sum  for  the  said  parish,  which  any  individual  who  contracted  with 
the  Company  for  the  exclusive  right  to  take  tolls  for  the  use  of  the 
railway  by  persons  using  the  same,  under  the  powers  and  subject 
to  the  regulations  of  the  aforesaid  statutes,  for  the  transmission  of 
goods,  cattle,  and  passengers  along  the  line,  in  carriages  provided 
by  such  persons,  would  receive  from  such  persons ;  and  the  sum 
of  1,293/.  constitutes  the  rent  which  a  tenant  from  year  to  year 
would  give  to  the  Company  for  the  exclusive  right  to  receive  tolls 
for  the  conveyance  of  goods,  cattle,  and  passengers,  in  the  manner 
mentioned  in  section  157  of  the  said  first  mentioned  Act,  along  so 
much  of  the  railway  as  lies  in  the  said  parish,  free  of  all  usual 
tenant's  rates  and  taxes,  and  tithe  commutation  rent  charge,  and 
making  allowance  and  deductions  for  the  average  annual  cost  of 
repairs,  insurance,  and  other  expenses  necessary  to  maintain  *the  way,  [  *56i  ] 
its  fixtures  and  appurtenances,  in  a  state  to  command  such  rent  (i). 

(1)  See  Stat.  6  &  7  Will.  IV.  c.  96,      32  &  33  Vict.  o.  67,  8.  77,  and  sch.— 
8.    1    [repealed  as  to    Metropolis  by      A.  C.]. 
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Sko.  The  respondent  parish  contends  that  the  annual  value  is  not  to 

The  b^  estimated  on  the  basis  of  the  tolls  alone,  nor  is  to  be  limited  to 

^^^J!?JL^^^  such  tolls  or  their  value  ;  but  that  the  advantage  which  a  lessee  of 
South  '  ° 

Westebn     the  railway  may  be  expected  to  derive  from  his  lease  by  supplying 
Company,     power,  and  by  carrying  upon  it,  may  be  taken  into  account. 

.  That,  if  a  lessee  is  to  be  supposed  capable  of  deriving  from  the 
use  of  the  railway  all  the  profits  which  now  accrue  to  the  Company 
from  the  conveyance  of  passengers,  cattle,  and  goods,  under  the 
powers  of  their  Acts,  such  lessee  finding  locomotive  power, 
carriages,  &c.,  and  paying  all  expenses  incidental  to  working  the 
railway,  then  the  whole  railway,  with  its  fixtures  and  appurtenances, 
might  be  reasonably  expected  to  let  from  year  to  year  at  a  rent 
which,  for  the  purposes  of  this  rate,  may  be  assumed  at  70,000L 
per  annum  at  the  least,  free  of  all  usual  tenant's  rates  and  taxes, 
and  tithe  commutation  rent  charge,  and  making  allowance  and 
deductions  for  the  average  annual  costs  of  repairs,  insurances,  and 
other  expenses  necessary  to  maintain  the  way,  its  fixtures  and 
appurtenances,  in  a  state  to  command  such  rent. 

That,  supposing  such  rent  to  be  given  for  the  whole  line,  the 
proportion  thereof  in  respect  of  so  much  of  the  railway  as  lies  in 
the  respondent  parish  is  to  be  assumed  to  be  the  net  sum  of  4,320/. 
per  annum,  being  the  amount  at  which  the  appellants  were  rated 
in  the  above  rate. 

The  questions  for  the  opinion  of  the  Court  are  : 
[  '562  ]  Whether  the  Company  are  rateable  upon  the  principle  *contended 

for  by  them,  or  upon  that  contended  for  by  the  parish :  that  is  to  say. 

Whether  upon  an  estimate  of  the  net  annual  value,  obtained 
from  the  statement  of  the  tolls  which  would  be  received  by  the 
Company  as  aforesaid,  forming  the  basis  of  the  rent  which  a 
tenant  would  give  as  before  mentioned,  subject  to  proper 
deductions;  or  upon  an  estimate  of  the  net  annual  value,  as 
ascertained  by  a  rent  given  by  a  tenant  under  the  circumstances, 
and  for  the  purposes,  above  stated,  as  contended  for  by  the  parish. 

Lastly,  whether  the  annual  value,  upon  which  the  parish  rate  is 
to  be  made,  should  be  such  proportion  of  the  estimated  rateable 
value  of  the  whole  line  (whichever  basis  is  adopted  by  the  Court) 
as  the  length  of  the  part  situate  in  the  parish  bears  to  the  whole 
line,  or  such  proportion  thereof  as  the  receipts  actually  derived 
from  or  in  respect  of  the  carriage  of  passengers,  cattle,  and  goods, 
or  from  tolls  upon  so  much  as  lies  in  the  parish,  bear  to  the  same 
receipts  throughout  the  whole  line. 
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If  the  rateable  valae  is  to  be  proportioned  to  the  length  of  the         Beo. 
railway  in  the  parish,  and  not  to  the  receipts,  then  the  estimate,  as         -p^'^ 
contended  for  by  the  Company,  should  be  the  sum  of  1,400Z.     If  it  ^^^g^^^^^ 
is  to  be  proportioned  to  the  receipts  as  above,  and  not  to  the  length      vvestbhn 
of  the  railway  in  the  parish,  then  the  estimate,  as  contended  for     company. 
by  the  parish,  should  be  8,800/. 

The  rate  is  to  be  confirmed,  quashed,  amended,  or  sent  to  be 
reheard  by  the  Sessions,  according  to  the  opinion  of  the  Court  upon 
the  above  points. 

The  case  was  argued  in  Hilary  Term,  1842  (i). 

Sir  Jr.   W.  Follett,  Solicitor-General,   Cresawell,  and  Smirke,       [568] 
in  support  of  the  order  of  Sessions : 

With  respect  to  the  principle  on  which  the  proportion  of  the 
profits  in  the  parish  to  those  on  the  whole  line  is  to  be  estimated,  Rex 
V.  The  Cambridge  Gas  Light  Company  (2)  is  an  authority  for  taking 
thib  proportion  simply  as  the  proportion  of  the  length  or  quantity 
of  railway  in  each  parish.     The  appellants,  who  contend  that  the 
actual  earnings  within  the  parish  are  to  be  looked  at,  will  rely 
upon  the  following  words  of  this  Court  in  Ilcd-  v.  Woking  (3) :  "  The 
rule  by  which  Canal  Companies  are  to  be  rated  is  laid  down  in  the 
case  of  Hex  v.  Kingswinford  (4)  in  these  words :  *  The  true  principle 
is  this :  a  Canal  Company  is  to  contribute  to  the  relief  of  the  poor 
in  each  parish  through  which  the  canal  passes  in  proportion  to  the 
profit  which  they  derive  from  the  use  of  their  land  in  that  parish.' 
It  is  also  truly  observed,  in  the  same  judgment,  that,  if  the  traffic 
be  the  same  through  the  whole  line  of  the  canal,  every  part  of  the 
canal  will  earn  an  equal  proportion  of  the  tolls.     On  the  other 
hand,  that,  if  the  profit  vary  in  different  parishes,  the  rate  also 
must  vary.*'     But  in  the  present  case  no  estimate  can  properly  be 
made  of  the  sum  for  which  the  portion  of  railway  in  the  parish,  by 
itself,  would  let,  because  stat.  4  «&  5  Will.  IV.  c.  Ixxxviii.  provides 
(sects.  132, 157)  for  the  accounts  being  kept  together  for  the  whole 
railway,  as  a  single  concern  ;  which  provision  makes  it,  in  the  par- 
ticular case,  impossible  to  value  the  parts  separately.    Ber  v.  Lower 
Mition  (5)  is  in  point  as  to  this.     The  length,  therefore,  within  the 
parish  is  the  only  criterion  of    the  rateability.     If  the  earnings 

(1)  Saturday,    January    15th,    and  (3)  43  R.  R.  289  (4  Ad.  &  El.  40, 
Wednesday,   January    19th.      Before      50). 

Lord  Denman,  Ch.  J.,  Patteson,  Cole-         (4)  31   E.  R.  181  (7  B.  &  C.  236, 
ridge,  and  Wightman,  JJ.  242). 

(2)  47  R.  R.  490  (8  Ad.  &  El.  73).  (5)  33  R.  R.  337  (9  B.  &  C.  810). 
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Reg.         *could   supply   one,  there    could   be    no    proper    estimate   here. 
The         because   the   case   states    only   gross   receipts,  which   might  fall 
^''souTH^''  below  the  expenses. 

Western  The   more    important   question   is,  whether   the  Company   are 

Railway  , 

Company,     entitled  to  exclude  from  the  estimate  of  rateable  value  all  that 
[  *»<»^  ]      they  earn  by  being  carriers  as  well  as  owners  of  the  soil.     If  other 
carriers  had  used  the  railway,  paying  to  the  Company  only  the 
tolls  which  sect.  150  authorises  them  to  take,  it  would  be  true  that 
those  tolls  would  measure  the  value  of  the  occupation.     But  that 
is  not  the  state  of  facts.     The  Company,  under  sects.  151,  156,  is 
the  carrier ;  and  it  occupies  the  railway,  not  by  leaving  others  to 
carry,  but  by  itself  carrying :  that  is  therefore  the  occupation,  the 
value  of  which  is  to  be  the  subject  of  rate.     They  must  be  rated 
on  the  value  of  their  actual  occupation,  in  whatever  manner  they 
choose  to  occupy,  not  on  that  value  which  they  would  create  by 
some  other  mode  of  occupying.     It  is  true  that  the  assessment 
must  be  taken  on  the  rent  which  a  tenant  would  give  for  'the 
railway,  with  the  privileges  attached  to  it.     But  it  is  a  fallacy  to 
say  that  a  tenant  would  give  only  the  value  of  the  tolls,  because 
he  could  carry  upon  the  railway  without  its  being  let  to  him.     The 
Company  have  a  monopoly  de  fax:to,  on  account  of  the  peculiar 
advantages  which  they  enjoy,  under  sect.  172,  by  being  enabled  to 
impose  the  rules  and  regulations  under  which  the  carriage  is  to 
take  place ;  and  also  by  reason  of  the  difficulty  and  danger  of  any 
attempt  to  use  the  way  independently  of  the  Company.     Besides, 
their  occupation  of  the  stations  and  other  buildings  adjacent  to 
and  belonging  to  the  railway,  and  of  the  fixtures  (which  fixtures 
[  ^565  ]       must  contribute  to  the  rate,  *li('.c  v.  Guest  (i)),  gives  them,  for  all 
practical  purposes,  an  exclusive  command  of  the  use  of  the  railway. 
These  they  are  under  no  obligation  to  permit  any  third  person  to  use : 
a  tenant  must  take  them  into  consideration  in  making  his  bargain 
with  the  Company.     To  the  argument  that  there  is  no  monopoly 
in  point  of  law,  that  the  railway  is  a  public  high  road,  and  that 
strangers  may,  if  they  please,  become  carriers  on  it,  it  is  a  sufficient 
answer  that  a  tenant  will  give  (as  the  case  finds)  the  higher  rent 
fixed  by  the  parish,  for  the  railway,  subject  to  such  public  right 
and  easement. 

The  appellants  will  probably  rely  on  sect.  157,  which  compels 
the  Company  to  keep  separate  accounts,  for  the  inspection  of  over- 
seers, of  the  tolls  which  would  have  been  earned  if  other  parties 

(1)  45  R.  R.  842  (7  Ad.  &  El.  961). 
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had  carried  instead  of  the  Company.     But  no  principle  of  rating  is         Reg. 

laid  down  in  that  section,  and  it  is  observable  that  there  is  no         xhe 

provision  requiring  the  Company  to  keep  an  account  of  tolls  actually  ^^^^^^^ 

received  from  parties,  if  any,  who  carry  upon  the  line,  so  that  the     western 

information  conveyed  by  the  account  is  imperfect.     The  tolls  seem     company. 

to  be  mentioned  merely  as  a  test  of  the  quantity  of  business  done 

by  the  Company  in  carrying.     The  amount  of  toll,  at  all  events, 

furnishes  a  minimum  of  rateable  value ;  or  it  is  possible  that  the 

Legislature  may  have  assumed  that  much  of  the  traffic  would  be 

carried  on  as  upon  canals.     Thus,  in  Rex  v.  The  Trustees  of  the 

Duke  of  Bridgewater  (i),  where  the  bulk  of  the  profit  actually  arose 

from  tolls  in  respect  of  which  the  trustees  were  properly  rated,  it 

was  material  for  the  overseers  to  ascertain  the  *toll  which  the      [  'oee  ] 

trustees  would  have  received  if  the  small  portion  of  goods,  carried 

by  themselves,  had,  in  fact,    been  carried   by   strangers.     Even 

supposing  that  the  Legislature  introduced  the  clause  under  an 

impression  that  the  Company  would  be  rateable  only  for  tolls,  the 

law  cannot  be  altered  merely  by  an  Act  of  Parliament  containing 

a  recital  apparently  originating  in  a  false  view  of  the  law :  nothing 

short  of  an  express  enactment  can  have  that  eifect,  as  appears  from 

the  judgment  of  Ashhurst,  J.  in  Dore  v.  Gray  (2),  which  applies 

a  fortiori  in  the  case  of  an  Act  not  public  and  general,  like  the 

Statute  of  Sewers,  but  limited  in  its  operation,  and  resembling  a 

contract  between  private  parties. 

The  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  1,  in 
effect,  lays  down  the  principle  for  which  the  respondents  contend. 
That  Act  clearly  applies  to  a  case  like  the  present :  if  inconsistent 
with  the  provisions  of  the  Bailway  Act  as  to  the  mode  of  rating, 
it  overrules  the  latter.  To  suppose  a  portion  only  of  the  railway  to 
be  let  to  a  tenant  is  absurd.  Separately  from  the  rest  of  the  line  it 
could  be  of  no  value.  The  whole  must,  therefore,  be  supposed  to 
be  let  to  a  tenant  from  year  to  year. 

(Coleridge,  J. :  Is  it  clear  that  it  could  be  so  let  ?) 

There  is  nothing  to  prevent  it.  The  fee  simple  is  vested  in  the 
Company.  And,  even  if  they  were  disabled  from  letting  it,  the 
hypothesis  of  a  lease  must  still  be  resorted  to  for  the  purpose  of 
learning  the  rateable  value,  just  as  the  rent  of  a  house  must  be 
ascertained,  though  occupied  by  a  tenant  for  life  under  a  settle- 

(1)  32  R.  E.  574  (9  B.  &  C.  68).  (2)  1  R.  R.  494  (2  T.  R.  358,  365). 


858 


1842,     Q.  B.     1  Q.  B.  566—568. 


[r-r. 


Rso. 

r. 

The 

London  and 

South 

Western 

Railway 

Company. 

[  *667  ] 


ment  with  a  condition  for  personal  residence.  Now,  if  property 
*be  let  with  certain  advantages  arising  to  the  lessee  from  his 
becoming  occupier,  he  will  give  so  much  the  more  rent ;  and  the 
rent,  so  increased,  is  the  test  of  the  value  of  his  occupation. 
Instances  of  this  occurred  in  the  cases  of  Hex  v.  The  Trustees  of 
the  Duke  of  Bridg e water  {i) ,  Rex  v.  Lower  Mitton{2),  Rex  v.  lite 
Proprietors  of  the  LivcrjMol  Exchange  (s) ^  Rex  v.  The  Birmingham 
Gas-Light  and  Coke  Company  (4),  Rex  v.  The  Oxford  Canal  Com- 
pany (5).  Where  the  principle  is  to  be  different,  the  local  Acts 
introduce  express  regulations,  as  in  Rex  v.  The  Regent's  Canal 
Comjimty  (6)  and  Reg,  v.  The  Leeds  and  Liverpool  Canal  Company  (7). 
It  should  also  be  observed  that,  as  no  minimum  is  fixed  for  the 
tolls,  and  no  part  of  the  Company's  profit  is,  in  fact,  derived  from 
them,  they  may  safely  fix  the  lowest  rate  of  toll,  or  remit  it 
altogether,  while  they  raise  the  carriage  fares  as  high  as  they 
please,  there  being  no  maximum  as  to  these. 


Hilly  Kellyj  and  Gunning^  contra  : 

Rex  V.  Kingswinford  (8)  and  Rex  v.  Woking  (9)  show  that  the  rate 
must  be  estimated  on  the  earnings,  not  the  length  of  railway,  within 
the  parish ;  and  Rex  v.  The  Cambridge  Gas-Light  Company  (10)  and 
Rex  V.  Lower  Mitton  (2)  support  the  same  principle. 

The  objection  to  this  rate  is,  not  'that  by  stat.  4  &  5  Will.  IV. 
[  ♦5G8  ]  *c.  Ixxxviii.  8. 157,  the  Company  are  taken  out  of  the  general  law  as 
to  rates,  nor  that  rent  is  not  the  true  criterion  ;  nor  is  it  denied  that 
stat.  6  &  7  Will.  IV.  c.  96,  governs  this  case.  Neither  this  statute 
nor  the  local  Acts  introduce  any  new  principle  of  rating  :  they  only 
affirm  the  law  already  existing.  The  appellants  contend  that  the 
measure  of  rating  here  ought  to  be  such  a  rent  as  a  t'enant  would 
give  for  that  which  would  pass  to  a  tenant  by  a  lease  of  the  railway, 
with  its  appurtenances  and  fixtures,  after  proper  deductions ; 
whereas  the  present  assessment  is  so  calculated  as  to  include  the 
remuneration  which  a  party  would  have  to  make  to  the  Company 
for  the  goodwill  of  their  trade,  which,  being  no  profit  of  land,  does 
not  fall  within  stat.  6  &  7  Will.  IV.  c.  96. 


(1)  32  R.  E.  574  (9  B.  &  0.  68). 

(2)  33  B.  R.  337  (9  B.  &  C.  810). 

(3)  1  Ad.  &  El.  465  ;  see  p.  474. 

(4)  26  E.  R.  483  (1  B.  &  C.  506). 
(:>)  28  R.  R.  216  (4  B.  &  ('.  74).    See 

Hex  V.  The  hanie,  10  B.  &  C.  163). 


(0)  6  B.  &  G.  720. 

(7)  7  Ad.  &  El.  671.     SeeRey,Y.The 
Bristol  Dock  Com  pant/,  antty  p.  338. 

(8)  31  R.  R.  181  (7  B.  &  0.  236). 
ill)  43  R.  R.  289  (4  Ad.  &  YA,  40;. 
(10)  47  R.  R.  490  (8  Ad.  &  EL  73). 
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The  object  of  the  local  Acts  is  to  secure  the  making  and  Reg. 
maintenance  of  a  railway,  which  the  public,  on  complying  with  thk 
certain  conditions,  may  use  freely  as  a  highway.     The  Company  ^^  gQ^Tif ^^ 

are    empowered    to    take   tolls ;   but,  as    a   condition  precedent,     Western 

^  ^  Railway 

by  sect,  157,  the  amount  of  tolls  is  to  be  publicly  disclosed ;  and,  by     Company. 

sect.  172,  on  payment  of  toll,  all  persons  have  free  liberty  to  use  the 

railway,  subject  to  the  regulations  which  the  Company  is  empowered 

to  make.     Provisions  follow,  vesting  the  controul,  government,  and 

regulation  of  the  railway  in  them.     Their  controul,  however,  is  not 

arbitrary,  but  subject  to  the  superintending  authority  of  the  Board 

of  Trade,  by  stat.  8  &  4  Vict.  c.  97.     Another  set  of  provisions 

regards  the  Company  as  carriers:  but  this  merely  restores   the 

incorporated  Company  to  the  condition  they  would  have  been  in  as 

private  individuals  :  a  body  incorporated  for  the  purpose  of  merely 

erecting  a  railway  would  *have  exceeded  its  powers  by  employing  its       [  ♦seQ  ] 

capital  in  carrying,  and  would  have  been  restrained  in  equity  on  the 

application  of  any  shareholder.    But  their  character  as  carriers 

cannot  be  affected  by  the  circumstance  that  they  are  also  governors 

of  the  railway.     It  is  said,  indeed,  that,  under  the  circumstances 

which  are  stated,  the  local  Act  virtually  gives  them  a  monopoly  ;  but 

the  Court  will  not  recognise  a  state  of  things  contrary   to  the 

intention  of  the  statute,  by  acting  on  this  assumption.   The  Company 

have,  indeed,  power  to  make  orders  as  to  speed  and  the  like,  which 

would  practically  exclude  other  carriers :   but  the  orders,  unless 

distinctive,  would  not  have  that  effect;  and  such   orders  would 

probably  not  be  sanctioned  by  the  Board  of  Trade,  and  would  be  an 

abuse  which  perhaps  might  be  punished  on  a  criminal  information. 

There  is  no  real  monopoly :  it  is  a  mere  accident  that  there  is  at 

present  no  other  carrier  on  the  line.     No  demise  is  necessary  to 

enable  any  person  to  carry ;  if  the  Company  demised  the  railway, 

they,  or  any  other  person,  might  carry  upon  it  afterwards.     On 

such  railways  as  are  connected  with  others,  one  Company  pays  toll 

to  another,  and  that  may  take  place  here. 

(WiGHTMAN,  J. :  Do  the  Acts  contain  any  power  for  the  public  to 
use  the  stations  or  approaches  ?) 

No  express  power :  but,  if  that  be  necessary,  and  part  of  the 
consideration  for  the  toll,  such  a  power  is  implied ;  if  it  were  not 
paid  for  in  the  toll,  it  must  be  assumed  that  a  separate  payment 
would  be  made  for  it,  which  payment  would  be  part  of  the  Company's 
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Keg.         rateable  profits.     If  a  carrier  were  to  build  a  station  of  his  own,  the 
The         Company  would  not  be  entitled  to  debar  him  from  access  to  the 

Western  But,  assuming  this  to  be  a  monopoly,  the  question  remains. 
Company,  whether  the  advantages,  now  enjoyed  by  the  Company,  of  carryinj^ 
[  670  J  and  of  supplying  power  are  a  profit  of  the  freehold,  which  it  must 
be  supposed  would  pass  to  a  lessee  merely  taking  a  demise  of  the 
railway  with  its  ap2)urtenances  and  fixtures.  None  of  those  advan- 
tages could  so  pass,  unless  it  were  the  receipt  of  tolls.  The  Company 
might,  indeed,  on  demising,  covenant  with  the  lessee  not  to  carry 
(which  they  otherwise  might  do,  though  no  longer  occupiers  of  the 
railway) ;  but,  even  then,  the  rights  to  regulate  speed,  to  make 
orders,  &c.,  would  not  pass  by  the  demise,  nor  could  the  Company 
make  over  those  rights ;  for  they  are  personal  trusts,  not  demiseable 
to  another  person,  who  might  be  incompetent ;  and  any  valuable 
covenants  which  the  Company  might  make  with  a  lessee  on  demising 
would  not  be  the  subjects  of  a  demise  of  the  railway,  but  collateral, 
and  therefore  not  within  the  proposed  test.  The  advantages  of 
supplying  power,  as  enjoyed  by  the  Company,  would  not  be  a  matter 
demised  by  a  lease  of  the  railway  :  such  a  privilege,  supposing  it  to 
be  practically  a  monopoly,  would  only  resemble  the  possession  of  a 
patent,  and  could  not  be  reckoned  among  benefits  accruing  from  a 
demise  of  the  soil :  consequently,  it  would  not  be  a  subject  for  which 
a  lessee  of  the  soil  could,  as  such,  be  rated.  The  case  is  analogous 
to  those  in  which  the  Court  has  held  that  the  duties  payable,  out  of 
the  parish,  to  the  grantee  of  an  exclusive  privilege  of  burning  lights 
in  a  particular  lighthouse  are  not  rateable  as  profits  of  the  house : 
[  ♦571  ]  Rex  V.  Coke  (i).  Rex  *v.  Fouke  (2).  Here,  indeed,  the  Company  have 
no  such  exclusive  right;  but,  if  they  had,  it  would  be  a  mere 
personal  privilege.  In  Rex  v.  The  Proprietors  of  the  Liverj}ool 
Exchange  (3)  cited  on  the  other  side,  a  peculiar  character  was 
stamped  on  the  property  by  Act  of  Parliament,  and  the  building 
could  not  be  used  for  any  puri>ose  but  that  prescribed  by  the  Act. 
Here,  the  Company  might  withdraw  from  the  carrying  trade,  and, 
were  they  to  do  so,  the  private  carrier  would  not  be  rateable  for  his 
profits.  But  the  question  is,  not  whether  they  might  restrain 
themselves  from  carrying,  but  whether  that  is  a  result  which  would 
necessarily  follow  on  the  fact  of  a  demise.     It  would  not  be  like  the 

(1)  29  R.  R.  408  (5  B.  &  C.  797).  p.  338,  antf, 

(2)  29  R.  R.  417  (o  B.  &  C.  814.  ».)•  (3)  1  Ad.  &  El.  4(i^. 
See  liffj.  V.  The  UrUtol  Dock  dnniHinyy 
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demise  of  an  alehouse,  on  which  the  lessor  could  not  reserve  a  right        Rkg. 
to  sell  ale  in  it,  but  necessarily  excludes  himself,  whatever  use  the        the 

tenant  may  afterwards  apply  the  house  to.  ^^^somH ^'^ 

Western 

(Coleridge,  J. :  Suppose  the   tenant  takes  a  public   house  in     company. 

September,  after  the  licence  has  been  granted  :  the  rent  will  be 

influenced  by  his  reasonable  expectation   to   get  a  transfer,  the 

contract  for  which  is  a  collateral  matter.) 

There  the  lessor  could  not  use  the  licence. 

(Pattebon,  J. :  Suppose  the  Company  here  were  to  give  up  the 
trade,  and  lease  the  tolls  and  the  railway  to  different  parties.) 

The  occupation  of  the  railway  must  be  deemed  worth  nothing  ;  and 
nobody  would  be  rateable.  If,  indeed,  the  station  houses  and  ware- 
houses were  demised,  the  case  might  be  different ;  but  then  the 
demise  would  not  be  of  the  railway  merely. 

(Lord  Denman,  Ch.  J. :  The  station  houses  and  warehouses  *are       [  *572  ] 
not  brought  into  question  by  the  statement  of  this  case. 

Patteson,  J. :  The  case  does  not  show  that  there  are  any  in  the 
parish.  As  to  the  tolls,  a  demise  of  them  is  distinctly  provided  for 
by  sect.  168.  It  may  be  questioned  whether  they  could  pass  by 
a  demise  of  the  railway.) 

They  probably  might  not ;  but  on  the  statement  of  the  case  it  must 
be  assumed  that  the  tolls  are  demised  as  well  as  the  railway,  the 
only  question  being  as  to  the  other  advantages  ;  and  of  those  none 
would  be  taken  under  the  demise  supposed  in  the  case. 

Hex  V.  The  Trmtees  of  the  Duke  of  Bridgeicater  (i)  was  a  case 
very  like  the  present ;  the  only  difference  being  that,  in  the  usual 
course  of  dealing,  a  Canal  Company  generally  receive  tolls,  while 
a  Railway  Company  generally  do  the  carriage  themselves.  There 
Baylby,  J.  says :  *'  I  lay  out  of  consideration  the  fact  of  the 
trustees  being  carriers,  because  their  occupation  only  is  to  be 
considered.  The  profits  of  carrying  goods  are  the  profits  of  their 
trade.  The  tonnage  is  the  profit  of  the  land  occupied  by  them. 
The  other  sums  received  by  them  constitute  the  profits  of  their 
trade.     The  principle  of  our  decision  in  this  case  is,  that  the  same 

32  B.  E.  o74  (9  B.  &  C.  68). 
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Rko.         rule  is  to  be  applied  to  all  occupiers,  and  that  the  rent  or  sum 

The         at   which  the  land  will  let,  is  the  criterion  of  the  value  of  the 

London  and  ^««„w,„i.:^«  >» 
South        occupation. 

Western         The  estimate  of  70,000Z.  here  has  evidently  been  made  on  a  caleu- 

xl  AIL  WAY 

Company,  lation  including  a  supposed  monopoly  of  carrying.  It  has  been 
shown  that  no  monopoly  or  other  benefit  of  carrying  would  pass  to 
a  lessee  of  the  railway ;  but  he  would,  on  the  supposition  raised 
by  the  case,  take  the  whole  amount  of  the  tolls  levied  on  the  public. 
[  'aTS  ]<  The  *Company  demising  the  railway  might  continue  to  carry,  but 
would  pay  tolls  to  the  lessee.  There  can  be  no  doubt  that  sect.  157 
was  introduced  in  order  that  the  rateable  profits  might  be  ascer- 
tained by  reference  to  the  tolls ;  and  it  shows  that  in  the  opinion 
of  the  Legislature  the  amount  rateable  might  be  so  ascertained. 
The  intention  was  to  obviate  such  difficulties  as  have  arisen  in 
ascertaining  the  tolls  and  traffic  on  canals;  and  the  respondents 
have  not  been  able  to  assign  any  other  use  for  this  clause.  The 
question  is,  not  whether  this  is  efficiently  done,  but  whether  such 
was  not  the  intention ;  and,  though  there  is  no  clause  giving  the 
overseers  access  to  any  account  of  tolls  received  for  the  use  of 
the  railway  by  other  parties  than  the  Company,  the  recital  in 
1  Yict.  c.  Ixxi.  s.  82,  shows  the  intention  to  give  it,  and  that  the 
omission  is  accidental.  On  the  other  hand,  it  cannot  have  been 
meant  that  the  overseers  should  calculate  the  entire  profits  as  a 
basis  of  the  rate,  for,  had  that  been  so,  access  would  have  been 
given  them  to  the  book  kept  under  sect.  182,  in  which  the  general 
receipts  are  to  be  entered  for  the  inspection  of  creditors ;  but  this 
is  not  done ;  the  overseers  therefore  are  not  empowered  to  make 
such  an  estimate  of  the  general  profits  as  an  inhabitant  disputing 
the  rate  could  consider  satisfactory.  As  to  there  being  a  maximum 
toll  fixed  but  no  minimum,  the  clauses  suppose  that  the  tolls  will 
be  fixed  in  good  faith  at  a  reasonable  amount ;  at  all  events  the 
maximum  of  toll  must  be  the  maximum  of  rate. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  judgment: 

[  *b7i  ]  This  case  has  stood  over  for  consideration  for  some  *time,  on 

account  of  its  novelty,  and  its  supposed  application  to  the  rating  of 
Railway  Companies  in  general  to  the  relief  of  the  poor ;  it  must, 
however,  be  determined  on  its  own  state  of  facts.  And  the 
question  raised  is,  whether,  this  Company  being  in  occupation  of 
its  own  railway,  and  at  present  in  the  exclusive  use  of  it  in  fact  for 
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the  purpose  of  a  large  carrying  trade,  the  rateable  value  of  such         Reo. 

occupation  is  to  be  taken  only  upon  the  amount  of  certain  tolls         the 

which   have   been  fixed  under  the   statute   hereafter  mentioned,  ^^squth ^^ 

as  payable  generally  by  all  carriers  for  the  use  of  the  way,  but     Westebn 

which  are  in  fact  never  paid,  or  upon  the  amount  of  the  general     Compakt. 

l>rofit8  which  the  Com^jany  in  fact  receives  from  the  occupation 

so  devoted  to  such  carrying  trade.     Another  question  was,  indeed, 

raised  as  to  the  mode  of  measuring  the  rate,  on  whichever  of  the 

two  principles  it  was  to  be  calculated ;  whether,  namely,  it  was  to 

be  measured  according  to  the  proportion  which  the  mileage  of  the 

railway  in  the  respondent  parish  bears  to  the  whole  length  of  the 

way,  assuming  the  profits  to  arise  equally  through   the   whole, 

or  according  to  the  actual  earnings  in  this  parish.     This  question, 

however,  was  not  much  argued,  it  being  conceded  ultimately  that 

the  latter  was  the  proper  mode,  and  the  result  was  agreed  to  be 

that  the  rate  ought  to  be  on  3,800i.,  if  the  parish  be  right;  on 

1,293/.,  if  the  Company  can  limit  their  liability  to  a  rate  in  effect 

on  the  tolls  only. 

The  railway  has  been  formed,  and  is  regulated,  under  the 
authority  of  several  statutes.  By  the  first  of  these,  4  &  5  Will.  IV. 
c.  Ixxxviii.,  the  proprietors  were  incorporated,  and  authorised  to 
l^urchase  lands  in  fee  simple,  subject  to  certain  qualifications  not 
material  now  to  be  noticed  ;  on  the  land  so  purchased  they  are  to 
make  and  ^maintain  a  railway,  with  warehouses,  stations,  and  land-  [  *S75  ] 
hig  places  for  the  purpose  of  locomotive  engmes,  carriages,  waggons, 
&c.,  and  for  loading,  unloading,  landing,  &c.  of  goods,  and  the 
approach  and  departure  of  passengers  conveyed.  For  the  tonnage 
of  goods,  and  in  respect  of  passengers,  beasts,  cattle  and  animals, 
conveyed  in  carnages  on  the  railway,  and  also  for  carriages  con- 
veyed on  it,  they  may  demand  certain  tolls,  of  which  the  maximum 
is  fixed,  not  the  minimum  ;  and,  further,  they  may  themselves 
provide  power  for  the  propelling  of  persons  and  things,  or  they 
may  themselves  convey  such  persons  or  things  on  then*  railway, 
for  which,  in  addition  to  the  before  mentioned  tolls,  they  may 
charge  such  sums  as  they  may  from  time  to  time  fix.  The 
Company  may,  therefore,  be  simply  the  owners  of  the  way  on 
which  others  may  place  steam  power  and  carriages  and  convey 
persons  and  goods ;  and  these  two  parties  would  then  stand  much 
in  the  same  relation  to  each  other  as  the  trustees  of  a  turnpike 
road  and  the  coach  and  postmasters  conveying  passengers  on  it : 
in  this  case,  they  would  receive  the  tolls  only ;  the  owners  of  the 
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Reg.  steam  power  and  carriages,  the  fares  or  remuneration  for  convey- 

Xh'e  ance:  and  it  would  be,  of  course,  the  interest  of  the  Company 

^^SouTif^'^  to  raise  the  tolls  to  the  maximum,  or  as  near  to  it  as  the  com- 

Wbstbbn  petition  of  the  ordinary  modes  of  travelling  would  allow.     On  the 

HaILWAY  »/  r> 

Company,  other  hand,  the  Company  may  avail  themselves  of  the  latter 
clauses,  and  unite  both  characters,  of  owners  of  the  way  and 
carriers  on  it ;  they  will  then  receive  both  the  tolls  and  the  fares  ; 
in  both  cases  the  persons,  or  owners  of  goods,  conveyed  must  pay 
both  the  tolls  and  the  fares ;  but  in  the  latter,  as  the  Company 

[  *b76  ]  would  be  the  first  and  last  receivers  of  ♦both,  they  might  be 
charged  as  well  as  paid  in  one  undistinguished  sum ;  there  would 
be  no  division ;  and,  supposing  the  Company  to  be  the  only 
carriers,  there  would  be  no  necessity  for  fixing  any  rate  of  toll 
at  all ;  the  whole  payment  might  just  as  well  be  considered  fare. 

This  appears  in  fact  to  be  the  existing  state  of  things ;  but  the 
statute  (s.  157)  has  provided  that,  where  the  proprietors  shall 
carry  for  their  own  profit,  a  separate  account  shall  still  be  kept, 
showing  the  amount  of  tolls  which  would  have  been  received  by 
them  merely  for  the  use  of  the  railway,  if  such  conveyance  had 
been  by  other  parties,  to  which  account  the  overseers  of  parishes 
shall  have  access  during  the  first  fourteen  days  in  July  and  January 
in  every  year.  But  this  Act  makes  no  provision  for  such  an 
account  being  kept,  and  open  to  the  same  inspection,  where  other 
parties  do  in  fact  convey  on  the  railway,  when  it  would  be  equally 
necessary;  an  indication,  it  may  be  thought,  that  the  framers 
of  the  Act  did  not  seriously  contemplate,  what  in  truth  has  not 
happened,  and  probably  never  will  happen,  that  any  parties  but 
the  Company  would  ever  become  carriers  on  the  railway.  By 
the  second  Act,  however,  which  passed  in  1887,  this  157th  section 
is  referred  to,  as  if  it  directed  that  the  separate  account  should 
be  kept  in  both  cases,  and  be  open  to  inspection ;  and  the  neglect 
to  keep  it,  or  refusal  to  permit  its  inspection,  is  subjected  to  the 
very  heavy  penalty  of  300?.,  and  50/.  per  diem  for  its  continuance. 
The  effect  of  these  clauses  on  the  argument  we  must  consider 
in  the  sequel. 

By  the  172nd  section  of  the  first  Act,  all  persons  have  free 
liberty  to   use  the  railway,  with  carriages  properly  constructed, 

[  ♦577  ]  ui)on  payment  only  of  the  rates,  tolls,  and  *sums  demanded  bj- 
the  Company,  and  subject  to  the  rules  and  regulations  which  they 
shall  from  time  to  time  make.  The  construction  of  such  carriages 
must  also  be  agreeable  to  the  orders  of  the  Company,  and  approved 
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by  their  engineer  or  agent.    But  although  the  railway  itself  is        Keo. 
thus,  under  certain  qualifications,  thrown  open  to  the  public  as         the 
a  highway,  no  corresponding  provision  appears  to  have  been  made  ^^^^quth  ^^ 
with  regard  to  the  warehouses,  wharfs,  stations,  or  landing  i)lace8.      Wkstekn 
Both  of  the  statutes  before  mentioned  (i)  contain  powers  for  the     company. 
purchase  of  forty  additional  acres  (eighty  in  the  whole)  for  the 
erection  of  additional  stations,   yards,   wharfs,  warehouses,  and 
other  similar  erections  and  conveniences  for  receiving,  depositing, 
loading,  and  unloading  goods,  and  other  purposes  connected  with 
the  undertaking ;  but,  as  to  these  lands,  neither  statute  gives  the 
public  any  right  of  access  or  user  adverse  to  the  Company ;  and 
the   use,   for  any  thing  that  appears,  might  be   denied    to  any 
individual  desiring  to  become  a  carrier  on  the  railway. 

These  are  the  material  facts  and  provisions  which  the  case  states 
and  the  statutes  supply  ;  and  to  these  we  are  now  to  apply  the  rule 
of  rating  prescribed  by  stat.  6  &  7  Will.  IV.  c.  96,  s.  1.  The  stat. 
3  &  4  Vict.  c.  89  (2)  was  referred  to  in  the  argument ;  but  it  has,  in 
truth,  little  or  no  bearing  on  this  question  :  it  prohibits  the  rating 
of  any  inhabitant  as  such  inhabitant,  in  respect  of  his  ability, 
derived  from  the  profits  of  stock  in  trade,  or  any  other  property,  to 
the  relief  of  the  poor ;  but  it  expressly  *leaves  unaffected  the  [  'sts  ] 
liability  of  any  occupier  of  lands  or  houses  to  be  taxed  under  the 
provisions  of  stat.  43  Eliz.  c.  2,  and  13  &  14  Car.  II.  c.  12.  Under 
stat.  6  &  7  Will.  IV.  c.  96,  s.  1,  the  rate  must  be  made  on  an 
estimate  of  the  ^'  net  annual  value  " ;  and  that  value  is  declared 
to  be  the  rent  at  which  the  hereditaments  might  reasonably  be 
expected  to  be  let  from  year  to  year,  free  of  all  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rent-charge,  deducting  the  annual 
cost  of  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent.  To  this  enact- 
ment is  added  a  proviso,  that  nothing  in  it  shall  be  construed  to 
alter  or  affect  the  principles  according  to  which  different  kinds  of 
hereditaments  were,  at  the  time  of  its  passing,  by  law  rateable. 

The  argument  for  the  Company  may  be  stated  shortly ;  it  is 
clear,  and,  if  it  be  applicable  to  the  circumstances,  convincing. 
It  is  said  that,  in  order  to  apply  the  statute,  it  is  always  necessary 
to  suppose  the  property  in  respect  of  which  the  rate  is  imposed  let 
from  year  to  year:  the  portion  of  the  railway  in  the  respondent 

(1)  Stat.  4  &  5  Will.  IV.  c.  Ixxxviii.  (2)  Continued  to  let  October,  1843, 

88.   59,    60.     Stet.  7  Will.  IV.   &  1      by  stat.  5  &  6  Vict.  c.  50. 
Vict.  c.  Ixxi.  s,  40. 


S66  1842.     Q.  B.     1  Q.  B.  578—580.  ^r,r. 

Reg.         parish  must  therefore  be  supposed  to  be  so  let ;  and,  in  order  to 

The         estimate  the  rent,  it  must  be  asked  what  the  tenant  would  take  by 

^'^^ouTH  ^^  the  demise ;    the  answer  to  which  would  be,  the  portion  of  the 

Western     railway  itself,  and  the  i^erception  of  the  toll,  as  before  fixed  by  the 

t>  A  \  T-j  wr  A.  T 

CoMPANT.  Company.  He  would  have  the  right  to  place  his  own  carriages 
on  the  railway,  not  in  virtue  of  the  demise,  but  in  common  with 
all  the  world.  The  gross  rent,  therefore,  will  be  something  less 
than  the  amount  of  the  toll  by  the  allowance  for  tenant's  profits  ; 
and,  after  making  therefrom  the  statutable  deductions,  the  residue 
[  ♦sTO  ]  will  be  the  net  *annual  value  on  which  the  rate  is  to  be  imposed. 
If,  because  the  lessee  in  occupation  should  place  carriages  on  the 
railway,  and  derive  therefrom  a  profit,  you  were  to  rate  him  in 
respect  of  that  profit,  you  might  equally  rate  any  other  carrier 
using  the  railway,  but  having  no  interest  in  it ;  for  the  user  in  the 
case  of  the  lessee  is  not  referable  to  his  occupation  under  his 
demise  :  this,  therefore,  would  be  in  violation  of  the  statute. 

We  forbear  to  notice  at  present  the  subsidiary  parts  of  the  argu- 
ment.    It  is  obvious  that  the  case  here  supposed,  which  is  that  of  a 
lessee  in  exclusive  perception  of  the  tolls  on  a  railway  practically 
open  to  rival  carriers,  is  one  very  different  in  fact  from  the  case 
before  us — one  moreover  which  not  only  has  not  occurred,  but,  from 
the  nature  of  things,  it  may  be  safely  said  never  can  occur.     The 
supposition  of  a  lease  of  a  portion  of  the  railway,  without  a  demise 
of  the  stations,  warehouses,  and  approaches  to  it,  or  at  all  events 
some  provision  for  the  use  of  them,  is  merely  absurd  ;  such  a  lessee 
would  be  a  mere  toll  collector  for  the  Company,  without  even,  as  it 
should  seem,  any  convenient  mode  of   collecting  the  toll.      The 
supposition  again  of  a  free  competition  of  carriers  on  the  same 
railway  is  practically  little  else  than  absurd  :   if   all   difficulties 
were  removed  as  to  the  stations,  warehouses,  landing  places,  and 
approaches,  and  all  these  were  supposed  as  much  laid  open  to  the 
public  as  the  railway  itself,  the  very  nature  of  the  mode  of  convey- 
ance forbids  a  free  competition  of  rival  carriers.     But  how  can  we 
suppose  any  competition   possible  with    the   Company,   now   the 
carriers,  or  indeed  any  free  use  of  the  railway  even  by  a  private 
carriage,  the  Company  retaining  the  independent  occupation  and 
controul  over  all  the  existing  approaches?    Nay,  a  lease  which 
[  *580  ]       ^should  include  the  stations  and  warehouses  and  approaches,  and 
place  the  lessee,  as  to  extent  of  occupation,  in  the  same  position 
exactly  in  which  the  Company  now  are,  would  not  be  without  its 
difficulties;    for  the   Company's    Act    is    framed,   whether  quite 
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effectually  or  not,  with  some  regard  to  the  interests  of  the  public  as        Beo. 
well  as  of  the  Company :  the  travelling  and  conveyance  by  carriages        thk 
drawn  or  propelled  by  locomotive  engines  are  attended  with  peculiar  ^  g^®^  ^^^ 
and  very  alarming  risks:  many  regulations  of   police,  therefore,     wbstebk 
are  enacted,  which  the  Company  are  charged  to  enforce,  and  it  is     gompant. 
very  questionable  whether  their  lessee  could  be  their  delegate  as  to 
this  trust ;  while  it  is  certain  that  the  Company,  out  of  possession, 
could  not  discharge  the  duty  so  conveniently  or  perfectly  as  they 
now  can. 

These  are  considerations  which  make  us  pause  in  giving  our 
assent  to  the  argument  which  suggests  them.  The  proviso  in  stat. 
6  &  7  Will.  IV.  c.  96,  declares  that  the  principles  of  rating  are  not 
to  be  altered  or  affected  by  it :  it  is  therefore  important  to  consider 
how,  under  the  circumstances  stated  in  the  case,  the  Company 
would  have  been  rated  if  that  Act  had  not  passed.  They  would 
then  have  been  found  occupying  buildings  and  lands  on  an  entire 
line  of  railway,  and  carrying  on  a  trade  not  merely  therein,  and 
thereon,  but  thereby ;  a  trade  inseparably  connected  with  such 
buildings  and  such  lands;  a  trade  that  could  have  no  existence 
without  the  buildings  and  lands,  and  but  for  which  the  buildings 
would  not  have  been  erected  or  occupied,  and  for  the  sake  of  which, 
in  great  measure,  the  lands  themselves  are  occupied  in  a  particular 
manner.  The  profits  of  this  trade  would  be  included  in  the  fares 
received  for  conveyance  of  goods  and  passengers,  and  the  question 
♦would  be,  whether  these  profits  ought  in  any,  or  what  degree,  to  [  'ssi  ] 
affect  the  rateable  value  of  the  lands  and  buildings. 

There  is  a  class  of  cases  often  cited,  which  has  established  the 
principle  on  which  this  question  is  to  be  answered  :  we  allude 
among  others  to  Rex  v.  St.  Nicholas,  Gloucester  (i)  and  Hex  v. 
Bradford  (2). 

In  the  first,  a  steelyard,  part  of  a  machine  in  a  street  leading  by 
a  house,  was  in  the  house;  sums  were  paid  by  persons  for  weighing 
their  waggons  and  carts,  but  these  persons  were  not  compellable 
to  weigh  them :  without  these  profits,  the  house  was  worth  51.  a 
year,  these  profits  were  worth  about  402. ;  and  these,  after  due 
deductions,  were  included  in  the  rate,  as  enhancing  the  rateable 
value  of  the  house.  ^  The  Court  thought  rightly  so.  Lord  Mans- 
FiBLD  considered  the  house  and  machine  as  one  entire  thing :  **  the 
principal  purpose  of  the  house,"  said  he,  "  is  for  weighing.     The 

(1)  1  B.  R.  376  (Cald.  262 ;  ,S.  C,  1  (2)  4  M.  &  S.  317. 

T.  R.  723,  «.). 
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steelyard  is  the  most  valuable  part  of  the  house."  "If,"  said 
WiLLES,  J.,  **a  billiard -table  stands  in  a  house,  and  the  house 
should,  in  respect  of  such  table,  let  at  a  higher  sum,  it  is  rateable, 
while  the  table  continues  there  and  it  is  so  let,  at  the  advanced 
rent."  Buller,  J.  said:  "There  is  an  extraordinary  jn-ofit  arising 
from  the  modification  of  the  enjoyment.  The  only  question  there- 
fore is,  whether  a  man  shall  be  rated  for  the  property  he  has? 
If  a  house  to-day  is  let  for  30/.  per  annum,  and  to-morrow  if  turned 
into  a  shop,  would  be  let  for  50/.  when  it  is  turned  into  a  shop, 
it  shall  be  rated  at  50/."  The  Court  clearly  regarded  neither  the 
nature  of  the  source  of  profit  nor  its  permanence  ;  they  looked  only 
*to  the  existing  value  of  the  subject-matter  of  the  rate,  the  house, 
and  rated  it  according  to  that  value. 

This  principle  had  become  so  well  established  by  the  time 
Hex  V.  Brculford  (i)  came  before  the  Court,  that  it  was  there 
sought,  not  to  deny,  but  to  evade  it,  by  demising  the  canteen, 
and  the  privilege  of  using  it  as  such  and  selling  liquors  therein, 
at  two  distinct  rents;  in  the  hope  of  successfully  contending 
that  the  rate  should  be  on  the  rent  for  the  house  only.  The 
Court,  however,  looked  to  the  substance,  not  to  the  form,  and 
held  both  sums  to  be  parts  of  one  entire  rent,  paid  for  the 
occupation  of  the  house  and  the  enjoyment  of  the  advantages 
which,  for  the  time,  belonged  to  it,  and  for  the  time  enhanced  its 
value.  As  in  the  former  case  people  might  cease  to  weigh  at  the 
engine,  or  the  engine  might  be  removed,  so  in  this  the  barrack 
might  cease  to  be  occupied,  the  customers  be  all  removed,  the 
licence  to  sell  liquors  might  be  withheld  or  forfeited ;  still,  while 
these  remained,  and  so  the  additional  value  was  sustained,  that 
value,  it  was  held,  must  come  into  the  rate :  and,  as  Le  Blanc,  J. 
expressly  said,  this  was  not  rating  the  canteen  man  in  respect  of  the 
profits  of  his  trade,  but  only  of  the  rent  which  he  paid.  The 
occupation  of  the  house  was  indeed  necessary  for  the  earning  of 
the  profits  of  the  trade,  but  the  house  became  more  valuable 
because  it  enabled  the  profits  to  be  earned:  how  it  became  valuable, 
the  overseers  were  not  to  inquire  ;  finding  it  so,  they  were  to  rate 
the  occupier  according  to  that  value. 

We  are  now  to  consider  a  case  on  which  much  reliance  was 
placed  by  the  appellants  :  it  has  always  been  considered  *a  leading 
one,  and  we  think  will  not,  on  examination,  be  found  to  conflict 
with  the  preceding;  we  mean  Rex  v.  The  Tmstees  of  the  Dttkc  of 

(1)  4  M.  &  S.  317. 
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Bridgewater(l).      The  question  there  waR  simply  this,  whether,         Rbo. 
when  the  other  occupiers  of  lands  in  the  parish  were  rated  on  four         the 
fifths,  not  of  the  actual  value  but  of  their  rents,  taken  as  the  value,  ^^  go^Ti^^^ 
the  appellants  ought,  being  the  owners,  as  well  as  the  occupiers,     Wbstbbn 
of  land  covered  by  water,  and  used  as  a  canal,  and  from  which  the     company. 
case  found  they  derived  no  profit,  except  from  the  tonnage  of  goods 
carried  on  it,  to  be  rated  at  four  fifths  of  the  gross  receipts  of  such 
tonnage.     The  Court  determined,  as  might  have  been   expected, 
that  equal  allowances  must  be  made  in  both  cases ;  the  rent,  the 
sum  at  which  the  land  will  let,  is  the  proper  criterion;  but  the 
rent,  they  said,  "  is  not  supposed  "  here  **  to  be  the  value  of  the 
land  or  of  its  produce,  minus  the  expense  of  producing  it ;   but 
the  value,  after  deducting  the  expenses  of  cultivation,  and  of  the 
farmer's  subsistence."      On  this  supposition  it  is  clear  the  rate  was 
unequal. 

This  was  all  that  was  decided :  the  trustees  were  also  rated  as 
the  occupiers  of  warehouses,  &c.,  adjacent  to  the  canal ;  but  as  to 
these,  by  arrangement,  no  question  was  to  come  before  the  Court ; 
and  they  were  also  carriers  on  their  own  canal,  and  received  freight, 
as  such,  for  goods  carried,  on  which  the  tonnage  was  included  in 
the  rate  on  the  canal.  The  question  being  thus  confined  to  the 
canal,  and  the  trustees,  as  carriers,  merely  using  it  as  any  other 
persons  might  and  did,  their  characters  of  occupiers  of  land  and 
carriers  were  quite  distinct ;  the  tonnage  strictly  represented  their 
profits  in  *the  one,  the  freight  their  profits  in  the  other ;  these  [  *584  ] 
last  were  unconnected  with  the  land,  did  not  add  to  its  value,  and, 
therefore,  were  properly  excluded  from  the  rate. 

Let  now  the  principle  which  these  cases  establish  be  applied  to  the 
facts  before  us.  If  we  wish  to  know  whether  the  fares  would  have 
been  properly  included  in  the  rate  before  the  Assessment  Act  passed, 
we  apprehend  that,  according  to  that  principle,  the  only  question 
to  be  asked  would  be,  do  they  increase  actually  the  value  of  the 
buildings  and  lands  on  which  the  rate  is  to  be  made  ?  If  they  do, 
and  to  whatever  extent  they  do,  to  that  extent,  due  allowances 
always  being  supposed,  they  must,  directly  or  indirectly,  be  included. 
It  would  be  no  answer  to  say  that  by  law  the  railway  is  a  highway ; 
that  all  the  world  may  carry  goods  and  passengers  on  it ;  that  it 
is  an  accident  that  the  Company  alone  monopolize  all  the  trade, 
and  that  their  monopoly  jnay  cease  to-morrow.  These  circum- 
stances, so  far  as  they  lessened  the  value  of  the  buildings  and 

(1)  32  R.  R,  574  (9  B.  &  C.  68). 
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lands,  would  be  proper  to  be  taken  into  the  account  as  to  the 
quantinn  of  the  rate  ;  but  they  would  not  affect  the  prmciple. 

Then  do  the  fares  increase  the  value  of  the  buildings  and  lands  ? 
No  one  can  doubt,  indeed  the  case  has  answered,  that  they  do ; 
that  a  higher  rent  for  the  buildings  and  land  might  be  obtained  in 
consequence  of  the  facility  afforded  by  the  occupation  of  them  to 
the  carrying  on  of  a  lucrative  trade,  and  earning  the  profits  on 
those  fares.  The  case  thus  supposed  would  be  exactly  the  same  in 
principle  as  that  of  the  house  and  engine,  the  house  and  billiard 
table,  the  house  converted  into  a  shop,  the  canteen ;  and  it  would 
be  distinguished  from  *the  canal  case,  because  there,  by  agreement, 
the  warehouses,  &c.,  were  laid  out  of  consideration;  the  trustees 
were,  in  fact,  only  carriers,  in  common  with  all  the  world ;  and  to 
the  extent  by  which  their  trade  on  the  canal  did  augment  the  value 
of  the  canal,  it  was  brought  into  account. 

But  it  will  be  observed  that,  so  far,  we  have  supposed  lands  and 
buildings,  the  railway  and  the  stations,  &c.;  all  in  one  parish,  and 
included  in  one  rate :  will  it  make  any  difference  in  the  principle, 
that  the  railway  is  in  more  parishes  than  one,  and  that  we  are  now 
dealing  with  a  parish  in  which,  so  far  as  appears,  there  is  no 
station  house  or  other  appendage  to  the  railway  ?  We  think  not ; 
the  subject-matter  of  the  rate  in  any  particular  parish  is,  no  doubt, 
the  beneficial  occupation  of  the  land  there,  and  you  cannot  draw 
into  the  rate  the  value  of  the  occupation  of  buildings  elsewhere;  yet, 
as  you  are  to  rate  on  the  value  in  the  parish,  however  occasioned, 
you  cannot  strike  off  any  portion  because  it  would  not  have 
existed  but  for  the  occupation  of  buildings  in  another  parish :  still  it 
exists,  and  in  the  parish,  and  therefore  cannot  escape  the  rate 
there.  Suppose  A.  B.  occupying  an  entire  tenement  as  an  inn  in  two 
parishes,  G.  and  D.,  the  lodging  part  of  the  building  in  C.»  and  the 
tap  and  stables  in  D. :  there  would  be  two  rates ;  but  could  the 
owner  say  in  C,  **  true  it  is,  that  which  I  occupy  here  is  de  facto 
more  valuable  than  a  mere  dwelling  or  boarding  house,  but  that  is, 
in  great  measure,  because  it  is  connected  with  the  tap  and  stables  in 
D. :  you  must  reject  whatever  is  referable  to  that  connection,  and 
rate  me  here  as  if  I  occupied  an  inn  without  tap  or  stables :  you 
must  suppose  a  demise  *only  of  the  part  in  C,  and  rate  upon  a  rent 
to  be  given  only  for  what  that  demise  would  pass  to  me  ?  "  The 
answer  would  be ;  if  the  occupation  of  this  part  is  in  fact  of  a 
certain  increased  value,  whether  that  increase  be  derived  in  part  or 
in  the  whole  from  the  other  is  immaterial :  wherever  the  valuable 
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occupation  is,  there  the  occupier  must  be  rated  in  respect  of  it. 

Then,  in  the  present  case,  it  would  become  a  question  of  fact :  is  the 

land  occupied   in    the  respondent  parish   by  the  railway    more  I^^don  and 

valuable,   in   fact,   to  the  occupier,  by  reason  of  its  occupation     Wbstkbn 

together  with  the  stations  &c.  elsewhere,  and  the  general  purposes 

to  which  all  together  are  applied?     We  suppose  that,   without 

doubt,  this  would  be  answered  in  the  aflSrmative  :  sever  it  from  them, 

and  three  or  four  miles  of  railway,  unapproachable,  leading  from 

and  to  no  place,  having  no  connection  with  any  termini,  would  be 

absolutely  useless  and  unproductive :    give  them  the  connection 

which  in  fact  exists,  you  give  them  a  value,  increased  indirectly 

from  the  stations,  warehouses,  and  portions  of  the  entire  line  in 

other  parishes,  and  directly  by  the  general  traflSc,  to  the  profits 

derived  from  which  every  where  they  are  indispensable  contributors, 

and  one  part  of  which  they  directly  earn. 

We  are  thus  led  to  the  conclusion  that,  if  this  case  had  been  to  be 
considered  before  the  passing  of  the  Parochial  Assessment  Act,  the 
principle  of  rating  on  which  the  respondents  have  proceeded  would 
have  been  found  the  true  one ;  has,  then,  the  statute  made  any 
difference  in  this  respect  ?    Now,  without  having  recourse  to  the 
express  language  of  the  proviso  in  the  statute,  it  is  clear  that  the 
enacting  part  introduced  no  new  principle  of  rating.     From  the 
time  of  the  decision  of  the  case  *otI{exY.  The  Trustees  of  the  Duke  of 
Bridgewater  (i)  before  referred  to,  it  had  been  understood  generally 
that,  fraud  apart,  the  rent,  whether  the  occupier  was  the  owner  or 
only  the  tenant,  in  the  former  case  a  supposed,  in  the  latter  a  real, 
rent  was  to  be   the  criterion  of  rateable  value.     Both  parties  in 
the   present  case  appeal  equally  to  this  criterion ;  the  difference 
between  them  is  (there  being  no  real  demise)  what  is  to  be  brought 
into  the  supposed  demise:  and  as  to  this  it  is  obvious  that  the 
statute  can  make  no  difference,  the  only  question   between   the 
parties    being  as  to  the  proper  mode  of  applying   the    admitted 
principle.     In  cases  upon  rating,  in  which  the  great  objects  are  to 
procure  equality,  and  to  bring  every  thing  into  contribution  which 
ought  to  share  the  public  burthen,  it  is  essential,  as  Lord  Ellen- 
borough  said  in  Red-  V.  Bradford  (2),  to  regard  the  substance  and 
not  the  form :  "  We  must,"  said  he,  **  judge  of  things  as  they  really 
are,  and  not  as  they  appear  to  be ;  and  therefore  we  are  to  consider 
here  whether  this  be  not  substantially  one  entire  rent  in  respect 
of   one   entire    subject,    though    artificially  divided    into    several 

(1)  32  R.  R.  574  (9  li.  &  C.  68).  (2}  4  M.  &  S.  317. 
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Reo.        payments."    If  we  deal  with  this  case  in  the  same  sensible  and  just 
The         ^vay,  we  shall  be  at  no  loss  to  see  that  to  break  up  this  entire  line 
^^^oDTH^"^  into  parochial  portions,  and  then,  in  imagination,  sever  all  and  each 
Western     from  the  buildings  which  the  occupiers  occupy  together  with  it  de 
Company,    facto  exclusively,  and  under  the  authority  of  the  same  statutes  passed 
in  furtherance  of  one  great  scheme,  and  then  again,  in  imagination, 
to  sever  both  from  the  traffic  which  the  occupiers  carry  on,  in,  by, 
and  throughout  the  whole,  de  facto  exclusively,  and  for  the  sake 
[  •588  ]      of  which  they  have  *made,  built,  and  occupy  the  whole,  is  to  apply 
the  principle  of  the  statute  in  form,  and  not  in  substance,  and  so 
as  to  lead  to  a  mere  evasion  of  its  object.    If  it  be  said  that,  not 
only  by  law  but  in  fact,  the  Company  may  lease  their  line,  and  become 
mere  carriers  on  it,  or  that  they  may  demise  their  buildings  and 
carriages,  cease  to  be  traders,  and  become  mere  occupiers  of  the  rail- 
way, the  answer  is,  that  the  present  rate,  with  which  alone  we  have 
to  deal,  is  not  made  on  either  of  these  states  of  facts ;  that  when 
either  shall  arise,  the  rate  must  be  altered  to  meet  it ;  but  that  even 
then,  in  all  probability,  the  result  to  the  parishes  would  be  much 
the  same  ;  the  rate  only  would  become  apportionable  between  two 
classes  of  occupiers  instead  of  being  charged  on  one. 

But  it  is  said  that  the  private  statutes  conclude  this  question  by 
the  clauses  referred  to  in  an  early  part  of  this  judgment,  directing, 
under  a  severe  penalty,  a  certain  account  of  tolls  to  be  kept  for  the 
benefit  of  the  overseers  of  the  poor :  it  is  asked  what  object  can  be 
conceived  for  that  provision  as  to  the  tolls  alone,  unless  the  tolls 
alone  be  the  fund  with  which  the  overseers  have  to  do.  Some 
answer  was  attempted  to  be  given  to  this  question  in  the  argument, 
but  not,  we  think,  very  successfully ;  the  truth  is,  that  the  counsel 
for  the  appellants  very  much  overrated  its  importance  in  the 
argument.  The  framers  of  this  statute,  which  must  not  be  dealt 
with,  when  we  are  talking  of  intentions,  exactly  as  if  it  were  a 
public  general  Act,  but  rather  as  the  mode  of  carrying  into  effect 
a  bargain  between  certain  individuals  and  the  public,  no  doubt 
intended  to  limit  the  rule,  if  by  law  they  could,  to  the  tolls  alone  ; 
and  these  clauses  were  inserted  to  effectuate  the  working  of  that 
[  ^589  ]  mode  of  calculating  the  assessment,  *if  it  should  prevail.  We 
have  already  noticed  an  omission  remarkable  enough  in  the  first 
Act,  and  the  awkward  mode  by  which  it  is  attempted  to  be  supplied 
in  the  second.  But  we  are  not  now  construing  those  clauses  only — 
considering  the  collateral  bearing  on  the  argument  which  their 
insertion  in  the  Acts  has.     All  that  need  be  said  therefore  is,  that 
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that  bearing  is  not  strong  enough  to  prevent  the  application  of  the 
general  principles  of  the  law  to  the  rating  of  the  Company's  property 
in  their  occupation. 

We  conclude  therefore  in  favour  of  the  respondents'  principle. 
The  sums  are  agreed  between  the  parties,  and  we  decide  in  favour 
of  the  larger  by  the  application  of  admitted  principles  to  the  facts, 
thinking  that  that  represents  truly  the  actual  rateable  value  of  the 
land  occupied  by  the  Company  in  the  respondent  parish. 

The  rate  therefore  will  he  eonfirmed  (i). 


(1)  The  material  clauses  of  the  local 
Acts  are  as  follows  : 

Stat.  4  &  5  Will.  IV.  c.  Ixxxviii.  is 
''for  making  a  railway  from  London 
to  Southampton.** 

Sect.  1  incorporates  the  Company 
for  the  purpose  of  making  and  main- 
ttiining  the  railway  and  works. 

Sect.  5  empowers  them  to  make  the 
railway  (therein  described),  with  ware- 
houses, stations,  landing-places,  &c., 
with  all  proper  conveniences  connected 
therewith,  for  the  passage  of  locomotive 
and  other  engines,  coaches,  and  other 
carriages,  &c.,  and  for  shipping,  land- 
ing, depositing,  &c,  of  goods,  and 
conveyance  of  passengers. 

Sect.  27  empowers  them  to  take  con- 
veyances of  lands  to  them  and  their 
successors  and  assigns ;  and  sects.  38, 
&c.,  provide  for  the  acquisition  of  lands 
by  the  Company  without  conveyance. 

Sects.  59,  60.     See  p.  365,  ante. 

Sect.  132  enacts  that  the  directors 
shall  cause  a  book  or  hooks  to  be  kept 
by  a  book-keeper,  to  be  appointed  by 
them  for  that  puipose,  and  who  shall 
enter  in  such  book  or  books  *'  true  and 
regular  accounts  of  all  sums  of  money 
received  and  expended  for  or  on 
account  of  the  said  undertaking,  and 
of  the  several  articles,  matters,  and 
things  for  which  such  sums  of  money 
shall  have  been  disbiu^ed  and  paid ;  ** 
and  such  book  or  books  shall  at  all 
reasonable  times  be  open  to  the  inspec- 
tion of  any  of  the  *proprietor8  of  the 
said  Company,  or  of  any  loan  creditor 
for  any  money  to  be  borrowed  under 
this  Act,"  without  fee  or  reward;  and 
a  penalty  is  imposed  for  refusing 
inspection  to  such  parties. 


Sect.  149  enacts,  '*  That  it  shall  be 
lawful  for  the  said  Company  to  de- 
mand, receive,  and  recover,  to  and  for 
the  use  and  benefit  of  the  said 
Company,  for  the  tonnage  of  all 
articles,  matters,  and  things  which 
shall  be  conveyed  upon  or  along  the 
said  railway,  any  rates  or  tolls  not 
exceeding  the  following ;  that  is  to 
say,"  &c. 

Sect.  150  enacts,  '^That  it  shall  be 
lawful  for  the  said  Company  to  de- 
mand, receive,  and  recover,  to  and  for 
the  use  and  benefit  of  the  said 
Company,  for  and  in  respect  of 
passengers,  beasts,  cattle,  and  animals 
conveyed  in  carriages  upon  the  said 
railway,  any  tolls  not  exceeding  the 
following;  that  is  to  say,"  &c. 

Sect.  151  enacts,  **That  it  shall  be 
lawful  for  the  said  Company  and  they 
are  hereby  emi)owered  to  provide  loco- 
motive engines  or  other  power  for  the 
drawing  or  propelling  of  any  goods, 
articles,  matters,  or  things,  persons, 
cattle,  or  animals,  upon  or  along  the 
said  railway  or  any  part  thereof,  and 
to  demand,  receive,  and  recover  such 
sum  and  sums  of  money  for  the  use 
thereof  as  the  said  Company  or  the 
said  directors  may  from  time  to  time 
fix  or  require,  in  addition  to  the 
several  other  rates,  tolls,  or  sums 
herein  authorised  to  be  charged  and 
received." 

Sect  156  enacts,  *'That  it  shall  be 
lawful  for  the  said  Company  and  they 
are  hereby  authorised  to  carry  and 
convey  upon  the  said  railway  all  such 
goods,  articles,  matters,  and  things, 
and  all  such  cattle  and  other  animals, 
as  shall  be  offered  to  them  for  that 
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HALLACK  AND  Another  (CHURC'HWARDEXS  of  thk 
Parlsh  of  great  ST.  MARY,  C'AMBRIDGE)  r. 
The  chancellor,  MASTERS,  and  SC^HOLARS 
OF  THE  UNIVERSITY  of  CAMBRIDGE  (l). 

(1  Q.  B.  593—610 ;  S.  C.  10  L.  J.  Q.  B.  206 ;  1  G.  &  D.  100 ;  9  Dowl.  P.  0. 

583;  6  Jiir.  10.) 

In  a  suit  in  the  Arches  Court  of  Canterbury,  a  faculty  conferring  certain 
privileges  in  a  parish  church  was  prayed  for,  petitioned  against,  and  answer 
and  reply  put  in  and  admitted  by  the  Court ;  the  suit  was  at  issue,  and  the 
Court  had  ordered  it  to  be  pix)ceeded  with.  On  declaration  in  prohibition 
and  demun*er: 

Held,  that  prohibition  did  not  lie,  several  distinct  things  being  comprised 
in  the  faculty,  some  of  which  might  be  gi*anted  consistently  with  the 
common  law,  though  others  (it  was  contended)  might  not ;  and  no  question 
having  yet  been  raised  in  the  Ecclesiastical  Court  as  to  its  jurisdiction  to 
grant  any  in  particular,  nor  any  intimation  given  by  the  Court  of  its 
intention  to  grant  or  refuse  anj-. 

Quaref  whether  prohibition  lies  in  any  case  against  the  granting  of  a 
faculty,  before  it  be  granted  'f 

Prohibition.     The  declaration  stated  that  the  parish  church  of 
Great  St.  Mary's,  Cambridge,  was  built  by  the  inhabitants  and 


[  *rm,n,] 


purpose,  and  all  such  persons  as  shall 
apply  to  be  earned  and  conveyed  along 
the  said  railway  or  any  part  thereof, 
and  to  demand,  receive,  and  rec<jver, 
to  and  for  the  use  and  benefit  of  the 
said  Company,  for  such  carriage  and 
conveyance  as  aforesaid  of  all  goods, 
articles,  matters,  and  things,  cattle, 
animals,  and  |)ersons,  carried  and  con- 
veyed upon  the  same,  in  addition  to 
the  several  rates  and  tolls  hereinbefore 
authorised  to  be  charged  and  received, 
such  sum  of  money  as  the  said 
Company  or  the  said  directors  may 
from  time  to  lime  fix  and  require.'* 

Sect.  157  enacts,  *'That  in  all  coses 
in  which  the  said  Company  of  Pro- 
prietois  shall  carry  for  their  own  profit 
any  pa.ssenger,  cattle,  or  other  animals, 
gO(xls,  wai-es,  or  merchandise,  articles, 
matters,  or  things,  a  separate  account 
shall  be  duly  kept,  showing  the  amount 
of  rates  or  tolls  which  would  have  been 
received  by  the  said  Company  for  the 
use  of  the  said  railway  in  respect  of 


such  passengers,  cattle,"  &c.,  "  if 
carried  by  any  other  party  or  parties ; 
and  the  overseers  of  the  poor  of  the 
several  paiishes  and  townships  through 
which  the  said  i*ailway  shall  pa^  shall 
have  fi-ee  access  to  and  libei*ty  to 
inspect  the  same  at  any  time  during 
the  first  f  oui*teen  davs  in  the  months  of 
July  and  January  in  each  year." 

Sect.  158  enacts,  *' That  it  shall  be 
lawful  for  the  said  Company  from 
time  to  time  and  so  often  as  thev  shall 
think  fit  to  reduce  all  or  any  of  ♦the 
rates,  tolls,  or  sums  by  this  Act 
authorised  to  be  taken,  and  afterwards 
from  time  to  time  again  to  raise  the 
same  or  any  of  them,  so  that  the  ^ame 
resi)ectively  shall  not  at  any  time 
exceed  the  amoimt  bv  this  Act 
authorij^ed :  J?i*ovided  alwavs,  that  the 
said  Company  shall  not  jmrtially  raise 
or  lower  the  rates,  tolls,  or  sums  pay- 
able under  this  Act,  but  all  such  rates, 
tolls,  and  sums  shall  be  so  fixed  as 
that  the  same  shall  be  taken  from  all 


(1)  Approved  in  Ji,  v.  TviAfi  (1869)  L.  B.  4  Q.  B.  407,  413,  38  L.  J.  Q,  B. 
228.— A.  C. 
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pariehioners  on  the  site  of  a  more  ancient  parish  church,  and  has 
ever  been,  and  is,  supported  and  repaired  (except  as  to  occasional 
voluntary    contributions    and    repairs    by    the    said    Chancellor, 


persons  alike  under  the  same  or  similar 
circumstances." 

Sect.  162  limits  the  weight  of  goods 
to  be  carried  on  the  railway,  unless 
with  the  special  licence  of  the 
Company. 

Sect.  164  obliges  the  persons  having 
the  care  of  carriages  passing  on  the 
railway  to  give  to  the  collectors  of  the 
TtLie9,  tolls,  &c.,  a  true  account  in 
writing  of  the  quantity  of  goods,  &c  , 
in  such  carriages,  the  destination  of 
the  carriages,  &c.,  and,  in  case  of 
refusal  or  fraud,  imposes  penalties, 
payable  to  the  Company,  on  conviction 
before  a  justice. 

Sect.  168  enacts,  **That  it  shall  be 
lawful  for  the  said  Company  by  writ- 
ing under  their  common  seal  from 
time  to  time  to  let  to  farm  the  rates, 
tolls,  and  sums  hereby  made  payable, 
or  any  part  thereof,  upon  the  whole  or 
any  part  of  the  said  railway,  to  any 
corporation  or  person,  for  any  term 
which  they  shall  think  proper,  not 
exceeding  seven  years  from  the  com- 
mencement of  any  such  lease"  &c.  ; 
and  the  lessees  and  such  persons  as 
they  may  appoint  shall  be  deemed 
collectors  of  the  tolls,  for  the  proper 
use  of  the  lessees,  and  shall  have  the 
same  authority  for  that  purpose  as  if 
appointed  by  the  Company. 

Sect.  172  enacts,  **That  all  persons 
shall  have  free  liberty  to  pass  along 
and  upon  and  to  use  the  said  railway 
with  carriages  properly  constructed  as 
by  this  Act  directed,  upon  payment 
onlv  of  such  rates,  tolls,  and  sums 
as  shall  be  demanded  by  the  said 
Company,  not  exceeding  the  respective 
rates,  tolls,  and  sums  by  this  Act 
authorised,  and  subject  to  the  rules 
and  regulations  which  shall  from  time 
to  time  be  made  by  the  said  Company 
or  by  the  said  directors  by  virtue  of 
the  powers  herein  granted." 

Sect.  173  enacts  that  no  carriage  for 
the  conveyance  of  goods,  passengers, 
or  cattle,  shall  pass  along  the  railway 
unless  constructed  agreeably  to  the 


Company's  regulations,  and  approved 
of  by  their  engineer  or  agent ;  and  a 
l)enalty  is  imposed  on  persons  travel- 
ling with  any  carriage  contrary  to  this 
provision. 

Sect  174  enacts  that  no  engine  or 
moving  power  shall  be  brought  upon 
the  railway  tmless  approved  by  the 
directors  and  certified  by  them,  on  the 
report  of  their  engineer,  to  be  so 
approved ;  the  directors  are  also  em- 
powered to  order  to  be  taken  off,  or 
forbid  the  use  of,  any  engine  reported 
by  their  engineer  to  be  out  of  repair  or 
unfit;  penalties  are  imposed  in  case  of 
disobedience. 

Sect.  179  enacts,  "That  it  shall  be 
lawful  for  the  said  Company  from  time 
to    time    to  make    such  orders    and 
regulations  as  they  shall  think  proper 
for  regulating  the  travelling  upon  and 
use  of  the  said  railway,   and  for  or 
relating  to  travellers    and    carriages 
passing  upon  the  said  railway,"  *and 
the  mode  and  means  of  propelling,  the 
speed,   the  times    of    departui*e    and 
arrival,  the  loading  and  unloading  of 
carriages,  the  weights  to  be  carried, 
and  the  delivery  of  goods,  &c.,  which 
shall    be    conveyed,    for    preventing 
nuisances  in  or  upon  carriages  passing 
on  the    railway,   or    in    any  of    the 
Company's  sttitions,  **and  generally, 
for  regulating  the  passing  upon,  using, 
and  working  the  said  railway  or  other 
works  by  this  Act  authorised,  or  in  any 
wise   relating  thereto  respectively ; " 
such  orders  to  **  be  binding  upon  and 
conformed  to  by  the  said  Company, 
and  by  all    owners  of    and    persons 
having  the  care  or  conduct  of  such 
carriages,  and  by  all  ])ersoiis  using 
and  working  the  said  railway  or  other 
works,"    under    a    penaltj':     and     a 
summary  power  of  interference,    ac- 
cording to  the  necessity  of  the  case,  is 
given  to  the  Company  and  their  agents 
in  every  case  where  the  non-observance 
of  the  rules  **  shall  be  attended  with 
danger    to    the    public,"     or    **  will 
obstruct  or  hinder  the  said  Company 
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Hallagk     Masters,  and  Scholars)  by  rates  levied  upon  the  inhabitants  and 

The         parishioners.     That  the  organ,  clock,  bells,  pews,  and  galleries  are- 

^^^^oF  ^^^^   the  property  of  the  parishioners,  and  not  of  the  said  Chancellor, 

Oambridob.  &c.     That,  before  and  at  the  time  of  the  demanding  of  the  letters 

of  request  after-mentioned,  the  church,  exclusive  of  the  seats  in  the 

nave  and  north  and  south  aisles  and  galleries,  was  too  small  for  the 

accommodation  of  the  parishioners  and  inhabitants,  and  the  whole 

of  the  room,  seats,  and  accommodation  within  the  said  church  was 

required  for  their  use.     That  before  and  at  the  time  &c.  the  said 

Chancellor,  &c.  were,  and  still  are,  a  corporation  called  and  known 

by  the  name  of  "The  Chancellor,  Masters,  and  Scholars  of  the 

University  of  Cambridge,*'  and  were  not  nor  are  occupiers  of  any 

messuage  or  house  in  the  said  parish,  nor  assessed  or  rated  towards 

the  repairs,  &c.,  of  the  church  in  respect  of  any  messuage  or  house 

[  '594  ]      in  the  parish.     That  the  Chancellor,  &c.,  have  not,  nor  had  *before 

or  at  &c.,  from  time  immemorial,  possessed,  had,  or  enjoyed  any 

pews  or  seats  in  the  nave,  body,  or  either  of  the  aisles  or  galleries 

of  the  said  church,  or  in  any  part  of  the  same,  and  have  not,  nor 

before  or  at  &c.  had  they,  any  right  to  possess,  have,  or  enjoy  any 


in  their  due  and  lawful  use  and  work- 
ing of  the  said  railway." 

Sect.  212  enacts  that,  if  the  railway 
or  any  part  thereof  shall  at  any  time 
hereafter  be  abandoned  or  given  up 
by  the  Company,  or,  after  completion, 
shall  for  three  years  cease  to  be  used 
as  a  railway,  the  lands  taken  by  the 
Company  for  the  purposes  of  this  Act, 
or  the  part  or  parts  thereof  over  which 
the  said  railway,  or  any  part  so 
abandoned  or  given  up,  shall  pass, 
shall  vest  in  the  owners  for  the  time 
being  of  the  adjoining  land;  one 
moiety  to  the  land- owners  on  each 
side,  respectively. 

Stat.  7  Will.  IV.  &  1  Vict.  c.  btxi., 
passed  **  to  alter  the  line  of  the  London 
and  Southampton  Railway,  and  to 
amend  the  Act  relating  thereto," 
enacts  as  follows:  Sect.  82,  **And 
whereas  by  the  said  recited  Act,"  4  & 
5  Will.  IV.  c.  Ixxxviii.,  **it  was 
enacted,  that  in  all  cases,"  (setting 
out  sect.  157  of  that  Act,  as  above,  to 
the  words  **  by  any  other  party  or 
parties,")  **  and  that  the  said  Company 
should  also  keep  a  separate  account  of 
the  amount  of  the  rates  or  tolls  which 


should  from  time  to  time  be  received 
by  the  said  Company  for  the  use  of  the 
said  railway  in  respect  of  any  pas- 
sengers, cattle,  and  other  animalsy 
goods,  wares,  and  merchandise,  articles, 
matters,  and  things,  carried  by  any 
other  party  or  parties; "  and  that  the 
overseers  &c.  should  have  liberty  to 
inspect  the  same  during  the  first  four- 
teen days  of  **  February  and  Augiist " 
in  each  year:  '*and  whereas  it  ia 
expedient  by  means  of  a  sufficient 
penalty  to  insure  the  keeping  and 
inspectbn  of  such  accounts;  be  it 
further  enacted,  that  if  the  said 
Company  shall  neglect  or  refuse  to 
keep  such  account  or  to  permit  such 
inspection  as  aforesaid  they  shall 
forfeit  and  pay  for  every  such  neglect 
or  refusal  the  sum  of  300/.,  and  the 
further  sum  of  50/.  for  every  day 
during  which  such  neglect  or  refusal 
may  continue." 

Sect.  40.     See  p.  365,  ante. 

See  in  the  Act  for  BeUef  of  the  Poor 
in  Ireland,  1  &  2  Vict.  c.  56,  a  clause 
(sect.  67)  corresponding  to  stat.  4  ft  5 
Will.  IV.  c.  Ixxxviii.  s.  157. 
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pewB  or  seats  in  the  nave,  &c.,  by  prescription  or  otherwise.     Yet     u^llack 
the  said  Chancellor,  &c.,  well  knowing  &c.,  but  intending  &c.  to         ^hk 
injure  the  plaintiffs  and  others,  the  inhabitants  and  parishioners,    university 
did,  viz.  on  April  28th,  1837,  with  the  intention  of  commencing  and   Cambridge 
prosecuting  a  cause  in  the  Arches  Court  of  Canterbury  against 
the    patrons,    perpetual    curate    or    incumbent,    churchwardens, 
parishioners,  and  inhabitants  of  the  parish  of  Great  St.  Mary  in  the 
town  of  Cambridge,  in  the  county  of  Cambridge  and  diocese  of  Ely, 
in  order  to  obtain  a  licence  or  faculty  to  the  said  Chancellor,  &c.»  and 
their  successors,  for  confirming  &c.  (see  below),  request  the  Vicar- 
General  of  the  Bishop  of  Ely,  and  official  principal  of  the  Con- 
sistorial  and  Episcopal  Court  of  Ely,  to  grant  them  letters  of 
request  that  they  might  commence  the  said  cause  in  the  Arches 
Court.     The  objects  of  the  faculty,  as  stated  in  the  declaration, 
were  as  follows. 

''  For  confirming  certain  additions  and  alterations  theretofore 
made  in  the  said  church  of  Great  St.  Mary,  to  wit  an  enlargement 
or  addition  to  a  certain  area  or  space  called  or  known  by  the  name 
of  the  Master  of  Arts'  Pit,  situate  in  the  middle  aisle  or  nave  of  the 
said  church,  by  the  extension  of  the  same  from  the  west  end 
thereof  for  the  distance  of  thirteen  feet  towards  the  west  end  of  the 
said  church,  the  said  addition  being  of  the  same  width  as  the  said 
pit ;  and  the  erection  and  building  of  four  pews  or  seats  on  the 
south  side  of  the  said  addition  to  the  said  pit,  and  four  other  pews 
or  seats  *on  the  north  side  of  the  said  addition  to  the  said  pit ;  and  [  '595  ] 
the  taking  down  and  removal  of  the  staircases  or  entrances  into  the 
galleries  in  the  north  and  south  aisles  of  the  said  church,  and  the 
organ  loft;  and  the  removal  of  the  organ  into  such  part  of  the 
tower  as  was  not  occupied  by  the  clock  and  its  appendages ;  and  the 
erection  and  making  of  a  balcony  or  gallery  for  the  accommodation 
of  the  choristers;  and  also  the  extension  or  prolongation  of  the 
galleries  in  the  aisles  of  the  said  church,  and  the  making  of  a  con- 
tinuation of  the  galleries  so  prolonged  across  the  west  end  of  the 
nave  of  the  said  church  in  lieu  of  the  organ  loft  so  removed ;  and 
the  erection  of  new  staircases  into  the  said  several  galleries  at  the 
western  ends  of  the  said  aisles  from  the  archways  in  the  porch  of 
the  said  church,  and  of  a  new  staircase  leading  as  well  to  the  new 
organ  loft  as  to  the  belfry  at  or  near  the  western  extremity  of  the 
south  aisle  of  the  said  church;  and  also  for  the  removal  of  the 
Consistory  Court  and  the  seats  and  presses  therein,  with  the  docu- 
ments and  records  remaining  in  the  said  Goorti  and  the  placing  the 
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Hallack     name  in  the  opposite  or  north  aisle  of  the  said  church  ;  and  also 

The         the  erection  and  building  of  three  arches  of  stone  for  the  support  of 

the  said  new  gallery  across  the  nave  at  the  west  end  of  the  said 

cambkidoe.   church,  the  centre  of  which  said  arches  to  be  left  open  in  order  to 

afford  access  to  the  said  Master  of  Arts'  Fit ;  and  also  for  confirming 

the  erection  or  building  of  two  other  new  pews  or  seats  under  two 

of  the  arches  of  the  said  new  gallery,  the  one  on  the  south  side  and 

the  other  on  the  north  side  of  the  said  entrance  to  the  said  pit,  at 

the  west  end  of  the  nave  of  the  said  church ;  and  for  appropriating 

and  confirming  as  well  the  said  original  and  new  galleries  as  also 

the  said  four  pews  or  seats  on  the  south  side  of  the  said  addition  to 

[  ♦51)6  ]       the  aforesaid  pit  *and  the  said  pew  under  one  of  the  said  arches,  to 

wit  that  on  the  south  side  of  the  entrance  of  the  said  pit,  to  and 

for  the  use  of  the  said  Chancellor,''  &c.,  ''and  their  successors, 

-    exclusive  of  all  others." 

The  declaration  then  stated  that  letters  of  request  for  the  said 
purpose  (setting  them  out)  were  granted,  and  that  the  Chancellory 
&c.,  presented  the  same  by  Edward  Toller,  their  proctor,  to  Sir 
Herbert  Jenner,  official  principal  of  the  Arches  Court  of  Canterbury ; 
and  did  then  allege  before  him,  &c,  (The  allegations  related  to 
certain  proceedings  in  the  Consistorial  Court  of  Ely,  in  1819,  and 
alterations  afterwards  made  by  the  Chancellor,  &c.,  in  the  church, 
which  it  was  now  sought  to  confirm.  See  pp.  379,  380,  post.) 
That  Sir  H.  Jenner  accepted  the  letters  of  request,  and  decreed  that 
the  patrons,  perpetual  curate,  churchwardens  and  inhabitants,  of 
St.  Mary's  parish  should  be  cited  to  appear  in  the  Arches  Court,  to 
show  cause  why  the  licence  or  faculty  should  not  be  granted,  and 
further  to  do  and  receive,  4fec.  That  the  Chancellor,  &c.,  did 
thereupon  institute  the  said  cause  in  the  Arches  Court,  and  caused 
the  patrons,  &c.,  to  be  cited  according  to  the  decree.  That  the 
churchwardens  appeared  by  William  Eothery,  their  proctor,  and 
delivered  into  Court  an  act  or  petition. 

Tlie  petition  was  set  out,  and  stated  that  the  church  was  built  in 
or  about  1519,  and  the  steeple  and  bells  added  in  or  about  1593,  at 
the  cost  of  the  parishioners  and  inhabitants,  aided  by  the  voluntary 
contributions  of  others,  and  that  the  church,  tower,  and  steeple 
have  since  been  principally,  if  not  solely,  repaired  by  the  parishioners 
and  inhabitants.  That  they  are  unable  to  obtain  suitable  accom- 
modation for  attending  divine  service  in  the  church,  by  reason  that 
[  ♦597  ]  the  Chancellor,  *&c.,  who  are  non-parishioners,  unduly  keep  and 
appropriate  a  large  space  called  the  Masters'  Pit  in  the  nave,  the 
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northern  and  Houthern  galleries,  and  lately  the  western  gallery,  to     Hallack 
the  .exclusion   of  the  parishioners  and  inhabitants.     Statements         tue 
were  then  added  as  to  the  pews  and  sittings:  and  it  was  alleged   ^'Nivkbsity 
that  the  Chancellor,  &c.,  to  wit  such  of  them  as  were  resident,    Cambridge. 
reside  either  in  lodgings  or  in  their  colleges  and  halls,  of  which  not 
one  was  within  the  said  parish  and  all  claimed  to  be  extra- parochial, 
and  did  not  contribute  to  the  rates  of  any  parish.     The  petitioners, 
therefore,  submitted  that  under  these  circumstances,  **  the  licence 
or  faculty  sought  to  be  obtained  by  Toller's  parties,  appropriating 
to  their  own  use  other  parts  of  the  said  parish  church  of  Great 
St.  Mary's,  over  and  above,  and  in  addition  to,  the  Masters'  Pit 
and  northern  and   southern   galleries  aforesaid,  exclusive  of  the 
parishioners  and  inhabitants  of  the  said  parish,  ought  not  to  issue. 
Wherefore,  referring  to  certain  attestations  and  other  proofs  by 
him,  if  necessary,  to  be  brought  into  and  exhibited  at  the  hearing 
of  this  cause,  the  said  Rothery  prayed  that  no  licence  or  faculty  in 
the  nature  of  that  prayed  by  Toller's  parties  might  issue;   and, 
further,  that  right  and  justice  might  be  done  to  him  and  his  parties 
in  the  premises ;  and  that  Toller's  said  parties  might  be  condemned 
in  the  costs  of  these  proceedings." 

The  declaration  further  stated  that  the  Chancellor,  &c.,  put  in 
their  answer,  which  was  set  forth.  It  alleged  that  St.  Mary's 
church  had  from  the  earliest  period  been  used  by  the  University, 
without  asking  any  permission,  for  preaching  sermons,  performing 
University  exercises,  and  all  other  purposes  for  which,  by  the 
statutes  and  usages  of  the  University,  or  otherwise,  a  *church  was  ,  [  ♦598  ] 
required,  and  that  no  other  church  was  used  for  such  purposes. 
The  statutes  and  practice  of  the  University  on  this  subject  were 
referred  to  as  far  back  as  the  period  between  1308  and  1806. 
Statements  were  added,  showing  that  the  University,  and  various 
persons  other  than  the  parishioners  and  inhabitants,  had  made 
donations  to  aid  the  building  of  the  present  church  and  steeple,  and 
had  borne  the  greater  part  of  the  cost ;  and  that  the  University  had 
contributed  and  did  contribute  towards  the  repairs  and  other 
expenses  of  the  church.  The  answer  further  alleged  that  in  July, 
1788,  faculties  were  granted  to  the  Chancellor,  &c.,  appropriating 
to  them  exclusively  the  then  Master  of  Arts'  Pit,  and  an  additional 
space  in  the  church  for  its  extension  :  and  that  the  original  galleries 
in  the  north  and  south  aisles  had  always  been  used  exclusively 
by  the  undergraduates  of  the  University,  and  repaired  by  the 
Chancellor,    &c.      That    in    1819    the     then     Chancellor,     &c.. 
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Hallagk     petitioned   the  then   Yicar-Greneral   of    the   Binhop  of    Ely,  and 

xh's:         official  principal  of  the  Consistorial  and  Episcopal  Court  of  that 

^^^^oF^"*^   diocese,  for  a  faculty  or  licence  for  making,  at  their  own  expense,  a 

Oambbidqe.   certain  addition  to  the  Master  of  Arts'  Pit,  and  certain  alterations 

in   the  church,  and   for   appropriating  and   confirming  the   said 

addition,  and  the  then   galleries,  and   an  intended  new  gallerj^ 

and  four  out  of  eight  new  pews,  to  the  use  of  the  said  Chancellor, 

&c.     (The  answer  described  the  intended  alterations,  appropriation » 

and  confirmation.)     That,  on  the  petition  of  the  Chancellor,  &c., 

a  decree  of  the  Consistorial  Court  of  Ely  was  issued,  citing  the 

patrons,  &c.,  the  parishioners,  &c.,  and  all  others  interested,   to 

appear  before  the  Vicar-General  and  official  principal  of  the  said 

[  ♦599  ]  Court,  and  show  cause  why  such  licence  or  faculty  should  *not  be 
granted.  That  cause  was  shown  by  the  churchwardens  and  certain 
parishioners,  alleging  that  the  terms  of  the  faculty  were  in  some 
respects  contrary  to  an  agreement  between  the  University  and  the 
parish  as  to  the  said  alterations,  with  regard  to  the  appropriation 
of  pews  and  payment  of  expenses.  That,  on  &c.,  it  appearing  that 
such  agreement  had  been  entered  into,  a  decree  was  made  for  a 
licence  or  faculty  to  be  granted  to  the  Chancellor,  &c.,  for  the 
purposes  following,  viz.,  at  the  sole  cost  of  the  said  Chancellor,  &<;., 
to  enlarge  the  Master  of  Arts'  Pit,  &c.  (the  additions  and  alterations 
then  described  were  nearly  the  same  as  those  which  it  was  sought 
to  confirm  by  the  faculty  now  in  question  (i)  ),  and  also  for  appro- 
priating and  confirming  the  said  addition  to  the  Master  of  Arts'  Pit, 
the  original  and  new^  galleries,  and  four  pews  on  the  south  side  of 
the  said  intended  addition,  to  the  use  of  the  Chancellor,  &c., 
exclusive  of  all  others ;  the  four  new  pews  on  the  north  side  being 
for  the  use  of  the  parishioners.  That  no  licence  or  faculty  issued 
in  pursuance  of  the  decree ;  but  that,  shortly  after  the  decree,  the 
Chancellor,  &c.,  did  at  their  sole  cost  cause  the  said  alterations 
and  additions  to  be  made,  and  also  build  two  new  pews  under  the 
arches  of  the  new  gallery,  it  having  been  agreed  between  the 
Chancellor,  &c.,  and  the  churchwardens  and  parishioners,  that 
the  pew  on  the  south  side  should  be  for  the  use  of  the  Chancellor, 
&c.,  and  that  on  the  north  for  the  use  of  the  parishioners.  The 
answer  then  went  into  details  as  to  the  accommodation  afforded  by 
the  church  to  the  members  of  the  University  and  the  parishioners 

[  ♦600  ]      respectively.     It  further  alleged  *that  the  University  pays  all  the 

(1)  Ante,  p.  377.     The  only  material  difference  was  that  the  two  new  pews 
under  the  arches  wera  not  mentioned. 
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expenses  of  divine  service  when  attended  by  its  members ;  that  the  Hallack 
organ  and  clock  are  its  property ;  that,  although  the  Chancellor,  the 
&c.,  are  entitled  to  an  exclusive  right  over,  and  use  of,  the  Master  of  ^^^^^J^^^ 
Arts'  Pit,  and  the  northern,  southern,  and  western  galleries,  the  Cambbidge. 
parishioners  have  been  allowed  the  use  thereof,  when  the  said  pit, 
&c.,  have  not  been  necessarily  required  for  the  University,  and  also 
on  certain  special  occasions.  The  answer  denied  that  the  Uni- 
versity had  made  any  encroachments,  or  that  the  alterations  made 
in  1819,  to  confirm  which  a  faculty  was  now  sought  for,  interfered 
with  the  sittings,  or  any  part  of  the  church  then  otherwise  appro- 
priated. It  was  admitted  that  none  of  the  colleges  or  halls  of 
the  University  are  locally  situate  within  the  said  parish :  but  the 
answer  alleged  that  the  University  is  a  body  corporate,  and  that 
the  objection  of  non-residence  does  not  apply  to  it ;  that,  as  a  cor- 
poration, it  has  a  fixed  locality,  and  that  its  locality  and  precincts 
extend,  not  only  over  the  whole  town  of  Cambridge,  including  the 
said  parish  of  St.  Mary,  but  also  for  the  distance  of  one  mile  from 
and  all  round  the  said  town  ;  and  that  the  said  Chancellor,  &c.,  in 
their  corporate  capacity,  are  rated  and  assessed  both  for  the  church 
and  poor  rates  of  the  said  parish,  in  respect  of  certain  houses  which 
foi-merly  stood  on  the  ground  where  the  Senate  House  yard  is  now 
situate,  and  the  site  of  which  houses  is  within  St.  Mary's  parish.  The 
answer  concluded  by  praying  that  the  Judge  would  overrule  the  prayer 
of  the  churchwardens,  and  gi*ant  a  licence  or  faculty  for  confirming 
&c.,  and  appropriating  &c.,  and  condemn  the  opposite  party  in  costs. 
The  declaration  then  set  out  the  reply  of  the  churchwardens. 
*They  denied  that  the  greater  part  of  the  expense  of  building  the  [  '601  ] 
parish  church  or  steeple  had  been  borne  by  the  University  and 
other  contributors  mentioned  in  the  answer;  though  it  was  admitted 
that  they  had  made  contributions.  They  admitted  the  faculties  of 
July,  1738,  but  denied  that  they  were  lawfully  granted.  They 
denied  that  the  northern  and  southern  galleries  were  erected,  or  had 
been  repaired,  at  the  exi)ense  of  the  University,  alleging  that  they 
were  built  by  consent  of  the  parishioners  for  the  use  of  the  bachelors 
and  undergraduates,  and  liad  since  been  repaired  out  of  certain 
property  left  by  an  individual  for  that  purpose.  They  then  made 
statements  tending  to  show  that  the  parishioners  had  not  a  com- 
modious or  sufficient  use  of  the  church  for  divine  service.  They 
denied  that  the  University  had  contributed  to  the  repair  of  the 
church  in  the  proportions  stated  in  the  answer,  alleging,  however, 
that,  if  they  had  done  so,  the  amount  was  not  adequate  to  the 
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Hallack     proportion  of  space  appropriated  by  them ;  and  some  statements 

The         were  made  as  to  particular  payments  on  behalf  of  the  University 

^^^^^OF**"^   relied  upon  in  the  answer.     They  also  denied  that  the  organ  and 

Oambrtdob.   clock  were  the  property  of  the  University.    And  they  submitted 

and  prayed  as  before. 

The  declaration  then  stated  that  Sir  Herbert  Jenner  did,  to  wit 
on  &c.,  duly  receive  and  admit  the  said  petition,  answer,  and 
reply,  *'  and  that  the  said  suit  is  now  at  issue  in  the  said  Arches 
Court  on  the  various  conflicting  allegations  respectively  contained 
in  the  said  act  on  petition,  answer,  and  reply  aforesaid.  And  the 
plaintififs  further  say  that  the  said  Bight  Honourable  Sir  Herbert 
Jenner,  Knight,  notwithstanding  the  premises,  did  afterwards,  to 
[  *002  ]  wit  on  the  day  and  year  last  '''aforesaid,  decree  that  the  said  cause 
of  the  said  Chancellor,  Masters,  and  Scholars  of  the  said  University 
against  the  said  plaintiffs  should  be  proceeded  with  in  the  said 
Arches  Court  of  Canterbury:  and  the  plaintiffs  further  say  that 
the  said  cause  is  now  pending  and  being  proceeded  with  in  the  said 
Arches  Court  of  Canterbury,  by  the  title  of  *  The  Chancellor,' "  &c-, 
*'  *  against  the  patrons,'  "  &c.,  '^ '  churchwardens,  and  inhabitants 
of  the  parish  of  Great  St.  Mary '  "  &c.  "  *  in  special,  and  all  others 
in  general : '  wherefore,  and  because  the  granting  of  such  a  licence 
of  faculty  as  that  prayed  for  by  the  said  Chancellor,  Masters,  and. 
Scholars  of  the  said  University  of  Cambridge,  in  the  said  cause 
commenced  and  now  pending  in  the  said  Arches  Court  of  Canter- 
bury against  the  patrons,  perpetual  curate  or  incumbent,  church- 
wardens, and  inhabitants  of  the  said  parish  of  "  &c.,  ''  is  not  the 
subject  of  ecclesiastical  cognizance  and  jurisdiction,  the  plaintiffs 
pray  the  judgment  of  this  Court  that  her  Majesty's  writ  of 
prohibition  may  issue  out  of  this  Court  of  our  said  Lady  the 
Queen  "  &c.,  **  to  prohibit  the  said  Bight  Honourable  Sir  H.  Jenner, 
Knight,"  &c.,  **  from  proceeding  further  in  the  said  suit." 

General  demurrer  and  joinder.  The  ground  of  demurrer  stated 
in  the  margin  of  the  paper-books  was,  ''that  the  declaration 
discloses  no  ground  for  the  issuing  of  a  writ  of  prohibition." 

The  demurrer  was  argued  last  Term  (i). 

Sir  W.  U\  FoUi'tt  for  the  defendants : 

The  declaration  does  not  show  that  the  Ecclesiastical  Court  has 
done,  or  is  about  to  do,  any  thing  which  ought  to  be  prohibited. 

(1)  April  23ixl  and  27th.  Before  Loixl  Deninaii,  (^h.  J.,  Pattofion,  Williams, 
and  Wightman,  J  J. 
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The  introductory  part  does  not  allege  or  *8aggeBt  any  want  of     Hallack 

jurisdiction  in  that  Court ;  and  the  churchwardens  in  their  petition         thk 

merely  state  certain  facts,  and  pray  that  no  such  faculty  as  the    ^nivbwjity 

University  demand  may  issue,  that  right  and  justice  may  be  done   Cambbidgb. 

to  the  petitioners,  and  that  the  opposite  party  may  pay  costs,       '-  *^^^  ^ 

The  matters  alleged  in  the  body  of  the  petition  are  addressed  to  the 

discretion  of  the  Court,  and  do  not  impeach  its  jurisdiction.     If  the 

churchwardens  meant  to  dispute  that,  they  should  have  contended 

that  the  University  should  not  be  admitted  to  answer,  and  then 

have  applied  for  a  prohibition,  if  the  Ecclesiastical  Court  decided 

on  receiving  the  answer.     Instead  of  doing  so  they  have  replied  ; 

and  then,  before  any  issue  is  raised,  or  rejoinder  put  in,  and  before 

any  opinion  has  been  expressed  by  the  Judge,  they  have  proceeded 

in  prohibition.     It  is,  indeed,  no  objection  to  such  proceeding,  that 

the  persons  who  seek  to  prohibit  are  those  who  brought  the  cause 

into   the   Court  below :     Chesterton   v.  Farlar  (i) ;    but   here   the 

plaintiffs  not  only  originated  the  proceedings  in  the  Ecclesiastical 

Court,  but  are  those  who  took  the  last  step ;   and  the  precedents 

show  that  a  declaration  in  prohibition  ought  to  disclose  what  the 

Judge  has  done  or  is  going  to  do,  which  is  an  excess  of  jurisdiction, 

and  that  he  has  been  prayed  not  to  do  it :    Blacket  v.  Blizard  (2), 

Burder  v.  Veley(d),  ByerUy  v.  Windm  (4).     In  the  last  two  cases, 

it  appeared  by  the  proceedings  themselves  that  the  Ecclesiastical 

Court  ought  not  to  have  acted ;  yet  the  usual  averment  was  made. 

Chesterton  v.  Farlar  (i),  Hall  v.  Maide  (5),  Griffin  v.  Ellis  (6),  and 

Burder  v.  Veley  (3),  show  that  this  Court  will  not  *prohibit,  unless       [  ♦604  ] 

it  appear  that  the  Ecclesiastical  Court  has  done,  or  is  on  the  point 

of  doing,  something  illegal.     It  is  not  to  be  presumed  that  they 

will  so  act.    The  grounds  on  which  prohibition  to  an  inferior  Court 

may  issue  are  stated  in  8  Bl.  Com.  112,  and  Roger's  Eccl.  Law, 

709  (7)  (et  seq.)j  tit.  Prohibition;  and  the  law  on  these  subjects  is 

also  discussed  in  Full  v.  Hutchins  (8),  and  2  Inst.  602.     When  the 

proceeding  in  an  Ecclesiastical  Court  would  carry  a  temporal  cause 

from  its  proper  forum  **  ad  aliud  exavien,*'  prohibition  lies  at  once  : 

and,  when  a  temporal  matter  has  become  incidentally  cognizable  by 

the  Ecclesiastical  Court,  prohibition  lies  if  they  have  acted,  or  are 

clearly  about  to  act,  against  the  law  which  applies  to  temporal 


(1)  7  Ad.  &  El.  713. 

(2)  33  R.  R.  360  (9  B.  &  0.  851). 

(3)  12  Ad.  &  El.  233  ;  see  p.  263. 

(4)  29  R.  B.  167  (5  B.  &  C.  1). 


(5)  7  Ad.  &  El.  721. 

(6)  11  Ad.  &  El.  743. 

(7)  P.  776  of  the  2nd  edition.— A,  C. 

(8)  2  Cowp.  422. 
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Hallaok     subjects.    But,  here,  neither  of  these  cases  has  arisen.    Faculties 
■p. 
The         for  places  in  a  church  are  purely  of  ecclesiastical  cognizance.    In 

^^^oF^"^  Bye  He  If  v.  Wind  us  (i)  the  defendants  in  prohibition  claimed  seats 
Cambridge,  in  f^he  body  of  a  church,  and  a  prohibition  was  granted ;  but  the 
ground  was,  that  the  claim  must  necessarily  have  been  founded  on 
prescription.  In  such  a  case  the  Ecclesiastical  Court  loses  its 
jurisdiction,  though,  in  general,  the  ordering  of  seats  in  the  body 
of  the  church  belongs  to  the  ordinary,  and  is  a  matter  cognizable 
by  the  spiritual  Courts :  Corven's  case  (2),  Com.  Dig.,  Esglise,  (G  3), 
and  Prohibition,  (G  2),  (G  3),  Pawson  v.  Scott  (3).  (He  then 
proceeded  to  argue  upon  the  right  of  the  University,  under  the 
circumstances  alleged  in  pleading,  to  have  the  faculty  contended 
for;  and  he  maintained  the  legality  of  granting  such  a  faculty 
to  a  corporation,  generally,  and  to  a  University  in  particular.  The 
[  *605  ]  argument  on  these  points  *is  omitted,  as  the  Court  gave  no  judg- 
ment upon  them.) 

Kelly,  contra  : 

This  is  not  a  mere  dispute  as  to  a  seat  in  the  church,  but  a 
question  to  whom  a  great  part  of  the  church  shall  belong :  and  the 
claim  is,  that  such  part  shall  be  awarded  to  a  corporation,  and  one 
not  occupying  land  in  the  parish.  And  an  agreement  is  relied 
upon,  the  legality  of  which  may  well  be  doubted.  These  are  not 
matters  of  ecclesiastical  cognizance.  It  is  said,  on  the  other  side, 
that  the  objections  now  taken  were  objections  to  the  first  proceeding 
in  the  Ecclesiastical  Court,  and  should  have  been  raised  before  any 
other  step  was  taken ;  but  such  a  rule  would  lead  to  very  incon- 
venient enquiries  as  to  the  practice  of  the  Ecclesiastical  Courts  ; 
and,  if  well  founded,  it  should  have  been  pressed  when  the 
prohibition  was  moved  for.  No  authority  is  cited  for  it ;  and,  in 
nearly  all  the  cases  adduced  for  the  defendants  on  this  subject,  the 
proceedings  had  commenced  by  libel,  to  which  the  party  libelled 
might  object  in  the  first  instance ;  here  the  commencement  is  by 
letters  of  request ;  the  Court  of  Arches  was  seised  of  the  cause 
before  there  was  an  opportunity  of  objecting.  But  there  is  no 
authority  for  saying  that  the  want  of  jurisdiction  must  be  insisted 
upon  in  the  first  instance ;  whenever  it  appears,  this  Court  is  bound, 
ex  dehitojuHtituey  to  prohibit :  Darby  v.  Cosens  (4).  Prohibition  lies 
even  at  the  instance  of  a  stranger  (Com.  Dig.  Prohibition  (E),  2 

(1)  29  B.  K.  167  (5  B.  &  C.  1).  (3)  Sayer*8  Rep.  176. 

(2)  12  Co.  Bep.  105.  (4)  1  T.  B.  552. 
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Co.  Inst.  607),  who  cannot  be  presumed  to  know  of  the  libel  when  it  is     Uallack 
first  exhibited.     In  Scammell  v.  Wilkinson  (i)  the  proceedings  *were         the 
commenced  by  libel,  and  the  plaintiff  in  prohibition  had  pleaded ;    University 
but  it  does  not  appear  that  this  was  made  an  objection.     As  to  the   Cambuidge. 
mode  of  stating  the  defect  of  jurisdiction  in  the  declaration,  the       ^  *^^^  ^ 
form  here   used  is  fully  warranted :    the  precedent  in  Byne  v. 
Doddiidge  (2)  merely  sets  out  the  facts  from  which  the  want  of 
jurisdiction  results,  and  does  not  show  that  the  objection   was 
expressly  raised  in  the  Ecclesiastical  Court :  and  the  same  mode  of 
declaring  has  been  commonly  adopted.     Instances  will  be  found  in 
6  Went.  Prec.  tit.  Prohibition.     (He  then  proceeded  to  argue  that 
the  claim  to  this  faculty  involved  questions  of  prescription,  and  title 
to  chattels,  and  was  not,  therefore,  of  ecclesiastical  cognizance,  and 
that  the  case  came  within  the  principle  of  Byerley  v.  Windxis  (3) : 
also  that  the  ordinary  had  not  jurisdiction  to  grant  a  faculty  for 
occupying  part  of  the  church  to  parties  who  were  a  corporation, 
and  did  not  reside  or  hold  property  in  the  parish.) 

The  question  then  is,  whether  the  plaintiffs  may  now  proceed  in 
prohibition,  or  must  wait  till  the  Ecclesiastical  Court  has  given  a 
sentence.  The  reason  stated  for  the  latter  course  is,  that  the  Court 
below  has  a  general  jurisdiction  over  the  subject-matter,  and  it 
must  not  be  anticipated  that  a  wrong  sentence  will  be  given  there. 
But  this  suggestion  in  favour  of  delay  might  be  repeated  as  long  as 
any  proceedings  could  be  kept  on  foot  in  that  Court  or  a  court  of 
appeal :  and,  if  the  argument  already  urged  for  the  plaintiffs  be 
correct,  the  Ecclesiastical  Court  has  not  such  general  jurisdiction 
here.  It  could  not  decide  upon  the  lawfulness  of  a  faculty  com- 
prehending all  the  matters  now  in  question.  And,  when  the 
Ecclesiastical  Court  is  called  upon  to  do  that  which  exceeds  *its  [  ♦607  ] 
authority,  it  is  a  fallacy  to  say  that  the  case  is  not  necessarily 
beyond  its  jurisdiction,  because  the  Judge  may  grant  less,  and  it  is 
to  be  presumed  he  will.  The  same  might  be  said  if  a  Court  of 
Bequests,  with  power  to  hold  pleas  of  52.,  entertained  a  suit  for  lOZ. 
The  answer  is  that,  where  a  clear  limit  is  assigned,  parties  are  not 
bound  to  abide  the  decision  of  a  Court  as  to  the  jurisdiction  it  shall 
exercise.  If  such  decision  would,  in  one  possible  event,  be  an 
excess,  this  Court  ought  to  prohibit.  In  Ackerley  v.  Parkinson  (4), 
where  the  Vicar-General  of  the  Bishop  of  Chester  had  excommuni- 
cated the  plaintiff  for  disobeying  a  citation,  which  proved  void,  it 

(1)  2  East,  552.  (3)  29  B.  E.  167  (5  B.  &  C.  1). 

(2)  1  La.  EntT.  311.  {4)116  B.  B.  317  (3  M.  &  S.  411). 
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Hallack     was  held  that  an  action  at  law  did  not  lie,  because  the  Ecclesiastical 

Mm 

Th'b  Court  had  a  general  jurisdiction  ;  but  nothing  was  laid  down  as  to 
^^^^op^'"  a  prohibition.  In  Chesterton  v.  Farlar  (i)  the  rate  brought  before 
cambbidok.  the  Judicial  Committee  of  the  Privy  Council  was  good  on  the  face 
of  it ;  the  Court  had  a  general  jurisdiction ;  the  objection  arose 
incidentally  on  the  pleadings  ;  and  it  did  not  appear  from  the  very 
subject-matter  of  the  suit,  as  it  does  here,  that,  in  dne  of  two 
alternatives,  their  decision  must  be  an  excess  of  jurisdiction.  Nor 
has  it  yet  been  decided  that  prohibition  lies  to  the  Judicial 
Committee.  In  HaU  v.  Maule  (2)  an  incidental  matter  had  arisen 
which  the  Ecclesiastical  Court  was  considered  to  have  the  power  of 
determining ;  and  till  they  came  to  a  wrong  decision  there  was 
no  ground  for  interference.  In  Griffin  v.  Ellis  (3)  the  general 
jurisdiction  of  the  spiritual  Court  over  the  parties  and  subject- 
[  *608  ]  matter  was  clear ;  and  this  Court  thought  it  no  sufficient  Aground 
for  a  prohibition,  that  the  rate,  the  subject  of  the  suit,  was  alleged, 
in  the  course  of  pleading,  to  be  retrospective.  According  to  Com. 
Dig.,  Prohibition,  (F  1),  "a  prohibition  shall  be  granted  to  the 
spiritual  Court  in  all  cases  where  the  ecclesiastical  Judge  proceeds 
in  a  matter  out  of  their  jurisdiction,"  even  ''  though  the  temporal 
Court  has  not  cognizance  of  the  matter  for  which  the  libel  is  in  the 
spiritual  Court "  (which,  however,  is  not  the  present  case) ;  and  the 
examples,  in  (F.  2)  and  (6.  8),  of  cases  in  which  the  suit  in  pro- 
hibition lies  or  does  not  lie,  are  strongly  applicable  here.  The 
argument  that,  if  the  Court  has  a  general  jurisdiction,  its  proceed- 
ings cannot  be  interfered  with  by  prohibition  till  after  sentence,  is 
answered  by  the  judgment  of  the  Court  in  ScammeU  v.  Wilkinson  (4), 
which  meets  this  case,  if  the  observations  of  Lawrbnce,  J.  as  to  a 
will  be  applied  to  a  •faculty.  And  in  Burder  v.  Veley{5)  Lord 
Denman,  Ch.  J.,  in  delivering  the  judgment  of  the  Court,  said :  '*  A 
second  point  was  urged,  that  prohibition  ought  not  to  go  from  this 
Court  to  the  Court  Christian  ;  the  main  reason  being  that  the  latter 
has  exclusive  jurisdiction  over  the  subject-matter,  which  is  said  to 
be  purely  of  ecclesiastical  cognizance,  and  that  appeal  lies  from 
the  Consistory  Court  to  the  Court  of  Arches."  "  There  is  no  title 
in  our  law  under  which,  if  we  look  to  the  facts  appearing  in  the 
several  cases,  more  confusion  and  contradiction  may  be  found." 
"  But  the  principle  itself,  however  hard  to  apply,  is  clear.    It  is 

(1)  7  Ad.  &  El.  713.  (4)  2  East,  652. 

(2)  7  Ad.  &  El.  721.  (6)  12  Ad.  &  El.  233,  266. 

(3)  11  Ad.  &E1.  743. 
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this ;  that,  if  any  inferior  Court  will  entertain  a  suit  \vhich  appears     Hallack 
by  the  libel  in  the  outset,  or  is  shown  on  the  face  of  the  proceedings,         j^^^ 
to  be  beyond  its  Jurisdiction,  the  Courts  of  Westminster  Hall  have   ^niveesitt 
no  discretion  ^to  award  or  refuse  the  writ,  but  are  bound  to  award   Cambbidqe. 
it."    And,  afterwards,  adverting  to  Gould  v.  Gapper  (i),  his  Lordship       t  *^^  ^ 
says :  "  We  are  convinced  that  the  case  not  only  rests  on  authority 
which  lye*  could  hardly  be  warranted  in  disturbing,  but  is  founded 
on  good  reason ;  indeed,  that  it  flows  from  the  principle  of  pro- 
hibition, which  Blackstone  states  to  be  the  danger  of  a  different 
decision  of  the  same  rights  and  even  of  the  same  identical  interests 
by  different  Courts ;  *  an  impropriety,'  he  observes,  *  which  no  wise 
Government  can  or  ought  to  endure,  and  which  is  therefore  a  ground 
of  prohibition.'  "     The  argument  on  Full  v.  Hutching  (2)  and  other 
cases,  in  the  latter  part  of  the  same  judgment,  shows  at  least  the 
inclination  of  the  Court  against  delay  in  the  application  of  this 
remedy.     The  principles  recognised  by  the  Court  of  Error  in  Veley 
V.  Burder{3)  as  to  granting  prohibition  where  the  Ecclesiastical 
Court  has  the  general  jurisdiction,  agree  with  those  laid  down  by 
the  Court  of  Queen's  Bench. 

Sir  W.  IF.  FoUett,  in  reply  [cited  Buliver  v.  Hose  (4),  Brabin 

V.  Tred€nnick{5)y  Langley  v.  Chute  {6),  Chesterton  v.  Farter  (7)  and 

Hally.  Maule{s)]. 

Cur.  adv.  vidt, 

LoBD  Dbnman,  Gh.  J.  now  delivered  judgment :  [  612  ] 

This  is  a  demurrer  to  a  declaration  in  prohibition,  upon  the 
hearing  of  which  many  more  cases  were  cited,  and  a  much  wider 
range  of  argument  was  gone  into,  than  we  feel  it  necessary  to  notice 
in  the  judgment  which  we  are  about  to  give. 

The  declaration  discloses  that  the  church  of  St.  Mary's  at 
Cambridge  is  a  parish  church ;  that  the  greater  part  of  it  has  for 
four  or  five  centuries  been  occupied  by  the  members  of  the 
University,  but,  as  the  plaintiffs  allege,  unduly,  since  they  are  not 
parishioners,  nor  occupiers  of  any  house  or  houses  in  respect  of 
which  they  claim  any  prescriptive  right  That  a  faculty  was 
granted  by  the  Ecclesiastical  Court  of  Ely  in  the  year  1788,  but, 

(1)  7  R.  B.  766  (d  East,  345).  dum's  case,  Poph.  140,  and  as  Brahin 

(2)  2  Cowp.  422.  V.  Trediman,  2  Roll.  Rep.  24. 

(3)  12  Ad.  &  El.  263,  311  et  seq.  (6)  Sir  T.  Ray.  246. 

(4)  3  East,  217.  (7)  7  Ad.  &  El.  713. 

(5)  17  Vin.  Ab.  672,  tit.  Prohibition  (8)  7  Ad.  &  El.  721. 
(G),  pi.  7.    8.  C.  as  Brabin  and  Tra- 
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Hallack  as  the  plaintiffs  allege,  illegally,  by  which  a  part  of  the  nave,  called 
Xhk  the  Master  of  Arts*  Pit,  and  the  north  and  south  galleries,  were 
University  appropriated  to  the  members  of  the  University.  That  in  the  year 
Cambridge.  1819  the  University  were  desirous  of  extending  the  Master  of  Arts' 
Fit  and  the  galleries,  and  erecting  eight  new  pews,  four  on  each  side 
of  the  extension,  to  the  Master  of  Arts'  Pit,  and  also  two  new  pews 
in  a  part  of  the  porch  of  the  church  ;  for  which  purpose  they  were 
[  *618  ]  desirous  of  removing  the  *organ  from  its  then  position  into  the 
tower,  and  making  some  other  alterations.  The  declaration  also 
discloses  an  agreement  by  the  churchwardens  and  parishioners 
that  these  things  should  be  done ;  but  alleges  that,  upon  application 
for  a  faculty  to  the  Ecclesiastical  Court  at  Ely,  some  differences 
arose  as  to  part  of  the  expense  being  borne  by  the  parish,  and  as 
to  the  appropriation  of  one  of  the  proposed  new  pews  in  the  porch. 
It  discloses  that  a  faculty  was  decreed,  but  never  actually  granted, 
for  making  the  proposed  alterations,  and  for  appropriating  the 
proposed  extensions  of  the  Master  of  Arts'  Pit,  and  the  galleries, 
to  the  members  of  the  University.  That  the  alterations  were 
accordingly  made  at  the  expense  of  the  University ;  and  that,  in 
the  year  1837,  the  University  obtained  letters  of  request  from  the 
Ecclesiastical  Court  at  Ely  to  the  Court  of  Arches,  and  prayed  in 
the  latter  Court  for  a  faculty  confirming  the  alterations,  and 
appropriating  the  extensions  to  the  members  of  the  University.  It 
then  alleges  that  citations  issued  from  the  Court  of  Arches  to  the 
perpetual  curate,  churchwardens,  and  parishioners  of  St.  Mary's, 
and  that  the  plaintiffs  appeared  and  petitioned  against  the  faculty. 
The  petition  is  set  out,  the  answer  of  the  University,  and  the  reply 
of  the  plaintiffs. 

Upon  these  documents  the  facts  above  set  forth  appear 
uncontradicted  ;  other  facts  are  disputed  ;  but  they  are  none  of  them 
of  an  exclusively  temporal  nature ;  neither  do  they  appear  to  be  in 
themselves  very  important. 

The  declaration  then  states  that  the  cause  is  pending  and  being 
proceeded  with  in  the  Arches  Court.  Wherefore,  and  because  the 
granting  of  such  a  licence  or  faculty  as  that  prayed  for  by  the  said 
[  *6i4  J  Chancellor,  &c.,  is  not  the  *subject  of  ecclesiastical  cognizance  and 
jurisdiction,  the  plaintiffs  pray  the  judgment  of  this  Court,  and  that 
her  Majesty's  writ  of  prohibition  may  issue. 

To  this  declaration  there  is  a  general  demurrer. 

Now  it  appears  that  the  faculty  prayed  for  has  two  objects. 
First,   the  confirming  'alterations    in   the    church  made  by   the 
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University  by  agreement  with  the  parishioners;   and,  secondly,     Hallack 

Mi 

the  appropriating  the  extensions  to  the  members  of  the  University.  the 
It  is  not  pretended  that  the  granting  a  faculty  as  to  alterations  in 
a  church,  and  as  to  the  distribution  of  seats  in  general,  is  not  Cambridge. 
matter  of  ecclesiastical  cognizance ;  neither  is  it  pretended  that  there 
is  any  thing  objectionable  in  the  faculty  now  prayed  for,  so  far  as 
the  first  object  of  it  goes.  The  whole  objection  rests  upon  the 
second  object ;  and  cases  are  cited  to  show  that  a  faculty  appro- 
priating a  pew  to  a  man  and  his  heirs  is  bad ;  that  it  cannot  be 
granted  except  as  annexed  to  the  occupation  of  a  house  in  the 
parish ;  and  that  no  person  can  claim  a  pew  in  respect  of  a  house 
out  of  a  parish,  except  by  prescription.  Therefore  it  is  said  this 
faculty  asks  too  much  ;  it  asks  that  which  cannot  be  legally  granted 
in  any  view  of  the  case,  that  which  the  Ecclesiastical  Court  has  no 
jurisdiction  to  grant;  and  therefore  this  Court  is  called  upon  to 
prohibit  the  Ecclesiastical  Court  from  entertaining  the  suit  for  the 
faculty  altogether. 

This  is  obviously  premature.  This  Court  has  no  power  to 
prohibit  the  Ecclesiastical  Court  from  granting  a  faculty  to  confirm 
the  alterations  which  have  been  made ;  the  suit,  therefore,  must 
proceed  quoad  them,  in  order  that  the  Ecclesiastical  Court,  within 
whose  proper  jurisdiction  that  matter  is,  may  determine  whether 
the  faculty  shall  be  granted  or  not.  With  respect  *to  the  other  [  ♦eis  ] 
object  of  the  faculty,  assuming,  for  the  sake  of  the  argument,  that 
the  extensions  cannot  be  legally  appropriated  as  prayed,  and  also 
assuming  that  a  prohibition  will  lie  in  respect  of  an  application 
vx  gratia  for  a  faculty  before  it  is  granted  (which  is  by  no  means 
a  clear  point),  still  we  are  not  to  presume  that  the  Ecclesiastical 
Court  will  not  take  care  to  limit  the  faculty  (if  any  be  granted)  to 
those  objects  which  may  be  legally  embraced  in  it. 

The  case  of  Byerley  v.  Windm  (i),  which  appears  the  nearest 
in  point  to  the  present,  was  decided  entirely  upon  the  ground  that 
an  issue  was  raised  in  the  Ecclesiastical  Court  upon  a  question 
of  fact  which  could  only  be  tried  by  a  jury  in  the  temporal  Court. 
In  the  present  case  no  temporal  right  is  in  issue ;  and  nothing  is 
attempted  to  be  drawn  from  the  temporal  Courts  ad  aliiul  examen. 

We  are  therefore  of  opinion  that  the  declaration  does  not  show 
any  sufficient  grounds  for  the  writ  of  prohibition,  and  that  judg- 
ment must  be  given  for  the  defendants. 

Judgment  for  defendants. 

(1)  29  E.  R.  IG7  (5  li.  &  C.  1). 


890  1841.     Q.  B.     1  Q.  B.  616—617.  [b.b. 

1841.       EEG.  V.  LEDGAED  and  Others,  Mayor,  Aldermen,  and 
—  *  Councillors  of  the  Borough  of  Poole. 

f  ^^^  ^         (1  Q.  B.  616—624 ;  S.  C.  10  L.  J.  a  B.  198 ;  1  G.  &  D.  728  (sub  nom.  IL  v. 

Mayor  of  Poole),) 

The  Com-t  will  not  hear  a  return  to  a  peremptory  mandamtis,  though 
stating  an  attempt  made  to  comply  with  the  writ,  and  causes  by  which  it 
had  been  frustrated. 

On  mandamus  to  the  mayor,  aldermen,  and  burgesses  (the  body  corporate) 
of  P.,  to  make  a  borough  rate  for  the  purpose  of  paying  instalments  on  a 
bond  executed  (under  stat.  5  &  6  Will.  lY.  c.  76,  s.  67  (!))>  in  their  name,  no 
return  being  made,  a  peremptory  mandamus  issued,  which  was  disobeyed, 
and  an  attachment  was  then  moved  for  against  the  mayor,  aldermen,  and 
burgesses.  The  peremptory  writ  had  been  served  on  the  mayor  and  several 
aldermen  and  councillors  :  Held  that  (assuming  the  motion  to  be  in  other 
respects  maintainable)  an  attachment  including  the  burgesses  in  general  could 
not  be  granted ;  and  the  Court  discharged  the  rule,  though  the  prosecutor 
offered  to  confine  it  to  those  parties  who  had  been  served  with  the  writ. 

A  mandamus  to  pay  instalments  on  the  bond,  by  enforcing  payment  of 
the  present  borough  rate,  or  laying  a  new  one,  is  bad,  unless  it  show  that 
the  corporation  has,  or  professes  to  have,  no  other  means  of  payment; 
for  the  prosecutor  is  not  to  select  the  fund  out  of  which  payment  shall  be 
made. 

This  objection  is  not  too  late  on  motion  for  an  attachment  for  disobeying 
a  peremptor}*^  mandamus  to  pay  or  make  a  new  rate. 

BoBERT  Hennino  Parr,  having  been  dismissed  from  the  office 
of  town  clerk  of  the  borough  and  town  and  county  of  Poole,  after 
the  passing  of  stat.  5  &  6  Will.  lY.  c.  76,  claimed  compensation, 
which  the  corporation  awarded  him  to  the  amount  of  4,5002.,  giving 
the  bond  of  the  mayor,  aldermen,  and  burgesses,  according  to 
sect.  67  of  the  Act,  for  payment  of  the  principal  by  instalments,  and 
interest,  *^  out  of  the  funds  of  the  said  borough  "  (2).  The  first  two 
instalments  and  interest  thereon  being  unpaid,  to  the  amount  of 
1,6682.,  this  Court,  in  Trinity  Term,  1889,  made  a  rule  absolute  for 
a  mandamus  calling  upon  the  mayor,  aldermen,  and  burgesses  to 
^'  enforce  payment  of  the  existing  borough  rates  of  the  said  borough, 
[  *617  ]  or  make  and  cause  *to  be  collected  another  borough  rate  for  the 
said  borough,  and  with  the  same  to  pay  to  the  said  Robert  Henning 
Parr  the  said  first  and  second  instalments,  with  the  interest "  &c. 

The  mandamus  issued,  May  25th,  1889.  A  return  was  made  by 
seven  members  of  the  town  council,  stating,  in  substance,  that  on 
October  11th,  1839,  two  of  them  had  made  and  seconded,  and  the 
rest  had  supported,  in  the  town  council,  a  motion  that  measures 
should  be  taken  for  laying  a  borough  rate  in  order  that  the  council 

(1)  Bep.  45  &  46  Vict.  c.  50,  s.  5.  Cor}x>ratw)i   of  Pooh,   2    Keen,    190  ; 

(2)  See  27ie  Aitoiney-Gtrneral  v.  Tht      Same  v.  Same,  4  My.  &  C.  17. 
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might  be  prepared  with  an  answer  to  the  mandamus ;  which  motion  bbo. 
was  opposed  by  the  rest  of  the  council,  and  lost.  The  Court  lkdqabu 
quashed  this  return  on  motion  (November  25th,  1889),  the  parties 
consenting ;  and  a  peremptory  mandamus  was  awarded.  This  writ, 
directed  to  the  mayor,  aldermen,  and  burgesses,  recited  the  giving 
of  the  bond  and  its  condition;  the  defaults  in  payment;  applications 
made  to  the  mayor,  aldermen,  and  burgesses,  to  pay  the  instalments 
and  interest,  and  to  enforce  payment  of  the  existing  borough  rates, 
or  make  and  cause  to  be  collected  another  borough  rate,  and  with 
the  same  to  pay  &c. ;  neglect  and  refusal  by  them  to  pay,  or  to 
enforce  or  make  and  cause  to  be  collected  i&c. ;  and  that  1,668{. 
remained  unpaid  ;  and  it  concluded  :  '^  we,  being  willing  "  &c., 
''do  peremptorily  command  you  the  said  mayor,  aldermen,  and 
burgesses  of  the  said  borough,  firmly  enjoining  you,  that  immediately 
after  the  receipt  of  this  our  writ  you  do  enforce  payment  of  the 
existing  borough  rates''  &c.  (as  in  the  mandamus),  '*  or  make  and 
cause  to  be  collected "  &c.,  '^  and  with  the  same  to  pay ''  &c., 
''  together  with  the  interest  "  &c.,  **  lest  by  your  default  the  same 
complaint  should  be  repeated  to  us.  And  "^how  you  shall  have  [  *6i8  ] 
executed  this  our  writ  make  known  to  us  at  Westminster,  on 
Saturday  the  25th  day  of  January  next,  then  returning  to  us  this 
our  said  writ.  And  this  you  are  not  to  omit.  Witness "  &c. 
This  writ  was  personally  served  on  the  mayor,  four  of  the 
aldermen,  and  seventeen  of  the  councillors. 

In  Hilary  Term,  1840,  the  mayor,  aldermen,  and  burgesses  filed 
a  return  to  the  peremptory  mandamus.  The  return  stated  that 
some  part  of  the  arrear  had  been  paid  to  Parr,  and  that  a  borough 
rate  had  been  made,  but  not  collected  by  reason  of  the  inability 
of  the  inhabitants ;  with  other  allegations,  which  it  is  unnecessary  to 
Bet  forth.  A  rule  was  obtained  in  the  same  Term  (January  29th), 
calling  upon  the  mayor,  aldermen,  and  burgesses  to  show  cause  why 
the  return  should  not  be  taken  ofif  the  file,  and  why  an  attachment 
should  not  issue  against  them  for  their  contempt  in  not  obeying 
the  peremptory  mandamus ;  on  notice  of  the  rule  to  be  given  to 
them  in  the  meantime.  The  rule  was  grounded  on  an  affidavit 
stating  service  of  the  peremptory  writ  on  the  mayor,  &c.,  as  above 
mentioned.     In  Easter  Term  (May  12th),  1840, 

Crowder  showed  cause : 

(Lord  Denman,  Ch.  J. :  How  can  there  be  a  return  to  a  peremptory 
mandamus  !     The  writ  does  not  call  upon  you  to  show  cause.) 
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Beg.        The  corporation  desire  to  show  what  they  have  done,  and   that 


r. 


lbdoabd.     money  cannot  be  obtained. 

(Pattbson,  J. :  We  never  can  allow  a  return.) 

Then  as  to  the  other  part  of  the  rule.  An  attachment  should 
be  against  individuals  by  name:  here  it  is  moved  for  against 
the  mayor,  aldermen,  and  burgesses. 

(Patteson,  J. :  It  should  issue  against  those  only  who  had 
disobeyed. 

L  *619  ]  LoBD  Denman,  Ch.  J. :  *Where  no  return  is  made,  a  peremptory 

mandamus  issues  against  those  persons  to  whom  the  mandamus 
was  directed ;  but  it  should  seem  that  an  attachment  ought 
to  be  granted  only  against  those  particular  persons  who  refuse 
to  pay  obedience.  Here  the  attachment  is  moved  for  against 
the  whole  body:  whereas  the  governing  body  is  only  the  town 
council  (1). 

LiTTLEDALE,  J. :  How  is  the  sheriff  to  execute  an  attachment 
against  the  **  mayor,  aldermen,  and  burgesses  ?  *') 

Erie  and  Bally  contra  : 

The  prosecutor  seeks  for  an  attachment  against  those  only  upon 
whom  the  writ  was  served.  But  there  is  nothing  unreasonable  in 
moving  for  an  attachment  against  the  body  corporate,  the  bond 
being  executed,  and  the  return  made,  by  them. 

(LiTTLEDALE,  J. :  Your  attachment  would  go  against  all  the 
inhabitants  who  were  burgesses,  even  the  working  people. 

Pattbson,  J. :  The  burgesses  cannot  interfere  with  what  is  done 
imder  the  mandamus.) 

LoBD  Denman,  Ch.  J. : 

It  is  common  justice  that,  where  individuals  are  to  be  charged 
with  contempt  and  threatened  with  attachment,  they  should  have 
the  opportunity  of  exculpating  themselves.  Here  the  prosecutor 
moves  against  the  whole  corporation,  and  then  proposes  to  select 
particular  parties  against  whom  he  shall  proceed.  If  the  town 
council  have  decided  not  to  obey  the  writ,  that  might  be  prima  facie 

(1)  See  Hex  v.  Churchwardens  and  Otjeraeers  of  Salop,  Bull,  N.  1\  201. 
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evidence  on  a  motion  against  all  of  them  ;  but,  however  that  may         Reg. 
be,  *the  present  application,  which  includes  the  burgesses,  cannot     ledgard. 
be  supported.  [  'fi-io  ] 

LiTTLEDALE,  Patteson,  and  Coleridge,  JJ.  concurred. 

Rule  absolute  to  take  return  off  the  file  ;  rule  for  attach- 
ment  discharged. 

In  Trinity  Term,  1840,  a  rule  was  obtained  calling  on  George 
Ledgard,  the  mayor,  George  Hancock  and  three  others  (all  named), 
aldermen,  and  Bobert  Slade  and  several  others  (all  named), 
councillors,  of  the  borough  of  Poole,  defendants  in  this  prosecu- 
tion, to  show  cause  why  an  attachment  should  not  issue  against 
them  for  their  contempt  in  not  obeying  the  peremptory  vian- 
damus ;  on  notice  to  be  given  to  them  respectively.  In  the  same 
Term  (i), 

Crowder  and  Cockburn  for  some  of  the  defendants,  and  Barstow 
for  the  rest  (including  the  mayor),  showed  cause,  and  took 
a  preliminary  objection  to  the  mandamu^i : 

The  writ  requires  the  mayor,  aldermen,  and  burgesses  to  enforce, 
or  to  make  and  collect,  a  borough  rate ;  but  this,  by  stats.  5  &  6 
Will.  IV.  c.  76,  s.  92,  and  7  Will.  IV.  &  1  Vict.  c.  81,  s.  2,  is  the 
function  of  the  town  council  only,  to  be  exercised  where  they  find 
the  borough  fund  deficient ;  and  the  burgesses  are  not  all  coun- 
cillors. With  the  corporations  prior  to  stat.  5  &  6  Will.  IV.  c.  76, 
the  case  was  different:  in  those  a  governing  body  acted  in  the 
name  of  the  whole :  now  there  are  different  bodies  in  the  corporation, 
having  their  respective  offices  prescribed. 

(Patteson,  J. :  By  sect.  6  the  body  *corporate  is  made  capable  of       [  ♦62i  ] 
acting  "  by  the  council.") 

That  is  where  an  act  of  the  whole  body  is  to  be  done.  A 
viandamus  should  *'  be  directed  to  those,  and  to  those  only  that  are 
to  obey  the  writ :  "  per  Powell,  J.  in  Reg.  v.  The  Mayor,  dc,  of 
Jliiiford  (2).  The  objection  is  not  too  late,  the  proceeding  being  a 
criminal  one,  in  which  strictness  ought  to  be  observed,  and  th 
defect  appearing  on  the  face  of  the  writ. 

(1)  June  16th.     Before  Lord  Den-  (2   2  Salt.  701. 

man,  Ch.  J. ,  Littledalo  and  Patteson,  J  J. 


SU  1841.     Q.  B.     1  Q.  B.  621—622.  [b.b« 


Rbo.  Erie,  with  whom  was  Ball,  contra  : 

Ledoabd.  The  town  council  are  only  a  committee  acting  for  the  mayor, 
aldermen,  and  burgesses,  who  have  given  their  bond,  and  are  called 
upon  to  satisfy  the  condition.  The  debt  and  duty  are  their's. 
Sect.  6  of  Stat.  5  &  6  Will.  IV.  c.  76,  shows  that  they  act  by  the 
council.  And  it  would  be  inconvenient  if  writs  of  mundamus  were 
directed  to  the  town  council,  which  is  a  varying  body,  instead  of 
the  corporation,  which  is  permanent. 

(Lord  Denmam,  Gh.  J. :  We  had  better  go  into  the  case.) 

Counsel  were  then  heard  on  the  merits  of  the  application ;  and 
it  was  contended  that  a  rate  for  the  purpose  specified  in  the 
mandamus  would  be  retrospective,  and  therefore  bad.  Woods  v. 
Reed  (i),  and  stat.  7  Will.  IV.  &  1  Vict.  c.  81,  s.  2,  were  referred  to. 

Cur.  adv,  rult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

[  '622  ]  In  this  case  a  bond  was  executed  by  the  corporation,  *to  pay  the 

prosecutor  a  sum  of  more  than  4,000{.  by  instalments.  An  action 
was  brought  upon  it,  and  judgment  given  for  the  plaintiff  (2).  No 
payment  being  made,  a  mandamus  issued  to  the  corporation  to 
pay  out  of  the  existing  rate,  or  to  impose  a  new  rate.  To  this  a 
return  was  made  so  utterly  inapplicable  and  absurd,  that  it  was 
summarily  quashed  on  motion,  and  might  properly  have  exposed 
those  who  signed  it  to  process  of  contempt. 

Hereupon  a  peremptory  mandamus  was  awarded ;  and  to  this 
also  a  return  was  made.  This  was  not  permitted  to  be  argued,  no 
return  to  a  peremptory  mandnmns  being  under  any  circumstances 
receivable. 

The  peremptory  mandamus  was  still  not  obeyed:  and  for  this 
disobedience  the  corporation  is  said  to  be  in  contempt ;  and  a  rule 
for  an  attachment  against  them,  obtained  on  very  long  affidavits, 
and  opposed  by  others  of  equal  length,  was  fully  argued  before  us. 

We  can  take  no  notice  of  the  political  movements  which  have 
agitated  the  town  of  Poole,  in  this  late  stage  of  the  proceedings.  No 
other  question  can  now  be  raised,  than  whether  the  mandamus  itself 
is  good  in  law.  The  disobedience  is  fully  proved,  and  not  denied. 
But  any  objections  to  its  validity  may  still  be  taken.     If  they  had 

(1)  40  1{.  K.  761  (2  M.  &  W.  777).  (2)  By  default. 


VOL.  Lv.j  1841.    Q.  B.     1  Q.  B.  622—624,  895 

been  pointed  out  before  and  held  fatal,  we  should  have  been  bound        Rxo, 

to  abstain  from  enforcing  it,  and  cannot  now  issue  an  attachment  if     LsroABa 

the  writ  itself  be  vicious.     Now  it  recites  the  bond,  and  that  two 

instalments  are  due  and  unpaid,  and  that  frequent  applications 

have  been  made  to  the  mayor,  aldermen,  and  burgesses  to  pay  the 

same,  and  to  enforce  payment  of  the  existing  borough  rate,  or  to 

make  and  cause  to  be  collected  *another  rate  ;  but  that,  notwith-       [  '623  ] 

standing,  a  great  part  of  the  two  instalments  is  still  unpaid.     It 

then  proceeds  to  peremptorily  command  the  said  mayor,  aldermen, 

and  burgesses  to  enforce  payment  of  the  existing  rate,  or  to  impose 

another,   and  with   the  same  to  pay  those  instalments    to   the 

prosecutor. 

One  objection  arose  from  the  Municipal  Reform  Act,  which 
enables  the  town  council  only  to  make  rates,  and  was  therefore 
said  to  render  them  alone  responsible  to  the  law  for  improperly 
refusing  to  make  them.  The  answer  given  was  that,  in  that 
respect,  they  represent  the  corporation,  and  the  corporation  must 
be  called  upon  to  do  all  acts  necessary  for  the  performance  of  their 
corporate  functions,  though  the  duty  in  particular  cases  may  be 
thrown  on  some  sections  of  the  general  body.  But  we  do  not  find 
it  necessary  to  discuss  this  objection,  because  another  was  pointed 
out  to  which  no  answer  can  be  given.  It  arises  in  the  mandatory 
part  of  the  writ,  which  does  not  simply  enjoin  payment,  leaving 
the  corporation  to  apply  the  necessary  means,  but  specifies  the 
means  by  which  payment  is  to  be  obtained,  leaving  no  option  of 
resorting  to  any  other.  No  reason  is  assigned  for  requiring  pay- 
ment out  of  the  present,  or  any  future  rate,  more  than  by  the 
application  of  any  other  fund  which  the  corporation  may  possess. 
By  the  clause,  66,  of  stat.  5  <&  6  Will.  lY.  c.  76,  enacting  com- 
pensations, they  are  to  be  paid  out  of  the  borough  fund,  not  out 
of  that  portion  of  it  which  consists  of  rates ;  nor  is  there  any 
allegation  in  the  mandamus  that  the  corporation  have  no  other 
fund  from  which  the  payment  may  be  drawn,  or  have  excused 
themselves  by  reason  of  a  deficiency  of  these  rates  alone. 
Nothing,  then,  appears  to  justify  the  prosecutor  in  selecting  the 
particular  mode  *of  raising  funds  for  the  payment  of  his  com-  [  *C2i  ] 
pensation ;  and  his  writ  is  misconceived  in  its  most  important 
clause.  It  follows  that  we  should  not  be  justified  in  enforcing 
obedience  to  it  by  attachment. 

It  was  laid  down  that,  after  a  return  made,  no  objection  can  be 
taken  to  the  writ,  in  the  case  of  lieu;  v.  The  Mayor  and  Corporation 
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Reg.         of  York  (i) ;  but  this  cannot  now  be  considered  as  law,  this  Ciourt 
lbdqard.     having  in  numerous  cases  permitted  such   objection   to  prevail 
where  a  return  has  been  argued.    Rex  v.  The  Margate  Pier  Com- 
pany {2)  is  clear  on  this  point,  and  also  an  authority  expressly 
showing  that  the  objection  to  the  present  writ  is  a  good  one. 

Rule  dischargciL 


1841.       REG.    V.    The    JUSTICES   of  the   WEST  RIDING    of 
^!ll^-  YORKSHIRE. 

r  H24  "I 

(In  the  Matter  of  Bastow.) 

(1  Q.  B.  624—631 ;  S.  C.  10  L.  J.  M.  C.  137  ;  1  G.  &  D.  198 ;  5  Jur.  «24.) 

Where  the  justices  in  Petty  Sessions  had  allowed  accounts  which  were 
complained  of,  but,  as  they  themselves  deposed,  had  not  entered  fuUy  into 
the  case,  under  the  impi'ession  that  an  appeal  lay  to  the  Quarter  Sessions, 
and  that  the  case  involved  important  questions  of  law,  this  Court,  after 
deciding  that  no  such  appeal  lay,  i-efused  a  mandamus  to  the  Pett>'  Sestdons 
to  review  the  allowance. 

Sir  G.  a.  Lewin  obtained  a  rale,  in  last  Michaelmas  Term, 
calling  upon  the  justices  of  the  West  Biding  to  show  cause  why 
a  mandamm  should  not  issue,  commanding  them  to  enter  con- 
tinuances, and  hear  the  appeal  of  Cowling  Ackroyd  against  the 
allowance  of  the  accounts  of  Abram  Bastow,  late  surveyor  of 
[  *625  ]  the  highways  *for  the  township  of  Great  Horton  in  the  parish 
of  Bradford. 

The  affidavits  stated  that  Bastow  appeared  before  three  justices 
at  a  special  Session  for  the  highways  on  27th  May,  1840,  to  exhibit 
his  yearly  accounts;  when  Ackroyd  objected  to  certain  items. 
The  magistrates  allowed  the  items :  but,  as  two  of  the  magistrates 
themselves  and  Ackroyd  deposed,  they  did  not  enter  fully  upon 
the  case,  under  the  impression  that  an  appeal  lay  to  the  Quarter 
Sessions,  and  that  some  important  questions  of  law  were  likely 
to  arise.  The  appeal  was  entered  at  the  July  Sessions,  and 
adjourned  ;  and  it  came  on  to  be  heard  at  the  last  October  Quarter 
Sessions;  when  the  Sessions,  being  of  opinion,  upon  argument, 
that  no  appeal  lay  to  them,  dismissed  the  appeal.  Ackroyd  made 
an  affidavit  of  merits. 

(1)  5  T.  R.  66.  dall,  ante,  p.  275;  Rex  v.  The  Church 

(2)  3  B.  &  Aid.  220.     See  also  Reg.       Trustees  of  St.  Fancras,  3  Ad.  &  El. 
v.  VoivtUf  ante,  p.  265  ;  Re</,  v.  Ktn-      d3d ;  Rex  v.  ISame,  6  Ad.  &  EL  314. 
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In    last   Term   [the  Court    decided    that  no   appeal    lay  and         Reo. 

discharged  the  rule  (i)].  Xhb 

Justices  of 

TUB  \^EST 

In  last  Easter  Term,  Sir  G.  A.  Lenin  obtained  a  rule  nisi       Ridinh. 
for  a  mundamuH  commanding  the  three  justices  who  allowed  the       [  ^^^  ] 
accounts,  and  others  their  fellows,  to  review  the  allowance.     The 
rule  was  drawn  up  on  reading  the  affidavits  upon  which  the  last 
rule  was  obtained. 
In  last  Easter  Term, 

Baines  and  Pashlcy  showed  cause  (2) : 

The  case  has  been  already  heard  at  Petty  Sessions ;  and  this 
Court  will  not  inquire  into  the  grounds  of  their  decision.  If  the 
justices  in  Petty  Sessions  had  refused  to  hear  (as  in  Rex  v.  The 
Justices  of  Cumberland  (3) ),  the  Court  might  have  granted  the 
mandamus  ;  but  they  will  not  do  so  where  the  justices  have  professed 
to  hear,  and  made  a  general  adjudication :  Hex  v.  The  Justices  of 
Cheshire  (4),  Rex  v.  Frieston  (5),  Rex  v.  The  Justices  of  Carnarvon  (6), 
Rex  *v.  llie  Licensing  Magistrates  of  the  Ward  of  Farringdon  [  •eso  ] 
Without  (7),  Rex  v.  Pratt  (8).  The  appellant  himself  has  acquiesced 
in  the  mistake  in  law :  he  cannot  now  set  aside  the  proceedings  on 
the  ground  of  such  a  mistake :  Bilbie  v.  Lumley  (9).  If  the  justices 
themselves  are  to  be  considered  as  promoting  this  application,  then, 
supposing  that  they  have  power  to  hear  again,  they  may  do  so,  if 
they  think  fit,  without  a  mandamus ;  and,  in  such  a  case,  the 
Court  will  not  grant  the  writ :  Regina  v.  Gamble  (lo).  If  the  justices 
have  no  such  power,  the  Court  cannot  create  it. 

Starkie  and  Sir  G.  A,  Lewin,  contra  : 

The  affidavits  show  that,  properly  speaking,  there  has  been 
neither  a  hearing  nor  that  which  professed  to  be  a  hearing :  the 
principle,  therefore,  admitted  on  the  other  side,  applies  in  terms. 

(1)  The  xx)int  arose  under  the  re-      in  the  case  as  counsel,  took  no  part  in 
pealed  section  44  of  the  Highway  Act,      the  decision. 

lR3o  (5  &  6  Will.  IV.  c.  50).     See  now  (3)  4  Ad.  &  El.  695. 

s.  9  of  the  Highways  and  Locomotives  W  ^  Ad.  &  El.  398. 

Act,  1878,  which  substitutes  a  different  (5)  39  Tl.  E.  674  (5  B.  &  Ad.  597). 

procedure.    This  portion  of  the  case  (6)  22  B.  B.  636  (4  B.  &  Aid.  86). 

as    originally    reported    is    therefore  (7)  4  Dowl.  &  By.  735. 

omitted.— A.  C.  (8)  7  Ad.  &  El.  27. 

(2)  May  6th.    Before  Lord  Denman,  (9)  6  B.  B.  479  (2  East,  469). 

Ch.  J.,  Patteson  and  WilHams,   JJ.  (10)  62  B.  B.  278  (11  Ad.  &  El.  69). 

Wightman,  J.,  haying  been  engaged 
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Keg.  Unless  this  rule  be  made  absolute,  the  right  of  complaint  given  to 

Xhb  ratepayers  dissatisfied  with  the  accounts  by  sect.  44  of  stat.  5  «&  6 

^^^  Will.  IV.  c.  50,  will  be  totally  defeated  in  this  instance. 


Justices  of 

THE 
BlDIHO. 


(Lord  Denman,  Ch.  J. :  The  circumstances  of  this  case  would 

make  us  wish  to  grant  a  rule  absolute  ;  but  we  doubt  whether  we 

have  the  power.) 

Cur.  adr.  vult. 

Lord  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

We  think  we  have  no  power  to  issue  this  mandamus  to  two 

justices  to  hear  and  decide  on  the  allowance  of  accounts,  they 

having  already  done  so,  though  under  a  mistaken  notion  that  an 

appeal  lay  to  the  Sessions,  and  though  they  are  now  anxious  to 

[  ^631  ]      enter  upon  the  merits  *of  the  case.     To  unravel  the  grounds  and 

motives  which  may  have  led  to  the  determination  of  a  question 

once  settled  by  the  jurisdiction   to  which  the  law  has   referred 

it,  would  be  extremely  dangerous:  but  many  authorities  prove 

that  it  is  beyond  our  own  competency;  and  there  is  none  to  the 

opposite  effect. 

Rule  discharged. 


1841.       REG.  V.  The  INHABITANTS  op  BRIGHTHELMSTONE. 

^^^'       (1  Q.  B.  674—677 ;  S.  C.  10 L.  J.  M.  C.  93;  I  G.  &  D.  54  (sub  nom.  Beg.  v.  Tnhahi- 
r  g74  1  (ants  of  Brighton).) 

Sect.  2  of  stat.  1  Will.  IV.  c.  18,  applies  to  settlements  as  well  by  paying 
parochial  rates  as  by  renting  tenements :  Therefore  a  pauper,  who  hires  and 
occupies  a  tenement  for  a  whole  year  in  conformity  with  the  provisions  of 
stat.  6  Oeo.  lY.  c.  57,  may  gain  a  settlement  by  payment  of  rates,  though 
he  has  not  paid  the  whole  of  a  year's  rent;  provided  he  has  paid  as  much  of 
it  as  amounts  to  10/. 

On  appeal  against  an  order  for  the  removal  of  Ann  Richardson 
and  her  children  from  the  parish  of  Petworth,  in  Sussex,  to  the 
parish  of  Brighthelmstone  in  the  same  county,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  pauper,  Ann  Richardson,  was  the  widow  of  Joseph  Richardson, 
who,  on  27th  or  28th  March,  1888,  went  into  the  occupation  of  a 
separate  and  distinct  dwelling-house  and  building  in  the  parish  of 
Brighthelmstone  under  a  lease  for  a  term  of  years,  and  continued, 
with  his  family,  to  occupy  these  premises  till  his  death  on  27th 
March,  1889.    During  this  time  he  paid  the  first  three  quarters' 
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rent  for  the  premises  amounting  to  80/. ;  but  the  last  quarter  of  a         Rbo. 
year's  rent  was  never  paid.    He  underlet  a  portion  of  the  premises,  the  Inhabi. 
but  was  duly  assessed  in  respect  of  the  whole  to  a  poor-rate  made      ^^I*  ^' 
on  17th  July,  1838,  the  first  made  after  his  occupation,  and  to    hblmstonb. 
^another  made  on  1st  November,  1838.     The  two  rates  were  duly       [  *675  ] 
paid  by  him,  together  with  IZ.  14«.  Id,,  the  sum  apportioned  to  him 
out  of  a  rate  made  on  5th  March,  1838,  on  the  previous  occupiers 
of  the  premises.    No  other  rate  was  made  on  the  premises  during  his 
occupation.     The  Sessions  find  as  a  fact,  that  Joseph  Richardson 
occupied  the  premises  for  one  whole  year. 

It  was  urged  on  the  part  of  the  respondent  parish,  that  the  defect 
of  payment  of  one  whole  year's  rent  was  cured  by  stat.  1  Will.  IV.  c.  18, 
8.  2,  and  that  Joseph  Bichardson  bad  thus  acquired  a  settlement  in 
Brigbthelmstone  by  payment  of  the  rates  aforesaid.  On  the  other 
side  it  was  contended,  that  the  stat.  1  Will.  IV.  c.  18,  was  confined 
to  settlements  by  renting  tenements ;  and  that  settlements  by  pay- 
ment of  rates  were  still  regulated  by  6  Geo.  IV.  c.  57,  which  required 
payment  of  a  whole  year's  rent. 

If  Joseph  Bichardson  did  gain  a  settlement  in  Brigbthelmstone 
by  such  payment  of  rates,  the  order  of  Sessions  was  to  be  confirmed ; 
if  not,  then  to  be  quashed. 

«7.  Johnson  in  support  of  the  order : 

The  pauper's  husband  obtained  a  settlement,  under  6  Geo.  IV.  c.  57, 
by  payment  of  parochial  rates  in  respect  of  premises  occupied  for  a 
year,  and  by  payment  of  rent  to  the  amount  of  10{.  Sect.  2  of 
1  Will.  IV.  c.  18,  expressly  provides,  that  such  payment  shall  be 
sufficient  under  6  Geo.  IV.  c.  57.  It  was  contended  at  the  Sessions, 
that  sect.  2  of  1  Will.  IV.  c.  18,  is  confined,  as  sect.  1  is,  to  settle- 
ments gained  by  renting  a  tenement ;  and  that  a  settlement  by  pay- 
ing rates  could  only  be  gained  where  the  whole  rent  was  paid  ;  and 
cases  were  cited  to  show  that  statutes  might  be  restrained  by  their 
titles,  and  *that  the  title  here  has  reference  only  to  one  kind  of  [  *676  ] 
settlement,  namely,  to  settlements  by  renting  and  occupying  tene- 
ments. But  the  words  of  sect.  2  are  clear,  and  are  applicable  to 
both  the  species  of  settlement  included  in  the  former  statute.  (He 
was  then  stopped  by  the  Court.) 

Tyndule  and  Attree,  contra  : 

The  title  of  1  Will.  IV.  c.  18,  points  only  to  one  kind  of  settle- 
ment ;  and,  though  the  preamble  refers  to  both  kinds,  the  scope  of 
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Reo.  the  enacting  part  is  evidently  restrained  to  that  which  is  mentioned 
The  Inhabi-  in  the  title  :  Rex  v.  Stoke  Damerel  (i).  That  the  title  may  be  used 
^Brloht^  to  explain  an  Act  is  shown  by  Bates  v.  PiUing  (2),  where  Bayley,  B. 
HKLMSTONE.  makes  use  of  it  to  explain  the  Vexatious  Arrest  Act,  43  Geo.  III. 
c.  46 ;  and  by  Free  v.  Burgoyne  (3),  where  the  title  of  27  Geo.  III. 
c.  44,  for  preventing  frivolous  suits  in  the  Ecclesiastical  Courts, 
was  referred  to  for  the  same  purpose.  In  Rex  v.  Dnrsley  (4),  the 
Court  was  of  opinion  that  the  only  object  of  sect.  2  of  1  Will.  TV. 
c.  18,  was  to  make  the  operation  of  sect.  1  retrospective  as  to  settle- 
ments by  renting  a  tenement ;  but  the  argument  of  the  respondent 
parish  would  give  it  an  operation  of  a  far  more  extensive  kind. 
Taken  by  itself  the  second  section  would  certainly  apply  to  the 
whole  of  the  previous  Act  6  Geo.  IV.  c.  57;  but,  being  a  mere 
proviso  appended  to  the  principal  object  of  the  statute  as  expressed 
in  the  first  section,  it  must,  according  to  the  ordinary  rules  of 
construction,  be  confined  to  that,  and  be  taken  as  introduced  for 
the  purpose  of  explaining  and  restraining  it :  Morris  v.  Mellin  (5)  ; 
Rex  V.  St.  John  Beduardine  (6). 

[  677  ]       Lord  Denman,  Ch.  J. : 

I  can  perceive  no  intention  in  the  Legislature  to  restrict  the 
second  section  to  one  species  of  settlement. 

Patteson,  J. : 

The  first  Act,  6  Geo.  IV.  c.  57,  applies  to  both  kinds  of  settle- 
ment ;  and  the  second  section  of  1  Will.  IV.  c.  18,  is  expressed  in 
terms  sufficiently  general  to  embrace  both  the  heads  of  settlement 
referred  to  in  the  previous  Act. 


Williams,  J.  (7)  concurred. 


Order  of  Sessions  confirmed. 


(1)  6  Ad.  &  El.  308. 

(2)  2  Cr.  &  M.  374. 

(3)  31  E.  B.  2  (2  Bligh,  N.  S.  60). 

(4)  3  B.  &  Ad.  465. 


(5)  6  B.  &  0.  446. 

(6)  5  B.  &  Ad.  169. 

(7)  Wightman,    J.,    had    left    the 
Court. 
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SELLWOOD  v.  MOUNT  and  Anotheh.  imi. 

May  24. 
(1  Q.  B.  726—735;  S.  0.  10  L.  J.  M.  C.  121 ;  1  G.  &  D.  358 ;  6  Jur.  78.)  JL- 

The  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50),  s.  90,  requires  the  Court  t  ^^^  ^ 
of  Quarter  Sessions,  on  appeal  against  an  order  for  stopping  up  a  way,  to 
award  to  the  party  such  costs  as  shall  be  incun-ed  in  prosecuting  the  appeal : 
Held,  that  the  Court  cannot  award  costs,  generally,  in  the  words  of  the  Act ; 
but  must  specify  the  amount ;  and  that  an  order,  which  omitted  to  insert  it, 
could  not  be  enforced. 

Sect.  90  of  the  Act  provides  that  the  costs  shall  be  recoverable  in  the 
same  manner  as  any  penalties  are  recoverable  under  that  Act.  Sect.  101  (1) 
provides  that  where  penalties  are  recoverable,  two  justices,  before  whom 
complaint  is  made  of  any  such  offence,  shall  hear  and  determine  the  matter, 
and,  on  proof  of  the  offence,  convict  the  offender  and  adjudge  him  to  pay 
the  penalty,  &c.  Sect.  103  (1)  enacts  that  all  penalties  inflicted  by  the  Act 
for  any  offence,  and  all  costs  ordered  by  authority  of  the  Act  (the  manner 
of  recovering  which  is  not  thereby  otherwise  directed)  shaU,  on  conviction 
of  the  offences  respectively,  or  upon  order  made  as  aforesaid,  be  levied  by 
distress  and  sale  by  warrant  under  the  hands  of  two  justices  before  whom 
the  party  may  have  been  convicted : 

Held,  that  the  non-payment  of  costs,  ordered  by  the  Sessions  under 
sect.  90,  was  not  an  *' offence"  within  the  Act,  for  which  the  party  could 
be  convicted  upon  sect.  101 ;  and  that  a  warrant  of  distress,  issued  under 
sect.  103,  and  founded,  not  on  the  order  of  Sessions  itself,  but  on  a  subse- 
quent conviction  for  non-payment,  was  void,  and  no  defence  in  an  action  of 
trespass  against  the  convicting  jiistices  who  issued  it. 

Tbespass  for  breaking  and  entering  plaintiff's  house  and  taking 
his  goods.     Plea ;  Not  guilty  (by  statute). 

On  the  trial  before  Alderson,  B.,  at  the  Berkshire  Summer  Assizes, 
1839,  it  appeared  that  a  certificate  of  justices  had  been  obtained  by 
the  plaintiff,  under  stat.  5  &  6  Will.  IV.  c.  50,  s.  84,  for  stopping  up 
a  highway,  against  which  one  William  Jones  Williams  had  appealed 
to  the  Quarter  Sessions.  On  the  appeal,  a  j  ury  *  was  impanelled  under  [  *727  ] 
Beet.  89  of  the  same  Act,  who  found  that  the  way  was  not  unneces- 
sary ;  whereupon  the  Sessions,  on  3rd  July,  1838,  made  an  order  as 
follows : 

Berkshire  to  wit.  At  the  General  Quarter  Sessions  &c.  ''  Upon 
the  appeal  of  William  Jones  Williams  against  a  certificate  under 
the  hands  of  William  Morland  and  Edward  TuU,  Esqs.,  two  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Berks,  bearing 
date  the  18th  April,  1838,  for  stopping  up,  as  unnecessary,  a 
certain  public  footway  leading "  &c.,  **  occupied  by  Benjamin 
Sellwood,  and  terminating  at  or  near"  &c.,  ''all  in  the  parish  of 
East  Ilsley,  in  the  county  of  Berks,  and  upon  reading  the  certificate 
lodged  with  the  clerk  of  the  peace,  and  hearing  what  could  be  said 
by  counsel  and  witnesses  on  both  sides,  and  upon  the  return  of  a 

(1)  See  now  47  &  48  Vict.  c.  43. 
B.B. — VOL.  LV.  26 
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6BLLW00D  verdict  of  a  jury,  then  impanelled,  that  the  said  public  footway  is 
Mount.  not  unnecessary  ;  it  is  ordered,  that  the  appeal  of  the  said  William 
Jones  Williams  be  allowed,  and  that  the  said  footway  be  not  stopped 
up.  And  it  is  also  ordered  by  this  Court,  that  the  respondent, 
Benjamin  Sellwood,  pay  unto  the  appellant  the  costs  by  him 
incurred  in  prosecuting  the  said  appeal.     By  the  Court." 

(Signed)  W.  Budd,  Clerk  of  the  Peace. 

After  the  Sessions  the  appellant  gave  notice  to  the  plaintiff  of  his 
intention  to  get  the  amount  of  costs  taxed  by  the  clerk  of  the  peace, 
and  accordingly,  on  27th  December,  1838,  obtained  the  following 
allocatur  : 


j-  Respondents. 


"  In  the  matter  of  W.  J.  Williams  ....    Appellant. 

and 
The  Surveyors  of  the  Highways  of  East  Ilsley,  and 

Benjamin  Sellwood 

[  *728  ]  I  have  this  day  taxed  the  appellant's  bill  of  costs  *in  the  above 

appeal,  and  have  allowed  the  sum  of  1121.  Os.  id.    Dated  "  &c. 

Frederick  Vincent,  Deputy  Clerk  of  the  Peace,  &c. 

The  plaintiff  did  not  attend  at  the  taxation  nor  take  any  notice  of 
it ;  and  afterwards  refused  to  pay  the  amount.  Whereupon  the 
appellant  procured  a  summons  to  be  issued  against  the  plaintiff  by 
one  of  the  defendants,  reciting  such  refusal  and  requiring  him  to 
appear  and  answer  the  complaint  of  the  appellant  in  that  behalf. 
The  plaintiff  did  not  obey  the  summons,  and  the  defendants  drew 
up  the  following  conviction : 

Berkshire  to  wit.  '^Be  it  remembered  that,  on  7th  February, 
A.p.  1889,  at  Newbury  in  the  county  aforesaid,  William  Jones 
Williams,  of  East  Ilsley  in  the  said  county,  gentleman,  came  before 
us  William  Mount  and  Edward  Brice  Bunny,  Esqrs.,  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county,  and  informed 
us  that  Benjamin  Sellwood  of  "  &c.,  ''  hath  refused,  and  still  doth 
refuse,  to  pay  to  the  said  W.  J.  Williams,  the  sum  of  112Z.  Os.  4d., 
the  taxed  costs  incurred  by  him  in  prosecuting  an  appeal  against 
the  stopping  up  a  certain  public  footway  in  the  parish  of  East  Ilsley 
aforesaid,  tried  at  the  General  Quarter  Sessions  of  the  peace  holden 
at  Abingdon  in  and  for  the  said  county  on  the  8rd  July  now  last 
past,  wherein  the  said  W.  J.  Williams  was  the  appellant,  and  the 
said  B.  Sellwood  the  respondent,  contrary  to  the  statute  made" 
&c. :  '*  whereupon  the  said  B.  Sellwood,  after  being  duly  summoned 
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to  answer  the  said  charge,  did  not  appear  before  us  pursuant  to    Sbllwood 

I* 

the  said  summons  to  hear  the  charge  alleged  against  him,  but  the      mount. 

same  being  fully  proved  upon  the  oaths  of  Frederick  Vincent/'  &c., 

''credible  witnesses,  it  manifestly  appears  to  us,  the  said  justices, 

that  he  the  *said  B.  Sellwood  is  guilty  of  the  offence  charged  upon       [  *7i9  ] 

him  in  the  said  information :  it  is  therefore  considered  and  adjudged 

by  us,  the  said  justices,  that  the  said  B.  Sellwood  be  convicted,  and 

we  do  hereby  convict  him  of  the  offence  aforesaid,  and  we  do  hereby 

declare  and  adjudge  that  the  sum  of  1121,  Os.  4d."  &c.  "  is  due 

from  the  said  B.  Sellwood  unto  the  said  W.  J.  Williams  for  the  costs 

and  expenses  by  the  said  W.  J.  Williams  incurred  in  prosecuting 

the  said  appeal  as  aforesaid,  and  as  the  law  directs,  according  to 

the  form  of  the  statute  in  that  case"   &c.     Given  under  our 

hands,  the  day  and  year  above  written. 

W.  Mount, 

Edwabd  Bunny. 

This  conviction  was  returned  and  filed  at  the  Quarter  Sessions, 
9th  April,  1889. 

The  plaintiff  still  refusing  to  pay  the  costs,  the  defendants,  on 
14th  February,  1889,  issued  a  distress  warrant  (i)  to  a  constable, 
reciting  tlie  plaintiff's  refusal  to  pay  Williams  the  sum  of  112/.  0«.  4d., 
"  the  taxed  costs  incurred  by  him  in  prosecuting  an  appeal  against 
the  stopping  up  of  a  certain  public  footway  in  the  parish  of  "  &c. ; 
and  commanding  the  constable  "  to  levy  the  said  amount,  together 
with  the  sum  of  1/.  Is.,  the  costs  attending  the  information  laid 
before  us,  making  together  the  sum  of  118/.  Is.  4d.,  by  distress  of 
the  goods  and  chattels  of  the  said  Benjamin  Sellwood  "  &c.  Under 
this  warrant  the  trespasses  complained  of  were  committed. 

It  also  appeared  that  the  defendants,  apprehending  that  the 
conviction  filed  as  above  was  defective  in  substance,  prepared 
another  in  July,  and  produced  it  at  the  trial  as  a  defence  to  the 
action.  The  learned  *Baron  thought  that  the  second  was  admissible  [  *730  ] 
in  evidence,  but  was  of  opinion  that  both  were  bad  ;  and  the  jury, 
by  his  Lordship's  direction,  found  for  the  plaintiff,  damages  20/. 

In  the  following  Term,  Ludlow,  Serjt.  obtained  a  rule  nisi  for  a 
new  trial.    In  last  Hilary  vacation, 

Wkatelei/  and  Tynchiit  showed  cause  (2) : 
The  order  of  Quarter  Sessions  was  invalid,  and  could  not  be 

(1)  This  warrant  is  more  fully  stated      before  liord  Denman,  Ch.  J..  Little- 
iii  the  next  case,  jfost,  p.  407.  dale  and  Pattesou,  JJ. 

(2)  On  6th  and  16th  of  February, 

26—2 
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Bellwood  enforced.  It  should  have  ascertained  the  exact  amoirnt  of  costs 
MouKT.  incurred  by  the  appellant  (i).  That  Court  has  no  power  over  the 
costs  of  an  appeal,  unless  it  be  given  by  a  statute.  It  is  not 
incident  to  their  jurisdiction,  Burn's  Justice,  vol.  i.  p.  164  (2), 
where  the  practice  is  stated  to  be,  that  the  Sessions  direct  the 
clerk  of  the  peace  to  ascertain  and  report  to  them  the  items  of 
expenditure  which  may  be  the  ground  of  their  decision,  but  that 
they  must  themselves  determine  the  sum.  [They  cited  Hex  v. 
]]'ar(jrave  (3),  Rex  v.  Sldnn{4),  Kex  v.  Townsend  (5),  and  Ex  parU 
Uolloicay  (6).] 

[  731  ]  Ludlow,  Serjt.,  Sir  W.  W.  FoUett,  Carrimjton,  and  F.  V.  Lee, 

contra : 

[  732  ]  The  order  of  Sessions  is  good  without  ^ascertaining  the  exact 

amount  of  costs.     The  Act  directs  the  Court  to  award  *'  the  costs 

incurred  "  by  the  successful  party.    It  leaves  no  discretion  as  to 

the  amount.     That  is  a  mere  matter  of  calculation  capable  of  being 

reduced  to  a  certainty  at  any  time  either  by  the  officer  of  the  Court, 

or  before  the  justices  to  whom  application  is  made  for  a  warrant. 

In  the  cases  relied  upon  on  the  other  side  a  discretion  was  to  be 

exercised  by  the   Sessions,   which  it  was  evidently  improper  to 

delegate.     *     *     * 

Cur.  adv.  vtdt. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trespass  against  two  magistrates,  under 
[  ^733  ]  whose  conviction  and  warrant  the  goods  of  *the  plaintiff  had  been 
seized.  The  Court  of  Quarter  Sessions  for  Berkshire,  at  the  July 
Sessions,  1888,  upon  an  appeal  against  an  order  of  justices  stopping 
up  a  highway,  had  impanelled  a  jury  under  the  89th  section  of 
stat.  5  &  6  Will.  IV.  c.  50,  who  found  that  the  way  was  not 
unnecessary.  The  Court  accordingly  allowed  the  appeal,  and  by 
their  order  directed  "  that  the  respondent,  Benjamin  Sellwood  " 
(the  present  plaintiff),  "  pay  unto  the  appellant  the  costs  by  him 
incurred  in  prosecuting  the  said  appeal,"  using  the  words  of  the 
90th  section  of  the  Act.  The  costs  were  taxed  on  the  27th  of 
December  following  by  a  deputy  of  the  clerk  of  the  peace  in  the 

(1)  Other  objections  were  pointed      (4th  ed.). 

out,   but  the  decision  uf    the   Court  (4)  1  Bott.  470,  pi.  487. 

makes  it  unnecessary  to  notice  them.  (5)  1  Bott.  327,  pL  323  (6th  ed.) ; 

(2)  28th  ed.  by  Chitty.  .S.  C,  10  Viner  Ab.  417,  Poor  (A). 

(3)  2    Nol.    P.  L.   p.    574,    n.   (4)  (6)  1  Dowl.  P.  C.  26. 
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absence  of  the  plaintiff.     Afterwards  the  plaintiff  was  summoned     Sbllwood 
before  the  two  defendants  for  not  paying  the  costs,  but  did  not       mount. 
attend,  and  they  proceeded  to  convict  him,  and  to  levy  the  amount 
by  their  warrant,  conceiving  themselves  to  be  called  upon  to  do  so 
by  the  90th  and  lOSrd  sections  of  the  Act. 

The  90th  section  directs  that  ^*  the  costs  awarded  by  Sessions 
shall  be  recoverable  in  the  same  manner  as  any  penalties  or 
forfeitures  are  recoverable  under  this  Act."  The  lOSrd  section 
provides,  ''  that  all  penalties  and  forfeitures  by  this  Act  inflicted, 
or  authorised  to  be  imposed,  for  any  offence  against  the  same,  and 
all  balances  due  from  a  surveyor,  and  all  costs  and  charges  to  be 
allowed  and  ordered  by  the  authority  of  this  Act  (the  manner  of 
levying,  recovering,  and  applying  of  which  is  not  hereby  otherwise 
particularly  directed)  shall,  upon  proof  and  conviction  of  the 
offences  respectively  before  any  two  or  more  justices  either  by  the 
confession  of  the  party  offending,  or  by  the  oath  of  any  credible 
witness  or  witnesses  (which  oath  such  justices  *are  in  every  case  [  •734  J 
hereby  fully  authorised  to  administer),  or  upon  order  made  as 
aforesaid,  be  levied,  together  with  the  costs  attending  the  informa- 
tion, summons,  and  conviction,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender  or  person  liable  or  ordered  to  pay  the  same, 
respectively,  by  warrant  under  the  hands  of  two  or  more  justices 
before  whom  the  party  may  have  been  convicted  (which  warrant 
such  justices  are  hereby  empowered  and  required  to  grant)." 

The  defendants  drew  up  a  conviction,  which  was  returned  and 
filed  at  the  Sessions ;  but  it  was  in  some  respect  defective,  and 
they  produced  at  the  trial  another  drawn  up  correctly,  supposing 
them  to  have  power  to  convict  at  all.  The  second  was  objected  to 
as  being  too  late,  but  was  received  by  the  learned  Judge. 

It  is  not  necessary  for  us  to  decide  whether  it  was  properly 
received,  inasmuch  as  we  agree  with  the  learned  Judge,  who  held 
that  neither  conviction  furnished  a  defence  to  the  action. 

Assuming,  for  the  moment,  that  the  order  of  Sessions  was  valid, 
we  are  of  opinion  that  the  non-payment  of  the  costs  awarded  by  it 
was  no  offence  against  the  Act  for  which  any  penalty  or  forfeiture 
is  by  the  Act  inflicted,  or  authorised  to  be  imposed  ;  consequently, 
that  there  could  be  no  conviction  of  the  plaintiff  for  such  non-pay- 
ment. The  103rd  section  must  be  read  reddendo  singula  singulis^ 
and  the  true  construction  of  it  is,  that  the  j  ustices  shall  issue  their 
warrant  upon  a  conviction,  where  there  has  been  an  offence  for 
which  a  penalty  or  forfeiture  is  inflicted  or   authorised  to  be 
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sellwood     imposed;  and  ''upon  order  made  as  aforesaid,'*  when  costs  have 

Mount.       ^^^^  awarded  and  not  paid  ;  notwithstanding  the  words  **  under  the 

[  *7^5  ]      hands  *of  two  or  more  justices  before  whom  the  party  may  have 

been  convicted." 

But  the  order  of  Sessions  is  itself  defective  for  not  specifying  the 

amount  of  the  costs.    The  Sessions  cannot  delegate  their  authority, 

and  it  has  been  several  times  held  that  they  cannot  order  a  party  to 

pay  costs  to  be  taxed  by  the  clerk  of  the  peace.     See  2  Nolan's 

P.  L.  812,  and  574  (i),  Her  v.  Wargravey  T.  T.  45  Geo.  III.  (2),  Re.r 

V.  Skinn  (s)y   Hex  v.  Street  (4).     A  distinction  was  attempted   in 

argument  between  those  cases  and  the  present,  because  the  statutes, 

on  which  they  were  decided,  give  "  reasonable  costs  "  ;  whereas  the 

statute  in  question  gives  the  "  costs  incurred  by  the  party  "  ;  bat  it 

is  a  distinction  without  a  difference.     It  is  as  necessary  to  ascertain 

the  fact  what  amount  of  costs  has  been  incurred,  as  to  judge  what 

amount  is  reasonable  ;  either  duty  falls  upon  somebody ;  and  that 

somebody  must  be  the  Court,  in  the  absence  of  any  authority  to 

delegate  the  duty. 

This  rule  will  by  no  means  prevent  the  Court  of  Sessions  from 

directing  their  officer  to  tax  the  costs  in  their  aid,  and  adopting  his 

taxation  as  their  own  act,  and  inserting  the  amount  in  their  order. 

Such  a  course  was  held  to  be  proper  in  Ex  jmiie  Holloway  (5),  and 

we  entirely  agree  in  that  decision;  but  it  does  not  warrant  the 

making  an  order  for  "  costs  incurred,"  and  leaving  the  amount  to 

be  ascertained  by  an  officer  after  the  Sessions.     The  rule  for  a  new 

trial  must  be  discharged. 

Rule  discharged  (6). 


18*1-  LOCK  V.   SELLWOOD. 

May  24. 
(1  Q.  B.  736—739 ;  S.  C.  1  G.  &  D.  366,  n.) 

L  '  "  J  Where  a  distiess  warrant  was  issued  to  levy  the  costs  incurred  by  a 

party  in  prosecuting  an  appeal  under  sect.  88  of  the  Highway  Act,  183«> 
(5  &  6  Will.  lY.  c.  50),  which  did  not  recite  any  order  of  Quarter  Sessions 
for  payment  of  such  costs,  but  was  founded  on  a  subsequent  conviction  by 
two  justices  out  of  Sessions  for  non-payment  of  such  costs  :  Held,  that  the 
warrant  was  illegal,  and  that  no  property  passed  to  the  vendee  of  goods 
seized  and  sold  under  it. 

Trover  for  goods  of  the  plaintiff.     Plea,  denying  the  plaintiff's 
property. 

(1)  4th  ed.  (4)  9  East,  25. 

(2)  2  Nol.  P.  L.  574,  n.  (4).  (5)  1  Dowl.  P.  C.  26. 

(3)  1  Bott.  327,  pi.  323.  (6)  See  the  next  two  cam. 
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This  cause  came  on  to  be  tried  before  Alderson,  B.,  at  the  same        Lock 

mm 

Assizes,  as  the  preceding  case  of  Sellwood  v.  Mounts  and  the  same    sellwood. 

documents  were  given  in  evidence.     The  plaintiff  was  a  purchaser 

of  the  goods  distrained  under  the  warrant  issued  to  the  constable 

upon  the  convictioll  set  forth  in  that  case.     For  the  defendant  it 

was  urged  at  Nisi  Prius,  that  the  warrant  of  distress  was  bad,  and 

that  the  sale  under  it  passed  no  property  to  the  plaintiff.    Evidence 

was  also  given  to  show  that  he  was  not  a  bond  fide  purchaser,  but 

a  mere  instrument  of  Williams,  the  appellant.     For  the  plaintiff  it 

was    contended    that,   whether    the    order   of    Sessions,    or    the 

subsequent  conviction,  was  valid  or  not,  the  sale  under  the  warrant 

of  distress  was  indefeasible  and  sufidcient  to  pass  the  property. 

The  warrant  was  as  follows  (i) : 

'*  Berks  to  wit.  To  the  constable  of  the  parish  of  East  Ilsley  in 
the  county  of  Berks :  Whereas  Benjamin  Sellwood  of "  &c.,  "  is 
this  day  convicted  before  us,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  upon  the  oath  of  W.  J.  Williams 
of"  &c.,  ''a  credible  witness,  for  that  the  said  B.  Sellwood  hath 
refused,  and  still  doth  refuse,  to  pay  to  the  said  W.  J.  Williams  the 
sum  of  1122.  0^.  Ad,,  the  taxed  costs  incurred  by  him  in  prosecuting 
an  appeal  against  the  stopping  up  of  a  certain  public  footway  in  the 
parish  of  East  Ilsley  aforesaid,  "^tried  at  the  General  Quarter  [  41737  ] 
Sessions  of  the  peace  holden  at  Abingdon  in  and  for  the  said  county 
on  the  8rd  July  now  last  past,  wherein  the  said  W.  J.  Williams  was 
the  appellant  and  the  said  B.  Sellwood  respondent,  contrary  to  the 
statute  "  &c.  (5  &  6  Will.  IV.  c.  60) :  "  These  are  therefore  in  her 
Majesty's  name  to  command  you  to  levy  the  said  sum  of  112Z.  Os.  4^., 
together  with  the  sum  of  IZ.  Is,  the  costs  attending  the  information 
laid  before  us,  the  summons,  and  conviction,  making  together  the 
sum  of  118/.  1«.  4^.,  by  distress  of  the  goods  and  chattels  of  the 
said  B.  Sellwood ;  and  if,  within  the  space  of  four  days  next  after 
such  distress  by  you  taken,  the  said  sum  of  118L  Is.  4(/.,  together 
with  the  reasonable  charges  of  taking  and  keeping  the  same,  shall 
not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  out  of  the  money  arising  by  such  sale  that  you 
do  pay  the  said  sum  of  118/.  Is.  Ad.  to  the  said  W.  J.  Williams, 
returning  the  overplus  upon  demand  to  him  the  said  B.  Sellwood, 
the  reasonable  charges  of  taking,  keeping,  and  selling  the  said 
distress  being  first  deducted ;  and  if  sufficient  distress  cannot  be 
found  of  the  goods  and  chattels  of  the  said  B.  Sellwood  whereon  to 

(1)  Schedule^  No.  23  of  5  &  0  Will.  IV.  c.  50,  contains  the  form  of  wan-ant. 
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Lock        levy  the  said  sum  of  113Z.  Ij;.  id.,  that  then  you  certify  the  same  to 
Sbllwood.    u8,  together  with  this  warrant.     Given  under  our  hands  this  14th 
February,  1839. 

"  W.  Mount. 
"Edward  B.  Bunny." 

The  plaintiff  was  nonsuited  under  the  direction  of  the  learned 

Judge.     Ludloiv,  Serjt.  in  the  following  Term  obtained  a  rule  fim 

to  set  aside  the  nonsuit,  and  the  case  was  argued  in  last  Hilary 

r  •^SS  ]       vacation  (i)  by  the  same  *counsel  as  that  of  Sellwood  v.  Mount  (2), 

the  Court  having  directed  the  two  rules  to  be  brought  on  together. 

For  the  defendant  it  was  contended,  as  in  Sellwood  v.  Mount  (2)^ 
that  the  warrant,  and  all  proceedings  founded  upon  the  order  and 
conviction,  were  defective  for  the  reasons  there  stated ;  and  that, 
as  the  proceedings  were  not  merely  erroneous  or  voidable,  but 
absolutely  void  on  the  face  of  them,  the  sale  under  the  distress  was 
a  mere  nullity  and  passed  no  property.  That  where  a  party,  whose 
property  was  sold  under  a^./a.,  got  the  judgment  reversed,  he  had 
restitution  from  the  opposite  party ;  there  was,  therefore,  no  good 
reason  why  he  should  also  recover  back  the  goods ;  but  that  here 
the  party's  only  remedy  was  to  get  back  the  goods,  or  their  value, 
from  the  vendee,  or  those  jointly  concerned  in  the  conversion. 

For  the  plaintiff  it  was  contended,  as  before,  that  the  order, 
conviction,  and  warrant  were  all  sufficient;  that  any  informality 
was  cured  by  the  express  provisions  of  the  statute ;  and  that,  at  all 
events,  a  bona  fide  vendee  ought  to  be  protected,  by  analogy  to  the 
case  of  sales  under  a  writ  of  execution  upon  a  judgment  afterwards 
vacated.  Upon  this  point  the  following  cases  were  cited :  Anon., 
Dyer,  863  a,  pi.  24,  Turner  v.  Felgate  (3),  Doe  d.  Emmett  v.  7%om  (4), 
Doe  d.  Batten  v.  Murlass  (5),  Farrant  v.  Thompson  (6). 

Cur.  adv.  x-ult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
[  739  ]  jjj  ^ijjg  ga^ae  we  are  of  opinion  that  the  nonsuit  was  right.     We 

think  the  warrant  illegal  upon  the  face  of  it,  not  only  for  the 
reasons  given  in  our  judgment  in  the  case  of  Sellwood  v.  Mount  (2), 

(1)  February  6th  and  16tli.    Before         (3)  1  Lev.  95. 

Lord  Denman,  Ch.  J.,  Littledale,  and         (4)  14  R.  R.  485  (1  M.  &  S.  425). 
Patteson,  JJ.  (5)  18  B.  B.  325  (6  M.  &  S.  110). 

(2)  Antr^  p.  401.  (6)  24  B.  B.  571  (5  B.  &'Ald.  826). 
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but  because  it  does  not  state  any  order  of  Sessions  for  costs  at  all ;        lock 
and  it  is  plain  that  the  justices  out  of  Sessions  could  not  award    sellwood. 
costs. 

But  it  is  said,  that  the  bond  JUU  purchaser  under  a  distress 
warrant  is  protected,  though  the  warrant  be  bad,  by  analopiy  to  the 
cases  of  purchasers  from  the  sheriff  under  a  fieri  facias  afterwards 
set  aside. 

No  case  was  cited  in  which  such  a  point  has  been  determined, 
and  we  think  that  the  analogy  does  not  hold.  But  we  are  also  of 
opinion  that  the  plaintiff  in  this  case  was  not  a  bond  fide  purchaser. 
The  whole  sale  was  contrived  between  him  and  Williams,  the 
appellant,  who  was  desirous  of  getting  his  costs.  The  plaintiff  was 
one  of  the  appraisers,  and  himself  fixed  the  price  of  the  goods, 
of  which  he  was  afterwards  the  pretended  purchaser  with  money 
furnished  by  Williams.     The  rule  must  be  discharged. 

Rule  discharged. 


REG.   V.   GEOEGE  LONG,   Esquire  (1).  i84i. 

(1  Q.  B.  740—747  ;  S.  C.  10  L.  J.  M.  C.  124 ;  1  G.  &  D.  367 ;  6  Jur.  98.)  ^^24. 

Where  the  Recorder  of  a  Borough  Court  oonfinnB  an  order  of  removal  [  740  ] 
with  costs  under  the  Poor  Law  Amendment  Act,  1834,  s.  82,  but  without 
specifying  the  amount,  a  taxation  of  costs,  after  the  end  of  the  Sessions, 
is  irregular,  though  the  amount  be  submitted  to  the  Recorder  (after  the 
termination  of  Sessions),  and  approved  of  by  him:  and  an  order  for 
payment  of  the  taxed  costs  cannot  be  enforced. 

Poi'LDEN,  in  Michaelmas  Term,  1840,  obtained  a  rule  nisi  for  a 
mandamus,  calling  upon  George  Long,  Esq.,  one  of  the  magistrates 
of  the  Police  Court  of  the  metropolis,  sitting  at  the  Police  Court 
at  Marlborough  Street,  within  the  Metropolitan  police  district,  to 
receive  such  informations  and  complaints  as  have  been  or  shall  be 
duly  laid  before  him  by  the  churchwardens  and  overseer  of  the 
poor  of  the  parish  of  Portsea  in  the  borough  of  Portsmouth  in  the 
county  of  Southampton,  against  Bobert  Cook,  one  of  the  overseers 
of  the  poor  of  the  parish  of  St.  James  within  the  liberty  of  West- 
minster in  the  county  of  Middlesex,  or  against  such  other  overseer 
or  overseers  of  the  poor  of  the  said  parish  of  St.  James  as  have 
neglected  and  refused,  or  shall  neglect  &c.,  to  pay  the  sum  of 
43Z.  \s.  &{.,  the  amount  of  costs  certified  by  the  Court  of  General 

(1)  Cf.  SouthampUni  Oaslight  and  (1877)  2  Q.  B.  D.  371,  46  L.  J.  M.  C. 
Coke   Co,  y.   Southampton    Onardiana      238. — A.  C. 
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Kko.         Quarter  Sessions  for  the  borough   of   Portsmouth,  and  by  them 
LoNo.        ordered  to  be  paid  (as  after  mentioned) ;  and  to  proceed  thereupon 
to  levy  the  said  sum  &c. 

The  certificate  was  as  follows.  "At  the  General  Quarter 
Sessions "  &c.  (caption) :  ''  By  the  Court.  The  appeal  of  the 
parish  of  St.  James,  within  the  liberty  "  &c.,  "  made  onto  this 
Court  from  and  against  the  order "  &c.  (of  two  justices,  for  the 
removal  of  certain  paupers  from  the  parish  of  Portsea  to  that  of 
St.  James)  :  ''  Upon  hearing  the  said  appeal,  and  what  was  alleged 
by  counsel  on  both  sides,  this  Court  doth  order  that  the  said  recited 
r  *74i  ]  order  be,  and  the  same  is  hereby,  confirmed  *with  costs.  And  this 
Court  doth  certify  that  the  respondents  are  entitled  to  their  just 
and  reasonable  costs  and  charges  in  and  about  the  said  appeal,  to 
the  sum  of  48Z.  Is.  Sd.y  and  doth  order  that  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  St.  James  shall,  on 
notice  to  them  or  any  or  either  of  them  given  of  this  order, 
pay  or  cause  to  be  paid  unto  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Portsea  the  said  sum  of  48Z.  1«.  Sd, 
accordingly." 

In  support  of  the  motion  it  was  sworn  by  the  respondents' 
attorney  that  this  appeal  was  tried  before  the  Recorder  at  the 
Portsmouth  Borough  Sessions,  December  27th,  1839,  when  the 
Court  confirmed  the  order  of  removal  with  costs :  "  and  that  there- 
upon application  was  made  by  the  counsel  for  the  said  respondents 
that  the  said  Court  would  name  a  sum  to  be  paid  by  the  said 
appellants  to  the  said  respondents  for  their  costs :  and  that  such 
application  was  refused  upon  the  ground  that  the  practice  of  the 
Recorder  in  those  cases  was  to  leave  the  amount  to  be  settled  by 
the  officer  of  the  Court.  That,  upon  the  said  order  for  costs 
having  been  given,  the  party  attending  on  behalf  of  the  appellants 
left  the  Court;  and,  the  said  appeal  being  the  last  remaining 
business  at  the  Sessions,  the  Court  was  immediately  afterwards 
adjourned.*'  That,  immediately  upon  the  order  for  costs  being 
given,  the  respondents'  attorney  applied  to  the  clerk  of  the  peace 
(he  being  the  proper  officer)  respecting  the  costs;  and  he,  in 
answer  to  such  application,  directed  the  attorney  to  make  out  and 
forward  to  him  an  account  of  the  respondents'  costs,  with  the 
papers  relating  to  the  appeal;  which  he  did.  The  clerk  of  the 
peace  also  made  affidavit,  stating  the  answer  of  the  Recorder  as 
above  mentioned,  and  that  the  clerk,  as  such  officer  of  the  Court, 
r  •742  J      *was  directed  to  settle  the  amount  of  costs,  and  was  thereupon 
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applied  to  as  before  mentioned;  /'but,  the  said  appeal  being  the  Rro. 
last  remaining  business  of  the  Sessions,  and  the  Court  having  Long. 
immediately  afterwards  adjourned,  this  deponent  was  unable  to 
attend  to  the  matter  during  the  sitting  of  the  Court,"  but  gave 
directions  to  the  respondents'  attorney,  as  stated  in  the  preceding 
affidavit.  That,  the  account  and  papers  being  delivered  accordingly, 
**thi8  deponent  did  carefully  go  through  such  papers  and  the 
account  of  costs  incurred  by  the  respondents,  and  ascertained  and 
settled  the  amount  thereof  at  the  sum  of  43/.  1.9.  8d.;  and  that, 
having  done  so,  he  this  deponent  submitted  the  same  and  the 
particulars  thereof  to  the  said  Recorder  for  his  sanction ;  and  that 
the  said  Recorder  stated  that  he  saw  nothing  unreasonable  in 
the  amount  at  which  this  deponent  had  ascertained  and  settled 
such  costs;  and  therefore  this  deponent  made  out  a  certificate 
thereof  by  virtue  of  the  statute"  &c.,  and  delivered  the  same  to 
the  respondents. 

The  affidavit  stated  a  demand  of  the  costs,  and  refusal  on  the 
ground  that  the  Recorder  had  not  ordered  any^  specific  sum  to  be 
paid,  and  that  the  attorney  for  the  appellants  had  not  seen  the 
bill  of  costs,  or  been  present  at  the  taxation.  The  respondents 
applied  to  Mr.  Long,  the  sitting  justice  at  the  Metropolitan  Police 
Court,  Marlborough  Street,  within  whose  jurisdiction  the  parish 
of  St.  James  is  situate,  complaining  of  the  non-payment ;  but  he 
refused  to  receive  the  complaint  or  issue  a  warrant  to  levy, 
although  the  guardians  of  the  poor  of  Portsea  offered  him  an 
indemnity. 

In  opposition  to  the  rule  it  was  sworn  by  the  senior  messenger  of 
the  Board  of  Directors  of  St.  James's,  who  ^attended  the  Sessions  [  *743  ] 
on  their  behalf,  that  the  27th  December,  1889,  on  which  the  appeal 
was  heard,  was  the  last  day  of  the  Sessions,  "  and  that  the  said 
Sessions  then  terminated  without  any  adjournment."  That,  after 
the  appeal  was  determined,  the  respondents'  counsel  applied  for 
costs,  which  application  was  opposed  on  the  ground  that  it  was  not 
customary  to  give  costs  beyond  the  nominal  amount  of  408.  except 
on  frivolous  appeals;  ''but  that  the  said  Recorder,  although  he 
admitted  that  the  said  appeal  was  a  proper  appeal  to  be  brought 
before  the  said  Sessions,  and  had  been  well  conducted  on  both 
sides,  nevertheless  stated  that  he  thought  he  ought  to  give  the 
respondents  costs;  whereupon  the  said  counsel  for  the  said 
appellants  applied  to  the  said  Recorder  then  to  name  the  amount 
of  such  costs ;  but  the  said  Recorder  declined  to  name  the  amount 
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KfiG.         of  the  cotiis  to  be  paid  by  the  said  appellants  at  the  time  of  the 
Long.        hearing  of  the  said  appeal,  observing  that  he  saw  no  reason  why 
he  should  not  grant  costs  as  in  a  civil  action,  to  be  taxed  by  the 
officer  of  the  Court.     That "  deponent  *'  has  been  in  the  habit  of 
attending  the  Middlesex,  Surrey,  and  many  other  Courts  of  Quarter 
Sessions  m  England,  for  upwards  of  twelve  years  past,  and  never 
knew  an  instance  of  costs  exceeding  408.  being  granted  on  parish 
appeals,  except  in  cases  of  an  aggi*avated  or  frivolous  nature,  and 
that,  in  such  latter  cases,  the  costs  were  always  settled  during  the 
Sessions  by  the  clerk  of  the  peace,  in  the  presence  of  both   the 
appellants  and  respondents."      The  vestry  clerk  of  St.  James's 
stated  that  no  bill  of  costs  was  ever  delivered,  or  notice  of  taxation 
given,  to  the  appellants,  and  that  he  and  they  were  still  wholly 
[  *744  ]       ignorant  of  the  items  composing  the  43/.  Is.  Sd. ;  *and  that  no 
person  attended,  or  had  an  opportunity  of  attending,  the  taxation 
on  their  behalf.    That,  after  receiving  the  order  of  Sessions,  he 
applied  to  the  clerk  of  the  peace,  Mr.  Howard,  and  was  informed 
by  him  that  the  appeal  was  heard  on  the  concluding  day  of  the 
Sessions,  and  that  they  '^  then  terminated  without  adjournment ;  " 
and  that,  on  December  30th,  the  respondents'  bill  of  costs  was 
brought  by  their  solicitor  for  taxation  to  Mr.  Howard,  who  then 
went  over  it  with  him.     That  Mr.  Howard  also  informed  deponent 
that  it  was  a  novel  case  at  the  Borough  Sessions  to  give  costs  on  an 
appeal,  and  the  first  instance  in  which  he  had  been  called  upon  to 
tax  such  costs ;  that  he  had  sent  the  bill  of  costs  to  the  Recorder 
for  approval,  and  had  received  an  answer  from  him,  by  letter, 
dated  6th  January,  1840,  saying  that  he  was  not  much  qualified  to 
judge  of  such  charges,  but  giving  an  opinion  as  to  the  propriety  of 
allowing  some  of  the  items;    and  that  Mr.  Howard  afterwards 
finally  settled  the  amount  of  such  costs,  and  inserted  them  in  the 
order  of  Sessions.     That  the  appellants  had  no  previous  notice 
of  the  Recorder  being  so  consulted.      That  the  deponent  "has 
enquired  the  practice  in  similar  cases  at  the  Sessions  in  Middlesex, 
and  deponent  has  been  informed,  and  verily  believes  the  fact  to 
be,  that  it  is  the  invariable  practice  at  such  Sessions,  when  costs 
are  given  on  an  appeal  beyond  the  jiominal  amount  of  40«.,   to 
tax  the  costs  in  the  presence  of  the  parties  on  both  sides,  and 
during  the  pendency  of  the  Sessions  at  which   such  costs  may 
be  awarded;  and  deponent  also  verily  believes  that  such  is  the 
general  practice  at  all  other  Courts  of  General  Quarter  Sessions  in 
England." 
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Sir  W.  W.  Follett,  with  whom  was  W.  H.  Watson,  now  showed         Kbg. 
cause  (1) :  Long. 

The  question  depends  upon  the  application  of  stat.  4  &  5  Will.  IV,  t  745  ] 
c.  76,  s.  82,  which  enacts  that  "  upon  every  such  appeal  the  Court 
before  whom  the  same  shall  be  brought  shall  and  may,  if  they 
think  fit,  order  and  direct  the  parish  against  which  the  same  shall 
be  decided  to  pay  to  the  other  Buch  costs  and  charges  as  may  to 
such  Court  appear  just  and  reasonable,  and  shall  certify  the 
amount,"  which  is  to  be  recoverable  as  penalties  and  forfeitures  are 
under  the  Act*  that  is,  by  distress  warrant  of  two  justices, 
according  to  sect.  99,  or  of  one  justice  acting  in  one  of  the 
metropolitan  police  offices,  under  stat.  3  Geo.  IV.  c.  55,  s.  15. 
The  costs  here  were  not  regularly  taxed.  The  clerk  of  the  peace 
took  an  account  from  the  successful  party,  in  the  absence  of  the 
other,  and  when  the  Sessions  were  over.  The  Recorder  had  no 
power  then  to  sanction  any  of  the  items.  The  general  practice  of 
Courts  of  Quarter  Sessions,  as  stated  in  the  affidavits,  is  to  tax  in 
the  presence  of  both  parties,  and  during  the  Sessions  at  which  the 
costs  are  awarded. 

(LoBB  Denman,  Ch.  J. :  We  have  held  this  morning  that  the 
giving  of  costs  must  be  the  act  of  the  Court,  though,  in  doing  it, 
they  may  take  the  advice  of  their  officer  (2). ) 

The  books  on  this  subject  lay  down  that  the  Sessions  cannot  award 
costs  to  be  taxed  by  the  clerk  of  the  peace.  There  was  not  in  the 
l)re8ent  case  an  adjournment  of  the  Court  to  allow  time  for  the 
taxation,  but  the  Sessions  were  at  an  end.  (He  was  then  stopped 
by  the  Court.) 

Erie  and  Paidden^  contra  :  [  746  1 

The  Recorder  is  the  sole  judge  of  the  Borough  Court ;  and  it  is 
sufficient  if  he  has  directed  the  taxation  of  costs  according  to  his 
own  practice. 

(Lord  Denman,  Ch.  J. :  If  the  party  to  be  burdened  with  costs 
consents,  the  judgment  may  perhaps  be  given  nunc  pro  tunc,  though 
the  taxation  be  out  of  Sessions.    Otherwise,  when  the  Sessions  are 

(1)  The  case  was  brought  on  in  la^jt  over,    the    Court    recommending    an 

Hilary  Term,    January  28th,    when  arrangement  between  the  parishes. 

n'.  H,  WaUon  refeiTed  to  2  Nol.  P.  L.  (2)  SeHivoinI  v.  Mount ^  ante,  p.  401. 
312,  574.    The  motion,  however,  stood 
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jiKo.        over,  the  Recorder's  authority  is  gone.    Here  he  gave  no  jadgment 
Long.       as  to  the  amount  of  costs.) 

He  gave  judgment  for  such  sum  as  might  be  ascertained  by  the 
officer's  report. 

(Lord  Denman,  Gh.  J. :  The  Court  should  have  continued  till  the 
report  was  made. 

Patteson,  J.  mentioned  Ex  parte  HoUoway  (i).) 

This  was  an  absolute  order  for  costs,  when  it  was  made ;  only  it 
required  to  be  completed  by  the  officer's  taxation.  It  was  an 
inchoate  judgment  at  the  Sessions,  and  was  made  up  when  the 
clerk  of  the  peace  reported. 

Lord  Denman,  Gh.  J. : 

If  the  Gourt  had  been  a  continuing  Gourt  they  would  have  been 
competent  to  act  when  the  report  was  made.  As  it  is,  the  ultimate 
order  is  a  judgment  given  without  a  Gourt.  I  hope  that  we  have 
not  said  any  thing  which  may  make  taxation  appear  too  much  a 
ministerial  act.  It  is  a  judicial  act,  though  the  execution  of  it  is 
delegated  to  an  officer. 

Patteson,  J. : 

In  considering  this  case  I  was  struck  with  some  apparent  analogy 
to  our  own  practice.  But  the  decisions  show  that  at  Quarter 
Sessions  there  can  be  no  costs  unless  given  in  the  order  of  the  Gourt 
itself.  By  stat.  5  &  6  Will.  IV.  c.  76,  s.  105,  the  Recorder  of  a 
Borough  has  '^ power  to  do  all  things  necessary  for  exercising"  his 
[•747]  jurisdiction,  "as  fully"  as  the  Gourts  of  *Quarter  Sessions  for 
counties  ;  but  not  more  so.     The  rule  must  be  discharged. 

Williams  and  Goleridoe,  JJ.  concurred. 

liule  discharged. 

(1)  1  Dowl.  P.  C.  26. 
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BELL  V.  TWENTYMAN  (1).  i84i. 

(1  Q.  B.  766—775 ;  S.  C.  10  L.  J.  Q.  B.  278;  1  G.  &  D.  223;  6  Jur.  336.)  -Vay24. 

Declaration  in  case,  alleging  that  plaintiff  was  reversioner  of  a  house,  [  ^^  J 
garden,  and  pi^emises,  then  occupied  by  his  tenant,  J.  B. ;  that  defendant 
was  possessed  and  in  the  occupation  of  a  close  near  to  the  house  &c. ;  and 
that  before  and  at  the  time  &c,  there  was  a  watercourse  in  the  close,  and 
defendant,  by  reason  of  his  possession  of  the  close,  ought  to  have  scoured 
and  kept  open  the  watercourse  so  often  as  was  necessary,  to  prevent  the 
water  from  being  obstructed,  and  from  running  out  of  the  watercourse 
unto,  into,  and  under  the  said  house  &c.  Breach,  that  defendant,  during 
the  tenant^s  occupation,  wrongfully  permitted  the  watercourse  to  be 
obstructed  for  want  of  proper  cleansing,  insomuch  that  the  water  was 
penned  back,  and  ran  into  and  damaged  the  said  house,  to  the  injury  of 
plaintiff^ s  reversion. 

Plea,  that  a  wall,  parcel  of  the  plaintiff's  said  premises,  was  situate  near 
to  the  said  watercom-se  and  to  defendant's  close ;  and,  by  reason  of  the  said 
wall  being,  through  the  neglect  of  J.  B.,  the  tenant,  in  that  behalf, 
ruinous  &c.,  part  of  the  said  wall,  near  to  the  said  watercourse,  before  and 
at  the  times  ftc,  fell  down,  and,  by  means  thereof,  rubbish  &c.,  being 
part  of  the  materials,  fell  into  the  watercourse,  and  the  same  was  thereby 
choked  up  as  in  the  declaration  &c.,  and  the  water  for  a  short  time 
unavoidably  was  penned  back  &c.,  and  ran  out,  as  in  the  declaration 
mentioned.  Averment,  that  defendant,  in  a  short  and  reasonable  time 
after  he  had  notice  that  the  watercourse  was  so  choked  up  ftc,  and  before 
action  brought,  viz.  on  &c. ,  cleansed  out  the  same,  so  that  the  water  flowed 
as  it  ought  to  do : 

Held,  on  general  demurrer,  that  the  alleged  default  of  the  tenant  was  no 
answer,  the  plea  not  showing  that  the  owners  and  occupiers  of  the  estate  for 
the  time  being  were  bound  to  repair  the  wall  which  fell. 

And  that  defendant  could  not  excuse  himself  by  averring  that  he  repaired 
as  soon  as  he  had  notice  of  the  injury,  for  that  he  became  liable  at  the  time 
when  the  injury  occurred. 

So  if  he  had  alleged  that  he  repaired  as  soon  as  possible  after  the  injury. 

Case.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  &c.,  a  dwelling  hoase,  garden,  and  premises,  with  the 
appurtenances,  were  in  the  possession  and  occupation  of  Jane 
Barney  as  tenant  thereof  to  plainti£f,  the  reversion  then  and  still 
belonging  to  plainti£f;  and  that  defendant  daring  all  the  time 
aforesaid  was  and  still  is  possessed  and  in  the  occupation  of  a  close 
near  to  the  said  dwelling  house  &c.,  so  in  the  possession  &c. :  and 
that  long  before  and  at  the  time  &c.  there  was,  and  still  is,  a 
certain  watercourse  in  the  said  close ;  and,  for  a  long  time  before 
and  at  the  time  &c.,  defendant  by  reason  of  such  his  possession  of 
the  said  close  of  right  ought  to  have  scoured,  cleansed,  and  kept 
open,  and  still  of  right  ought  to  scour,  &c.,  the  said  watercourse, 

(1)  Approved     in     Ilumphries     v.      (1871)  L.  R.  6  Ex.  217, 220, 40  L.J.  Ex. 
CouBiM  (1877)  2  C.  P.  D.  239,  246,  46      129.— A.  C. 
L.  J.  C.  P.  348 ;  cf .  Carstuirs  v.  Taylor 
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Bkll        when  and  so  often  as  it  hath  been  or  should  or  might  be  necessary 
TwENTYMAN.  ^  preveiit  the  water  from  time  to  time  being  in  the  said  watercourse 

from  being  hindered  and  prevented  running  and  flowing  in  and 
[  *767  ]  ^along  the  same,  and  also  to  prevent  it  running  out  of  the  same 
unto,  into,  and  under  the  said  dwelling  house,  garden,  and 
premises,  and  the  walls  and  floors  thereof,  and  doing  damage  there 
to  the  said  dwelling  house  &c.  Yet  defendant,  well  knowing  &c., 
but  not  regarding  &c.,  and  contriving  &c.  to  injure  plaintiff  in  his 
reversionary  estate  and  interest  of  and  in  the  said  dwelling  house 
&c.,  whilst  the  same  were  so  in  the  possession  and  occupation  of 
J.  B.  as  tenant  thereof  to  plaintiff,  and  while  plaintiff  was  so 
interested  therein  as  aforesaid,  viz.  on  &c.,  and  from  thence  for  a 
long  time  &c.,  wrongfully  and  unjustly  permitted  and  suffered  the 
said  watercourse  to  be  and  continue,  and  the  same  was  for  and 
during  all  that  time,  greatly  stopped,  choked  up,  and  impeded  with 
divers  large  quantities  of  mud,  fllth,  earth,  dirt,  and  rubbish  for 
want  of  needful  and  necessary  cleansing,  scouring,  and  keeping  open 
the  said  watercourse,  insomuch  that  the  water  in  the  said  water- 
course was,  during  all  the  time  aforesaid,  penned  back,  hindered, 
and  prevented  from  running  and  flowing  in  and  along  the  same, 
and  ran  out  of  the  same,  which  it  otherwise  would  not  have 
done ;  and  by  means  thereof  divers  large  quantities  of  water,  on 
&c.,  and  on  divers  other  days  &c.,  were  penned  back  and  were 
hindered  and  prevented  from  running  and  flowing  in  and  along  the 
said  watercourse,  and  ran  and  flowed  from  and  out  of  the  said 
watercourse,  and  out  of  its  usual  and  proper  course  and  channel 
unto,  into  and  under  the  said  dwelling  house,  garden  and  premises 
of  the  plaintiff,  and  the  walls  and  floors  thereof :  and,  by  means 
of  the  premises,  the  said  dwelling  house  &c.  and  the  walls  &c.  have 
been  and  are  greatly  injured  &c.,  and  the  plaintiff  has  been  and  is 
[  *768  ]  thereby  greatly  *injured  &c.  in  his  reversionary  estate  and  interest 
of  and  in  the  said  dwelling  house  &c.,  so  in  the  possession  &c. 

Plea.  That,  before  and  at  the  times  when  such  parts  as 
hereinafter  mentioned  of  such  wall  and  buildings  as  hereinafter 
mentioned  fell  down  as  hereinafter  mentioned,  and  also  before 
and  at  the  times  of  the  grievances  in  the  said  declaration  men- 
tioned, a  certain  wall  and  building,  parcel  of  the  said  premises 
with  the  appurtenances  so  in  the  possession  and  occupation  of  the 
said  Jane  Burney  as  in  the  said  declaration  mentioned,  as  such 
tenant  thereof  as  therein  mentioned,  and  the  reversion  whereof 
belonged  to  the  plaintiff  as  therein  mentioned,  was  situate  near  to 
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the  said  watercoarse  and  to  the  said  close  of  tli£  defendant,  and,        Bell 
by  reason  of  the  said  wall  and  building,  so  being  parcel  &c.  as  twentyman. 
aforesaid,   before   and   at  the   days  hereinafter  next   mentioned, 
being,  by  and  through  the  neglect  and  default  in  that  behalf  of  the 
said  J.  B.  as  such  tenant  thereof  as  aforesaid,  in  bad  and  insuffi- 
cient condition  and  repair,  and  in  a  bad,  ruinous,  and  dilapidated 
state  and  condition,  divers  parts  of  the  said  wall  and  building  near 
to  the  said  watercourse,  before  and  at  the  said  times  when  &c.,  to 
wit  on  &c.,  and  on  divers  other  days  before  and  afterwards,  fell 
down,  and  became  and  were  prostrated,  and  by  means  thereof,  and 
when  the  same  so  fell  down  as  aforesaid,  divers  large  quantities 
of  stones,  mortar,  and  rubbish,  viz.  two  cart  loads,  &c.,  being  part 
of  the  materials  whereof  the  said  parts  of  the  said  wall  and  building 
bad  consisted  and  been  composed,  before  and  at  the  said  times 
when  &c.,  viz.  on  the  several  &c.,  fell  and  rolled  into,  and  became 
and  were  placed   in,  the  said  watercourse,  and  thereby,  and  by 
reason  of  the  same  continuing  and  remaining  therein,  *the  said       [  ♦769  ] 
watercourse  became  and  was  stopped,  choked  up,  and  impeded; 
and  by  reason  'thereof  the  said  mud,  filth,  &c.,  in  the  declaration 
mentioned,  became  and  were  obstructed  and  collected  therein  ;  and 
the  said  watercourse  became  and  was  stopped  up,  choked  up  and 
impeded,  as  in  the  said  declaration  mentioned,  with  the  said  mud 
&c.  therein  mentioned ;  and  the  water  in  the  said  watercourse  for 
a   short  space  of  time  necessarily  and  unavoidably  was  penned 
back,  hindered  and  prevented  from  running  and  flowing  in  and 
along  the  same  watercourse  as  in  the  said  declaration  mentioned, 
and  ran  out  of  the  same  as  in  the  said  declaration  mentioned, 
which  are  the  same  stopping,  &c.  of  the  said  watercourse  as  in  the 
said  declaration  mentioned.     And  the  defendant  further  says  that, 
in  a  short  and  reasonable  time  after  he  had  notice  that  the  said 
watercourse  was  so  stopped,  choked  up  and  impeded  as  aforesaid, 
and  before  the  commencement  of  this  suit,  viz.  on  &c.,  and  on 
divers  other  days  and  times  before  and  afterwards,  he  the  defendant 
duly,  properly  and  sufficiently  cleansed,  scoured  and  opened  out  the 
said  watercourse,  so  that  the  waters  thereof  flowed  in  and  along 
the  same  as  they  ought  to  do,  and  freely  and  without  obstruction. 
Verification. 

General  demurrer  and  joinder.  The  causes  of  demurrer  stated 
on  the  paper  books  were,  that  the  facts  alleged  in  the  plea  furnish 
no  excuse  for  defendant  not  keeping  open  the  watercourse;  that 
no  material  or  certain  issue  can  be  taken  on  the  plea ;  that  it  is 
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BsLL        argumentative,  find  does  not  show  the  stoppage  to  have  been 
TwBNTTMAN.  caused  by  plaintiff's  wrongful  act,  or  that  plaintiff  was  liable  for 

the  tenant's  neglect  and  default ;  nor  does  it  show  how  the  tenant 
[  *770  ]      had  made  herself  liable  to  keep  *the  premises  in  repair,  or  what 
particular  neglect  or  default  she  had  been  guilty  of. 
The  demurrer  was  argued  in  last  Hilary  Term  (i). 

Ramshay,  for  the  plaintiff: 

The  plea  admits  the  defendant's  liability  to  keep  the  watercourse 
open,  but  suggests  two  excuses.  First,  that  the  stoppage  happened 
by  default  on  the  part  of  the  plaintiff's  tenant.  But,  for  the  pur- 
pose of  this  cause,  the  tenant  is  a  stranger  to  the  plaintiff:  she 
may  be  liable  to  the  defendant;  but  he  is  not  the  less  liable  in 
this  action.  It  is  as  if  the  stoppage  had  happened  by  any  other 
casualty.  Secondly,  that  defendant  cleared  out  the  ditch  within 
a  reasonable  time  after  notice.  But  he  was  bound  to  do  so  without 
notice ;  and  the  plea  admits  that.  Notice  is  requisite  to  make  the 
defendant  liable  in  some  actions,  where  the  matter  of  which  notice 
is  to  be  given  lies  peculiarly  in  the  plaintiff 's  knowledge :  but  this 
is  not  such  an  action;  and  the  defendant  had  at  least  equal 
opportunities  of  knowledge  with  the  plaintiff.  In  Archb.  PI.  &  Ev. 
90,  91  (2)  it  is  said  that ''  the  declaration  must  contain  an  averment 
of  notice  having  been  given  to  the  defendant  of  a  certain  act  done, 
in  all  cases  where  the  action  does  not  lie  before  such  notice  has 
been  given"  (and  instances  are  added) :  '^  but  if  a  man  be  bound, 
covenant,  or  assume,  to  pay  money,  convey  lands,  &c.  on  the 
performance  of  an  act  by  a  stranger,  no  averment  of  notice  is 
requisite;  for  it  lies  in  the  defendant's  knowledge  as  well  as  the 
plaintiff's,  and  he  ought  to  take  notice  of  it  at  his  peril." 
[  771  ]  The  plea  here  does  not  aver  that  the  ditch  was  cleansed  within 

a  reasonable  time  after  the  accident.  Notice  might  not  be  given 
for  five  years :  the  plea  does  not  show  when  it  was  in  fact  given  ; 
but  the  defendant  admits  a  liability  to  repair  at  all  times :  there  is 
no  limited  period  after  which  it  is  to  attach.  The  plea,  therefore, 
is  no  answer. 

Wightman,  contra : 

The  question  is  whether,  on  the  facts  stated,  the  Court  can  see 
a  breach  of  duty.     The  duty  is  alleged  to  result  from  defendant's 

(1)  J«nnary     22nd.      Before    Lord      and  Coleridge,  JJ. 
Denman,  Ch.  J.,  Littledale,  Patteson,  (2)  2nd  ed. 
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possession  of  a  close  near  the  plaintiff's  house ;  and  it  is,  to  scour        bell 

the  watercourse  as  often  as  it  ''should  or  might  be  necessary."  twemttman. 

The  stoppage  proceeded  from  a  default  in  the  plaintiff's  tenant 

of  that  very  house ;  and  the  defendant  cleansed  as  soon  as  he  had 

notice  of  the  obstruction ;  but  before  notice  the  damage  happened. 

The  plaintiff's  argument  is  vicious  in  ascribing  to  the  defendant 

precisely  the  same  liability  as  if  the  default  had  been  one  which  he 

had  to  do  with,  and  should  have  been  cognizant  of.     According  to 

that  argument,  the  same  immediate  liability  would  have  attached 

if  the  plaintiff  himself  had  caused  the  obstruction.     The  defendant 

had  no  control  over  the  tenant,  and  no  right  to  enter  and  view  the 

premises. 

(Coleridge,  J. :  You  admit  that  he  was  bound  to  repair  if  the 
obstruction  was  the  act  of  a  stranger.) 

He  was,  after  notice. 

(Coleridge,  J. :  A  stranger's  act  would  be  no  more  within  the 
knowledge  of  one  party  than  the  other.) 

That  is  so ;  and  the  plaintiff,  perhaps,  was  not  bound  to  give  any 
notice.  But  notice,  here,  is  the  same  as  knowledge;  and,  if  the 
defendant  cleansed  the  watercourse  as  soon  as  he  knew  of  the 
obstruction,  there  was  no  wrongful  breach  of  duty.  The  declara- 
tion *does  not  state  that  the  obstruction  happened  on  or  near  the  [  *772  ] 
defendant's  premises;  by  the  plea  it  rather  appears  to  have  been 
on  the  plaintiff's. 

(Pattbson,  J.  cited  Lord  Egremont  v.  Pidman  (i).) 

It  is  not  easy  to  understand  the  ruling  in  that  case ;  perhaps  there 
were  facts  not  reported. 

(Coleridge,  J. :  I  was  in  the  cause.  The  verdict  was  for  a 
farthing  only ;  and  perhaps  for  that  reason  the  defendant  made  no 
motion  to  disturb  it.) 

It  was  said  there  that  the  defendant  might  have  sued  the  plaintiff's 
tenant,  by  whose  wrongful  act  the  mischief  was  caused.  If  that 
was  so,  the  same  argument  does  not  arise  here ;  for  the  pleadings 
do  not  show  that  the  defendant  could  have  sued  Jane  Burney,  the 
injury  not  appearing  to  have  been  done  upon  or  near  to  his  land. 

(1)  Moo.  &  MaL  404. 

27—2 


420  1841.     Q.  B.     1  Q.  B.  772—774.  r^.^. 

Bell  (Coleridge,  J. :  Should  not  the  plea  at  least  have  alleged  that 

TvTEKTYMAiT.  ^^^  defendant  cleansed  within  a  reasonable  time  after  the  accident?) 

There  was  no  default  till  he  knew  of  it.  The  plaintiff's  premises 
are  so  used,  by  some  one,  that  they  cause  the  obstruction  com- 
plained of :  so  far  the  defendant  is  not  in  fault :  and  he  removes 
the  obstruction  as  soon  as  he  knows  of  it.  The  obligation  must 
have  a  reasonable  construction.  The  defendant  could  not  be  bound 
to  keep  watch  at  all  times.  To  be  liable  for  another's  act  he  ought 
to  have  had  notice  of  it,  even  if  the  act  was  that  of  a  stranger, 
much  more  when  it  is  that  of  the  plaintiff's  tenant. 

(Lord  Denman,  Ch.  J. :  It  does  not  appear  that  the  tenant  was 
bound  to  repair  the  wall.  If  not,  the  plaintiff  could  not  oblige 
him  to  do  it ;  and  then  you  cannot  say  that  the  plaintiff  was  legally 
the  cause  of  the  mischief.) 

[  •773  ]  Either  the  tenant  or  the  landlord  was  bound  to  take  *such  care 
of  the  premises  that  they  should  not  injure  the  defendant.  If 
the  tenant,  while  in  possession,  neglected  to  do  so,  the  landlord 
must  have  had  some  means  of  protecting  himself  against  that 
wrong. 

liamshat/y  in  reply.     *     *     * 

Ctir.  adr,  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  having  stated  the  pleadings  his  Lordship  proceeded  as 
follows : 

We  think  this  plea  does  not  constitute  any  defence  to  the  action. 
It  does  not  appear  by  whom,  or  under  what  circumstances,  the  wall 
which  fell  down  into  the  watercourse  was  built :  for  any  thing  that 
appears  to  the  contrary,  it  may  have  been  built  by  the  tenant 
herself  for  some  temporary  purpose  of  her  own,  unconnected  with 
any  benefit  to  be  derived  from  it  to  any  persons  claiming  reversionary 
interests  in  the  property,  in  which  case  they  could  not  be  affected 
in  any  way  by  any  thing  which  happened  to  the  wall. 

If  the  plea  had  stated  that  the  owners  and  occupiers  of  the 

property  were  bound  by  any  legal  obligation  to  keep  up  and  repair 

the  wall  so  as  to  prevent  its  falling  into  the  watercourse,  that 

[  •774  ]       might  admit  of  a  different  *question ;  because,  as  the  entirety  of 

the  estate  would  in  that  case  be  liable  to  the  obligation,  then,  as 
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the  management  of  the  estate  mast  necessarily  be  in  the  hands  of  Bbll 
the  tenant,  he  represents  the  estate  as  far  as  this,  and  it  might  be  Twbkttm an 
contended  that,  the  estate  being  bound,  all  persons  interested  in 
the  estate  were  bound  by  the  acts  or  omissions  of  the  tenant,  so 
that  they  could  not  complain  if  an  injury  to  any  reversionary 
interest  was  occasioned  by  his  ^default ;  for  his  default  would  be 
the  default  of  the  estate,  and  of  all  the  several  persons  interested. 
However,  that  question  does  not  arise;  and  it  need  not  be 
considered. 

Then,  if  the  default  of  the  tenant  as  stated  in  this  plea  be  no 
answer,  the  only  remaining  ground  of  defence  is,  that  the  defendant 
cleansed  and  opened  the  watercourse  as  soon  as  he  had  notice  of 
the  injury.  But  we  think  that  does  not  constitute  a  defence.  If 
the  defendant  was  liable  on  general  principles,  he  was  to  cleanse 
and  keep  open  the  watercourse  at  all  events ;  his  cleansing  and 
opening  it  as  soon  as  he  had  notice  shows  that  he  then  acted 
properly,  and  as  a  person  in  his  situation  ought  to  do ;  but  that  is 
no  defence  in  point  of  law  against  a  complaint  for  an  antecedent 
injury.  The  action  is  not  founded  on  malice,  or  the  breach  of  any 
moral  duty,  but  is  for  a  compensation  for  damage  sustained  by  the 
neglect  of  a  legal  duty :  and,  if  damage  has  been  so  sustained,  the 
defendant  is  not  the  less  bound  to  compensate  for  that  because  he 
has  very  promptly  repaired  his  fault. 

If  the  plea  had  stated  that  he  cleansed  and  opened  the  water- 
course as  soon  after  the  injury  as  it  was  possible  to  do  it,  that 
would  have  made  no  difference ;  for  he  was  under  an  obligation  to 
do  it ;  and  if  he  suffers  *in  damages  he  must  seek  redress  against       L  *775  ] 
the  person  by  whose  default  he  was  compelled  to  pay  the  damages. 

The  case  of  Lord  Kijremont  v.  Pulman  (i)  was  an  action  brought 
by  a  reversioner  of  a  close  against  the  defendant  for  the  non-repair 
of  a  gutter  running  through  the  close  to  the  mill  of  the  defendant, 
whereby  the  water  oozed  through  and  carried  away  the  soil  of  the 
close.  One  defence  was,  that  the  injury  was  the  consequence  of  a 
wrongful  act  of  the  tenant  in  possession  of  the  close,  by  penning 
back  the  water  and  watering  his  meadow.  Lord  Chief  Justice 
TiNDAL  said  he  thought  this  no  defence,  as  the  owner  of  the 
reversion  was  suing  for  a  permanent  injury  to  his  estate,  and  that 
he  could  not  be  met  with  the  answer  that  the  injury  arose  out  of 
the  wrongful  act  of  the  tenant,  for  which  the  defendant  might  have 
maintained  an  action  against  him.     That  was  merely  the  personal 

(I)  Moo.  &Mal.  4(M. 
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Bkll         act  of  the  tenant ;  and  it  did  not  appear  tbat  there  was  any  legal 
TwENTYMAN.  ^^^J  ^  the  ownerB  and  occupiers  of  the  close  to  do  any  act,  the 

neglect  of  which  by  the  tenant  had  occasioned  the  injury.     If 
there  had  been  any  such  it  might  perhaps  have  deserved  considera- 
tion on  the  ground  I  have  before  mentioned. 
In  the  present  case  there  must  be 

Judgment  for  the  plaintiff . 


i8«.  BEADSWORTH  v.  TORKINGTON(l). 

JJfflw  24.  ^    ^ 
(1  Q.  B.  782—791 ;  S.  C.  10  L.  J.  Q,  B.  254 ;  1  G.  &  D.  482 ;  6  Jur.  339.) 

»■         ■•  Where,  before  the  passing  of  stat.  o  &  6  Will.  IV.  c.  76(2),  all  fi-eemen 

inhabitiDg  withiii  an  ancient  borough  claimed  right  of  common  on  certain 
lands,  and  that  Act  (sect.  7)  has  extended  the  limits  of  the  borough,  the 
right  of  common  can  no  longer  be  described  in  pleading  to  be  a  right  *'  in 
all  freemen  inhabiting  \yithin  the  borough;  "  for  that  Act  only  reserves  the 
right  to  those  who  reside  within  the  old  limits,  and  does  not  make  the 
newly  defined  borough  the  same  to  all  intents  and  purposes  as  the  old  one. 
And,  where  the  right  was  so  alleged  in  an  action  by  a  freeman  for 
disturbance  of  common,  and  the  plea  denied  the  right:  Held,  that  the 
variance  was  fatal,  though  it  was  proved  that  the  plaintiff,  in  fact, 
inhabited  within  the  ancient  limits. 

Case.  The  declaration  stated  that,  >vhereas  the  town  and 
borough  of  Stamford,  in  the  county  of  Lincoln,  for  a  long  time 
before  and  at  the  time  when  &c.,  was  and  still  is  an  ancient  town 
and  borough  in  which,  at  all  the  times  &c.,  there  of  right  was,  and 
still  is,  a  body  politic  and  corporate  known  by  divers  names  of 
incorporation,  and,  amongst  others,  by  the  name  of  **  The  Mayor, 
Aldermen,  and  Burgesses  of  the  Town  and  Borough  of  Stamford, 
in  the  County  of  Lincoln ;  "  and  which  said  town  and  borough 
during  all  the  time  aforesaid  hath  been  and  still  is  situate  within  a 
certain  manor,  called  the  manor  of  Stamford,  in  the  said  county, 
whereof  during  all  that  time  the  Marquis  of  Exeter  was  and  is  the 
lord ;  and  there  were  and  are  within  the  said  manor  divers,  to  wit 
four,  fields,  in  which  said  fields,  and  in  each  and  every  of  them, 
during  all  the  time  aforesaid  until  the  committing  of  the  grievances 
&c.,  there  have  been  of  right,  and  still  of  right  ought  to  be,  divers 
strips  or  baulks  of  uncultivated  land  bearing  grass  and  herbage, 
containing  in    the    whole    divers,   to   wit   forty,    acres   of    such 

(1)  Distinguished  in  Mayor  of  Dor-  App.  Ca.  633,  644,  52  L.  J.  Q.  B.  193. 

Chester  v.  Kusor  (1869)  L.  R.  4  Ex.  335,  —A.  C. 

340,  39  L.  J.  Ex.  11,  and  approved  in  (2)  Repealed,  4o  &  46  Vict.  c.   tK>, 

(Joodman  v.  Mayor  of  Saltash  (1882)  7  «.  0. 
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ancaltivated  land  in  each  of  the  said  fields  ;  and  whereas  also  the      Beads- 

WORTH 

said  body  corporate,  before  and  at  the  time  &c,,  has  had,  and  has  r. 

used  and  been  accustomed  to  have,  and  of  right  ought  to  have  had  Tobkington. 

and  still  of  right  ought  to  have,  for  every  admitted  freeman  of  the 

town  and  borough  inhabiting  within  the  said  town  and  borough 

and  paying  scot  and  *lot  within  the  same,  common  of  pasture  in       [  •783  ] 

and  upon  such  parts  of  the  said  four  fields  as  of  right  ought  to  be 

fallow,  for  divers,  to  wit  six,  commonable  cows  or  heifers,  and 

three  commonable  calves  under  the  age  of  one  year,  levant  and 

coudiant  within  the  said   town  and  borough,  that  is  to  say,  in 

every  year  when  the  said  parts  of  the  said  fields  have  of  right 

been,  or  of  right  ought  to  be,  fallow,  and,  after  the  said  fallows 

have  been  or  are  sown  with  wheat,  at  certain  times  of  the  year,  to 

wit  from  the  16th  day  of  April  to  the  15th  day  of  October :  and 

whereas  also  the  plaintiff,  before  and  at  the  time  &c.,  to  wit  on  &c., 

was,  and  continually  from  thence  hitherto  hath  been  and  still  is, 

one  of  tie  admitted  freemen  of  the  said  town  and  borough,  and  for 

all  the  time  last  mentioned  inhabited  and  dwelt,  and  still  doth 

inhabit  and  dwell,  in  a  certain  messuage  within  the  said  town  and 

borough,  and  also  paid  scot  and  lot  within  the   said   town   and 

borough,  and  also  was  possessed  of  divers,  to  wit  four,  commonable 

cows  and  one  commonable  calf  under  the  age  of  one  year,  of  him 

the  said  plaintiff,  levant  and  couvhant  within  the  said  town  and 

borough ;  and,  by  reason  of  the  premises,  he,  the  plaintiif,  during 

all  the  time  &c.  had,  enjoyed,  and  of  right  ought  to  have  had  and 

enjoyed,  such  common  of  pasture  for  divers,  to  wit  four,  of  his 

commonable  cows,  and  one  commonable  calf  under  the  age  of  one 

year,  levant  and  couchant  within  the  said  town  and  borough,  at  his 

free  will  and  pleasure  as  aforesaid:  nevertheless  the  defendant,  well 

knowing  the  premises,  but  contriving  &c.  to  deprive  plaintiff  of  the 

benefit  of  his  said  common  of  pasture  &c.,  (the  declaration  then 

proceeded  to  state  a  disturbance  of  the  right  of  common  *during       [  •784  ] 

the  period  of  the  year  when  the  plaintiff  was  entitled  to  enjoy  it). 

The  second  count  contained  a  similar  statement  of  a  right  of 
common  in  the  corporation  for  sixty  sheep  for  every  admitted 
freeman  inhabiting  and  paying  as  above. 

Flea  1,  to  the  first  count,  that  the  said  body  corporate  have  not, 
nor  have  they  been  used  and  accustomed  to  have,  nor  ought  they 
of  right  to  have  had  &c.,  for  every  admitted  freeman  of  the  said 
town  and  borough,  inhabiting  within  the  said  town  and  borough 
and  paying  scot  and  lot  within  the  same,  common  of  pasture  in  and 
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BEADS'       upon  such  part  and  parts  of  the  said  four  fields  as  of  right  ought 

u,  to  be  fallow  for  six  commonable  cows  or  heifers,  and  three  common- 

ToRKiNGTON.  ^^^^  calvos  undor  the  age  of  one  year,  levant  and  couchant  within 

the  said  town  and  borough ;  that  is  to  say,  in  every  year  when  the 
said  parts  of  the  said  fields  have  of  right  been,  or  of  right  ought  to 
be,  fallow,  and,  after  the  said  fallows  have  been  and  are  sown  with 
wheat,  from  the  15th  April  to  the  15th  October,  in  manner  and 
form  &c.     Conclusion  to  the  country. 

Plea  2,  to  the  first  count,  that  plaintifif,  at  the  time  &c.,  did  not 
have  or  enjoy,  nor  ought  he  of  right  to  have  had  or  enjoyed  &c., 
such  supposed  right  of  common  of  pasture  for  his  commonable  cows 
and  calf,  levant  and  couchant  within  the  said  town  and  borough,  in 
manner  and  form  &c.     Conclusion  to  the  country. 

The  plea  to  the  second  count  traversed  the  right  of  common  for 
sheep  in  the  same  terms  as  in  the  first  plea,  mutatis   viutandtH. 
Issue  was  joined  on  all  the  pleas. 
[  •786  ]  There  were  also  two  other  pleas  found  for  the  *plaintiflf,  which 

are  immaterial  for  the  purpose  of  this  case. 

At  the  trial  of  the  cause,  before  Lord  Abinger,  C.  B.,  at  the 
Lincolnshire  Summer  Assizes,  1889,  it  appeared  that  the  bounds  of 
the  borough  of  Stamford  had  been  enlarged,  by  the  operation  of 
stat.  5  &  6  Will.  IV.  c.  76,  sect.  7,  by  the  addition  of  another  parish 
contiguous  to  it.  The  plaintiff  inhabited  and  paid  scot  and  lot 
within  the  ancient  limits,  which  included  five  parishes.  The  evi- 
dence for  the  plaintifif  proved  that  the  right  of  common  as  stated  in 
the  declaration  had  always  been  exercised  by  freemen  inhabiting 
and  paying  scot  and  lot  within  the  borough  down  to  the  passing  of 
5  &  6  Will.  IV.  c.  76  ;  but  that,  by  reason  of  the  limited  extent  of 
the  fields  and  the  great  number  of  freemen,  it  would  have  been 
impossible  for  them  to  derive  any  advantage  from  the  right  if  they 
had  all  exercised  it  at  once  to  the  full  extent  of  their  claim.  On 
the  part  of  the  defendant,  it  was  objected  that  the  claim  was 
unreasonable  and  bad  in  law ;  that,  since  the  passing  of  the  above 
Act,  the  freemen  could  no  longer  claim  under  the  corporation ;  and 
that  the  right  should  have  been  confined  in  the  pleadings  to  freemen 
inhabiting  within  that  part  of  the  borough  which  was  included  in 
the  old  boundary.  Lord  Abinger,  C.  B.  refused  to  nonsuit  the 
plaintifif,  but  gave  the  defendant  leave  to  move  in  case  the  verdict 
should  be  against  him.  The  jury  found  a  verdict  for  the  plaintiff 
on  all  the  issues. 

In  the  following  Term,  i/«//(//t7/ obtained  a  rule  niai  for  a  nonsuit, 
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or  new  trial,  or  to  arrest  judgment,  on  the  grounds  (i)  hereinafter       Beads- 

.     ,     1  WORTH 

stated.  ^^ 

TORKINGTON. 

Sir  J.  Campbell,  Attorney -General,  Aduma,  Serjt.,  and  J.  Hild-        [  786  ] 
f/ard,  showed  cause  in  last  Hilary  vacation  (2) : 

The  statement  of  title  in  an  action  for  disturbance  of  common  is 
mere  inducement,  and  exact  proof  is  therefore  unnecessary :  Ferrer 
V.  Johnson  (3).  Here  the  plaintiff  alleged  a  right  of  common  in  all 
freemen  inhabiting  within  the  borough.  It  was  proved  that  every 
freeman  inhabiting  within  the  old  limits  of  the  borough  was  entitled, 
and  that  the  plaintiff  was  such  inhabitant.  It  is  clear,  therefore, 
that  he  is  entitled ;  and  the  question  is,  whether  he  must  fail  in 
this  action  because  he  has  alleged  a  larger  right  than  was  necessary 
to  support  his  claim.  Bicketts  v.  Salwey  (4)  is  in  point.  There  the 
right  was  claimed  as  appurtenant  to  a  house  and  land.  It  was 
proved  to  be  appurtenant  to  land  only,  and  not  to  any  house  ;  yet, 
as  the  plaintiff  had  the  land  and  proved  his  right  in  respect  of  it,  it 
was  held  that  he  was  entitled  to  a  verdict ;  for  the  allegation,  which 
he  had  failed  to  prove,  was  superfluous.  So  here  it  was  needless  for 
the  plaintiff  to  show  that  freemen,  living  in  a  certain  part  of  the 
borough  newly  added  to  the  old  limits,  were  entitled  to  common ; 
for  he  himself  did  not  live  in  that  part,  nor  claim  in  respect  of  it. 
But  is  it  clear  that  the  new  boundary  is  not  to  be  taken  as  the 
boundary  for  all  intents  and  purposes  ?  If  the  Legislature  had  con- 
tracted the  limits  of  the  borough,  or  had  altogether  changed  its  site, 
the  effect  would  have  been  to  abridge  the  rights  of  freemen  by 
excluding  from  the  common  those  *who  were  living  out  of  the  new  [  'is?  ] 
limits.  Here  the  Act  may  be  reasonably  construed  to  have  enlarged 
the  limits  within  which  admitted  freemen  may  inhabit  without  loss 
of  their  rights.  If  so,  then  the  objection  of  variance  wholly  fails. 
But  then  it  is  said  that  the  plaintiff  has  improperly  prescribed  in 
the  name  of  the  corpoi*ate  body  ;  that  the  old  corporation  of  which 
he  was  a  freeman  has  ceased  to  exist ;  and  that  he  no  longer  claims 
as  a  member  of  the  corporate  body,  but  as  a  person  whose  right  is 
resei'ved   by  sect.   2   of  the   Municipal  Corporations  Act,  6  &  6 

(1)  One  of  tho  groundn  on  which  tho  arguing  tho  rule  the  counsel  for  the 

rule  was  obtained  was  tho  adminnion  defendant  gave  up  this  objection. 
c»f  an  inhabitant  freeman  as  a  witness  (2)  Friday,   February  oth.     liefore 

to    prove    the  right  clamied   by   the  Lord  Denman,  Ch.  J.,  andPatteson,  J. 
plaintiff.      The  Lord   C'hief  liAROx  [}i)  Cro.  Eliz.  ;5;J5. 

received  his  testimony,  and  indoi-sed  (4)  22  l^  B.  8(M)  (2  B.  &  Aid.  360). 

his    name    ou    the     record.      Upon 
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Beads-       Will.  lY.  c.  76.     But  there  is  no  legal  distinction  between  the  old 

^.  and  the  new  corporation.   That  Act  preserves  the  identity  of  corpora- 

ToBKiKGTON.  tjQjjg^  though  it  rcgulates  them  for  the  future,  and  prevents  the 

further  admission  of  freemen  on  the  old  qualification  except  in 
certain  cases.  There  is  nothing  to  alter  the  mode  of  claiming  those 
rights  which  are  continued  to  them ;  the  claim  must  therefore  be 
alleged  in  pleading  as  it  was  before  the  Act ;  that  is,  the  defendant 
must  prescribe  in  the  corporation,  as  was  done  in  Mellor  v. 
Spatenian  (i). 

Sir  W.  IF.  Follett,  Humfrey,  and  Waddingtan,  contra  : 

Ricketts  v.  Salwey  (2)  is  decisive  against  the  plaintiff.  That  case 
shows  that  it  is  enough  to  prove  part  of  the  allegations  in  the 
declaration,  provided  the  part  so  proved  will  support  the  action. 
If,  therefore,  the  plaintiff  claims  common  in  respect  of  close  A.  and 
close  B.,  it  is  enough  to  show  his  title  to  it  in  respect  of  A.,  where 
that  right  has  been  disturbed.  But  if  he  claims  one  entire  right  of 
[  ♦788  ]  common  over  A.  and  B.,  it  *will  not  be  sufficient  to  prove  it  over 
either  alone ;  for  a  recovery  on  such  a  declaration  would  be  evidence 
of  the  larger  right  claimed,  instead  of  the  lesser  right  to  which  he 
was  found  to  be  entitled.  So,  if  the  plaintiff  had  alleged  a  right 
for  freemen  residing  within  a  precinct  which  was  only  part  of  the 
old  borough,  he  might  have  recovered ;  for  he  would  have  proved 
the  right  alleged,  and  something  more.  But  here  the  plaintiff  lays 
his  claim  too  largely ;  and  the  verdict  would  tend  to  establish  the 
larger  right  in  future  actions  by  the  freemen.  Allegations  of  title, 
upon  which  the  right  to  recover  depends,  must  be  proved,  and 
cannot  be  rejected  as  surplusage ;  and,  if  the  claim  is  too  large,  or 
the  statement  unnecessarily  particular,  the  plaintiff  is  not  released 
from  strict  proof  merely  because  it  is  inducement.  Thus,  in  actions 
where  mere  possession  is  sufficient,  if  the  plaintiff  alleges  a 
particular  estate,  he  will  be  bound  by  it:  Dome  v.  Ca8hford{s). 
The  verdict  cannot  be  supported  unless  it  can  be  shown  that 
freemen,  inhabiting  beyond  the  old  limits,  are  entitled  to  the  rights 
of  those  who  live  within  them.  For  this  proposition  there  is  no 
ground.  Stamford  is  a  borough  which,  by  sect.  7  of  stat.  5  &  6 
Will.  IV.  c.  76,  is  to  have  the  parliamentary  boundary  for  the 
purposes  of  that  Act  only.  For  the  purposes  of  the  new  organi- 
zation under  that  Act  persons  inhabiting  the  newly  added  parish 

(1)  1  Wms.  Saund.  339,  and  n,  (3),  (2)  22  R.  R.  800  (2  B.  &  Aid.  360). 

ibid,  (3)  1  Salk.  363. 
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mast  be  taken  to  be  within  the  borough ;   but,  as  to  all  ancient      Bbads- 

rights  reserved  by  sect.  2,  the  object  of  the  Act  was  neither  to  ^^ 

extend  nor  contract  them,  but  to  preserve  them  exactly  as  thereto-  Torkington. 

fore  enjoyed.     When  privileges  claimed  by  grant  or  prescription 

are  to  be  exercised  by  persons  resident  within  the  bounds  of  a 

certain  place,  the  ''^class  of  persons  entitled  to  them  cannot  be       [  *789  ] 

increased  by  merely  enlarging  the  bounds,  and  calling  the  enlarged 

place  by  the  same  name  as  the  old  one.     This  would  be  in  effect  to 

give  a  new  right  to  different  persons,  and  to  derogate  from  the  old 

right.     Nor  is  the  right  of  the  old  freemen  properly  stated  on  the 

record.     The  style  of  the  old  corporation  was  that  of  **  mayor, 

aldermen,  and  capital  burgesses  of  the  town  or  borough  of  Stamford, 

in  the  county  of  Lincoln  "(i).     The  style  of  the  new  borough  is, 

by  sect.  6  of  the  Act,  to  be  **  mayor,  aldermen,  and  burgesses  '*  of 

the  borough  of  Stamford ;  and  it  is  under  the  latter  style  that  'the 

prescriptive   right  is  now   claimed.      The   rights  of  freemen  or 

burgesses  of  the  new  corporation  are  to  be  enjoyed  by  a  different 

class  of  people,  indicated  by  sect.  9  :  and  the  old  freemen  and  their 

franchises  would  have  been  altogether  extinguished,  if  they  had  not 

been  partially  protected  by  certain  provisions  in  the  Act.     The 

history  of  the  introduction  of  these  provisions  is  noticed  by  Lord 

Abinoeb,  C.  B.  in  Hopkins  v.  The  Mayors  dc.  of  Swansea  (2).     Bights 

of  common  and  others  of  the  same  nature  are  indeed  reserved  to 

them  by  sect.  2 ;  but  they  are  reserved  to  them  individually  as 

freemen,  and  not  as  members  of  a  corporation,  in  the  name  of 

which  they  can  no  longer  prescribe.     Not  merely  the  style,  but  the 

borough,  the  corporate  body,  and  the  constituency,  are  all  changed. 

The  existing  corporation  has  nothing  to  do  with  these  rights  ;  they 

were  never  the  grantees  of  them  for  the  benefit  either  of  the  newly 

created  constituency,  or  of  the  ancient  freemen ;  and  those  in  whom 

such  rights  are  continued  must  now  state  their  claim  *as  individuals,       [  ^7Uo  ] 

and  rely  upon  the  second  section  of  stat.  5  &  6  Will.  IV.  c.  76,  as 

their  title  to  property  which  that  statute  would  otherwise  have 

taken  from  them.     As  the  accession  of  a  new  tract  of  land  to  the 

old  borough  is  a  matter  of  which  the  Court  must  take  notice,  being 

apparent  in  the  schedule  of  the  Boundary  Act,  2  &  3  Will.  IV.  c.  64, 

it  seems  to  follow  that  this  objection  is  upon  the  record,  and  is 

therefore  ground  for  arresting  judgment. 

Cur,  adv.  vitlt, 

(1)  See  sched.  A.  of  5  &  6  Will.  IV.  (2)  51   K.  E.  739  (4  M.  &  W.  621, 

c.  76.  (HO). 
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Beads-       Lord  Denman,  Ch.  J.  now  delivered  the  jadsment  of  the  Court: 

WORTH 

^'  This  was  an  action  on   the  case   for  disturbance  of   right  of 

common  of  pasture,  to  which  the  plaintiif  lays  claim  as  an  admitted 
freeman  of  the  corporation  of  Stamford.  The  declaration  states 
that  the  corporation  possesses  this  right  for  all  their  admitted 
freemen,  inhabiting  within  the  said  town  and  borough  and  paying 
scot  and  lot ;  and  in  respect  of  this  right  being  stated  too  largely, 
inasmuch  as  the  evidence  went  to  show  it  exercised  by  the  freemen 
residing  within  the  old  borough,  but,  since  the  Municipal  Reform 
Act,  another  parish  was  added  to  those  limits,  and  thus  the  right 
was  claimed  for  the  freemen  residing  in  that,  in  addition  to  those 
to  whom  the  grant  had  been  made,  a  rule  for  entering  a  nonsuit 
was  obtained. 

On  the  argument,  this  supposed  variance  was  treated  as  im- 
material on  the  authority  of  Ricketis  v.  Sdlwey  (i),  which  decides 
that  a  plaintiff  may  recover  where  he  sets  out  a  possessory  title, 
[  •791 J  though  he  prefers  his  claim  in  *respect  of  something  more  than  he 
possesses,  provided  he  show  enough  to  make  out  a  certain  right, 
and  the  invasion  of  it  by  the  defendant.  But,  if  the  right  itself 
be  untruly  stated.  Lord  Tenterden's  judgment  in  that  case  shows 
that  the  variance  is  ground  of  nonsuit.  The  point  to  be  considered 
therefore  is,  whether  it  be  truly  stated ;  a  matter  of  great  import- 
ance since  the  Act  referred  to,  which  has  changed  the  extent  and 
boundaries  of  almost  every  borough  in  England. 

This  objection  was  supposed  to  be  on  the  record  by  the  operation 
of  the  Municipal  Reform  Act  in  connection  with  2  &  3  Will.  IV. 
c.  64,  s.  35,  schedule  (0).  But  the  declaration  states  only  a  present 
right  in  the  plaintiff;  and  such  right  may  have  been  granted  by  the 
lord  of  the  manor  since  the  passing  of  the  late  Act,  consistently 
with  the  declaration.  It  is  the  evidence  given  at  the  trial  which 
shows  the  plaintiff's  claim  to  rest  upon  the  state  of  things  that 
previously  existed,  the  old  grant  having  been  for  the  benefit  of  the 
freemen  residing  in  five  parishes,  whereas  it  would  enure,  according 
to  the  declaration,  to  those  residing  in  six.  This  is  clearly  a 
variance.  It  might  have  been  cured  by  the  statute,  had  it  made 
the  newly  defined  borough  the  same  in  legal  contemplation  for  all 
intents  and  purposes  as  the  old.  ]3ut  no  such  provision  was  cited ; 
and  we  have  thought  it  right  to  go  through  that  Act  in  quest  of  a 
similar  provision,  and  we  have  not  found  one.  Here  then  is  a  claim 
of  right  in  a  certain  class  residing  in  parishes  A.  and  B.,  when  the 

(l;  22  E.  R.  800  (2  B.  &  Aid.  360). 
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evidence  proves  one  to  belong  to  those  living  in  A.  only.     The  rule       Beads- 


for  entering  a  nonsuit  must  be  absolute. 

Hale  absolute  to  enter  a  iwnsuit. 


WORTH 

r. 

TORKINQTON, 


1841. 

The  APOTHECARIES'  COMPANY  v.  GREENOUGH.        ^«y^5. 

(1  a  B.  799—805 ;  S.  C.  11  L.  J.  Q.  B.  156;  1  G.  &  D.  378.)  [  799  ] 

In  an  action  to  recover  penalties  under  the  Apothecaries  Act,  1815,  s.  20, 
for  practising  as  an  apothecary,  by  attending,  advising,  and  furnishing 
medicines,  without  certificate,  the  defence  was  that  defendant  was  a 
phemist  and  di'Uggist,  and  therefore  protected  by  sect.  28,  which  enacts  that 
nothing  in  the  statute  shall  affect  the  business  of  a  chemist  and  druggist  in 
**the  buying,  preparing,  compounding,  dispensing  and  vending  drugs, 
medicines,''  &c. ;  but  all  persons  using,  or  who  shall  use,  that  business  may 
use,  exercise,  and  carry  on  the  same  as  fully  and  amply  as  the  same  was 
used,  &c.,  by  chemists  and  druggists  before  the  passing  of  the  Act : 

Held,  thjtt  defendant,  to  bring  himself  within  this  clause  (if  available), 
was  bound  to  show  by  evidence  that  chemists  and  druggists  did  in  fact 
attend,  advise,  and  furnish  medicines  before  the  statute  passed.  And  a 
verdict,  found  for  the  defendant  on  the  ground  that  no  evidence  had  been 
given  on  this  point  by  the  plaintiffs,  was  set  aside  on  motion  for  a 
new  trial. 

Held,  by  Patteson,  J.,  and  semhle  per  Coleridge,  J.,  that  the 
words  of  6.  28  of  the  Act  do  not  exempt  chemists  and  druggists  from 
the  regulations  imposed  by  the  Act  on  persons  intending  to  practise  as 
apothecaries. 

Dbbt  for  penalties  under  stat.  55  Geo.  III.  c.  194,  s.  20.  The 
declaration  stated  that  defendant,  after  August  1st,  1815,  in  the 
Act  mentioned,  to  wit  on  &c.,  he  not  being  a  person  who,  on  the 
said  1st  August,  or  at  any  time  theretofore,  was  actually  practising 
as  an  apothecary,  did  act  and  practise  as  an  apothecary  in  England, 
viz.  in  &c.,  viz.  by  then  and  there,  as  such  apothecary,  attending 
and  advising,  and  furnishing  and  *supplying  medicines  to  and  for  [  ♦goo  ] 
the  use  of,  a  certain  person,  viz.  one  John  Gerrard  since  deceased, 
without  having  obtained  such  certificate  as  by  the  said  Act  is 
directed,  contrary  to  the  form  of  the  statute  &c.  Plea,  that 
defendant  does]  not  owe  &c.,  in  manner  &c.  There  were  other 
counts  alleging  similar  offences,  and  a  similar  plea  to  each. 

On  the  trial,  before  Maule,  B.,  at  the  Liverpool  Summer  Assizes, 
1889,  the  attending,  advising,  and  furnishing  medicines  were 
proved  ;  and  it  was  not  shown  that  the  defendant  had  obtained  a 
certificate,  or  been  in  practice  before  August  1st,  1815 :  but  it 
appeared  that  there  was  a  chemist's  and  druggist's  shop  at  the 
^  house  where  he  transacted  business ;  and  it  was  represented    on 
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The         his  part,  that  the  shop  was  his  own,  and  that,  in  doing  the  acts 

Al*OTHE" 

CARIES'       complained  of,  he  had  only  used  the  trade  of  a  chemist  and  draggist 

Company     ^  ^y^^  manner  referred  to  by  sect.  28,  which  provides,  **  That 

Geebnouoh.   nothing  in  this  Act  contained   shall  extend,  or  be  construed  to 

extend,  to  prejudice,  or  in  any  way  to  afifect  the  trade  or  business 
of  a  chemist  and  druggist,  in  the  buying,  preparing,  compounding, 
dispensing  and  vending  drugs,medicines  and  medicinable  compounds, 
wholesale  and  retail ;  but  all  persons  using  or  exercising  the  said 
trade  or  business,  or  who  shall  or  may  hereafter  use  or  exercise  the 
same,  shall  and  may  use,  exercise  and  carry  on  the  same  trade  or 
business  in  such  manner,  and  as  fully  and  amply  to  all  intents  and 
purposes,  as  the  same  trade  or  business  was  used,  exercised  or 
carried  on  by  chemists  and  druggists  before  the  passing  of  this 
Act."     No  evidence  was  offered  for  the  defendant.     The  learned 
Judge,  in  summing  up,  stated  that  the  only  question  was,  whether 
[  ♦801  ]       *the  defendant  came  within  the  exemption  of  sect.  28 ;  and  he  put 
to  the  jury,   as  questions  for  their   consideration,   whether  the 
defendant  saw  sick  persons,  and  prescribed  and  furnished  medicines 
for  them,  and  whether  such  acts  were  things  done  by  chemists  and 
druggists  before  the  passing  of  the  statute,  not  by  usurpation,  but 
as  part  of  their  trade  ;  on  which  point,  he  observed,  the  plaintiffs 
had  given  no  evidence.     In  the  latter  case,  his  Lordship  said,  the 
defendant  would  be  within  the  exemption.     And,  it  being  suggested 
by  the  plaintiffs'  counsel  that  sect.  28  contained  no  word  that  would 
sanction  prescribing,  his  Lordship  adverted  to  the  word  **  dispense," 
which  he  apprehended  to  mean  "  furnishing  "  or  **  giving,"  generally. 
The  jury,  after  retiring,  brought  in  a  written  verdict,  stating  that, 
in  the  absence  of  proof  as  to  the  business  of  a  chemist,  they  found 
for  the  defendant.     The  learned  Judge  recommended  that  they 
should  give  a  general  verdict:    and  they  then    found  for  the 
defendant. 

Cresswell,  in  the  ensuing  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection : 

1.  On  the  construction  of  the  statute,  it  cannot  be  supposed  that, 
while  apothecaries  were  subjected  to  strict  rules  as  to  examination, 
apprenticeship  and  testimonials,  by  sects.  14  and  15,  and  to  penal 
provisions  under  sects.  20  and  21  if  the  rules  are  not  observed, 
chemists  and  druggists  were  intended,  under  sect.  28,  to  practise  as 
apothecaries  without  any  such  restriction.  The  words  of  sect.  28 
do  not  bear  that   construction.     ''Dispensing"   does  not  mean 
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attending  and  prescribing,  but  preparing  and  making  up  medicines ;         the 
that  is  the  popular  as  well  as  the  scientific  *8ense  (i).     **  Dispensing      '^^as'* 
chemist  *'  is  a  notice  commonly  seen  on  shops. 


(CoLEBiDGB,  J. :  And  **  prescriptions  dispensed.") 

2.  It  did  not  appear  by  the  evidence  that  the  defendant  carried  on 
the  business  of  a  chemist  and  druggist  on  his  own  account.  8.  If 
the  practice  of  chemists  and  druggists  before  the  statute  was  any 
defence,  it  was  for  the  defendant  to  bring  himself  within  the 
exempting  clause  by  evidence  on  that  subject  (2).  But  the  first 
point  is  that  which  the  plaintiffs  consider  the  important  one. 
A  rule  nisi  was  granted. 

W.  H.  Watson  now  showed  cause : 

It  was  for  the  jury  to  say  whether  the  defendant  was  not  acting 
as  chemists  and  druggists  had  done  before  the  statute  passed. 

(Lord  Dbnman,  Ch.  J. :  Can  you  defend  that  ruling  ?) 

Originally  there  was  no  real  distinction  between  apothecaries  and 
chemists.  The  Act,  55  Geo.  III.  c.  194,  introduces  some  particular 
regulations  with  respect  to  those  who  profess  to  practise  as  apothe- 
caries, but  leaves  chemists  and  druggists  in  the  same  situation  as 
before  with  respect  to  the  "buying,  preparing,  compounding,"  and 
''dispensing"  of  drugs;  and  it  enacts  that  all  persons  using  the 
said  trade  or  business,  or  who  shall  hereafter  use  it,  '*  shall  and 
may  use,  exercise  and  carry  on  the  same  trade  or  business  in  such 
manner,  *and  as  fully  and  amply  to  all  intents  and  purposes,  as  the 
same  trade  or  business  was  used,  exercised  or  carried  on  by  chemists 
and  druggists  before  the  passing  of  this  Act."  These  words  are 
very  large ;  and  there  is  nothing  to  show  that  they  do  not  com- 
prehend all  that  was  done  by  apothecaries  before  the  Act.  Until 
the  decision  of  The  College   of  Physicians  v.  Rose  (3),  where  the 


(1)  **  A  dispensation  (in  pharmacy) 
is  when  the  simples  of  a  compositiou 
are  set  in  order,  lest  any  of  the 
ingredients  should  be  forgotten.'' — 
•»  Bailey's  Dictionary,"  I4th  ed.  1751. 

"Dispensation,  in  pharmacy,  the 
disposition  and  arrangement  of  several 
medicines,  either  simple  or  compound, 
all  weighed  in  their  proper  doses,  or 


quantities,  in  order  to  be  employed  in 
the  making  of  a  composition." — *  'Rees's 
EncyclopaBdia,"  tit.  Dispensation. 

(2)  Spieres  v.  Parker rl  B.  B.  165 
(1  T.  B.  141). 

(3)  In  B.  B.  6  Mod.  44;  5.  C.  3 
Salk.  17.  Judgment  reversed  in  Dom. 
Proc,  Boaey,  The  College  of  Physicians  ^ 
5  Br.  P.  C.  553,  2nd  (Tomlins's)  ed. 


COMPANT 

Gbebkouoh. 

[  ^802  ] 


[  *803  ] 
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[n.n, 


TuE        judgment  in  B.  R.  was  against  the  apothecary,  but  was  reversed  in 

A.POTHE' 

cABiEs'       ^he  House  of  Lords,  it  does  not  appear  that  apothecaries  had  any 

Company      recognised  right  to  do  more  than  they,  or  chemists  and  druggists, 

Gbeenouqh.    might  do  in  their  shops :  and  the  judgment  of  the  House  of  Lords 

is  given  very  shortly,  and  without  reasons. 

(Coleridge,  J. :  If  there  was  no  real  distinction  between  apothe- 
caries and  chemists  down  to  1815,  what  do  you  say  was  the  object 
of  the  statute  ?  Why  were  not  the  same  regulations  imposed  on 
both  ?) 

^      The  apothecaries  at  that  time  professed  to  be  something  more  than 
the  chemists  :  a  higher  and  more  educated  class. 

(Coleridge,  J. :  Then  the  statute  regulated  the  more  educated 
class,  and  left  the  others  without  regulation.) 

A  chemist,  if  he  called  himself  no  more,  might  sell  and  prescribe  ; 
if  he  held  himself  out  as  an  apothecary  the  case  was  diflferent. 


[  ^804  ] 


(Williams,  J. :  Do  you  say  he  might  attend  the  sick  ?) 

The  cases  in  which  parties  have  been  considered  liable  who  held  them- 
selves out  as  apothecaries  are  diflfevent  from  this ;  nor  has  any  similar 
case  arisen.  In  Allison  v.  Haydon  (i),  cited  for  the  plaintiffs  at  the 
trial,  the  plaintiff,  having  no  certificate,  sued  as  an  apothecary  (2) ; 
*and  the  present  question  could  not  have  been  raised.  If  there  was 
any  miscarriage  here,  it  was  that  of  the  jury. 


Cresswf'll  (with  whom  were  J.  L.  Adolphus  and  F,  Robinson), 
contra  f  was  stopped  by  the  Court. 


Lord  Dbnman,  Ch.  J. : 

The  jury  appear  to  have  found,  under  the  direction  of  the  learned 
Judge,  that  chemists  and  druggists  might  practise  as  apothecaries 
before  the  statute.  At  all  events,  a,  prima  facie  case  had  been  proved 
against  th^  defendant ;  and,  if  he  relied  upon  any  practice  before 
the  Act  as  exempting  from  penalties,  it  was  for  him  to  show  that 
practice. 

(1)  29  E.  E.  653  (4  Bing.  619).        (2)  29  B.  B.  pp.  655, 656  (4  Bing.  621,  622). 
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Pattbson,  J. :  The 

Apothe- 

I  cannot  see  any  possibility  of  doubt  in  this  case,  unless  it  can  be       caries' 
said  that  apothecary  and  chemist  mean  the  same  thing.     The  rule  v. 

must  be  absolute.  Greenough. 


Williams  and  Coleridge,  JJ.  concurred. 


Rule  absolute. 


The  cause  was  tried  again,  before  Wightman,  J.,  at  the  Liver- 
pool Summer  Assizes,  1841 ;  and  evidence  was  given,  supporting 
the  averments  of  the  declaration  above  set  forth.  The  cause  was 
undefended.  Wightman,  J.,  after  adverting  to  the  clauses  of  the 
statute  cited  in  the  above  argument,  and  to  sect.  5,  said  that  the 
distinction  between  apothecaries  and  chemists  appeared  to  be  that 
the  apothecary  might  not  only  prepare,  dispense  and  sell,  but 
apply  and  administer,  medicines ;  that,  if  a  chemist  not  only  sold, 
but  also  applied  and  administered  *medicines  in  the  ordinary  course 
of  attending  patients,  he  practised  as  an  apothecary :  and  that,  if 
the  defendant  had  so  practised,  he  was  liable  to  the  penalties  claimed. 
Verdict  for  the  plaintiffs.     No  motion  was  afterwards  made  (i). 


(1)  The  decision  of  the  House  of 
Lords  in  Rose  v.  The  College  of  Phy- 
aiciansy  5  Br.  P.  C.  553,^  is  sometimes 
cited  as  the  first  authority  which 
directly  established  the  right  of 
apothecaries  to  attend  patients  as  well 
as  to  make  up  and  sell  medicines.  But 
that  privilege  seems  to  be  recognised 
by  Stat.  6  &  7  Will.  IH.  c.  4  (which 
does  not  appear  by  the  report  to 
have  been  mentioned  in  the  last  cited 
case),  **for  exempting  apothecaries 
from  serving  the  offices  of  constable, 
scavenger,  and  other  parish  and  ward 
offices,  and  from  serving  upon  juries.*' 
Sect.  1  is  as  follows.  **  Whereas  the 
art  of  the  apothecary  is  of  great  and 
genei*al  use  and  benefit,  by  reason  of 
their  constant  and  necessary  assistance 
to  his  Majesty's  subjects,  which  should 
oblige  them  solely  to  attend  the  duty 
of  their  professions ;  yet  by  reason  that 
they  are  compelled  to  serve  several 
parish,  ward,  and  leet  offices,  in  the 
places  where  they  live,  and  are 
frequently  summoned  to  serve  on 
juries  and  inquests,  which  take  up 
great  part  of  their  time,  they  cannot 
perform  the  trusts  reposed  in  them  as 
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they  ought,  nor  attend  the  sick  with 
such  diligence  as  is  required:  and 
whereas  King  James  I.,  by  his  letters 
patents  under  the  great  seal  of 
England,  did  incorporate  the  apothe- 
caries exercising  that  art  within 
London  and  seven  miles  compass,  by 
the  name  of  The  master,  wardens,  and 
society  of  the  art  and  mystery  of  the 
Apothecaries  of  the  city  of  London : " 
sect.  2,  "Be it  therefore  enacted," &c., 
*^that  aU  and  every  person  and  per- 
sons, using  and  exercising,  or  that 
hereafter  shall  use  and  exercise,  the 
art  of  an  apothecary  within  the  said 
city  of  liondon,  and  seven  miles 
thereof ;  being  free  of  the  said  society, 
and  who  already  have  been,  or  here- 
after shall  be  duly  examined  of  his 
skill  in  the  said  mystery,  and  shall  be 
approved  of  for  the  same,  and  every 
of  them,  for  so  long  as  he  or  they 
shall  use  and  exercise  the  said  art  and 
no  longer,  shall  and  may  at  all  times 
hereafter  be  freed  and  exempted  from 
the  several  offices,"  &c.  Sect  3  makes 
a  provision  in  favom*  of  persons  using 
the  ai-t  of  an  apothecary  in  the  coimtry 
and  having  served  an  apprenticeship. 
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1841.  DOE  ON  THE  DEMISE  OP  ROBINSON  V.  DOBELL. 

Uay  26. 
(1  Q.  B.  806—808 ;  8.  C.  10  L.  J.  Q.  B.  2-12 ;  1  G.  &  D.  218.) 

^        ^  Demise  for  one  year  and  six  months  certain  from  August  13th,  at  a 

rent  payable  on  the  usual  quarter  days ;  three  calendar  months*  notice  to 
be  given  on  either  side  before  determination  of  the  said  tenancy.  The 
tenant  continued  to  occupy  beyond  the  year  and  six  months. 

Held  that  a  three  months*  notice  to  quit,  expiring  on  13th  August,  was 
proper ;  and  not  a  notice  expiring  at  the  end  of  a  year  from  the  termination 
of  the  year  and  six  months. 

Ejectment  for  messuages  &c.,  on  a  demise  laid  5th  October,  1840. 
Declaration,  80th  October,  1840.  On  the  trial,  before  Coleridge,  J., 
at  the  sittings  in  Middlesex  after  last  Easter  Term,  it  appeared 
that  the  lessor  of  the  plaintiff  had  demised  the  premises  to  the 
defendant  by  agi-eement,  dated  13th  August,  1838,  **  for  one  year 
and  six  months  certain  from  the  date  "  of  that  agreement,  at  the 
yearly  rent  of  26i.,  to  be  paid  quarterly;  the  first  quarterly  pay- 
ment to  be  made  on  29th  September  then  next  (but  a  proportion 
of  the  rent  to  be  allo\yed  the  tenant) :  and  it  was  further  agreed 
*'  that  three  calendar  months'  notice  shall  be  given  on  either  side, 
previous  to  the  determination  of  the  said  tenancy."  The  defendant 
entered,  and  held,  under  the  agreement,  to  the  end  of  the  year  and 
six  months,  and  afterwards  until  the  bringing  of  this  action.  On 
May  7th,  1840,  the  lessor  of  the  plaintiff  gave  the  defendant  notice 
to  quit  "  on  or  before  the  13th  day  of  August  next,  or  at  the  expira- 
tion of  the  current  year  of  your  tenancy  which  shall  expire  next 
after  the  end  of  three  months  from  and  after  your  being  served 
with  this  notice."  The  notice  was  objected  to  on  the  part  of  the 
defendant ;  but  the  learned  Judge  held  it  good ;  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  plaintiff. 

Hughes    now    moved    for    a   new    trial,   on   the  ground    of 
misdirection : 

[  *807  ]  When  the  year  and  six  months  expired,  *a  tenancy  from  year  to 

year  commenced  ;  and  the  landlord  should  have  given  three  months' 
notice  ending  with  the  first  year  of  the  new  tenancy.  The  year 
and  six  months  was  a  term  certain  ;  and  no  part  of  it  could  be  taken 
into  the  "  current  year  "  of  the  subsequent  yearly  tenancy.  This  view 
of  the  case  is  consistent  with  Thompson  v.  Maberly  (i)  and  Doe  d. 
Chadbom  v.  Green  (2).  The  six  months  are  no  more  a  broken 
portion  of  the  time  than  the  preceding  twelve:  the  whole  is  an 

(1)  2  Camp.  572.  (2)  48  E.  B.  626  (9  Ad,  &  El.  658). 
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entire  period.    "  If  one  lets  land  tor  100,000  days,  this  by  Bro.  (i)        Doe  a. 

is  a  good  lease  for  that  time,  because  the  measure  and  continuance  r. 

thereof  by  days  is  as  certain  as  it  would  be  if  it  were  for  so  many  ^^^^^ 

years  as  comprehend  those  days,  since  days  are  part  of  and  go  to 

make  up  the  years :  "  4  Bac.  Abr.  8S6  (2),  Leases  and  Terms  for 

Years,  (L),  8.     ''  One  made  a  lease  de  anno  in  annum,  quamdiu 

ambalnia  partibiis  placuerit:  this  was  agreed  by  all  to  be  a  lease 

certain  for  two  years :  but  there  the  lessee  entered  and  occupied  for 

two  years,  and  also  for  part  of  the  third  year,  and  then  died ;  and  for 

rent  arrear  for  part  of  the  third  year  debt  was  brought  against  his 

executors ;  and  upon  7iihil  debet  pleaded,  and  verdict  for  the  plaintiff, 

it  was  moved  in  arrest,  &c.  that  after  the  two  years,  this  being  a 

lease  at  will  determined  by  his  death,  and  then  no  action  lies  for 

the  rent  of  the  third  year ;  and  of  this  opinion  was  Popham.    But 

it  was  held  by  Gawdt  and  Fenneb,  that  though  at  first  this  was  a 

lease  certain  but  for  two  years,  yet  when  he  occupied  part  of  the 

third  year,  this  was  then  become  a  lease  certain  for  that  year  also, 

so  that  neither  of  them  could  avoid  it ;  for  otherwise,  *after  that       [  *808  ] 

the  lessee  hath  been  at  great  charges  in  manurance,  the  lessor,  by 

a  determination  of  his  will,  might  strip  him  of  all  his  profit : " 

4  Bac.  Abr.  888,  Leases  and  Terms  for  Years  (3),  (L),  8.    If  the 

terms  of  holding  be  ambiguous  in  such  a  case  as  this,  they  must 

be  construed  most  strongly  against  the  grantor :  Manchester  College 

v.  Trafford  (4) .    In  the  absence  of  express  agreement,  the  terms 

upon  which  parties  have  continued  a  tenancy  after  the  expiration 

of  a  stipulated  period,  may  be  inferred  from  circumstances :  Roe  d. 

Jordan  v.  Ward  (5) ;  and  here  it  was  not  likely,  the  year  and  six 

months  terminating  in  the  spring,  that  the  tenant  would  renew  his 

holding  on  terms  which  made  him  liable  to  be  dismissed  in  the 

summer. 

Lord  Denman,  Gh.  J. : 

I  am  of  opinion  that  the  three  months*  notice  must  be  calculated 
with  reference  to  the  original  commencement  of  the  tenancy. 

Patteson,  J. : 

In  all  cases,  the  "  current  year "  refers  to  the  time  of  entry, 
unless  the  parties  stipulate  to  the  contrary.     Here,  therefore,  the 

(1)  Bro.  Abr.  Ijease,  13.  referred  to. 

(2)  7th  ed.  (4)  2  Show.  31. 

(3)  Aijiird  V.  Kimjy  Cro.  Eliz.  775,  is  (3)  2  R.  R  728  (1  H.  Bl.  97). 
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DOE  d.       current  year  would  end  on  the  18th  of  August.     It  may  be  that,  on 
V,  this  construction,  the  **  six  months  certain  "  will  have  no  meaning ; 

but  if  parties  will  express  themselves  so  vaguely  we  cannot  help  the 
consequences. 

Williams  and  Coleridge,  JJ.  concurred. 

Rule  refused. 


DOBBLL. 


1841.  CURLEWIS  V.  COEFIELD. 

May  27. 
(1  Q.  B.  814—818 ;  1  G.  &  D.  489;  6  Jur.  259.) 

'         -I  In  uu  action  by  the  second  indorsee  against  the  drawer  of  a  bill  of 

exchange,  the  issue  being  whether  defendant  had  had  notice  of  dishonour, 
evidence  was  given,  for  the  plaintiff,  that  on  the  day  after  the  dishonour, 
he  wrote  and  sent  a  letter  to  defendant  (an  attorney)  which  was  put  into 
the  letter  box  at  defendant's  office,  the  office  being  closed ;  that  notice  had 
been  served  on  defendant  to  produce  a  letter  dated  and  sent  to  him  on 
the  above  day,  containing  notice  of  the  bill  being  dishonoured,  which  letter 
defendant  did  not  produce  at  the  trial ;  and  that,  after  the  letter  supposed  to 
contain  the  notice  of  dishonour  was  delivered,  the  defendant  told  plain tifTts 
attorney  (in  answer  to  a  threat  of  legal  proceedings)  that  the  bill  had  not 
been  presented  in  time,  not  saying  any  thing  as  to  notice  of  dishonour : 
Held,  evidence  to  go  to  the  jury,  of  a  regular  notice  of  dishonour. 

Assumpsit,  by  second  indorsee,  against  drawer,  of  a  bill  of 
exchange  :  averment,  that  the  drawees  did  not  pay  the  bill,  though 
presented  to  them  on  the  day  when  it  became  due,  of  which 
defendant  had  due  notice.     Plea,  denying  notice.    Issue  thereon. 

On  the  trial,  before  Pattesou,  J.,  at  the  Middlesex  sittings  in 
Hilary  Term,  1840,  it  appeared  that  the  bill  was  drawn  payable  on 
September  24th,  1889 ;  that,  on  the  28th,  plaintiff  received  a  letter 
(the  contents  of  which  were  not  in  evidence)  from  a  Mr.  Broughton, 
to  whom  he  had  indorsed  the  bill :  that,  on  the  evening  of  that  day, 
a  clerk  of  the  plamtiff  took  a  letter,  written  by  plaintiff,  but  the 
contents  of  which  were  not  in  evidence,  to  the  office  of  defendant, 
who  was  an  attorney :  and  that,  the  office  being  shut,  the  clerk  pat 
the  letter  into  a  box  there,  which  was  marked  "  letters  and  papers." 
The  clerk  stated  in  his  evidence  that  he  did  not  know  of  any  other 
bill  transaction  his  master  had  with  the  defendant.  The  plaintiff's 
attorney,  Mr.  Bichards,  was  also  examined,  and  stated  that,  on  11th 
October,  he  wrote  a  letter  to  defendant,  who  afterwards  called  upon 
[  ^S15  ]  *him,  and  said  he  came  in  consequence  of  what  the  witness  had 
written ;  defendant  then  said  that  the  bill  ought  not  to  have  been 
negotiated ;  that  he  should  file  a  bill  in  equity  against  the  person 
from  whom  plaintiff  had  it,  and  should  make  plaintiff  a  party. 
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Mr.  Richards  answered,  that  the  plaintiff  had  nothing];  to  dQ  with  Cdrlbwis 
that,  and  would  proceed  at  law  unless  the  bill  of  exchange  were  corpikld. 
paid.  Defendant  then  said  that  the  bill  was  not  presented  in  due 
time  to  the  acceptor.  Before  the  trial,  notice  was  given  to  the 
defendant  to  produce  *'  a  certain  letter  dated  on  or  about  the  28th 
day  of  September,  1839,  written  and  sent  by  the  plaintiff  to  the 
defendant  at  his  office  **  &c.,  '*  containing  a  notice  of  dishonour  and 
non-payment  of  the  bill  of  exchange  (upon  which  this  action  is 
brought)  drawn  '*  &c. :  describing  the  bill.  The  letter  was  not 
produced.  Pattbson,  J.,  in  summing-up,  expressed  a  doubt  whether 
the  proof  of  notice  was  sufficient,  but  left  it  to  the  jury,  giving  leave 
to  move  to  enter  a  nonsuit  if  the  Court  should  think  that  there  was 
no  evidence  of  notice.  Verdict  for  plaintiff.  Barston\  in  Hilary 
Term,  1840,  obtained  a  rule  nisi  for  entering  a  nonsuit. 

W.  M.  Best  now  showed  cause  : 

Notice  was  presumable  from  the  circumstances.  [He  cited  Wilkins 
V.  Jadis  (i),  Hicks  v.  The  Duke  of  Beaufort  (2),  Horford  v.  Wilson  (3), 
and  Pickin  v.  Graham  (4).] 

Barstow,  contra :  [  816  ] 

There  was  no  evidence  of  a  notice  given  on  September  28th. 
[He  cited  Solarte  v.  Palmer  (5),  JVilkins  v.  Jadis  ifi),  and  Borradaile 
V.  Lowe  (7).] 

(Pattbson,  J.,  mentioned  Roberts  v.  Bradshaw  (s).)  [  si?  ] 

Lord  Denman,  Gh.  J. : 

Taking  the  whole  of  this  case  together,  I  think  there  was 
evidence  to  go  to  the  jury.  The  plaintiff  proved  that  some  letter 
was  put  into  the  defendant's  box  on  September  28th ;  and  the 
notice  to  produce,  not  complied  with,  must  have  some  effect.  To 
that  is  added  the  conversation  with  the  plaintiff's  attorney,  in 
which  the  defendant  placed  his  defence  on  a  different  ground  from 
that  of  omission  to  give  notice  of  dishonour.  The  case,  therefore, 
is  like  Wilkins  v.  Jadis  (9). 

(1)  36R.E.540(lMoo.&Eob.41);  (5)  In  Exch.  C.  7  Bing.  530.  In 
S.  C.  (not  on  this  point),  2  B.  &  Ad.  the  House  of  Lords,  1  New  Ca.  194 ; 
188.  S,  C,  8  Bligh  (N.  S.)  874. 

(2)  4  New  Ca.  229.  (6)  36  R.  R.  540  (1  Moo.  &  Rob.  41). 

(3)  1  Taunt.  12.  (7)  4  Taunt.  93. 

(4)  38  R.  R.  738  (1  Or.  &  M.  725) ;  (8)  1  Stark.  N.  P.  C.  28. 

S.  C.  3  Tyr.  923.  (9)  36  R.  R.  540  (1  Moo.  &  Rob.  41). 
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CuKLKwiK  Patteson,  J. : 

r. 

CoBFiEiiD.  It  is  true  that  in  Ilobrfis  v.  Brathhaic  (i)  a  notice  of  dishonour 
had  been  prepared ;  but  there  was  a  link  wanting  to  connect  that 
notice  with  the  letter  afterwards  sent.  Here  evidence  is  given  that 
a  letter  was  written  by  the  plaintiff,  and  carried  by  his  clerk  to  the 
defendant's  office  on  the  28th  of  September.  Notice  was  given  to 
produce  that  letter ;  and  it  was  not  produced.  These  facts  alone 
would  not  be  sufficient :  but  then  comes  the  conversation  of  the 
[  *818  ]  defendant  with  *Bichards ;  and  the  whole  evidence  forms  a  case  that 
might  properly  go  to  the  jury. 

» 

Williams,  J.  concurred. 

GOLEBIDOE,  J. : 

If  the  ground  on  which  Corfield  rested  his  defence  raises  a 

presumption  of  notice,  it  raises  a  presumption  of  due  notice ;  and 

the  objections  taken  in  Solarte  v.  Palmer  (2)  and  similar  cases  do 

not  arise. 

Ride  discharged. 


1841.  BENSON  V.  BLUNT  and  Others. 

'^^*'  (1  Q.  B.  8^70—878 ;  S.  C.  10  L.  J.  Q.  B.  333 ;  1  G.  &  D.  449.) 

t  870  ]  By  charter-party  between  plaintifif  the  owner,  and  defendants  freighters, 

of  a  ship,  it  was  agreed  that  defendants  should  have  eightj-five  running 
days  for  loading  and  unloading,  and  might  keep  the  ship  fourteen  days 
longer  on  demurrage,  at  so  much  per  day.  Plaintiff  declared  in  assumpsit 
on  the  charter-party,  alleging  that  he  was  always  ready  and  willing  to 
perform  his  part  of  the  contract,  but  that  defendants  kept  the  ship  fourteen 
days  on  demurrage,  beyond  the  eighty -five,  and  thereby  became  liable  to 
pay  119/.,  and  also  kept  her  eight  days  beyond  the  fourteen,  to  plaintiff's 
damage  &c.  Fleas.  2.  That  plaintiff  did  not  keep  or  detain  in  manner  and 
fonn  &c.  3.  That,  at  the  time  when  the  vessel  was  unloading,  as  in  the 
doclaration  mentioned,  plaintiff  wrongfully  stopped  the  unloading,  and 
prevented  defendants  from  unloading.  Issue  on  plea  2.  Ti-averse  of  the 
allegation  in  plea  3 ;  and  issue  thereon. 

It  was  proved  that  during  the  running  days,  and  when  the  vessel  had 
been  three  days  unloading,  plaintiff  wrongfully  stopped  the  unloadiag  for 
two  days,  at  the  end  of  which  the  running  days,  if  reckoned  consecutively, 
expired.  That  the  unloading  was  then  continued  for  two  days,  and  again 
wrongfully  interrupted  by  plaintiff  for  several  days;  after  which  it  was 
rosumed  and  the  unloading  completed,  having  occupied  twelve  or  thirteen 
days,   not  reckoning  days  of  stoppage.     It  was  not  shown    by  direct 

(1)1  Stark.  N.  P.  C.  28.  (2)  37  R.  K.  34  (7  Bing.  630.    In  the 

House  ol  Lords,  1  Bing.  N.  C.  194). 
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evidence  that  the  unloading,  while  earned  on,  had  proceeded  more  slowly        Bbnson 
in  consequence  of  the  interruptions :  ^  y* 

Held  that,  under  these  circumstances,  the  plaintiff  could  not  recover 
upon  the  charter-party  for  demun*age,  or  for  detention  of  the  ship  beyond 
the  fourteen  days ;  and  that  the  second  plea  was  sustained. 

But  that  the  mere  fact  of  an  interruption  for  however  short  a  time  would 
not  discharge  the  defendants  from  their  obligation  under  the  charter-party ; 
and  therefore  that  the  third  plea  was  bad  after  verdict. 

Assumpsit  on  a  charter-party  of  affreightment  between  plaintiff, 
described  as  the  owner,  and  defendants,  as  the  freighters,  of  the 
barqae  IVilliain  Miles,  for  a  voyage  to  Clarence  Cove,  in  the  island 
of  Fernando  Po,  where  she  was  to  take  in  a  cargo  of  timber.  The 
declaration  set  out  the  charter-party,  by  which  plaintiff  agreed  that 
the  ship  should  lie  at  Clarence  Cove  for  the  purpose  of  loading,  and 
in  the  port  of  London  for  discharging  her  cargo,  eighty-five  running 
days  in  the  whole,  if  required,  such  lay  days  to  commence  when 
she  should  be  ready  to  receive  her  cargo  at  Clarence  Cove,  and 
notice  be  given,  &c. ;  cease  on  the  cargo  being  laden  and  the  ship 
dispatched  for  London;  recommence  on  her  arrival  in  the  port 
of  London  and  being  ready  to  unload,  and  notice,  &c. ;  and  finally 
cease  on  the  cargo  being  there  completely  discharged.  That  in  con- 
sideration thereof,  and  of  every  thing  above  mentioned,  defendants 
did  thereby  for  themselves,  &c.,  promise  and  *agree  to  and  with  [  ♦871  ] 
plaintiff,  his  executors,  &c.,  in  manner  following,  viz.  &c.;  promises 
as  to  the  loading,  and  that  defendants  would  dispatch  the  vessel 
with  the  cargo  for  the  port  of  London,  and  in  that  port,  at  their 
own  expense  and  risk,  receive  the  said  cargo  from  alongside  the 
said  vessel  within  the  days  and  times  in  the  charter-party  before 
limited,  or  the  days  of  demurrage  thereinafter  granted,  and  would 
pay  plaintiff  the  freight  at  the  rates,  &c.  And  that  plaintiff  did 
for  himself,  &c.,  further  promise  and  agree  that  it  should  be  lawful 
for  defendants,  their  executors,  &c.,  to  keep  the  said  vessel  on 
demurrage  at  her  aforesaid  ports  or  places  of  loading  and  delivery 
for  the  term  of  fourteen  running  days,  in  the  whole,  over  and  above 
the  aforesaid  lay  days,  on  paying  to  plaintiff  or  the  commander  of 
the  said  vessel  demurrage  at  the  rate  of  8Z.  108.  per  day,  day  by 
day,  as  the  same  should  arise  and  become  due.  The  count  further 
stated  that,  the  said  charter-party  being  so  made,  afterwards,  to 
wit  on  &c.,  in  consideration  thereof,  and  that  plaintiff  at  the  request 
of  defendants  had  promised  them  to  perform,  &c.,  the  said  charter- 
party  in  all  things  on  his  part  to  be  performed,  &c.,  defendants 
promised  plaintiff  to  perform  the  same  in  all  things  on  their  part, 
&c.,  and  not  to  keep  or  detain  the  vessel  at  her  said  ports,  &c.,  over 
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Bekson      and  beyond  the  said  fourteen  days  on  demurrage  so  agreed  upon. 

Blunt.  ^^^  count  then  stated  the  voyage,  loading,  &c.,  and  performance 
by  plaintiff  of  his  promises ;  that  the  vessel,  on  &c.,  arrived  with 
her  cargo  at  London  aforesaid,  and  was  ready  to  unload  according 
to  the  charter-party,  whereof  defendants  then  had  notice;  that 
plaintiff  continued  ready  and  willing  to  unload  the  said  cargo  as 
aforesaid,  until  the  same  was  discharged  and  unloaded ;  and  that 

I  *872  ]  the  same  was  *afterwards,  to  wit,  &c.,  completely  discharged  and 
unloaded,  &c.;  and  that  defendants  kept  the  said  vessel  on  demur- 
rage at  the  said  ports  or  places  of  loading  and  unloading  for  divers, 
to  wit  fourteen,  days  over  and  above  the  said  eighty-five  running 
or  lay  days  so  allowed  as  aforesaid,  in  and  about  the  loading  and 
unloading  of  the  said  cargo;  and  thereby  they  became  and  were 
liable  according  to  the  said  charter-party  to  pay,  and  ought  to  have 
paid,  to  plaintiff  119/.,  being  at  the  rate  of  8/.  10«.  for  each  of  the 
fourteen  days ;  but  they  did  not  pay.  The  count  also  alleged  that 
defendants,  disregarding  &c,  wrongfully  kept  and  detained  the 
vessel  in  and  about  unloading  as  aforesaid  for  divers,  to  wit  eight, 
days  beyond  the  said  fourteen  days  so  agreed  upon  for  demurrage ; 
whereby  plaintiff  during  all  that  time  was  deprived  of  the  use,  etc., 
and  put  to  expense,  &c.,  amounting  to  50Z. 

Pleas.  1.  Non  assumpsit,  2.  That  defendants  did  not  keep  or 
detain  the  said  vessel  in  manner  and  form,  &c.  Issues  thereon. 
3.  That,  at  the  time  when  the  said  vessel  was  unloading  as  in  the 
declaration  mentioned,  plaintiff  wrongfully  stopped  the  unloading 
thereof,  and  hindered  and  prevented  defendants  from  unloading 
the  same.  Verification.  Eeplication,  that  plaintiff  did  not  stop, 
&c.,  or  hinder,  Jl^c,  in  manner  and  form,  &c.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
London  after  Hilary  Term,  1840,  it  appeared  that  the  vessel,  having 
made  her  voyage  and  arrived  in  the  West  India  Docks,  was  ready 
to  unload  on  Saturday,  July  1st,  1837.  She  had  then  five  run- 
ning days  left.  The  unloading,  by  men  engaged  tor  that  purpose, 
began  on  the  1st,  and  was  continued  on  the  8rd  and  part  of  the 
[  ♦873  ]  *4th  ;  when,  a  question  having  arisen  as  to  the  amount  of  freight 
to  be  paid,  the  plaintiff  ordered  the  unloading  to  be  stopped, 
and  the  men  were  turned  off  the  vessel.  On  July  6th  they  were 
allowed  to  recommence ;  and  the  unloading  was  continued  on  that 
and  the  following  day.  In  the  evening  of  the  7th,  the  plaintiff, 
not  being  satisfied  respecting  the  bills  to  be  given  on  account  of  the 
freight  (two  thirds  of  which  were  to  be  paid  in  approved  bills). 
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again  caused  the  unloading  to  be  stopped  ;  and  it  ceased  accord-  Benson 
ingly  till  the  20th,  when  the  plaintiff,  no  longer  objecting  to  the  blunt. 
proposed  security,  allowed  the  work  to  be  resumed ;  and  it  was 
continued  from  the  20th  to  the  27th  inclusive ;  on  which  last  day 
the  unloading  was  finished.  The  Lobd  Chief  Justice  left  it  to  the 
jury  to  say  whether  or  not  the  delay  complained  of  in  the  declara- 
tion had  been  caused  by  the  conduct  of  the  plaintiff  himself,  and 
whether  the  unloading  had  been  completed  in  a  reasonable  time, 
allowing  for  the  stoppages.  The  jury  answered  both  questions  in 
the  affirmative,  and  found  for  the  defendants  on  all  the  issues, 
ir.  H.  Watson  in  the  ensuing  Term  moved  (by  leave  reserved  at  the 
trial)  for  a  rule  to  show  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiff  on  the  second  issue,  contending  that  the  defendants 
had,  in  fact,  according  to  the  terms  of  the  issue,  kept  and  detained 
the  vessel;  that  the  plaintiff's  conduct,  if  wrongful,  might  have 
been  ground  for  a  cross  action  ;  but  that,  applying  the  test  put  by 
TiNDAL,  Ch.  J.  in  Freeman  v.  Taylor  (i),  it  did  not  so  defeat  the 
purposes  of  the  contract  as  to  excuse  the  breach  complained  of. 
He  also  moved  for  judgment  non  obstante  veredicto  on  the  third 
issue ;  and  for  a  new  trial  *if  the  Court  should  not  grant  either  of  [  ♦874  ] 
the  before  mentioned  rules  (2).    A  rule  nisi  was  granted. 

Platty  Kelly  and  Hoggins  now  showed  cause  (3) : 

The  case  was  rightly  left  to  the  jury,  and  the  second  and  third 
issues  were  proved  on  the  part  of  the  defendants.  The  vessel  was 
not  kept  and  detained  by  them,  but  by  the  plaintiff.  And,  when 
once  the  plaintiff  had  broken  in  upon  the  running  days,  the  contract 
(upon  which  alone  the  present  action  is  founded)  was  at  an  end. 
It  was  an  essential  stipulation  on  behalf  of  the  defendants,  and  was 
part  of  the  consideration  for  which  they  made  the  promise  declared 
upon,  that  they  should  have  the  successive  days  unbroken ;  it  is 
implied  in  the  very  term  "running  days"  that  they  are  to  be 
consecutive,  and,  when  the  succession  had  been  interrupted,  the 
term  of  eighty-five  running  days  could  never  be  complete.  It  is 
no  answer  to  this  argument,  that  after  a  stoppage  the  defendants 
might  have  still  taken  the  number  of  days  requisite  to  make  up  the 

(1)  34  E.  B.  647  (8  Bing.  124,  132,  ing  cause,  but  said  that  the  Lord 
13S).  Chief   Justice    should    have   been 

(2)  He  also  contended  that  the  applied  to  for  an  amendment  of  the 
plaintiff    was   clearly   entitled    to    a  postea. 

verdict  on  the  first  issue.    The  defen-  (3)  Before  Lord  Denman,   Ch.  J., 

dant's  counsel  admitted  this  on  show-      Patteson,  Williams,  and  Coleridge,  JJ. 
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Bknhon  eighty-five:  nor  would  this,  practically,  place  them  in  the  same 
Blunt.  situation.  The  men  who  unloaded  the  cargo  would  be  hired  for 
successive  days ;  when  the  work  stopped  they  would  be  dispersed, 
and  time  must  be  taken  to  procure  others :  and,  supposing  men 
always  at  hand,  the  work,  when  interrupted  from  time  to  time, 
would  be  less  effectively  carried  on.  As  to  the  motion  for  judgment 
non  obstante  veredicto ;  the  third  plea  is  supposed  to  be  bad  for  not 
[  *S75  J  showing  *that,  but  for  the  hindrance  alleged,  the  defendants  might 
have  fulfilled  their  contract.  But  that  is  not  necessary,  especially 
in  an  action  brought  for  damages  in  the  nature  of  a  penalty.  If 
the  defendants  were  hindered  for  a  moment,  they  were  driven 
beyond  the  eighty-five  days.  Taking  the  objection  to  be  only  that 
some  time  ought  to  have  been  specified,  that  was  ground  of  special 
demurrer.  The  statement  in  this  plea  may  be  considered  as  only 
an  informal  traverse  of  the  plaintiff's  averment,  that  he  was  and 
continued  ready  to  unload  the  cargo  till  it  was  finally  unloaded. 

Erie  and  W.  H.  Watson,  contra  : 

The  plaintiff's  reasons  for  stopping  the  work  were  valid  ones  :  bat, 
assuming  that  this  cannot  be  argued  after  the  finding  of  the  jury, 
he  is  still  entitled  to  the  verdict,  and  judgment,  on  the  issues  in 
question.  The  charter-party  said  nothing  of  the  running  days 
being  consecutive ;  nor  is  there  any  ground  for  insisting  that  they 
should  be  so.  It  could  not  be  said  that  an  hour's  interruption,  for 
whatever  purpose,  put  an  end  to  the  contract  as  to  running  days  ; 
and  if  not,  the  real  question  is  whether  the  stoppage  made  more 
than  five  days  necessary  for  the  unloading.  There  was  no  proof  of 
any  such  necessity ;  and  the  defendants  had  the  vessel  in  their 
uninterrupted  control  thirteen  days,  before  the  unloading  was 
finished.  Had  the  cargo  been  of  a  perishable  nature,  a  jury  might 
perhaps  have  been  warranted  in  finding  that  the  plaintiff's  breach 
of  engagement  (in  the  words  of  Tindal,  Ch.  J.  in  Freeman  v. 
Taylor  (i))  ''put  an  end  to  the  whole  object  the  freighter  had  in 
view  in  chartering  the  ship."  If  a  partial  injury  had  resulted,  it 
[  •876  ]  might  have  been  ground  *for  a  cross  action.  Fillieul  v.  Armstrong  (2) 
shows  the  rule  on  this  subject.  In  fact  there  was,  in  the  present 
instance,  no  proof  of  injury. 

(PiLTTEsoN,  J. :  The  defendants  here  do  more  than  set  up  a  breach 
of  contract ;  they  say  that  the  very  thing  for  which  the  plaintiff 
seeks  to  recover  is  his  own  fault. 

(1)  34  B.  B.  647  (8  Bing.  132).  (2)  7  Ad.  &  El.  557. 
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CoLERiDGB,  J. :  They  do  not  allege  an  independent  breach   of       Benson 
contract  on  your  part,  but  that  you  made  it  impracticable  for  them       blunt. 
to  do  what  you  say  they  ought  to  have  done.     According  to  you, 
they  would  recover,  in  the  action  for  breach  of  contract,  the  very 
damages  to  which  they  were  found  liable  in  this  action.) 

There  was  no  evidence  that  the  defendants,  if  not  interrupted,  could 
have  unloaded  in  less  than  thirteen  days. 

(CoLEBiDOE,  J. :  As  long  as  you  did  not  interfere,  they  were 
willing  to  be  bound  by  the  contract  for  eighty -five  days.  If  it 
became  impossible  for  them  to  abide  by  that,  and  they  were  obliged 
to  take  as  much  time  beyond  the  running  days  as  would  make  up 
for  the  interruption,  did  not  a  special  contract  begin,  arising  out  of 
those  circumstances  ?) 

As  to  the  third  issue,  it  may  be  assumed,  on  the  plea,  that  the 
stoppage  was  only  for  an  hour,  and  that  could  not  discharge  the 
defendants  from  liability  to  demurrage  or  damages  for  their 
detention  of  the  vessel. 

(Patteson,  J. :  There  is  a  difficulty  in  supporting  the  third  plea, 
because  it  admits  keeping  the  ship  on  demurrage. 

CoLEBiDOE,  J. :  The  plea  does  not  show  whether  the  stoppage  by 
the  plaintiff  was  before,  during,  or  after,  the  days  of  demurrage.) 

Cur.  adv.  vulL 

Lord  Dbnman,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (June 
10th),  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  demurrage  on  a  charter-party.  The  [  877  ] 
declaration  charged  a  detention  on  demurrage  for  certain  days, 
and  also  a  general  detainer  beyond  the  days  of  demurrage.  The 
third  plea,  which  was  special,  was  acknowledged  by  the  defendants 
to  constitute  no  defence,  on  account  of  its  generality :  but  the  second 
stated  that  the  defendants  did  not  detain  the  ship  modo  et  forma. 

The  fact  was,  that  the  ship  returned  with  five  running  days  due 
to  her,  and  that  she  did  not  complete  her  unloading  until,  not  only 
the  fourteen  days  of  demurrage  beyond  the  running  days  were 
exhausted,  but  also  some  beyond.  The  claim  was  for  liquidated 
damages  for  the  demurrage  days,  and  general  damages  for  the 
farther  detention.  The  plaintiff,  on  the  ship's  arrival,  and  subse- 
quently on  another  occasion,  refused  to  permit  her  to  be  unloaded. 
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Benson       The  jury  found  that  this  refusal  was  wrongful.     Afterwards  the 
Blunt,       defendants    were    permitted   to    unload,   hut   not    till    after    the 
expiration  of  the  running   days,  in   whatever  sense  those  words 
can  reasonably  be  understood. 

Under  these  circumstances,  whether  the  plaintiff  is  entitled  to 
recover  at  all  for  the  use  of  his  ship  during  so  much  of  the  actual 
unloading  as  exceeded  five  days,  may  be  doubtful,  and  would  have 
been  for  the  jury  on  the  facts  under  another  form  of  declaration  : 
but  we  hold  it  clear  that  he  cannot  recover  for  it  under  the  terms 
of  the  charter-party.  We  do  not  intend  to  lay  down  that  any 
interference,  for  however  short  a  time,  by  the  owners,  to  prevent 
an  unloading  within  the  running  days  and  days  of  demurrage,  will 
put  an  end  to  the  obligation  of  the  charter-party ;  and  therefore 
we  hold  the  third  plea  to  be  bad  ;  but  it  is  clear  that  they  cannot 
[  'STS  ]  *exercise  an  arbitrary  power  of  selecting  on  what  days  the  unload- 
ing shall  take  place,  or  of  interrupting  capriciously  that  operation 
which  the  freighters  must  certainly  be  understood  to  stipulate  for 
the  power  of  carrying  on  continuously ;  and  by  so  doing  the  owners, 
and  not  the  freighters,  are  the  parties  who  detain  the  vessel. 

We  think  that,  in  the  present  case,  the  plea  that  the  defendant 
did  not  detain  the  ship  is  sufficiently  made  out  by  the  jury's 
finding  that  the  cargo  was  improperly  kept  on  board  by  the  plain- 
tiff's own  wrongful  act ;  and  are  of  opinion  that  the  rule  must  be 

discharged. 

Rule  discharged. 


1841.  CAUDLE  V.  SEYMOUE,  Esquire  (1). 

'  _'  (1  Q.  B.  889—894;  S.  C.  10  L.  J.  M.  C.  130 ;  1  G.  &  D.  454 ;  5  Jur.  1196.) 

[         J  A  justice's  warrant  commanding  a  constable  to  apprehend  and  bring 

before  him  the  body  of  A.  B.,  to  answer  all  such  matters  and  things  as  on 
her  Majesty's  behalf  shall  be  objected  against  him  on  oath  by  C.  D.,  for  an 
assault  committed  upon  C.  D.  on  &c.,  is  bad,  as  not  showing  any  inform;i> 
tion  on  oath  upon  which  the  warrant  issues. 

A  deposition  on  oath,  taken  by  the  justice's  clerk,  the  justice  not  bein^ 
present,  nor  at  any  time  seeing,  examining,  or  hearing  the  deponent,  is 
irregular,  and  no  justification  of  proceedings  foimded  upon  it. 

In  an  action  of  trespass  against  a  justice  for  false  imprisonment  in 
causing  a  plaintiff  to  be  apprehended  on  a  charge  of  assault,  the  warrant 
having  been  framed,  and  the  information  taken,  as  above  stated :  Held  that 
the  defendant  failed  to  show  jurisdiction,  and  that  the  action  lay. 


Trespass  for  assault  and  false  imprisonment.     Plea,  Not  guilty, 
by  statute.     On    the   trial,   before  Littledale,  J.,   at    the   Spring 

(1)  Approved  in  72«/.  v.  Hughes  (1879)  4  Q.  B.  D.  614,  622.— A.  C. 
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Assizes  for  Sussex,  1840,  the  material  facts   appeared  to  be  as      caudle 

follows.  Seymour. 

Complaint  being  made  to  the  defendant,  a  magistrate  of  Sussex, 
that  the  plaintiff  had  injured  a  child  named  Mary  Ann  Warner,  by 
bad  surgical  treatment,  the  defendant  went,  with  his  clerk,  to  the 
house  where  the  child  lived.  She  was  in  bed,  in  a  garret,  the  ascent 
to  which  was  up  two  pair  of  stairs  from  the  kitchen.  The  defen- 
dant remained  in  the  kitchen  while  his  clerk  went  up  to  the  child 
(who  was  in  her  fifteenth  year),  took  her  depositions,  and  swore 
her  to  the  contents.  It  did  not  appear  by  the  evidence  that  the 
defendant  heard  what  passed.  On  the  deposition  so  taken,  the 
defendant  granted  a  warrant  in  the  following  words. 

**  Sussex,  to  wit. — To  the  constables  and  headboroughs  of  the 
hundred  of  Whalesbone,  in  the  county  of  Sussex,  and  to  all  other 
officers  of  the  peace  within  the  said  county. 

**  I  do  hereby,  in  her  Majesty's  name,  command  you  and  every 
of  you,  upon  sight  hereof,  to  apprehend  and  bring  before  me,  or 
some  other  of  her  Majesty's  justices  of  the  peace  for  the  said 
county,  the  body  of  Kobert  Caudle  of  Brighton  in  the  said  county, 
surgeon,  of  whom  you  shall  have  notice,  to  answer  to  all  such 
"^mattersand  things  as  on  her  Majesty's  behalf  shall  be  objected  [*890] 
against  him  on  oath  by  Mary  Ann  Warner,  of  Brighton  aforesaid, 
single  woman,  for  an  assault  committed  on  her,  the  said  Mary  Ann 
Warner,  at  Brighton  aforesaid,  on  the  twenty-fourth  day  of  August 
instant.  Herein  fail  not.  Given  under  my  hand  and  seal  at 
Brighthelmstone  in  the  said  county,  the  26th  day  of  August, 
A.D.  1839. 

"  (Signed)        Willllm  Seymour,     (l.s.)" 

On  this  warrant  the  plaintiff  was  apprehended ;  which  was  the 
imprisonment  complained  of.  The  charge,  on  hearing,  was  dis- 
missed. The  learned  Judge  thought  the  warrant  invalid,  as  it  did 
not  purport  to  be  made  on  an  information  taken  upon  oath ;  and 
the  jury,  under  his  direction,  found  a  verdict  for  the  plaintiff. 

Platty  in  the  ensuing  Term,  obtained  a  rule  niai  for  a  new 
trial  (i)  on  the  ground  of  misdirection. 

(1)  He  also  moved  for  a  rule  to  enter  which  it  is  not  thought  necessary  to 
a  nonsuit  on  some  ohjectious  to  the  state.  No  rule  was  granted  on  these 
notice  of  action  and  writ  of  summons,      points. 
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Caudle  Peacock  now  showed  caase : 

Sbymoub.  The  proper  form  of  a  warrant  to  apprehend  for  an  assault  is 
given  in  1  Burn's  Justice,  285,  Assault,  tit.  Assaults  in  General, 
YI.  (i),  and  states  an  information  on  oath.  And  a  warrant "  ought 
to  contain  the  cause  specially,  and  should  not  be  generally  to 
answer  such  matters  as  shall  be  objected  against  him,  because  it 
cannot  appear,  whether  it  be  within  the  jurisdiction  of  the  justice 
of  the  peace :  "  2  Hale,  P.  C.  Ill  (2). 

(Lord   Denman,  Gh.  J. :    This  warrant  does  not  aver  that  an 
assault  has  been  committed,  or  is  stated  to  have  been  committed. 
[  *89i  ]      It  professes  to  *bring  up  a  party  on  speculation,  to  hear  what  Mary 
Ann  Warner  has  to  say.) 

Piatt,  contra,  was  then  called  upon  by  the  Court  : 

First,  the  warrant  was  sufficient.  It  directed  that  the  party 
should  be  apprehended,  to  answer  such  matters  as  should  be 
objected  against  him  on  oath  by  Mary  Ann  Warner,  "for  an 
assault  committed  on  her  "  on  a  certain  day.  That  was  a  warrant 
to  apprehend  for  an  assault.  The  warrants  mentioned  in  the 
passage  of  Lord  Hale,  which  refers  to  2  Inst.  52,  591,  are  warrants 
of  commitment,  under  which  the  gaoler  may  have  to  justify 
detaining.  But,  secondly,  supposing  the  warrant  bad,  the  justice, 
by  virtue  of  his  jurisdiction,  might,  without  a  warrant,  order  that 
the  party  should  be  detained  to  answer  for  the  offence.  A  constable, 
in  such  case,  must  have  shown  a  warrant  to  justify  him  ;  a  magis- 
trate does  not  need  it,  and  is  not  liable  in  trespass,  though  a 
warrant  may  have  been  issued  and  be  irregular.  In  BvM  v. 
Conant  (a)  the  substantial  part  of  the  warrant  was  in  the  present 
form ;  yet  it  was  held  that  the  plaintiff  could  not  recover ;  for  a 
magistrate,  having  jurisdiction,  could  not  be  liable  in  trespass  for 
merely  misdrawing  a  warrant. 

(Patteson,  J. :  Nothing  is  said  of  that  in  the  case.  The  warrant 
there  is  not  set  out  fully  enough  to  make  it  certain  that  the  form 
was  the  same  which  is  used  here  (4).) 

The  evidence  here  shows  that  an  information  was,  in  fact,  taken  ; 
and  that  was  so  in  Butt  v.  Conant  (3). 

(1)  Ohitty*s,  28th  ed.  (4)  See  BnU  v.  C*>nani,  4  B.  Moore, 

(2)  Part  2,  ch.  13.  195,  197. 

(3)  21  R.  R.  716  (1  Brod.  &  B.  548). 
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(Patteson,  J. :  It  does  not  appear  that  the  defendant  examined      Caudle 
the  child.    A  magistrate  ought  to  examine  the  witness  himself,  not     sbymoub. 
to  send  his  clerk. 

Coleridge,  J. :  It  is  far  too  common  a  practice  for  the  clerk  to  [  892  ] 
examine  the  witness  apart,  and  take  down  the  answers,  and  then 
read  them  over  to  him  in  the  magistrate's  presence.  It  is  true 
that  a  magistrate  here  has  jurisdiction  over  the  offence  in  the 
abstract ;  but,  to  give  him  jurisdiction  in  any  particular  case,  it 
must  be  shown  that  there  was  a  proper  charge  upon  oath  in  that 
case.  A  man  has  no  right,  because  he  is  a  magistrate,  to  order 
another  to  be  taken  for  an  offence  over  which  he  has  jurisdiction, 
without  a  charge  regularly  made.) 

Affidavits  in  the  superior  Courts  are  daily  taken  without  any  super- 
intendence by  the  Court  itself.  If  there  was  an  information  de facto, 
the  jurisdiction  was  complete,  and  the  warrant  well  supported. 
Supposing  that  the  warrant  would  have  been  good  if  it  had  recited 
the  information,  it  is  good  now ;  the  omission  of  that  recital  is  only 
matter  of  informality  ;  the  warrant  is  still  an  answer  to  an  action 
of  trespass. 

Lord  Denman,  Ch.  J. : 

The  warrant  is  clearly  insufficient.  It  does  not  state  any  infor- 
mation on  oath,  or  that  the  fact  was  really  committed.  But  then 
it  is  said  (and  the  argument  raises  a  question  of  great  importance) 
that  although  the  warrant  was  irregular,  the  justice  was  still  pro- 
tected against  an  action  of  trespass,  having,  as  a  magistrate,  juris- 
diction over  the  offence.  But  his  protection  depends  (as  my  brother 
Coleridge  has  observed),  not  on  jurisdiction  over  the  subject- 
matter,  but  jurisdiction  over  the  individual  arrested.  To  give  him 
that  jurisdiction  there  should  have  been  an  information  properly 
laid.  Here  the  defendant  went  with  his  clerk  to  the  complainant's 
residence,  but  never  saw  her ;  the  clerk  took  the  deposition,  but 
not  in  his  presence.  *The  matter  of  fact,  therefore,  on  which  [  •sdz  ] 
alone  his  defence  could  have  been  rested,  fails ;  and  he  has  acted 
without  jurisdiction. 

Patteson,  J. : 

The  case  is  put  for  the  defendant  as  if  the  words  ''for  an 
assault "  in  the  warrant,  could  be  coupled  with  the  words  ''  appre- 
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Cattduc  heud  and  briug  before  me."  But  if  the  warrant  be  read  so,  it 
Sbtm'oub.  requires  the  party  charged  to  be  brought  before  the  justice  to 
answer  to  all  such  things  as  shall  be  objected  against  him  by  Mary 
Ann  Warner ;  and,  even  if  the  document  could  be  read  in  a  manner 
so  inconsistent  with  the  grammatical  construction,  no  one  at  this 
time  can  doubt  that  a  warrant  of  such  a  general  purport  would  be 
bad.  The  every  day  practice  is  to  state  an  information  on  oath ; 
if  the  magistrate  omits  that,  he  must  take  the  consequence.  As  to 
the  other  point,  magistrates  should  be  careful  not  to  commit 
this  part  of  their  duty  to  a  clerk.  Depositions  of  this  kind 
are  not  like  affidavits  here,  which  are  made  to  be  used,  or 
not,  by  a  party  in  a  cause,  as  he  sees  fit.  It  is  a  matter  of 
some  discretion  to  determine  how  depositions  are  to  be  acted 
upon;  and  they  ought,  therefore,  to  have  the  magistrate's  full 
consideration. 

Williams,  J. : 

An  affidavit  is  a  document  which  is  to  speak  for  itself,  and  to 
avail  or  not,  merely  according  to  its  contents :  the  Court  does  not 
examine  the  party :  but,  in  the  case  of  depositions,  the  magistrate 
does  :  and  I  am  not  aware  that  deputing  that  office  to  a  clerk  has 
ever  been  held  equivalent  to  an  examination  by  the  magistrate. 
The  warrant  itself  contains  no  allegation  that  the  party  was  charged 
on  oath. 

[  894  ]       Coleridge,  J. : 

A  magistrate  has  no  jurisdiction,  in  such  a  case  as  this,  without 
a  charge  on  oath.  The  warrant  here  does  not  state  a  charge ;  and 
the  facts  independent  of  the  warrant  do  not  show  such  a  charge  on 
oath  as  justifies.  I  am  glad  to  have  an  opportunity  of  stating  this, 
because  it  is  a  common  practice  to  take  depositions  in  a  manner 
like  that  which  was  here  described.  The  taking  of  affidavits  in 
this  Court  is  quite  different ;  the  act  is  purely  ministerial ;  the 
party  says  what  he  pleases,  and  the  effect  of  it  comes  to  be 
considered  by  the  Court  afterwards.  But  a  magistrate  taking 
depositions  has  a  discretion  to  exercise ;  he  is  to  examine  the 
witness,  hear  his  answers,  and  judge  of  the  manner  in  which 
they  are  given.  If  he  does  not,  how  is  he  in  a  condition,  supposing 
the  charge  were  felony,  to  decide  whether  or   not  bail  shall   be 

taken  ? 

Rule  discharged. 
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Lord  Denman,  Ch.  J. :  Caudle 


r. 


Mr.  Bobinson  mentioDB  to  us  that  a  justice  of  peace  was  convicted     Seymocb. 
in  this  Court,  not  many  years  ago,  on  a  prosecution  for  committing, 
where  his  clerk  only  had  taken  the  examinations  (i). 


DARBY  V.  HARRIS  and  Others.  ]84i. 

(1  Q.  B.  895—899 ;  S.  C.  10  L.  J.  Q.  B.  294 ;  1  G.  &  D.  234 ;  5  Jur.  988.)  '^^^' 

Fixtures  (as  kitchen  ranges,  stoves,  coppers,  and  grates),  which  a  tenant         L  89o  J 
may  sever  from  the   freehold  and  take  away  during  his  term,  are  not 
therefore  distrainable  for  rent. 

Those  things  only  can  be  distrained  for  rent,  which  the  landlord  could 
afterwards  restore  in  the  plight  in  which  they  were  before  the  distress. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling  house, 
and  taking  away  and  converting  his  goods  and  chattels,  viz.  &c., 
and  severing,  tearing  down  and  damaging  his  fixtures,  viz.  &c., 
then  affixed  to  and  parcel  of  the  said  dwelling  house,  and  converting 
the  same  &c.     Plea,  Not  guilty,  by  statute. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Surrey  Spring 
Assizes,  1840,  it  appeared  that  the  action  was  brought  for  an 
alleged  unlawful  distress  for  rent;  and  that,  among  other  acts 
complained  of,  the  defendants  had  taken  down  and  carried  away 
a  kitchen  range,  register  stove,  copper,  and  grates,  which  were 
annexed  to  the  freehold  in  the  ordinary  manner,  and  were  admitted 
to  be  tenant's  fixtures  (2) ;  but  it  was  contended  that  such  fixtures 
were  distrainable  for  rent  Verdict  for  all  the  defendants  but  one, 
and  against  him  with  one  farthing  damages ;  the  Lobd  Chief 
Babon  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
against  all  the  defendants,  with  damages  to  the  value  of  the  fixtures 
(which  the  jury  assessed  at  lOZ.),  if  the  Court  should  be  of  opinion 
that  such  fixtures  could  not  be  distrained  for  rent.  Piatt ^  in  the 
ensuing  Term,  obtained  a  rule  nm  accordingly. 

(1)  **  Hilary  T.  6  &  7  Geo.  IV.    Rex  and    was  now  brought    up    by    the 

y.  Abraham  Constable^  a  justice  of  the  direction  of  the  Secretary  of  State.  The 

peace  for  the  county  of  Kent :  illegally  defendant  was  eighty  years  old  ;  and, 

committing  the  prosecutor   to    three  on  account  of  infirmity,  his  appearance 

months  hard  labour  in  the  house  of  was  dispensed  with  by  consent  of  the 

correction,   for  an   offence  under  the  Attorney- General,     He  had  written  to 

Vagrant    Act,     without    having    the  the  Chancellor  to  take  his  name  out  of 

party    or    witnesses    brought    before  the  commission.     Fined  100/.*' — ^Note 

him :  but  not  charged  to  have  been  by  Mr.  Bobinson,  of  the  Crown  Office, 

done  corruptly.     He  had  been  con-  (2)  See  Orymes  v.  Boweren,  31  B.  B. 

victed  at  the  instance  of  the  party  460  (6  Bing.  437). 
committed,  but  had  since  satisfied  him, 
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Darbt  Petersdorjf  now  showed  cause  : 

Harris.  The  doctrine  that  things  attached  to  the  freehold  are  not  dis- 

trainable  for  rent  rests  on  early  authorities  (i),  which  have  laid 

[  *896  ]  down  the  law  with  a  view,  probably,  to  annexations  of  *a  more 
permanent  character  than  those  now  in  question;  and  the  dicta 
have  been  applied  indiscriminately  by  modern  writers.  The  fixtures 
in  this  case  have  all  the  most  essential  characteristics  of  personal 
estate :  they  are  chattels  which  the  tenant  might  remove  during 
his  term,  and  would  go  to  the  executor  and  not  the  heir,  and  which 
might  be  taken  in  execution.  The  ancient  dicta  must  be  taken  to 
mean  fixtures,  not  subject  to  these  incidents,  but  inseparable  from 
the  freehold.  In  Gilb.  Distr.  34,  41  (42)  (2)  (cited,  Amos  &  Ferard 
on  Fixtures,  255  (3),  Part  II.  c.  2,  s.  1)  it  is  said  that  a  distress  is  no 
more  than  a  pledge;  that  a  pledge,  on  redemption,  ought  to  be 
restored  in  the  same  plight  in  which  it  was  delivered ;  that  what  is 
part  of  the  freehold  cannot  be  severed  without  detriment  to  itself  in 
the  removal,  cannot,  therefore,  be  restored  in  statu  quo  to  the 
owner,  and  consequently  cannot  be  a  pledge,  or  subject  of  distress. 
But  the  authors  from  whom  he  takes  that  law  wrote  before  the 
passing  of  stat.  2  W.  &  M.  sess.  1,  c.  5,  which  (sect.  2)  authorized 
the  sale  of  goods  distrained  for  rent.  Since  that  Act,  the  objection, 
that  the  pledge  cannot  be  restored  in  its  former  plight,  no  longer 
applies ;  the  distress  is  not  properly  a  pledge ;  but  the  landlord  has 
a  peculiar  property  in  it,  being  entitled  to  sell  after  the  lapse  of  a 
certain  time  without  payment. 

(Lord  Denman,  Gh.  J. :  Is  not  that  the  case  generally  with  pawns?) 

Not  generally,  though  it  is  so  under  the  Pawnbrokers'  Act  (4) ;  and 
where  goods  are  deposited  by  way  of  security,  to  indemnify  against 
a  loan  of  money;  per  Gibbs,  Ch.  J.  in  Pothonier  v.  Dawson  {is). 
The  distinction  between  fixtures  properly  so  called  and  those  which 
[  ♦897  ]  have  the  nature  of  personal  chattels  is  ♦illustrated  by  the  cases  of 
Hallen  v.  Runder(6),  Rex  v.  St.  Dunstan,  Kent  (7),  and  Winn  v. 
Ingilby{8),  It  is  admitted  in  the  last  case  that  tenant's  fixtures 
may  be  taken  in  execution. 

(1)  Bro.  Abr.  Distress,  pi.  23,  29,  (4)  39  &  40  G«o.  III.  c.  99,  s.  17. 
and  Co.  Litt.  47  a  were  cited,  among         (5)  17  R,  R.  647  (Holt,  N.  P.  C.  383). 
other  authorities,  in  moving.  (6)  40  R.  R.  551  (1  Cr,  M.  &  R.  266) ; 

(2)  Ed.  1757,  pp.  31,  38,  in  4th  ed.  S.  C.  3  Tyr.  959. 
(Impey's.)  (7)  4  B.  &  C.  686. 

(3)  Srd  edition,  p.  386.  (8)  24  R.  R.  503  (5  B.  &  Aid.  625). 
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Piatt  and  C  C  Jones,  contra  :  Dakbt 

r. 

It  did  not  follow,  because  these  goods  were  removable  by  the      Harris. 
tenant,  that  they  were  distrainable   for   rent.     The  law  on  this 
subject  is  cited  from  the  older  books,  because  it  has  never  been 
changed.     Goods  distrained  are  not  the  less  a  pledge  because  they 
may  now  be  sold  after  five  days. 

(Lord  Denman,  Ch.  J. :  A  pledge,  with  power  of  sale  in  a  certain 
event,  is  still  a  pledge.) 

The  rule  laid  down  in  Co.  Litt.  47  a,  that  **  nothing  shall  be  dis- 
trained for  rent  that  cannot  be  rendered  again  in  as  good  plight 
as  it  was  at  the  time  of  the  distress  taken,"  is  general,  and  has  never 
been  qualified.  Here  the  goods  could  not  have  been  so  rendered  if 
the  rent  had  been  paid  within  the  five  days.  It  is  laid  down  that 
replevin  does  not  lie  for  things  affixed  to  the  freehold,  because  they 
cannot  be  distrained  (i) ;  and  to  this  effect  is  Nihlet  v.  Smith  (2). 
In  Gorton  v.  Falkner  (3)  Buller,  J.  cites  from  Simson  v.  Harcourt  (4) 
the  judgment  of  Willes,  Ch.  J.,  who  there  says  that  things  annexed 
to  the  freehold  are  not  distrainable,  because  they  cannot  be  restored 
in  the  same  plight  as  when  taken.  In  Hallen  v.  RnnderXs)  it  was 
held  that  indebitatus  assumpsit  lay  for  fixtures  bargained  and  sold, 
and  sold  and  delivered ;  and  so  it  might  in  that  particular  case, 
because,  the  fixtures  being  the  tenant's  own,  he  had  sold  them  to 
the  landlord  *during  his  term,  when  he  might  have  removed  them  [  •898  ] 
at  his  pleasure.  But,  where  fixtures  on  the  premises  were  the 
landlord's,  and  he  sold  them  to  the  tenant,  it  was  held  that  the 
vendor  could  not  bring  assumpsit  for  goods  sold  and  delivered : 
Lee  V.  liisfhm  (6).  That  fixtures  removable  by  the  tenant  are  some- 
times described  as  chattels,  is  of  no  importance.  In  Pitt  v.  Shew  (7), 
where  fixtures  demised  with  a  dwelling  house  had  been  distrained 
for  the  rent,  and  it  was  held  that  the  plaintiff  might  declare  in 
trespass,  describing  them  as  *^  goods,  chattels,  and  effects," 
Abbott,  Ch.  J.  said,  "  Fixtures  may  be  taken  in  execution  under 
a  fieri  facias,  which  contains  similar  words.  They  are  not  dis- 
trainable, not  being  severable  from  the  freehold ;  and,  for  that 
reason,  not  capable  of  being  restored  in  the  same  plight  in  which 

(1)  7  Bac.  Abr.  88,  Replevin   (F),  (as  Simpson  v.  Hartopp)^  Willes,  512. 
7th  ed.  (5)  40  R.  R,  551  (1  Cr.  M.  &  R.  266) ; 

(2)  4  T.  B,  504.  S,  a  3  Tyr.  959. 

(3)  2  B.  B.  463  (4  T,  R.  565).  (6)  17  B.  R  484  (7  Taunt.  188) 

(4)  2  R.  R.  466  (4  T.  R.  508);  ,S.  C.  (7)  4  B.  &  Aid.  206. 

29—2 
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Dabbt       they  were  before  severance."     An  execution  differs  from  a  distress, 
habbis.      because  there  it  is  not  contemplated  that  the  things  taken  will  in 
any  event  be  restored. 

Lord  Denman,  Ch.  J. : 

In  Hallen  v.  Bunder  (i)  there  could  be  no  doubt.  But  the  point 
now  before  the  Court  is  also  plain,  and  has  constantly  been  so  con- 
sidered. At  Nisi  Prius  it  has  been  often  treated  as  clear.  We 
ought  not  to  encourage  a  doubt  on  the  subject :  to  do  so,  we  must 
introduce  distinctions  unknown  before.  Things  are  not  distrainable 
which  cannot  be  restored  in  the  same  plight  in  which  they  were 
before  the  distress. 

Patteson,  J. : 

The  true  ground  of  the  rule  on  this  subject  is,  that  the  fixtures 
[  *899  ]  cannot  be  restored  in  their  *original  plight.  This  reason  would  be 
more  apparent  in  former  times,  when  the  landlord  was  obliged,  on 
distraining,  to  remove  the  distress  from  the  premises.  The  rule, 
with  its  reason,  is  laid  down  in  Simsoii  v.  Harcourt  (2),  cited,  with 
many  other  authorities,  in  Amos  &  Ferard  (3).  A  question  like 
the  present  arose,  but  was  not  decided,  in  Duck  v.  Braddyll  (4). 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  Whether  the  tenant  might  or  might 
not  remove  the  fixtures,  is  one  question  ;  whether  or  not  the  goods 
could  be  restored  in  the  same  condition,  and  were  distrainable,  is 
another. 

Coleridge,  J. : 

I  agree  in  the  opinion  of  the  Court,  and  in  the  reason  given  for 
it.  If  the  landlord's  right  has  in  some  respects  been  altered  by 
statute,  we. are  not,  therefore,  to  alter  the  common  law  in  points 
which  the  statute  does  not  touch. 

Rule  absolute. 

(1)  40  R.  R.  551  (1  Cr.  M.  &  R.  266) ;  screws,  and  therefore  capable  of  being 
*S.  ^'.3  Tyr.  959.  removed  and  refixed  without  injury, 

(2)  Cited,  4  T.  R.  568 ;  S.  (\  Willes,  and  so  restored  in  the  same  plight, 
512.  might  be  distrained.     On   the  other 

(:3)  Part  II.  c.  i?,  ^  1.  side  it  was  insisted  that  the  privilege 

(4)  M*Clel.  217.     It  was  there  con-  from  distress  included,  not  only  things 

tended,  not  that  fixtures  in   general  which  could  not  be  restored  in  the 

were  distrainable,  but  that  machinery  same  plight,  but  all  things  which  had 

which  was*  fixed  only   by   bolts  and  once  become  fixed  to  the  freehold. 
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DAVIS  V.   BLACK,   Clerk.  m\. 

(1  Q.  B.  900—913 ;  S.  C.  10  L.  J.  Q.  B,  338 ;  1  G.  &  D.  432 ;  6  Jur.  55.)  '^'^JH^' 

Declaration  in  case,  stated  that  plaintiff  (a  man)  and  H.  were  desirous  to  [  900  ] 
intermaiTy ;  that  a  licence  was  granted  to  the  end  that  the  marriage  might 
be  solemnized  in  the  parish  church  of  B.,  by  the  rector,  vicar,  or  curate 
thereof,  without  banns,  within  thi-ee  months  from  the  date,  H.'s  usual 
place  of  abode  having  been  in  B.  for  fifteen  days  immediately  before  the 
granting  of  the  licence ;  provided  there  should  appear  to  be  no  impediment 
by  reason  of  former  marriage,  consanguinity,  &c.,  nor  any  suit  be  depend- 
ing by  reason  thereof;  and  that  the  celebration  should  be  in  the  said 
church  between  eight  and  twelve  in  the  forenoon :  the  declaration  also 
averred  that  defendant  was  rector  and  sole  minister  of  the  church  of  B., 
that  there  was  no  impediment  by  reason  &c.,  nor  any  suit  &c. ;  and  that, 
by  reason  of  the  premises,  and  by  force  of  the  licence,  it  became  defendant's 
duty  as  rector  &c.,  on  notice  of  the  licence,  to  solemnize  the  marriage  in 
the  manner  and  time  specified  in  the  licence,  when  thereunto  requested : 
that  defendant  had  notice  of  the  licence,  and  afterwards,  viz.  on  &c.,  and 
on  several  other  days  between  that  day  and  the  death  of  II.,  was  requested 
by  plaintiff  to  solemnize  the  marriage  in  the  manner  and  time  specified  in 
the  licence  :  yet  defendant,  not  regarding  his  duty,  but  contriving  wrong- 
fully and  illegally  to  harass,  oppress,  and  injure  plaintiff,  would  not,  on 
the  said  &c.,  or  at  any  time  afterwards,  solemnize  the  marriage,  but 
wrongfully  and  illegally  refused  so  to  do :  that^  while  he  continued  so  to 
refuse,  H.  died :  and  that  by  reason  &c.  plaintiff  lost  the  benefit  of  the 
licence,  and  the  maniage,  and  had  been  put  to  expenses  which  were 
rendered  useless,  had  been  injured  in  his  good  name,  and  had  suffered 
anxiety  of  mind. 

Held  bad  after  vei'dict,  for  not  averring  a  request  from  11.,  or  notice  to 
defendant  that  11.  was  willing  that  the  marriage  should  take  place. 

Semhie,  per  Patteson  and  Coleridge,  JJ.,  that  the  request  was 
insufficiently  stated,  inasmuch  as  the  licence  allowed  three  months. 

SemMft  per  Patteson,  J.,  that  the  declaration  ought  to  have  averred  that 
the  licence  was  in  force  at  the  time  of  the  request. 

Semhle,  per  Williams  and  Coleridge,  JJ.,  that  the  declaration  was  also 
bad  for  not  showing  that  the  defendant,  at  the  time  of  the  request,  was  able 
to  perform  the  ceremony,  and  was  not  engaged  in  the  performance  of  some 
other  duty. 

QuoTfy  whether,  under  any  circumstances,  an  action  at  law  lies  against  a 
clergyman  for  refusing  to  perform  the  marriage  ceremony. 

Case.  The  declaration  stated  that,  whereas,  before  and  at  the 
time  of  the  grievance  hereinafter  mentioned,  the  plaintiff  and  one 
Mary  Ann  Hogg,  then  living,  each  of  them  then  being  sole  and 
unmarried,  and  of  lawful  age,  were  minded  and  desirous  to  inter- 
marry, and  thereupon,  to  wit  on  the  8rd  day  of  April,  a.d.  1839,  a 
certain  licence  and  faculty,  bearing  date  the  day  and  year  aforesaid, 
under  the  seal  of  Edward  Thomas  March  Phillips,  clerk,  M.A., 
Vicar-General  in  Spirituals  of  the  Eight  Rev.  Father  in  God  James 
Henry,  by  divine  permission  Lord  Bishop  of  Gloucester  and  Bristol, 
was  duly  granted  by  Edwin  Maddy,  Doctor  of  Civil  Laws,  Principal 
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davtb  Surrogate  of  the  Episcopal  Consistory  Court  *of  the  said  diocese. 
Black.  ^^6  said  E.  M.  then  and  there  having  due  power  and  authority  to 
[  *90i  ]  grant  the  same,  to  the  end  that  such  marriage  might  be  publicly 
and  lawfully  solemnized  in  the  parish  church  of  Blaisdon  in  the 
county  aforesaid  and  in  the  diocese  of  Gloucester  and  Bristol  afore- 
said,  by  the  rector,  vicar,  or  curate  thereof,  without  the  publication 
or  proclamation  of  the  banns  of  matrimony,  and  at  any  time  within 
three  months  from  the  date  thereof  (the  usual  place  of  abode  of  the 
said  Mary  Ann  Hogg  having  been  within  the  said  parish  of  Blaisdon 
for  the  space  of  fifteen  days  immediately  before  the  granting  of 
such  licence),  provided  there  should  appear  no  impediment  in  the 
case  by  reason  of  any  former  marriage,  consanguinity,  afiinity, 
or  other  cause  whatsoever,  nor  any  suit,  controversy  or  complaint 
be  moved  or  then  depending  before  any  Judge,  ecclesiastical  or 
civil,  for  or  by  reason  4hereof :  and  likewise  that  the  celebration  of 
such  marriage  should  be  had  and  done  publicly  in  the  aforesaid 
parish  church  of  Blaisdon,  between  the  hours  of  eight  and  twelve 
in  the  forenoon :  which  said  licence  and  faculty  was  so  granted,  as 
well  to  the  said  plaintiff  and  the  said  Maiy  Ann  Hogg  as  to  the 
rector,  vicar,  or  curate  of  the  aforesaid  church,  and  who  was 
designed  to  solemnize  the  said  marriage  in  the  manner  and  time 
above  specified  :  that,  at  the  time  of  the  granting  of  the  said  licence 
and  faculty,  and  from  thence  hitherto,  the  defendant  was,  and  now 
is,  the  rector  of  the  said  parish  of  Blaisdon  and  sole  minister  of 
the  parish  church  thereof:  that,  at  the  time  of  the  granting  of 
such  licence  and  faculty,  there  was  not,  nor  was  there  at  any  time 
afterwards,  any  impediment  in  the  case  by  reason  of  any  former 
marriage,  consanguinity,  affinity,  or  any  other  cause  whatsoever, 
[  •902  ]  nor  any  suit,  *controver8y,  or  complaint  moved  or  then  depending 
before  any  Judge  ecclesiastical  or  civil,  for  or  by  reason  thereof : 
and  by  reason  of  the  premises,  and  by  force  of  the  said  licence  and 
faculty,  it  became  and  was  the  duty  of  the  defendant,  as  such 
rector  and  minister  as  aforesaid,  upon  notice  of  the  said  licence  and 
faculty,  to  solemnize  the  said  marriage  between  the  said  plaintiff 
and  the  said  Mary  Ann  Hogg  in  the  said  parish  church  of  Blaisdon, 
in  the  manner  and  time  specified  in  the  said  licence  and  faculty, 
when  thereunto  requested  :  and  that  the  defendant  heretofore,  to 
wit  on  the  7th  day  of  April  in  the  year  aforesaid,  had  due  notice  of 
the  said  licence  and  faculty :  and  that  afterwards,  to  wit  on  the  day 
and  year  last  aforesaid,  and  on  several  other  days  and  times 
between  that  day  and  the  day  of  the  death  of  the  said  Mary  Ann 
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Hogg  as  hereinafter  mentioned,  the  defendant  was  requested  by  the  Davis 
plaintiff  to  solemnize  the  said  marriage  in  the  manner  and  time  black. 
specified  in  the  said  licence :  yet  the  defendant,  not  regarding  his 
duty  in  that  behalf,  but  contriving  wrongfully  and  illegally  to 
harass,  oppress,  and  injure  the  plaintiff,  did  not  nor  would  on  the 
said  7th  day  of  April  or  at  any  time  afterwards  solemnize  the  said 
intended  marriage,  but  wrongfully  and  illegally  refused  so  to  do. 
That  afterwards,  and  whilst  the  defendant  continued  so  to  refuse  to 
solemnize  the  said  marriage,  and  before  the  said  marriage  was 
solemnized,  to  wit  on  the  20th  day  of  May  in  the  year  aforesaid, 
the  said  Mary  Ann  Hogg  departed  this  life :  and  by  reason  of  the 
said  refusal  and  breach  of  the  duty  &c.,  the  plaintiff  not  only  lost 
the  benefit  of  the  said  licence  and  faculty,  and  the  comforts  and 
advantages  of  the  said  intended  marriage,  but  hath  been  put  to 
many  costs,  charges,  and  expenses  in  and  about  endeavouring 
^otherwise  to  procure  a  solemnization  of  the  said  marriage,  and  I  *90S] 
also  to  other  costs,  charges,  and  expenses:  and  the  costs  and 
charges  incident  to  the  said  licence  have  been  thereby  rendered 
useless  and  of  no  avail :  and  the  plaintiff  hath  been  further  injured 
and  prejudiced  in  his  good  name  and  credit  amongst  his  neighbours, 
&c. ;  and  also,  by  means  of  the  premises,  hath  suffered  much 
anxiety  and  distress  of  mind ;  and  hath  been,  and  is,  otherwise 
greatly  injured  and  damnified. 

Plea,  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Gloucestershire  Spring 
Assizes,  1840,  a  verdict  was  found  for  the  plaintiff.  In  Easter 
Term,  1840,  Talfoardy  Serjt.  obtained  a  rule  nisi  for  arresting  the 
judgment. 

Ludlow,  Serjt.  and  Busby  now  showed  cause  : 

This  declaration  is  good,  especially  after  verdict 
First,  a  duty  is  shown.  The  particular  case  is  new;  but  the 
principle  is  well  established.  ''  In  all  cases,  where  a  man  has  a 
temporal  loss,  or  damage  by  the  wTong  of  another,  he  may  have  an 
action  upon  the  case,  to  be  repaired  in  damages : "  Com.  Dig., 
Action  upon  the  Case,  (A).  This  extends  to  a  nonfeasance,  ''where 
from  their  situations  some  persons  are  bound  to  do  what  is  required 
of  them  in  the  course  of  their  employments,  and  are  in  return 
entitled  to  a  recompense :  '*  note  (2)  to  Bex  v.  Kilderby  (i).  Barry 
V.  Arnaud  (2)  is  a  strong  instance  of  the  application  of  this  principle. 

(1)  1  Wins.  Saund.  312  c.  (2)  50  R.  R.  j16  (10  Ad.  &  El.  646). 


J 
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Davis  Many  instances  are  given  in  Com.  Dig.,  Action  upon  the  Case  for 
Black.  Negligence,  (A  2),  as  of  "  an  officer  for  neglect  of  *the  duty  of  his 
[  *904  ]  office,"  and  **if  an  archdeacon  will  not  induct  a  clerk  admitted  and 
instituted."  It  may  be  contended,  on  the  other  side,  that  the 
Ecclesiastical  Courts  will  punish  a  clergyman  for  neglect  of  his 
clerical  duties  ;  but  that  gives  no  remedy  for  the  individual  injury, 
Such  a  jurisdiction  is  no  protection  against  a  civil  action ;  thus  a 
civil  action  lies  for  dilapidations.  Lord  Coke,  on  the  Articuli  Cleri, 
1  stat.  9  Edw.  II.  c.  6,  says,  **  The  spiritual  Judge's  proceedings 
are  for  the  correctioti  of  the  spiritual  inner  man,  and,  2>^o  sahite 
anhiKe,  to  enjoin  him  penance  ;  and  the  Judges  of  the  common  law 
proceed  to  give  damages  and  recompense  for  the  wrong  and  injury 
done :  as  if  one  lay  violent  hands  on  a  clerk,  the  spiritual  Judge, 
pro  salute  aniina,  shall  enjoin  him  penance,  and  the  clerk  may  have 
his  action  of  battery,  and  recover  damages  for  the  injury  done  to 
him : "  2  Co.  Inst.  622.  This  is  cited  in  2  Burn's  Ecc.  Law,  50 
(Courts,  12).  Then,  the  duty  is  one  cognisable  by  the  civil  Courts. 
The  loss  of  marriage  is  a  temporal  injury.  Marriage  is  a  good  con- 
sideration for  a  deed  :  Cadogan  v.  Kennett  (i),  Campion  v.  Cotton  (2). 
On  the  same  principle,  an  action  lies  for  simply  enticing  away  a 
man's  wife  :  Winsmore  v.  Greenbank  (3),  and  for  a  breach  of  promise 
of  marriage.  Then,  the  clergyman  is  answerable  for  the  injury.  In 
Com.  Dig.,  Action  upon  the  Case,  (B  1.),  it  is  said  that  an  action 
on  the  case  does  not  lie  for  refusing  to  administer  the  sacrament 
(Semb.) ;  and  Clovell  v.  Cardinall  (4)  is  referred  to.  But  no  decision 
was  there  given  on  the  point :  judgment  was  arrested  because  the 
declaration  alleged  two  refusals,  but  only  one  request,  and  the 
[  •905  J  *damages  were  general.  And  Henley  v.  Burstow  (5)  is  the  other 
way.  No  action  lies  for  refusing  to  celebrate  divine  service : 
Williams  8  case  (6) ;  but  that  is  because  there  is  no  individual 
wrong.  Stat.  82  Hen.  YIII.  c.  88,  s.  2,  makes  an  enactment 
respecting  "all  and  every  such  marriages  as  within  this  Church  of 
England  shall  be  contracted  between  lawful  persons  (as  by  this  Act 
we  declare  all  persons  to  be  lawful,  that  be  not  prohibited  by  Grod's 
law  to  marry)."  Stat.  6  &  7  Will.  IV.  c.  85,  which  enables  parties 
to  marry  otherwise  than  by  the  ministration  of  a  clergyman, 
reserves  (by  sect.  81)  their  right  to  be  married  according  to  the 
established  ceremonial,  if  they  so  choose.     It  may  be  said  that  the 

(1)  2Cowp.  432.  (4)  ISid.  34. 

(2)  17  Ves.  263.  (,>)  1  Keb.  947. 

(3)  Willes,  577.  (6)  5  Co.  Rep.  72  b. 
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licence  is  valid  for  three  months,  and  that  the  clergyman  was        Davis 

r. 

entitled  to  delay  the  celebration.    Assaming  that  to  be  so,  it  affords       black. 

no  excuse  for  an  absolute  refusal.     The  enactments  of  the  Marriage 

Act,  26  Geo.  II.  c.  88,  are  positive ;  and  it  cannot  be  supposed  that, 

under  that  x\ct,  it  was  optional  with  the  clergyman  whether  or  not 

he  would  perform  the  duty.     Sect.  15  requires  for  all  marriages 

two  witnesses  besides  the  minister,  assuming,  therefore,  that  the 

minister  must  attend.     The  marriage  service  is  part  of  the  Common 

Prayer  Book,  which  is  part  of  the  law  of  the  realm :  stat.  18  &  14 

Car.  11.  c.  4,  s.  2,  1  Gibson's  Codex,  275  (ed.  2),  tit.  xi.  cap.  3.     In 

Rogers  on  Ecclesiastical  Law,  507  (i),  it  is  shown  that,  even  before 

stat.  26  Geo.  II.  c.  88,  the  prevailing  notion  was  that  a  marriage 

was  not  valid  without  the  ministration  of  a  clergyman  of  some 

religious  persuasion ;  and  a  case  in  Salkeld  (2)  appears  to  show  that 

the  law  considered  marriage  by  any  but  a  presbyter  in  holy  orders 

to  be  at  least  irregular.     Lord  *Stowell's  language,  however,  in       [  •906  ] 

Dalrymple  v.  Dairy mple  (3),   may  perhaps    be   cited   as    proving 

that  he  considered  that,   at  common  law,   marriage    might    be 

essentially  contracted  without  the  intervention  of  a  priest.     Stat. 

44  Geo.  III.  c.  77,  s.  2,  which  indemnifies  all  clergymen  from 

penalties  for  having  solemnized  certain  marriages,    appears    to 

recognise  the  clerical  intervention,  and   no  other.      In   Rex  v. 

Colendge  (4),  though  the  Court  refused  to  compel  the  clergyman  to 

bury  in  a  particular  way,  yet  it  seems  to  have  been  understood  that 

he  could  not  refuse  to  bury  in  some  manner.     Kemp  v.  Wickes  (5) 

shows  that  it  is  not  optional  whether  or  not  a  clergyman  will  bury. 

(Coleridge,  J. :  Is  there  any  precedent  of  an  action  for  refusing 
to  baptize  ?) 

That  may  not  be  a  temporal  injury. 

(Coleridge,  J. :  Baptism  is  a  necessary  qualification  for  election 
on  many  foundations. 

Lord  Denman,  Ch.  J. :  Here  probable  cause  is  not  negatived.) 

(1)  Andseo /ft.noteat  p.  oSl.  Wife,   44.5   (Addenda,    No.    I.),    2nd, 

(2)  Perhaps    Ilaydou   v.    dinihl,    1      Jacob's,  ed. 

Salk.  119.  (4)  21  E.  R.  498  (2  B.  &  Aid.  80«). 

(3)  2  Hags.  Cons.  Ca.  54,  64.     Soo      St^o    liey,    v.    Sttirari,    12    Ad.   &  El. 
as  to  this  case,  and  upon  the  subject      773. 

generally,  2  Koper  on  Husband  and  (5)  3  rhiU.  Eep.  Etc.  C.  264,  269. 
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Davis  Probable  cause  should  be  pleaded  in  avoidance.  Many  objections 
Black.  made  in  moving  for  the  rule  are  cured  by  the  verdict :  as,  that  the 
declaration  does  not  show  that  there  were  two  witnesses  ready,  so 
as  to  satisfy  stat.  4  Geo.  IV.  c.  76,  s.  28  (which,  indeed,  is  only 
directory) ;  that  the  request  is  laid  to  have  been  to  solemnize  the 
marriage  in  the  time  and  manner  specified  in  the  licence,  without 
any  allegation  as  to  the  precise  time  ;  that  the  refusal  is  only  stated 
to  have  been  wrongful  and  illegal ;  that  no  request  by  the  woman  is 
stated.  All  that  wtis  necessary,  in  these  respects,  must  have  been 
proved  to  the  jury  who  found  the  verdict.  The  injury  also  must 
[  ♦907  ]  now  be  *held  to  have  been  fully  proved :  and  indeed  the  mere 
expense  of  procuring  the  licence  and  stamp  is  sufiicient  foundation 
for  an  action.  If  it  be  said  that  the  duty  arising  from  the  facts 
stated  is  not  correctly  deduced  in  the  declaration.  The  Lancaster 
Canal  Company  v.  Parnaby  (i)  shows  that  the  Court  will  infer  the 
duty  as  matter  of  law  arising  on  the  facts. 

Talfaurd,  Serjt.,  Sir  W.  W.  Folktt,  and  Taprell,  contra  : 

No  duty  exists  here,  for  breach  of  which  a  civil  action  is 
maintainable.  There  are  many  cases  in  which  a  temporal  wrong 
is  committed,  yet  the  party  wronged  has  no  right  of  action  in  the 
common  law  Courts.  No  action  at  law  lies  to  recover  damages 
from  an  executor  for  not  paying  a  legacy;  nor  by  a  cestui  que 
trust  against  a  trustee  for  breach  of  trust ;  nor  by  an  inferior  naval 
officer  against  his  superior,  for  acts  done  in  the  performance  of  a 
naval  duty :  Johnstone  v.  Sutton  (2) ;  nor  for  disturbance  of  a  pew 
in  the  body  of  the  church,  unless  attached  to  a  house :  Mainwaring 
V.  Giles  (3).  In  all  these  cases  there  are  remedies,  but  not  by 
actions  in  the  Courts  of  common  law.  Here  the  remedy  is  pro- 
perly in  the  Ecclesiastical  Courts;  the  utmost  that  can  be  said 
further  is,  that  occasionally  (as  was  suggested  in  Rex  v.  CoU- 
ridge  (4) )  this  Court  may  issue  a  mandamus  in  aid  of  the  authority 
of  the  spiritual  Court ;  or  an  indictment  or  information  might  be 
put  in  force  when,  as  in  the  case  of  omitting  to  bury,  the  neglect 
[  ♦908  ]       produced  a  nuisance :  *Rex  v.  Taylor  (5).     Then,  in  what  way  does 

(1)  11  Ad.  &  EL  223,  242.  strnte,  1  Br.  P.  C.  76  (2nd  ed.). 

(2)  1  R.  B.  257  (1  T.  R.  olO),  in  (3)  24  R.  R,  417  (5  B.  &  Aid.  356). 
Exchequer  Chamber,  reversing  judg-  (4)  21  R.  R.  498  (2  B.  &  Aid.  808). 
nieut  of  the  Couit  of  Exchequer  in  (5)  Note   («)  to   Andrews  v,    Caiv^ 
Sutton    V.    Johnstone,     1    T.    R.    493.  thorn€y  Willes,  538.     See  note  (6)  to  1 
Judgment    of     Exchequer    Chamber  Burn's  Ecc.  L.  258  (8th,  Trrwhitt's. 
affirmed  in  Dom.  Troc.  Sutton  v.  John-  ed.),  from  Serjeant  IlilFs  MSS. 
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the  duty  here  arise  ?  At  common  law,  it  is  very  doubtful  whether  Davis 
any  ecclesiastical  ceremony  was  necessary  to  the  validity  of  a  black. 
marriage:  Jessou  v.  CoUut8{i)  and  Lord  Stowell's  language  in 
Dairy mple  v.  Dairy mjtle  (2)  seem  to  lead  to  an  inference  tliat  it  was  not. 
Ilaydon  v.  Gould  (3)  appears  to  be  the  other  way.  ^  But  at  common 
law  tlie  party  desiring  to  be  married  could  have  no  right  to  call 
on  any  particular  clergyman  to  perform  the  duty.  A  marriage 
by  a  Roman  Catholic  priest  was  good  before  the  statute :  Hex  v. 
Feildiifff  (4),  which  is  recognised  in  Hex  v.  Brampton  (b).  Then  as 
st'at.  26  Geo.  II.  c.  33,  imposes  no  duty  on  the  clergyman,  the 
case  must  be  considered  as  at  common  law;  and  therefore  no 
action  lies. 

Next,  supposing  the  duty  to  be  such  as  may  be  the  foundation  of 
a  civil  action,  the  declaration  here  is  insufficient.  If  the  statute 
26  Geo.  II.  c.  33,  raised  the  duty,  the  count  founded  upon  it 
should  have  concluded  contra  forman  statuti.  It  does  not  negative 
the  existence  of  probable  cause,  beyond  the  statement  that  there 
was  no  impediment  to  the  marriage  itself.  But  there  may  be 
other  reasonable  cause  for  a  clergyman  not  performing  the  duty ; 
he  may,  for  instance,  be  engaged  at  the  time  in  the  performance 
of  another  clerical  office,  as  in  reading  divine  service  in  church ;  he 
may  believe  (though  erroneously)  that  there  is  an  impediment ;  for 
the  question  is  not  as  to  impediment  in  fact,  but  as  to  the  belief 
in  the  mind  *of  the  defendant,  respecting  which  no  allegation  is  [  •90»  ] 
made.  Malice  should  be  shown  wherever  the  function  performed 
is  not  purely  ministerial :  Culleu  v.  Mon-is  (6),  Saxon  v.  Castle  (7) ; 
and  in  Ashhyy.  White  {h)  malice  was  laid.  Williams  v.  Lewis  (9) ^ 
Drewe  v.  Coulton  (lo),  Harman  v.  Tappenden  (li),  Ackerley  v.  Par* 
kinson  (12),  are  authorities  for  the  defendant  on  this  point.  Further, 
the  licence  does  not  make  it  necessary  to  marry  on  request,  but 
only  within  three  months.  As  to  this,  Bordenave  v.  Gregoi-y  (13)  is 
an  authority  for  the  defendant.  Again,  reasonable  notice  to  the 
clergyman  should  have  been  averred,  in  order  that  be  might  make 

(1)  2  Salk.  437  ;  S.  (\  6  Mod.  1  j5,  (8)  2  Ld.  Bay.  938. 

as  Collins  V.  Je»9oU  (9)  Peakc,  Add.  Ca.  157. 

(2)  2  Hag.  Contj.  (Ja.  54,  64.  (10)  Note  {h)  to  Uurmmi  v.  Tainmi^ 

(3)  1     Salk.      119.      (Before  tlie      r/r/,,  c  K.  K.  ;J46  (1  Rast,  o6:j).    S,.',  ut 
DoU'gates.)  the  end   of  the  ndi..    the  remark   of 

^4)  14  Howells  St.  Tr.  1327.  ASHIIURST,  J.  in  Stihnml  v.  Hnruianl 

(o)  10  B.  R.  299  (10  Ea8t,  282,  288).       1  East,  566,  n,  (/>) 

(6)  20  fi.  B.  742  (2  Stark.  N.  P.  C.  (11)  6  B.  B.  .MO  (1  Ka.t    .V.', 

(0  0  Ad.  A:  LI.  6^2.  (13;  5  y^^^  j^,;  ^ 
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Davis  proper  arrangements  as  to  time.  The  request  should  have  been 
Black.  to  appoint  some  reasonable  time  for  the  purpose.  Again,  a  request 
on  the  part  of  the  woman,  or  notice  to  the  clergyman  that  she,  as 
well  as  the  man,  was  willing  to  be  married,  should  have  been 
shown.  His  duty  could  arise  only  upon  his  being  informed  that 
both  were  willing;  it  is  not  enough  that  both  were  so  in  fact. 
Then,  under  stat.  4  Geo.  IV.  c.  76,  s.  28,  two  witnesses  were 
necessary  for  the  ceremony:  these  the  plaintiff  was  bound  to 
provide ;  and  the  declaration  does  not  aver  that  he  did  so.  In 
Sabourin  v.  Marshall  (i),  which  was  an  action  against  the  sheriff 
for  not  replevying,  the  declaration  showed  that  sureties  were  pro- 
vided and  offered.  Further,  by  sect.  10  of  the  same  statute,  the 
parties  ought  to  have  complied  with  certain  conditions  of  resi- 
[  *9io  ]  dence :  it  is  not  alleged  that  they  had  done  so,  except  *by  the 
recital  in  the  licence.  Nor  is  it  alleged  that  the  application  was 
made  in  the  parish  church :  or  that  the  licence  was  delivered  to 
the  defendant ;  without  which  a  publication  of  banns  was  essential. 
In  an  action  against  a  sheriff  for  not  arresting,  delivery  of  the 
writ  must  be  averred.  Now,  as  to  all  these  points,  the  declaration 
^*  ought  to  show  plainly  and  certainly  all  circumstances  material 
for  the  maintenance  of  the  action ;  for  if  there  are  two  intendments, 
it  shall  be  taken  most  strongly  against  the  plaintiff: "  Com.  Dig. 
Pleader,  (C  22),  and  the  authorities  collected  under  the  same 
same  title,  (C  76). 

These  objections  are  not  cured  by  verdict.  No  facts  can  be 
presumed  to  have  been  proved,  the  proof  of  which  was  not  ren- 
dered necessary  by  the  state  of  the  record;  and  here,  if  the 
whole  declaration  were  proved,  the  defects  would  not  be  supplied. 
On  this  point  the  rule,  and  instances  of  it,  appear  in  note  (1)  to 
Stennel  v.  Hogg  {2) y  Jackson  v.  Peskedis),-  Siceetapple  v.  Jesse  (4)^ 
Hitchin  v.  Stevens  (5),  Spieres  v.  Parker  {6),  Everard  v.  Paterson  (7). 

LoBD  Denman,  Ch.  J.: 

I  am  by  no  means  prepared  to  say  that  such  an  action  as  that 
might  not  be  maintained,  upon  the  declaration  raising  a  proper 
complaint  of  a  public  officer  neglecting  his  public  duty  to  the  tem- 
poral, and  it  might  be  to  the  very  great,  damage  of  an  individual. 

(1)  37  R.  B.  4.57  (.5  B.  &  Ad.  440).  (6)  1  R.  R.  105  (I  T.  R.  141). 

(2)  1  Saund.  22H.  (7)  16  R.  R.  701  (6  Taunt.   &2d\ 

(3)  14  R.  R.  417  (1  M.  &  8.  234).  See   IVrnjht  v.  (hnhlani,  8  Ad.  &  EL 

(4)  39  R.  R.  374  (5  B.  &  Ad.  27).  144. 

(5)  2  Show.  233. 
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Such  a  neglect  of  the  duty  of  a  clergyman  may  be  actionable,  if  it  Davis 
be  malicious  and  without  probable  cause.  But  there  is  no  great  black. 
danger  in  saying  that  an  action  *can  hardly  be  maintained  against  [  'ail  1 
an  oflScer  not  required  by  law  to  perform  the  duty  at  any  particular 
time,  without  allegation  of  malice,  or  of  the  time  at  which  he 
refused  being  a  reasonable  time  for  the  performance.  Allowing 
fully  that  the  action  is  maintainable  on  principle,  the  declaration 
is  essentially  defective.  Hardly  any  of  the  objections  made  can  be 
got  over.  One  is  clearly  fatal.  At  the  time  when  the  clergyman 
is  supposed  to  have  acted  wrongfully,  it  does  not  appear  that  he 
had  notice  that  both  the  parties  were  willing  to  be  married.  It 
is  alleged  that,  at  the  time  of  the  grievance,  they  were  in  fact 
willing :  but  it  is  not  averred  that  the  woman  joined  in  the  request. 
This  is  quite  fatal.  For  you  charge  the  minister  with  having 
improperly  refused  to  marry ;  yet  the  whole  declaration  might  be 
proved,  although  he  had  no  reason  to  believe  the  woman  to  be 
willing.  It  would  be  going  far  beyond  all  limits  within  which  we 
allow  defective  declarations  to  be  cured  by  verdicts,  if  we  suffered 
this.  Nothing  can  be  supplied  beyond  that  of  which  the  proof  is 
necessarily  involved  in  the  proof  of  what  is  alleged.  « 

Pattbson,  J. : 

It  is  not  necessary  to  determine  generally  whether  such  an  action 
will  lie ;  and  I  own  that  I  feel  great  difficulty  on  that  point.    At 
common  law,  parties  might  marry  any  where.     It  is  true,  however, 
that  stat.  26  Geo.  II.  c.  88,  ss.  1,  4  (i),  confines  them  to  the  church  of 
the  parish  where  one  of  them  has  been  resident  for  a  certain  time. 
And,  as  a  clergyman  of  a  church  might  prevent  any  other  clergy- 
man from  performing  the  marriage  service  in  his  church,  it  may 
perhaps  be  said  *that  the  duty  is  now  cast  on  him.    Here,  however,       [  *912  ] 
the  question  arises  on  the  declaration.     Now  suppose  (which  seems 
very  doubtful)  the  duty  here  to  be  properly  alleged  ;  the  duty  is  to 
marry  on  request.     Suppose,  also,  that  the  request  was  made  in  the 
time  pointed  out  by  the  licence,  and  that  this  is  sufficiently  averred 
by  the  words  '*  in  the  manner  and  time  specified  "  (though  the 
licence  gives  three  months  from  the  date) ;  still  by  whom  is  the 
request  made  ?     One  party  might  wish  to  be  married,  the  other  not : 
the  request  must  be  by  both.  Here  is  no  averment  that  the  woman 
joined  in  the  request,  or  that  the  plaintiff's  request  was  made 
with  her  knowledge  and  consent :  and  that  alone  shows  that  the 

(1)  And  see  stat.  4  Geo.  IV.  c.  76,  ss.  2,  10. 
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Davis  declaration  is  insufficient.  And  this  cannot  be  cured  by  verdict ;  for 
Black.  nothing  is  so  cured  except  that  without  the  proof  of  which  the  Judge 
could  not  have  allowed  the  verdict  to  pass.  Jackson  v.  Peshrd  (i) 
shows  that  we  cannot  intend  a  finding  upon  what  is  not  averred 
directly  or  by  implication  :  and  we  cannot  say  that  an  averment  of 
a  request  by  the  woman  is  included  in  that  of  a  request  by  the  man. 
Nor  can  we  say  that  a  Judge  must  have  required  proof  of  this  before 
he  allowed  the  verdict  to  be  taken.  The  other  objection,  arising 
from  the  licence  allowing  three  months,  seems  also  fatal.  And  the 
declaration  does  not  even  allege  that  the  licence  was  in  force  at  the 
time  of  the  request. 

Williams,  J. : 

I  agree  that  this  rule  must  be  made  absolute,  on  the  ground  stated 
by  my  Lord  and  my  brother  Patteson.  I  own,  too,  that  I  am 
forcibly  struck  with  another  objection.  The  duty  is  charged  as 
[  ♦ais  ]  arising  upon  notice  of  the  proper  licence  to  the  *clergyman.  I  much 
doubt  whether  such  a  duty  does  necessarily  so  arise.  He  might  be 
engaged  in  some  previous  duty  before  he  had  knowledge  of  the 
licence :  and  that  would  surely  constitute  a  good  justification  in  an 
Ecclesiastical  Court.  It  cannot  be  said  that  under  all  circumstances 
whatsoever  he  was  bound  to  address  himself  to  the  particular 
occupation  of  marrying  these  parties  as  soon  as  the  licence  was 
notified  to  him. 

Coleridge,  J. : 

I  think  it  is  not  necessary,  or  even  proper,  to  pronounce  anj- 
opinion  on  the  general  question ;  and  I  should  be  sorry  if  any  infer- 
ence were  drawn  from  my  silence.  I  own  I  have  great  doubts, 
especially  when  I  compare  the  duties  of  the  registrar  and  the  clergy- 
man, which  are  as  unlike  each  other  as  possible,  and  when  I 
consider  the  nature  of  the  ecclesiastical  jurisdiction.  But  I  think 
the  declaration  here,  upon  any  view  of  the  general  question, 
insufficient,  for  want  of  a  proper  allegation  of  duty.  The  duty 
should  appear  to  grow  from  the  facts  stated  in  the  declaration :  and 
there  is  no  duty,  unless  both  the  parties  be  willing  to  be  married. 
Then  the  request  is  alleged  with  the  specific  qualification,  that  the 
marriage  should  be  solemnized  in  the  manner  and  time  specified  in 
the  licence :  and  it  is  not  alleged  that  the  request  was  made  within 
the  time  which  the  licence  specified.    And,  as  my  brother  Williams 

(1)  14  R.  B.  417  (I  M.  &  S.  234). 
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suggests,  the  defendant  might  well  be  engaged  in  another  duty  at  Davis 

the  time  of  the  request.     We  cannot  say  that  the  declaration  shows  black. 
either  a  duty  or  a  breach. 


Utile  ahsolute. 


In  the  Matter  of  The  CHANCELLOR,  MASTERS,  and  i84i. 
SCHOLARS,  OF  THE  UNIVERSITY  of  OXFORD,  and  " , 
JOHN  TAYLOR. 

(1  Q.  B.  952—984;  S.  C.  nom.  B.  v.  Chancellor  of  the  VniveraHy  of  (hfonl, 

1  G.  &  D.  537 ;  11  L.  J.  Q.  B.  37  ;  6  Jur.  319.) 

By  cliarter  and  by  stai  13  Eliz.  c.  29,  the  Chancellor  and  scholars  of  the 
University  of  Oxford  have  cognizance  and  execution  of  all  contracts,  pleas, 
and  complaints  personal  &c.,  where  any  scholar  or  other  person  having 
privilege  of  the  University  is  a  party  :  and  all  Judges  and  justices,  &c.,  are 
forbidden  to  intermeddle  in  snch  pleas ;  and,  if  they  should  do  so,  are 
required  to  supersede  the  inquisition,  cognizance,  or  process,  &c.,  on  a 
notification  from  the  Chancellor.  The  Chancellor's  Court  has  for  several 
centuries  taken  cognizance  of  such  pleas,  and  discommoned  ;/.#>.  debarred 
from  trading  and  intercourse  with  members  of  the  University)  persons  who 
have  sued  its  scholars  in  other  Courts : 

Held  (admitting  the  right  of  cognizance,  and  not  denying  the  legality  of 
discommoning)  that,  where  a  party  had  brought  an  action  at  common  law 
against  a  resident  member  of  the  Universit}',  and,  when  cited  to  answer 
in  the  Chancellor's  Court  for  having  done  so,  neglected  to  appear,  the 
Chancellor's  Court  could  not,  of  its  own  authority,  adjudge  that  he  should 
stop  all  proceedings  and  pay  costs,  and,  on  his  default,  arrest  him: 
although  this  proceeding  was  stated  to  be  the  usual  practice,  and  less 
penal  than  discommoning. 

On  motion  for  a  prohibition  after  such  a  judgment,  this  Court  granted  the 
writ  without  putting  the  applicant  to  declare. 

Sir  F.  Pollock  in  last  Hilary  Term  obtained  a  rule  calling  upon 
the  Most  Noble  Arthur  Duke  of  Wellington,  K.G.,  Chancellor  of  the 
University  of  Oxford,  on  notice  of  the  rule  to  be  given  to  him  or  his 
deputy,  and  Thomas  Bourke,  named  in  the  affidavit  upon  which  this 
rule  was  obtained,  on  notice  thereof  to  his  proctor,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  to  the  said  Chancellor's 
Court  of  the  University  of  Oxford,  to  prohibit  the  said  Court  from 
further  proceeding  against  John  Taylor  in  the  same  affidavit  named. 

The  affidavit,  sworn  by  John  Taylor,  of  New  Inn  Hall  Street,  in 
the  city  of  Oxford,  and  Castle  Street,  Holbom,  in  the  city  of 
London,  an  attorney  of  the  Court  of  Queen's  Bench,  stated  the 
following  facts.  Taylor  on  February  10th,  1840,  received  instruc- 
tions from  William  Barnes  of  the  city  of  Oxford,  dealer  in  dogs,  to 
commence  an  action  in  the  Queen's  Bench  against  Thomas  Bourke 
for  a  debt  due  from  him  to  Barnes.  Taylor  accordingly  sued  out  a 
writ  of  summons  from  *this  Court,  and  served  it  upon  Bourke,  on       [  '953  ] 
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In  re        February    22nd,    within   the    limits  of    the  jurisdiction   of    the 
Chan-       University. 
oroxFORD.'       ^^  February  27th,  Taylor  was  served  with  a  citation  from  the 
Chancellor's  Court  of  the  University,  in  the  name  of  the  Chancellor, 
whereby  the  yeoman  bedel  of  law  of  the  University,  or  his  deputy, 
was  commanded  to  cite  John  Taylor  of  the  city  of  Oxford,  attorney- 
at-law,  to  appear  before  the  Vice- Chancellor  or  his  assessor  on  &c. 
in  &c.,  being  the  accustomed  place  of  judicature  of  and  in  the  said 
University,  "  to  answer  to  certain  articles  or  interrogatories  to  be 
administered  and  objected  to  him  by  virtue  of  our  office,"  "  more 
especially  for  infringing  the  statutes  and   privileges  of  the  said 
University  by  serving  or  causing  to  be  served  on  Thomas  Boorke 
of  Worcester  College,  undergraduate,  a  writ  in  an  action  of  debt  at 
the  suit  of  one  William  Barnes,  which  writ  was  obtained  out  of  the 
Court  of  Queen's  Bench  contrary  to  the  statutes  in  that  case  made 
and  provided :  and  further  to  do  and  receive  in  this  behalf  as  to 
law  and  justice  shall  appertain,  under  pain  of  the  law  and  contempt 
thereof."     The  citation  commanded  that  it  should  be  intimated  to 
Taylor  that,  if  he  did  not  appear,  or  appearing  did  not  show  cause 
&c.,  the  Yice-Chancellor  or  his  commissary,  &c.,  would  hear  and 
finally  determine  the  matter.     Taylor  did  not  appear ;  and  he  was 
then  served  with  a  notice,  as  follows. 

"  Court  of  the  University  of  Oxford,  28th  day  of  February,  1840. 

**  Office  Process  v.  Taylor. 

"  The  judgment  delivered  this  day  in  the  above  suit  is,  that  the 

defendant  be  required  to  stop  all  proceedings  in  action  of  Barnes  v. 

r  •9'>i  ]       Bourke  in  the  Court  of  Queen's  *Bench,  on  or  before  Monday  next, 

the  2nd  day  of  March,  and  that  he  this  defendant  do  pay  the  costs 

of  the  promoter. 

"  Philip  Bliss,  Registrar. 
**  To  Mr.  James  Taylor." 

The  proctor  acting  for  Bourke  as  promoter  of  the  process  in  the 
Chancellor's  Court  called  upon  Taylor  by  letter  to  pay  the  above 
costs,  stating  the  amount. 

The  affidavit  stated  a  similar  citation  served  upon  Barnes, 
disobedience  by  him,  and  notice  to  him  of  a  decree  that  he  should 
stay  proceedings  and  pay  costs:  and  that,  he  not  having  paid 
them,  a  warrant  from  the  Chancellor's  Court  (set  forth  in  the 
affidavit  (i))  had  issued  for  his  arrest.    That  Barnes  was  arrested 

(1)  In  the  same  form  as  the  warrant  set  out,  p.  470,  n.  (1),  ptmt. 
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thereon,  and,  to  save  himself  from  imprisonment,  had  paid  the        in  re 
costs :  and  that,  in  consequence  of  the  said  proceedings  against    cellos,  kc\ 
him,  and  of  Bourke  having  pleaded  his  minority  in  this  Court,      oxfobd 
Barnes  had  abandoned  his  action.     Taylor  then  stated  that  he 
believed  similar  proceedings  would  be  put  in  force  against  himself ; 
that  a  warrant  had  already  been  issued  on  the  decree  against  him 
in  the  Chancellor's  Court,  to  compel  his  obedience ;  and  that  he 
had  heard  and  believed  that  an  officer  had  endeavoured  to  execute 
such  warrant. 

An  affidavit  in  answer,  by  Philip  Bliss,  D.C.L.,  registrar  of  the 
University  and  of  the  Chancellor's  Court,  and  keeper  of  the  archives 
of  the  University,  stated  as  follows  : 

"That  King  Edward  IV.  did  by  his  letters  patent  under  his 
great  seal,  containing  an  inspeximus  of  the  charters  of  several 
of  his  progenitors,  bearing  date  the  8rd  July  in  the  first  year  of  his 
reign,  amongst  other  things,  grant  to  the  Chancellor,  masters,  and 
scholars  of  the  said  University, 

'*  That  the  said  Chancellor  and  his  successors,  and  their  commis*  [  955  J 
saries  and  deputies,  as  well  in  the  presence  as  in  the  absence  of  the 
said  late  King  and  of  his  heirs,  should  and  might  enquire  by 
scholars  and  the  laity  of  the  said  town  of  Oxford,  and  by  others,  as 
well  of  all  manner  of  transgressions  and  misprisions  as  of  extortion 
and  ignorances,  negligences,  excesses,  conspiracies,  confederacies, 
champerties,  double  dealings,  maintenances,  false  allegations, 
nuisances,  forestallings,  regratings,  and  all  other  articles  which 
can  fall  in  fine  or  ransom,  or  other  pecuniary  penalty,  and  other  con- 
tracts, pleas,  and  personal  complaints,  and  other  causes  and  matters 
whatsoever,  by  whatsoever  name  they  might  be  called,  or  could 
be  called,  although  they  concerned  the  said  late  King  or  his  heirs, 
or  his  ministers  whomsoever  (felony  and  mayhem,  and  assizes  and 
pleas  of  freehold  only  excepted),  within  the  said  town  of  Oxford 
and  the  said  suburbs  and  precincts  howsoever  arising,  done  or 
perpetrated,  or  to  be  done  or  perpetrated,  as  well  ex  officio  or 
at  the  suit  of  the  said  late  King  or  his  heirs  as  at  the  suit  of  the 
party,  or  in  any  other  manner  whatsoever,  where  a  master  or 
scholar,  or  servants  of  masters  and  scholars,  or  any  other  person 
who  ought  to  enjoy  any  of  the  privileges  or  liberties  of  the  said 
University,  whom  the  said  Chancellor  or  his  successors,  or  their 
commissaries  or  deputies,  should  be  willing  to  claim  as  such, 
was  or  should  be  one  of  the  parties ;  and  therein  they  might 
have  full    cognizance  and  correction   might  hold,   and   of  such 
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like  pleas,  complaints,  causes  and  things  in  whatsoever  place 
within  the  said  town  of  Oxford  or  the  suburbs  or  precincts  of  the 
same  it  might  please  them,  and  might  make  execution  thereof 
according  to  their  laws  and  customs,  or  according  to  the  law  of  the 
kingdom  of  England,  at  the  will  of  the  said  Chancellor  or  his 
successors,  commissaries  and  their  deputies ;  and  all  and  singular 
matters,  complaints,  causes,  and  articles  of  this  kind,  except  before 
excepted,  might  hear  and  determine. 

**  That  King  Henry  VIII.,  by  his  letters  patent  under  his  great 
seal  of  England,  bearing  date  at  Westminster,  the  1st  day  of  April, 
in  the  fourteenth  year  of  his  reign,  did,  inter  alia,  grant  to  the 
then  Chancellor  and  scholars  of  the  said  University  of  Oxford  and 
to  their  successors : 

''  That,  because  the  said  King  willed  to  settle  and  put  an  end  to 
all  and  whatsoever  discords,  controversies,  and  doubts  which  might 
in  future  arise  between  the  said  Chancellor  and  scholars  of  the 
said  University  and  their  successors,  and  the  citizens  of  the  said 
town,  that  the  students  there  might  lead  a  more  quiet  life,  did  give 
and  grant  that  the  Chancellor  and  scholars  of  the  said  University, 
and  their  ministers,  and  their  servants,  and  every  of  them,  with 
their  families  and  all  others  who  then  were  and  in  future  should 
be  registered  in  the  register  of  the  said  University,  might  thereafter 
for  ever  have  and  enjoy,  and  every  of  them  have  and  enjoy,  all 
*the  liberties  and  privileges  of  the  said  University  then  and  before 
granted,  without  difficulty,  doubt,  or  impediment  by  the  said  late 
King  Henry  VIII.,  his  heirs  or  successors,  or  any  of  his  liege 
subjects,  to  the  contrary  done  or  to  be  done.  And  that  the  said 
King  Henry  VIII.,  by  his  said  letters  patent,  also  granted  to  the 
said  Chancellor  and  scholars  of  the  said  University  and  their 
successors,  that  for  any  sentence  in  any  trial  justly  or  unjustly 
given  or  thereafter  to  be  given  by  the  said  Chancellor,  commissary, 
or  his  deputy,  or  by  any  of  them,  within  the  precincts  of  the  said 
University,  for  or  against  any  person  or  persons,  which  person 
or  persons,  by  the  authority  and  by  reason  of  the  said  privileges 
and  liberties  granted  or  to  be  granted  to  the  said  Chancellor  and 
scholars  and  their  successors,  are  or  is  strictly  bound  to  stand 
trial  before  the  said  Chancellor,  commissary,  or  his  deputy,  or  any 
of  them,  for  such  sentence  so  justly  or  unjustly  given  or  to  be 
given,  and  for  the  execution  of  such  sentence  so  justly  or  unjustly 
given,  or  to  be  given,  that  neither  the  aforesaid  Chancellor,  com- 
missary, or  his  deputy,  nor  any  of  them,  nor  any  servant  of  the 
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Baid  University,  for  or  concerning  the  same  cause,  may,  by  any  in  re 
writs  or  other  mandates  of  the  said  late  King  or  his  heirs  or  cellok,  &c, 
successors,  or  in  any  other  manner,  be  brought  against  their  will  Oxford. 
out  of  the  said  University  or  the  precincts  thereof  to  stand  a  trial, 
nor  be  harassed,  troubled,  in  anywise,  molested,  or  oppressed  in 
future  before  the  said  late  King  or  his  council,  nor  before  any 
of  his  justices  in  any  of  his  Court  or  Courts,  so  long  as  the  afore- 
said Chancellor,  commissary,  or  his  deputy,  so  unjustly  acting, 
may  be  ready  and  willing  within  the  precincts  of  the  said  University 
to  stand  and  abide  by  the  judgment  and  decisions  of  the  proctors 
and  others  deputed  for  that  purpose  according  to  the  statutes, 
ordinances,  and  customs  of  the  said  University :  and  against  all 
and  every  one  opposing  or  not  obeying  the  present  order  the  said 
late  King  willed  and  ordered  that  all  and  every  of  them  should 
incur  the  penalty  of  202.,  to  be  paid  for  the  use  and  benefit  of  the 
said  University,  and  so  often  as  the  same  should  happen  for  ever. 

**  And  the  said  King  Henry  VIII.,  by  his  letters  patent,  also  granted 
that  the  said  Chancellor,  his  commissary,  or  the  deputy  of  the  said 
commissary,  and  their  successors,  or  the  steward,  under  steward, 
and  other  judges  of  the  said  Chancellor  and  his  successors,  deputed 
by  their  letters  sealed  under  the  seal  of  his  office,  should  inquire 
and  be  able  to  inquire,  by  scholars  or  their  servants,  or  by  the  laity 
of  the  said  town  of  Oxford,  or  by  others,  as  well  of  all  manner  of 
trespasses  and  other  o£fences  whatsoever,  as  also  of  misprisions, 
extortions,  conspiracies,  confederacies,  maintenances,  false  allega- 
tions, accounts,  contracts,  and  injuries  whatsoever,  and  all  other 
articles  which  might  fall  in  fine  or  ransom  or  in  other  pecuniary 
punishment,  and  all  other  contracts,  pleas,  and  complaints  personal, 
and  other  causes  and  matters  whatsoever,  under  whatsoever  name 
they  are  or  may  be  comprised,  although  they  should  concern  the 
said  late  King  himself,  his  heirs  and  successors  (assizes  and  pleas 
of  freehold  only  excepted),  after  what  manner  soever  arising,  done, 
or  committed,  or  to  be  *done  or  committed,  within  the  town  of  C  *^57  ] 
Oxford,  the  suburbs,  hundreds,  or  counties  of  Oxford  and  Berks 
aforesaid,  or  elsewhere  within  the  kingdom  of  England,  as  well  at 
the  suit  of  our  lord  the  said  late  King,  his  heirs  or  successors,  as  at 
the  suit  of  the  party  or  otherwise  howsoever,  where  the  scholars  or 
their  servants  or  ministers,  or  any  other  person  who  ought  to  have 
any  privilege  of  the  said  University,  whom  the  said  Chancellor, 
commissary,  or  his  deputy,  or  their  successors,  should  challenge, 
was  or  should  be  one  of  the  parties  ;  and  should  have  full  cognizance 
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In  re        and  correction  thereof,  and  should  execute  such  pleas,  complainlB, 

TH W  f  HAN" 

CELLOK,  kc.,  causes,  and  matters  in  whatsoever  place  within  the  town  of  Oxford 
OxFOBD.  ^^  *^^  suburbs  thereof,  or  the  precincts  of  the  said  University,  they 
should  think  fit,  and  executions  thereof,  either  according  to  their 
statutes  and  customs  or  according  to  the  law  of  England,  at  the 
will  of  the  said  Chancellor,  commissary  or  his  deputy,  and  their 
successors,  and  should  hear  and  determine  all  and  singular  the  said 
articles,  causes,  matters,  and  complaints,  except  as  before  excepted, 
and  should  have,  levy,  and  receive  all  and  all  manner  of  amercia- 
ments, issues,  forfeitures,  and  profit  coming  therefrom,  to  the  use 
and  benefit  of  the  said  University,  by  themselves  and  their  deputies 
for  ever ;  so  that  no  justice  assigned  or  to  be  assigned  to  hold  pleas 
before  the  said  King  or  his  heirs,  or  justice  of  the  Common  Bench, 
justice  of  assize,  justice  of  the  gaol  delivery ,  or  keepers  of  the  peace, 
or  justices  of  servants,  labourers  or  artificers,  or  other  justices  or 
judges  whatsoever,  steward  or  marshal,  or  clerk  of  the  market  of  the 
household  of  the  said  late  Eang  Henry  VIII.  or  his  heirs,  sheriff, 
mayor,  bailifif,  or  other  officer  or  minister  of  the  said  late  King  or 
his  heirs  whatsoever,  should  in  any  sort  intermeddle  concerning 
such  pleas,  quarrels,  contracts,  articles,  and  causes,  matters,  or 
other  things  aforesaid,  or  concerning  any  of  them  (except  as  before 
excepted),  done  or  to  be  done  in  the  said  town  of  Oxford,  the  suburbs 
or  precincts  thereof,  or  elsewhere  within  the  kingdom  of  England, 
either  in  presence  or  absence  of  the  said  late  King  or  his  heirs :  and, 
if  the  same  justices  or  other  ministers  of  the  said  late  King,  or  any 
of  them,  in  the  presence  or  absence  of  the  said  late  King  or  his 
heirs,  should  for  the  future  presume  to  inquire,  intermeddle,  or  take 
any  cognizance  of,  upon,  or  concerning  any  of  the  premises  (except 
as  before  excepted),  the  same  justices  and  other  ministers  and 
officers  aforesaid,  on  the  certificate,  notification,  or  signification  of 
the  Chancellor  of  the  University  aforesaid  who  should  be  for  the 
time  being,  or  his  commissary  or  deputy,  should  supersede  such 
inquisition  or  conusance  or  process,  and  all  executions  to  be  had 
therein  whatsoever,  and  should  not  thereof  any  further  in  any  sort 
intermeddle  nor  put  the  party  to  answer  thereupon  before  them ; 
but  that  the  party  aforesaid  only  before  the  Chancellor  or  his 
successors,  their  commissary  or  deputy,  thereof  should  be  chastised 
and  punished  in  form  aforesaid. 

"  As  appears  to  this  deponent  by  the  said  several  letters  of  the 
said  Kings." 
^58  ]  The  affidavit  also  recited  in  part  stat.  13  Eliz.  c.  29,  which  enacts 


OF 

Oxford. 
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that  Robert,  Earl  of  Leicester,  the  then  Chancellor  of  the  University,  in  re 
and  his  successors,  and  the  masters  and  scholars  for  the  time  being,  cellor  &c! 
shall  be  incorporated  and  have  perpetual  succession  by  the  name 
&c.,  and  that  the  letters  patent  of  14  Hen.  YIII.,  and  also  all  other 
letters  patent  made  by  any  of  the  Queen*s  progenitors  or  prede- 
cessors to  the  body  corporate  of  the  said  University  or  any  of  its 
predecessors,  by  whatsoever  name  &c.,  shall  from  henceforth  be 
good,  effectual,  &c.,  to  the  now  Chancellor,  masters,  and  scholars, 
&c.,  and  their  successors  for  ever,  as  if  recited  verbatim  in  this 
statute ;  and  further  enacts  that  all  the  said  letters  patent,  and 
all  manner  of  liberties,  franchises,  immunities,  quietances,  and 
privileges,  leets,  law  days,  and  other  things  whatsoever  therein 
expressed,  given  or  granted  to  the  said  Chancellor,  masters,  and 
scholars  of  the  said  University  or  to  any  of  their  predecessors,  by 
whatsoever  name  the  said  Chancellor,  masters,  and  scholars  of  the 
said  University  in  any  of  the  said  letters  patent  were  named,  *^  be 
and  by  virtue  of  this  present  Act  shall  be  from  henceforth  ratified, 
stablished  and  confirmed  unto  the  said  Chancellor,"  &c.,  ''  and  to 
their  successors  for  ever  ;  any  statute,  law,  usage,  custom,  construc- 
tion or  other  thing  to  the  contrary  in  anywise  notwithstanding." 

The  affidavit  then  stated  that  among  the  statutes  of  the  University, 
confirmed  by  letters  patent  of  12  Car.  I.,  under  the  title  ''De 
Judiciis,"  is  contained  a  statute  entitled  '^  De  jurisdictione 
universitatis  tuenda,"  which  is  as  follows : 

*'  Cum,  non  solum  juxta  privilegia  a  serenissimis  regibus  inclyti 
hujus  regni  et  prcelatis  (studiosorum  tranquillitati  gratiose  consu- 
lentibiis)  concessa  et  indulta,  *verum  etiam  secundum  diuturnam  [  *959  ] 
consuetudinem  quae  memoriam  hominum  excedit,  potestas  cognos- 
cendi  ac  terminandi  omnes  causas,  scholares  aliasque  personas 
privilegiatas  quoquo  modo  concernentes  (exceptis  causis  liberi 
tenementi,  mayhemii,  feloniaB  et  proditionis),  ad  Cancellarii  univer- 
sitatis jurisdictionem  spectet  et  pertineat :  statutum  est  quod  nuUus 
scholaris  vel  persona  privilegiata  de  quacunque  causa  in  universitate 
terminabili  quempiam  in  curia  aliqua  extra  universitatem  (nisi 
ordine  appellationis  servato)  conveniat;  nee  cujusquam  alterius 
curice  jurisdiction!  ultro  se  submittat ;  sed,  alibi  impeditus,  Cancel- 
larium  vel  Yice-cancellarium,  quamprimum  poterit,  de  lite  sibi 
intentata  certiorem  faciat,  et  modis  quibus  poterit  privilegiorum 
universitatis  hac  in  parte  conservationem  solicite  curet ;  sub  poena 
quod  si  quis  scholaris  vel  persona  privilegiata  secus  fecerit,  ut 
perturbator  pacis    incarceretur,   mulctetur,    et,   si  in  contumacia 
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perstiterit,  privilegiis  univei'Bitatis  exuatur ;  persoua  vero  uoii 
privilegiaia,  vel  oppidanus,  qui  scholari  vel  personae  privilegiata:' 
extra  universitatem  in  hujusmodi  causiH  litem  intentaverit,  com- 
mercio  cum  scholaribus  et  personis  privilegiatis  interdicto,  donee 
satisfecerit;  coerceatur;  extraneus  vero,  tanquam  jurisdictionis 
universitatis  contemptor,  si  apprehend!  poterit,  incarceretur. 
Gancellarius  etiam,  et  Yice-cancellarius,  omnesque  alii,  pro  sua 
cuj  usque  auctoritate  ae  potestate,  quo  minus  in  hac  parte  universi- 
tatis privilegia  violentur  se,  virtute  juramenti  universitati  prsestiti, 
teneri  et  obligari  noverint." 

Also  that  another  statute  under  the  said  title  ''De  Judiciis/* 
entitled  **  De  iis  qui  universitatis  juribus  ac  privilegiis  adversantur 
discommunieandis  vel  disprivilegiandis,"  is  as  follows  : 

''  Quoniam  oppidani,  academicis  plerumque  infesti  et  adversi, 
privilegia  universitatis  oppugnandi  nullam  non  occasionem  captant, 
quin  et  privilegiati  nonnunquam,  publicam  utilitatem  privato  com- 
modo  posthabentes,  privilegiis  universitatis  adversantur ;  statntam 
est  quod,  ad  compescendam  hujusmodi  insolentiam  sive  vecordiam, 
siqui  super  hoc  convicti  f uerint,  privilegiatis  privilegiis  universitatis, 
oppidanis  vero  commercio  cum  privilegiatis,  interdicatur." 

The  affidavit  set  forth  the  proceedings  in  Taylor's  case  (which 
were  in  substance  as  already  stated),  and  alleged  that,  on  February 
28th,  1840,  before  J.  D.  Macbride,  D.C*L.,  assessor  of  the  Vice- 
Chancellor  and  commissary  of  the  Chancellor,  personal  serviee  of 
the  citation  was  proved,  and  Taylor  was  called  upon  to  appear,  but 
made  default,  and  the  proctor  for  Bourke  prayed  judgment ;  and 
the  Court,  having  heard  and  received  evidence  of  the  alleged 
violation  of  the  charters,  gave  the  judgment  before  stated;  and 
that  (after  notice  of  the  judgment,  and  demand  of  costs)  a  warrant, 
under  seal  of  the  Court,  was  issued,  commanding  the  yeomen 
bedels  &c.  to  arrest  Taylor,  and  keepiiim  in  custody  till  payment 
of  costs,  and  the  keeper  of  the  Castle  gaol  in  the  city  of  Oxford  to 
receive  and  keep  him  till  he  should  be  discharged  according  to  law(i). 


**  Chancellor's 
Court  of  the 


( 1 )  Exhibit  was  made  of  the  warrant, 
ae  follows : 

The     most      noble 

Arthur  Duke  of  Wel- 

.  '-l  lington,  KG.,  Chan- 

f  n  i  1^       ceiloroftheUnivei-sity 

°      *  *^    '     V  of  Oxford. 

The  Worshipful  John  David  Macbride, 

D.C.L.,  assessor. 

"To    the    yeomen  bedels    of    the 


University  of  Oxford,  our  officers, 
ministers,  and  servants  in  this  behalf, 
jointly  and  severally,  and  especially 
to  Thomas  James,  our  yeoman  bedel 
in  the  faculty  of  law,  or  his  lawful 
deputy  exercising  these  presents:  and 
also  to  the  keeper  of  the  Castle  gaol  in 
the  city  of  Oxford,  gi^eeting. 

"  Whereas  the  office  of  the  Judge 
was,  ou  the  27th   day  of    February, 
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The  registrar  further  deposed  that  all  the  proceedings  were,  as         lu  re 
he   believed,  according  to  the  laws,  customs,  and  usages  of   the    cellor,  &c., 
University  and  of  the  said  Court  there ;  that,  in  all  cases  of  office      oxford. 
process  or  citation,  where  a  party  accused  of  infringing  or  violating       [  961  ] 
the  statutes  and  privileges  of  the  University  is  contumacious,  or  is 
convicted  of  the  said  offence,  and  a  lesi^  penalty  than  that  of  dis- 
communication  is  inflicted,  the  defendant  is  ordered  to  pay  the 
costs  ;  and  that,  in  case  of  his  neglect  or  refusal  to  pay,  it  has  been 
and  is  usual  and  customary  for  the  said  Court  to  decree  that  the 
defendant   should   be  arrested.      And  that,  by  the  charters  and 
statutes  of  the  University,  an  appeal  lies  from  the  decrees  and  pro- 
ceedings of  the  said  Court  to  the  congregation  of  regent  masters, 
then   to  the  convocation  of   doctors   and   regent  and  non-regent 
masters,  and  thence  to  the  Queen's  Majesty  in  Chancery.     The 
affidavit  gave  an  extract  from  the  register  of  matriculations,  as 
to  the  matriculation  of  Bourke. 

The  registrar  then  deposed  that  he  had  inspected  the  records  of  [  ^62  j 
the  University  and  of  the  Chancellor's  Court  there ;  and  that  it 
appeared  from  them  that  the  suing  forth  a  writ  against  a  member 
of  the  said  University  out  of  the  Courts  of  Westminster,  in  any 
cause  determinable  in  the  Court  of  the  said  Chancellor,  has,  from 
very  ancient  times,  as  far  back  as  the  thirteenth  century,  been  con- 
sidered a  violation  of  the  privileges  of  the  University ;  and  that,  so 
far  back  as  the  fifteenth  century,  numerous  instances  are  found 
recorded,  in  which  persons,  not  members  of  the  University,  have 
been  required  to  promise  and  find  sureties  that  they  would  not  pro- 
secute elsewhere  suits  cognizable  by  the  said  University  Court ;  and 

A.D.  1840,  promoted  in  this  Court  by  and  command  you  and  each  and  every  co^ta      .2  14    o 

Thomas  Bourke,  of  Worcester  College,  of  you,  jointly  and  severally,  that  you  Warrant .  2    0    <» 

in  the  said  University,  undergraduate,      ari'est  and  take  the  body  of  the  said  ; 

against  John  Taylor,  of  the  city  of  John  Taylor,  and  him  safely  keep  in                            ** 

Oxford,  attornev-at-law,  in  a  business      your  or  either  of    vour    custody  or    „ 

•  *  *  «  «/  hevry  Gary 

of  the  violation   of  the   statutes  and      custodies  till  he  shall  have  paid  the  Proctor. 

privileges  of  the  said  University  :  and  said    costs,    together    with    all    costs 

whereas,  on  hearing  the  said  cause,  it  attending  upon  this  warrant. 

was  amongst  other  things  decreed  by  **  And  you  the  keeper  of  the  Castle 

the  Judge  of  the  said  Court  that  the  gaol  aforesaid  ai*e  hereby  authorised 

said  John  Taylor  should  forthwith  pay  and  required  to  take,  receive,  and  in 

the  costs  of  the  said  promoter :  and  safe  custody  keep,   the  body  of  the 

whereas  the  said  costs  have  been  taxed  said  John  Taylor  until  he  shall  be 

and  allowed  at  the  sum  of  2/.  14^.,  but,  from  thence  discharged  according  to 

the  said    John    Taylor,    on    demand  law. 

being  made,  having  neglected  to  pay  '*  This  agrees  with  the  decree  of  the 

the  said  costs ;  Judge. 

**Now  these  are  to  authorise,  require,  "  Dated  March  13th,  1840.'* 
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In  re  in  whicb  instances  they  did  promise  or  find  sureties  to  that  eflfect. 
CELLOR,  &c.,  And  several  examples  were  given,  from  1439  to  1455  (i).  He 
Oxford  farther  deposed  that  he  had  examined  the  Vice-Chancellor's  book, 
and  other  ancient  records,  registers,  and  documents  in  the  archives 
of  the  University,  and  that  it  appeared  from  them  to  have  been 
usual  and  customary  for  the  University  to  take  cognizance  of  any 
infraction  or  violation  of  the  laws  and  privileges  of  the  said  Uni- 
versity, when  committed  either  by  matriculated  members  of  the 
University,  or  by  citizens,  or  by  other  persons,  from  a  very  early 
date,  and  to  punish  the  parties  so  offending  either  by  imprisonment 
[  *i)ri3  ]  or  discommunication  or  otherwise.  *And  reference  was  made  to  an 
instrument  contained  in  the  said  Vice-Chancellor's  book,  entitled 
''  Ordinatio  universitatis  contra  impugnantes  privilegia  et  liber tates 
ejusdem,"  and  believed  by  the  registrar  to  be  as  ancient  as  the 
fourteenth  century,  in  which  the  mode  of  discommoning  such 
offenders  is  prescribed  as  follows : 

''  Ex  unanimi  consensu  universitatis  magistrorum  ordinatum  est 
et  strictissime  inhibitum  ne  quis  de  jurisdictione,  scholaris  vel 
laicus,  serviens  vel  alius  quiscunque,  cum  eis  aut  eorum  uxori- 
bus  aut  servientibus,  emendo  aut  vendendo,  quocumque  colore, 
communicare  praesumat."  The  same  instrument  also  directs 
the  penalties  to  be  inflicted  upon  those  transgressing  such 
prohibition. 

Instances  were  then  given,  from  a  memorandum  written  on  the 

* 

above  instrument,  and  from  the  University  registers,  in  which  the 
University  had  exercised  the  power  of  discommoning.  The  first 
case  specified  was  that  of  John  Herberfield,  alderman,  and  others, 
of  the  city  of  Oxford,  who,  in  1429,  ''ad  mandatum  cancellarii 
steterunt  separati  a  communicatione  scholarium  ac  etiam  omniam 
aliorum  de  jurisdictione  cancellaria  existentium,  a  decimo  die 
Octobris."  In  1513  the  mayor  was  discommoned  by  the 
University,  because  he  had  proceeded  against  a  privileged  person 
in  the  Mayor's  Court,  and  had  not  put  a  stop  to  the  proceedings 
when  required  by  the  Chancellor's  commissary.     The  decree  (made 


(1)  The  first  was  as  follows :  "  That 
in  1439  Henry  Brendryke  was  re- 
quired to  give  sureties  *  de  non  tra- 
hendo  aliquam  causam  terminabilem 
infra  universitatem  ad  extra,  et 
maxim e  nuUam  causam  terminabilem 
infra  universitatem,  secundum  privi- 
legia cjusdem,  quam  adversus  Hadul- 


phum  Presbury  intendit.'  And  that 
he  did  so  engage."  The  other  in- 
stances were  stated  in  a  similar 
manner;  sometimes  giving  the  addi- 
tions of  one  or  both  of  the  parties,  but 
not  furnishing  particulars  as  to  the 
causes. 
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(1)  The  complaint  (among  other 
allegations  of  grievance)  was  as 
follows:  "Item,  that  the  University 
hath  discommoned  and  disbarred  from 
all  trade  and  commerce  with  the 
University,  or  any  colleges  or  privi- 
leged men,  the  late  mayor,  the 
recorder,  two  of  the  mayor's  assistants, 
one  of  the  late  bailiffs,  and  another 
citizen  ;  this  set  up  in  papers  upon  the 
doors  of  St.  Mary's  Church  in  the  High 
Street,  and  upon  the  walls  of  colleges 
and  halls    in    very  hostile    manner. 


publishing  to  all  men  that  the  said 
parties  had  very  heinously  misbehaved 
themselves  against  the  University ; 
yet  they  were  never  convicted  of  any 
offence,  nor  most  of  them  ever  oon- 
vented  or  charged  with  any,  nor  any 
of  them  had  done  any  thing  but  what 
to  their  duty  and  fidelity  in  their 
places  appertain." 

(2)  See  AldeHdge  v.  Strat/ttrd,  22 
Vin.  Abr.  11,  tit.  University,  (K), 
pi.  13. 


[  •964  ] 


in  convocation)  was — qu5d  "  sit  discommonunicatus,  hoc  est,  quod         In  re 
nihil  emat  vel  vendat  privilegiato,  vel  privilegiatus  ab  eo ;  et  hoc    cbllob,  &c!, 
sic,  qudd  processit  in  curia  sua  contra  quendam  privilegiatum,  et  ad  ^^ 

mandatum  commissarii  non  cessavit."  In  1561  two  bailiffs  of  the 
city  were  discommoned  for  violating  the  privileges  of  the  University ; 
and  all  privileged  persons  were  ^forbidden  '^  emere,  contrahere,  aut 
aliquod  omnino  cum  ballivis  praedictis  aut  eorum  altero  commercium 
exercere,"  under  a  pecuniary  penalty  to  be  paid  by  the  privileged 
person  so  offending.  The  bailiffs  afterwards  submitted,  and  were 
restored  **  ad  pristinum  statum."  In  1612  the  City  of  Oxford  com- 
plained to  the  Privy  Council  of  a  sentence  of  discommoning  passed 
upon  the  mayor,  recorder,  and  others  (i) ;  and  the  Council,  after  a 
hearing  attended  by  the  Chancellor  of  the  University  and  steward 
of  the  city,  decreed  that  the  practice  of  discommoning  was  in  no 
way  injurious  or  unlawful,  and  directed  that  the  offending  parties, 
before  being  restored,  should  make  due  submission.  In  1713, 
Charles  Aldrich  (2),  of  Christchurch  in  the  said  University,  M.A., 
was  cited  to  appear  in  the  Court  of  the  Chancellor  of  the  University 
for  suing  William  Stratford,  a  canon  of  Christchurch,  out  of  the 
University,  viz.,  in  the  High  Court  of  Chancery,  for  matters 
determinable  in  the  University.  The  Vice-Chancellor  received 
from  the  keeper  of  the  great  seal  an  order  interdicting  him  from 
further  proceedings  in  the  said  matter,  and  therefore  ''  decreed  that 
it  should  be  superseded;"  but  a  decree  of  the  Court  of  Chancery 
was  afterwards  made,  ^remitting  the  said  business,  and  directing 
that  Aldrich  should  be  cited  to  appear  in  the  Chancellor's  Court  of 
Oxford,  to  answer  the  charges  against  him,  which  was  decreed 
accordingly,  and  Aldrich  was  ultimately  banished  the  University. 
The  last  instance  given  was,  that,  in  1820,  **  Bobert  Speakman  of 
the  city  of  Oxford,  tailor,  was  discommoned  for  suing  in  one  of 
the  Courts  at  Westminster  a  member  of  convocation  in  a  cause 


[  ♦ses  ] 


47i 


1841.     Q.  B.     1  Q.  B.  965— 96C. 


In  re 
Tbe  Cba>'- 
cellob.  kc 

OF 

OxroftD. 


'9«6 


deierminalile  in  the  Court  of  the  s^d  UniTersilT.  coutruy  lo  the 
charters,'*  «&c. :  "and  that  the  said  Robert  Sptaknun  afterward:- 
applied  to  tlie  Cqort  of  Kind's  Bench  for  a  writ  of  i»njhibition 
against  the  said  Giancellor*s  Coart  of  the  said  UniversitT,  bat 
which  writ  was  never  obtained*'  ii).  ^There  were  many  other 
examples,  between  the  jears  1429  and  1820. 

A  farther  affidavit  was  made  by  Henry  Caiy,  Cleriu  MJL,  proctor 
of  the  Chancellor*s  Coart,  stating  ''  that  it  is  the  usage  and  custom. 
and,  as  this  deponent  believes,  hath  been  the  usage  and  custom 
from  the  earliest  period,  of  the  ChanceUor*s  Court  of  tbe  UnivBrsity 
of  Oxford,  upon  proof  that  a  party  accused  of  infringing  or  violating 
the  statutes  and  privileges  of  the  University  had  been  duly  served 
with  sach  office  process  or  citation  as  is  set  forth  in  the  affidavit  of 
the  said  John  Taylor,  upon  the  day  therein  appointed  for  his 
appearance,  to  cause  him  to  be  thrice  called  in  c^en  Court,  and, 
upon  non-appearance  either  in  person  or  by  his  proctor,  and  no 
excuse  made  for  his  absence,  then  that  it  hath  been  usual  and 
customary  for  the  said  Court  to  proceed  in  the  premises  and  to 
sentence  or  decree  therein  according  to  the  law,  usages,  and  customs 
of  the  said  University.**      That  he,  as  promoter  on  behalf  of 


(1)  The  case  is  not  reported.  The 
rule  called  upon  the  Vire-Chaneellor 
of  the  Univerjsity  of  Oxford,  upon 
notice  of  such  rule  to  be  given  to  him 
or  his  ><ecretary  there,  or  attorney,  to 
show  cause  *'  why  a  writ  of  prohibi- 
tion should  not  iRSue,  as  well  to  restrain 
the  said  Vice-Chancellor  from  acting 
on  an  order  bearing  date  the  10th  day 
of  October  last  past,  whereby  Robert 
Speakman  of  the  city  of  Oxford,  tailor, 
was  dii!icommoned  for  buing  ia  one  of 
the  Court.*  at  Westminster  a  member  of 
convocation  in  a  cause  therein  stated 
to  be  dffteruiinable  in  the  Court  of  the 
Chancellor  of  the  said  Unirersitv, 
contrarj'  to  the  charters,  statutes,  and 
privileges  of  the  said  University,  and 
therefore  the  said  Viee-Chancellor  did 
by  the  said  order  notify  to  all  matri- 
culated persons  of  the  said  University 
to  abstain  from  all  commen'e  with  the 
said  Kobert  Speakman  as  they  would 
answer  for  the  contrary  at  their  peril, 
as  to  rescind  the  said  order/* 

It  appears  by  Mr.  Gumey's  short- 
hand note,   in  the  possession   of   the 


University,  thmt  the  case 
in  Trinity  Term,  June  2nd,  1821, 
before  Abbott,  Ch.  J.,  Bavier,  Hoi- 
royd,  and  Best«  JJ.  Cause  was 
shown  by  Sir  J.  S.  Cvptnf,  Solicxtor- 
General,  and  B*>mmqmfi^  Seijt.,  who 
was  stopped  by  the  Court  {O,  B.  Crm^ 
with  them) ;  and  Bnmgkam^  />r«- 
fmtn,  and  Chitty  supported  the  rule. 
It  was  urged  that  the  University  were 
assuming  a  right  to  punish  for  suing 
in  the  King^s  Courts;  which  was 
against  the  common  law ;  and  that  they 
did  not  show  any  special  authority 
vested  in  them  to  do  so.  Batukt,  J. 
suggested  that,  without  assuming  the 
right  supposed,  the  University  might 
forbid  their  members  to  deal  with 
persons  who,  instead  of  suing  them  in 
the  Chancellor  8  Courts,  withdrew 
them  from  the  Univeisitv  to  defend 
causes  before  other  jurisdictions. 
Abbott,  Ch.  J.  and  Best,  J.  expressed 
a  strong  inclination  of  opinion  in 
favour  of  the  privilege.  See  p.  477, 
}M»si,  The  case  stood  over,  and  was 
not  again  mentioned  in  Court. 
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Bourke,  accused  the  contumacy  of  Taylor  in  the  Chancellor's 
Court:  and  that,  according  to  the  usages  &c.,  he  might  have 
required  the  extreme  penalty  of  discommunication  to  be  inflicted 
unless  submission  were  made  by  a  certain.day ;  but  he  only  required 
that  Taylor  should  be  ordered  to  stay  proceedings  in  the  action  in 
the  Queen's  Bench  on  or  before  March  2nd,  1840,  and  should  pay 
the  promoter's  costs.  **  That,  by  the  usages  and  customs  of  the 
said  University,  and  of  the  said  Court  there,  in  all  cases  where  a 
party  accused  of  violating  the  privileges  of  the  said  University  is 
contumacious,  or  is  convicted  of  the  said  offence,  and  a  less  penalty 
than  that  of  discommunication  is  inflicted,  the  defendant  is  ordered 
to  pay  the  costs ;  and  that,  in  *case  of  his  neglect  or  refusal  to  pay 
the  said  costs,  then  it  hath  been  and  is  usual  and  customary  for  the 
said  Court  to  decree  that  the  said  defendant  should  be  arrested." 
And  that  Taylor,  if  he  had  obeyed  the  citation,  and  shown  the 
Court  that  he  had  not  violated  the  privileges  of  the  University, 
would  have  been  entitled  to  a  decree  for  costs  against  the  promoter. 
Mr.  Bourke  deposed  that,  when  the  cause  of  action  was  supposed 
to  have  accrued,  and  from  thenceforth  until  the  service  of  the  writ 
of  summons  in  Barnes's  action,  he  was,  and  that  he  still  continued 
to  be,  a  resident  undergraduate  member  of  the  University  of 
Oxford  (1).  And  that  Taylor,  after  receiving  notice  of  the  above- 
mentioned  judgment  in  the  Chancellor's  Court,  filed  a  declaration 
in  the  action,  to  which  the  defendant  pleaded  infancy. 


In  re 
The  Chan- 
cellor, &:C., 

OF 

Oxford. 


[  •967  ] 


Sir  C.   WethnrU,  Sir    W.    W.  Follett,  and   Keating,   showed 
cause  in  last  Easter  Term  (2) : 

The  Court  will  not  interfere  by  prohibition.  If  the  proceeding 
be  wholly  without  jurisdiction,  the  party  may  bring  his  action 
for  any  thing  done  in  enforcing  it.  If  there  be  jurisdiction,  then, 
if  the  proceeding  be  merely  erroneous  under  the  circumstances, 
the  remedy  is  by  appeal,  according  to  the  course  pointed  out  in  the 
affidavits.  But  neither  objection  is  supported.  As  to  locality, 
the  cause  is  clearly  determinable  in  the  University  Court.  It  is 
not  necessary  that,  to  give  the  University  Court  its  power,  either 
of  the  parties  to  the  suit  in  this  Court  should  take  the  objection 
here:  if  that  were  so,  *the  parties  might  collude  to  defeat  the 

(1]  In  Sj)fal'mau*8  case  (see  p.  474,  resident  in  the  University  when  the 

n.  (1)  ante)  it  was  objected,  against  action  was  brought, 

the  proceedings  of    the    Chancellor's  (2)  May  6th.    Before  Lord  Denman, 

Court,   that  the    party    sued  in   the  Ch.  J.,  Patteson  and  Williams,  J  J. 
Court    of     King's     Bench     was    not 
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In  i*e         rights  of  the  University.     The  affidavits  show  that,  according  to 

T  U  K   r"'  H  A  Ttf 

CELLOB  Sic.    ^^  statutes  of  the  University,  it  is  an  offence  against  their  Court  to 
®^  impede  the  jurisdiction.     If  Taylor  had  appeared  and  shown  that 

there  was  no  violation  of  the  jurisdiction,  he  would  have  been 
entitled  to  costs.  Process  had  been  issued  against  him,  to  compel 
appearance,  by  a  Court  clearly  having  jurisdiction  for  that  purpose ; 
and  it  is  not  to  be  presumed  that,  if  he  had  obeyed  such  process, 
the  Court  would  have  proceeded  against  law.  A  party  cannot,  in 
such  a  case,  omit  to  appear,  and  then  claim  a  prohibition  :  Tranter 
V.  Watson  {i).  The  claim  of  cognizance  is  often  attended  with 
difficulties :  this  is  illustrated  by  the  judgment  of  Willes,  Ch.  J. 
in  Welles  v.  Trahern  (2),  and  by  Leasingby  v.  Smith  (3). 

The  only  ground  of  this  rule  is,  substantially,  that  the  action 
commenced  by  Taylor  did  not  really  infringe  any  privilege  of  the 
University.  But,  unless  it  appear  on  the  face  of  the  proceedings 
that  the  University  Court  is  exceeding  its  jurisdiction,  prohibition 
cannot  go  after  a  sentence:  Lord  Camden  v.  Home  (4),  Grant  v. 
Ootdd  (5).  In  Hart  v.  Marsh  (6)  the  Ecclesiastical  Court  had  given 
sentence  upon  articles,  some  of  which,  it  was  argued,  were  not 
of  ecclesiastical  cognizance.  But  Lord  Denman,  Ch.  J.  said,  "  It 
is  clear  that  the  Ecclesiastical  Court  had  jurisdiction  over  some 
[  *969  ]  of  the  matters  ^charged  :  only  it  is  said  that  there  are  also  some 
as  to  which  objections  might  be  taken  to  the  jurisdiction.  It 
is  quite  consistent  with  the  sentence  that  the  Ecclesiastical  Court 
may  have  acquitted  on  these.  To  set  aside  the  proceedings  after 
sentence,  it  should  be  shown  that  the  Court  has  clearly  exercised 
a  jurisdiction  which  it  did  not  possess ;  and  that  is  certainly  not 
made  out."  And  Patteson,  J.  added,  "  It  is  laid  down  by  several 
authorities,  and  not  denied  now,  that,  after  sentence,  unless  the 
want  of  jurisdiction  be  manifest,  this  Court  will  not  interfere. 
Supposing  some  of  these  articles  to  be  founded  on  charges  not 
within  the  cognizance  of  the  Ecclesiastical  Court,  that  might  have 
been  shown  before  sentence.  By  the  sentence,  the  onu^  is  shifted  ; 
and  the  party  objecting  has  to  show  that  the  Ecclesiastical  Court 
proceeded  on  the  objectionable  articles.    There  is  no  affidavit  to 

(1)  2  Ld.  Ray.  931.  1  H.  Bl.  476.    Judgment  of  K.  B. 

(2)  Willes,  233 ;  8.  C.  5  Vin.  Abr.  affirmed  in  Ihmu^  v.  Earl  Camden,  in 
590,  tit.  Conusance  of  Pleas  (M),  Dom.  Proc.  2  H.  Bl.  533 ;  .S.  C.  6  Br. 
pi.  23.  P.  C.  203. 

(3)  2  Wils.  406.  (5)  3  R.  R.  342  (2  H.  Bl.  69). 

(4)  4  T.  R.  382,  reversing  the  judg-  (6)  44  R.  R.  506  (5  Ad.  &  El.  591). 
ment  of  C.  P.  in  Home  v.  Earl  Ca/nden, 
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that  effect ;  so  that  the  matter  rests  in  uncertainty."  And  the  rule 
was  discharged.  The  proceedings  themselves,  in  the  present  case, 
do  not  disclose  any  want  of  jurisdiction ;  on  the  contrary,  when 
the  sentence  is  compared  with  the  charters,  statutes,  and  recognised 
usages  set  forth  and  referred  to  on  affidavit,  there  is  every  reason 
to  suppose  it  regular.  The  Court  is  ancient,  the  practice  established ; 
and  there  is  a  threefold  appeal  for  any  party  aggrieved.  The 
affidavits  show  that,  under  circumstances  stronger  than  are  stated 
here,  the  Courts  at  Westminster  have  thought  their  interference 
unwarranted.  In  Sj}eakvian*8  case  (i)  it  was  not  denied  that  the 
University  had  power  to  entertain  and  regulate  a  process  of  this 
kind ;  the  main  question  was,  whether  the  Chancellor's  Court 
could  be  prohibited  from  discommoning  *a  party  for  resorting 
to  a  different  jurisdiction;  and  there  Abbott,  Ch.  J.  said,  ''If  I 
were  now  to  decide,  I  should  undoubtedly  decide  against  making 
this  rule  absolute  "  (2).  Here  the  Chancellor's  Court  has  not  gone 
80  far  as  to  discommon,  but  has  merely  given  judgment,  by  default, 
that  the  proceedings  be  stopped  with  costs.  To  make  the  rule 
absolute,  this  Court  must  say  that  in  no  case  could  the  service  of 
a  common  law  writ  upon  an  undergraduate  infringe  the  privileges  of 
the  University ;  otherwise  (as  was  shown  in  the  former  part  of  the 
argument)  a  party  who,  though  subject  to  the  jurisdiction  of 
the  Chancellor's  Court,  has  omitted  to  appear  when  served  with 
process,  cannot  now  question  the  proceedings. 

(Pattbson,  J. :  Do  you  say  that  it  is  incident  to  every  Court 
of  exclusive  jurisdiction  to  cite  a  person  for  suing  elsewhere  on 
a  matter  within  its  cognizance?  The  right  to  hold  plea  is  one 
thing,  the  right  to  punish  for  suing  elsewhere  another.  Could  the 
lord  of  a  manor  cite  a  tenant  in  ancient  demesne  for  suing  in 
a  Court  out  of  the  manor,  where  the  interest  of  the  land  came 
in  question  ?  Here  the  Court  upon  the  citation  would  be  both 
judge  and  plaintiff.) 

In  Regina  v.  Archdall  (3)  the  judgments  of  the  University  itself  were 
relied  upon  in  support  of  its  own  privilege  to  license  alehouses. 

(Patteson,  J. :  There  was  general  evidence,  in  that  case,  of  ^n 
ancient  jurisdiction  over  the  licensing  of  alehouses.  Here  I  do  not 
see  how  the  power  in  question  originates :  but  it  may  exist.) 

(1)  Ant€y  p.  474,  N,  (1).  to,  autfy  p  474,  «.  (1). 

(2)  From  the  shorthand  note  referred  (3)  47  B.  H.  583  (8  Ad.  &  El.  281). 
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In  re        It  results  from  the  statute  18  Eliz.  c.  29.     The  breach  of  privilege 

Tub  Chan- 

CBLLOR, &a,  here  is  not  complained  of  as  affecting  the  Judges  of  the  Court: 
Oxford.  *^®  question  is  tried  before  the  Court,  but  the  privileges  involved 
[  •971  ]  are  those  of  the  party  sued,  and  *of  the  University.  It  is  as  if 
this  Court  were  adjudicating  on  the  privilege  of  a  party  to  be 
sued  here  as  an  attorney  of  the  Court.  The  penalty  of  201., 
imposed  by  the  charter  of  Henry  VIII.  on  persons  suing  the 
Chancellor  and  Scholars  out  of  the  University  for  sentences 
given  in  their  Court,  must  always  have  been  recovered  in  that 
Court. 

Prohibition  has  been  refused  when  applied  for  after  sentence,  on 
the  sole  ground  of  lateness  in  the  application.  "  Libel  was  in  the 
Arches  for  scandalous  and  defamatory  words,  and  sentence  was 
given  for  the  plaintiff,  and  four  years  after  the  sentence  the 
defendant  prayed  a  prohibition,  and  the  Court  were  against  the 
prohibition,  because  the  defendant  came  too  late :  "  Dudley  v. 
Crampton  (l). 

(Lord  Dbnman,  Ch.  J. :  Have  we  any  discretion  as  to  interfering, 
if  an  excess  of  jurisdiction  appears  by  the  proceedings?  And  we 
cannot  take  any  view  of  the  case  but  that  which  the  proceedings 
themselves  present.  So  Lord  Holt  said,  in  Regina  v.  Paty(2), 
'<  the  cause  of  the  prisoners'  commitment  being  expressed  in  the 
warrant,  excluded  any  intendment  that  they  might  be  committed 
for  any  other  cause  than  that  expressed  in  the  warrant.") 

After  sentence  the  Court  which  passed  it  is  not  called  upon  to 
show  jurisdiction ;  those  seeking  to  prohibit  must  show  the  want  of 
it :  Hart  v.  Marsh  (3). 

(Lord  Denman,  Ch.  J. :  The  ground  of  our  judgment  there 
was,  that  some  of  the  matters  charged  were  clearly  within  the 
jurisdiction.) 

Here  the  citation  may  have  been  issued  to  recover  the  20Z.  penalty 
given  by  the  charter  ;  the  party  cited  may  have  been  prosecuting  a 
[  •y72  ]  suit  in  which  the  University  *had  claimed  conusance,  and  the 
cause  had  been  remitted,  as  was  done  in  a  proceeding  in  equity,  by 
Lord  Chancellor  Harcourt:  Aldcruhje  v.  Stratford  (4). 

(1)  18  Viu.  Abr.  54,  tit.  Prohibition,  (15)  44  R.  R.  506  (5  Ad.  &  El.  591). 
(M.  a)  pi.  6,  citing  March.  153.  (4)  22  Vin.  Ab.  11,  tit.  University 

(2)  2  Ld.  Ray.  1105,  1115.  (K),  pi.  13. 
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Sir  F.  Pollock,  Fisher,  and  C.  C,  Jones,  contra  : 

The  question  is,  in  effect,  w'hetber  the  Chancellor's  Court  of 
Oxford  can  prohibit  the  Courts  at  Westminster.  The  privilege 
claimed  here  has  never  yet  been  established  in  this  Court,  and 
cannot  be  allowed,  at  least  on  motion :  Hinton  v.  Hern  (i).  "  On  a 
motion  for  a  prohibition  to  the  Court  of  the  Yice-Chancellor  of 
Cambridge,  it  was  suggested  that  one  Eichardson  had  a  libel 
preferred  there  against  him,  because  he  had  preferred  an  informa- 
tion in  this  Court  against  divers  persons  for  a  riot  committed 
within  the  jurisdiction  of  their  Court,  and  the  libel  was  read  in 
this  Court;  and  upon  that  the  Court  declared,  that  their  juris- 
diction was  concurrent  but  not  exempt  from  this  Court,  and  that 
they  ought  to  plead  their  privilege  here,  if  they  had  any  such 
privilege,  but  they  ought  not  to  proceed  against  the  informer  as 
a  criminal ;  and  so  the  Court  granted  a  prohibition,  nisi,  upon  the 
motion  of  Serjeant  Scroygs :  "  Richardson's  case  (2).  In  Dodtcell  v. 
The  University  of  Oxford  (3),  a  townsman  of  Oxford  was  libelled  in 
the  Chancellor's  Court,  on  a  statute  of  the  University  imposing  a 
penalty  for  night- walking  in  the  streets  ;  and  this  Court  granted  a 
prohibition,  in  order  that  the  ground  of  the  jurisdiction  might 
be  shown  on  plea.  The  cases  of  discommoning,  here  cited, 
prove  nothing  to  the  present  purpose.  The  University  may 
have  a  right  of  prohibiting  intercourse  with  its  members, 
*and  yet  not  possess  the  power  of  staying  an  action  at  law. 
In  AldricKs  case  (4)  the  University  claimed  conusance,  and  the 
cause  was  remitted :  the  banishment  of  their  own  member, 
which  took  place  afterwards,  was  an  exercise  of  jurisdiction  which 
it  is  unnecessary  to  dispute.  But  in  this  case  the  University 
gives  judgment  against  Taylor,  who  is  not  one  of  its  members, 
that,  on  a  given  day,  he  stop  all  proceedings  commenced  by  him 
in  an  action  in  the  Queen's  Bench.  The  University  Court 
cannot  visit  as  a  contempt  the  exercise  of  the  common  law 
right  to  sue  in  this  Court.  They  may  claim  conusance,  if  entitled 
to  it:  but  the  proceedings  themselves  show  that  there  is  no 
contempt. 

Cur.  adv.  vult. 
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(1)  2  Salk.  450. 

(2)  6  Bac.  Abr.   584   (7th  ed.)  tit. 
Prohibition  (I). 

(3)  2  Ventr.  33. 


(4)  Ante,  p.  473,  and  22  Vin.  Ab. 
11,  tit.  University  (K),  pi.  13.  See 
]Vi'/h'9  V.  Trnheru,  Willes,  233,  240. 


480 


1841.     Q.  B.     1  Q.  B.  978—974. 


[r.b. 


In  re 

The  Chan- 

CELLOB,  &c., 

OF 

Oxford. 


[  •*J74  ] 


Lord  Denman,  Cb.  J.,  in   this  Term  (June  7th),  delivered  the 
judgment  of  the  Court  : 

This  is  an  application  for  a  prohibition  to  the  Chancellor  of  the 
University  of  Oxford.  It  is  made  on  the  ground  that  the  University 
Court  has  no  authority  to  do  what  it  is  attempting  to  do :  and  we 
are  of  opinion  that  no  such  authority  is  shown.  The  utmost  extent 
to  which  that  Court  has  gone,  in  cases  of  suits  alleged  to  be  brought 
in  derogation  of  its  rights,  has  been  to  discommon,  that  is,  to 
prevent  members  of  the  University  from  exercising  certain  privileges 
Here  the  power  is  claimed  to  mulct  in  costs  a  party  who  is  not  a 
member  of  the  University,  and  to  enforce  payment  by  arrest;  a 
proceeding,  in  effect,  differing  altogether  from  that  which  the 
University  institutes  for  controlling  members  of  its  own  body  and 
preventing  them  from  ^acting  in  derogation  of  its  rights,  or 
communicating  with  those  who  do  so.     The  rule  must  be  absolute. 

Ride  absolute  (l). 


1841. 

[982] 


Ex  PARTE  EAYNE(2). 

(1  Q.  B.  982—984 ;  S.  C.  10  L.  J.  Q.  B.  354 ;  1  G.  &  D.  374.) 

Stat.  53  Geo.  III.  c.  159  (3),  which  confines  the  liability  of  owners  of  vessels, 
for  damage  done  without  their  fault,  to  the  value  of  the  vessel  and  freight, 
does  not  extend  to  the  costs  of  recovering  compensation :  and  an  owner  may 
be  condemned  personally  in  such  costs,  although  he  may  thus  become 
answerable  for  more  than  the  value  of  the  ship  and  fi'cight. 

The  applicant  in  this  case,  John  Bayne,  was  owner  of  the  ship 
John  Dunn.  The  John  Dunn,  being  on  the  high  seas,  came  into 
collision  with,  and  sank,  a  ship  called  the  Tibei;  without  the  fault 
or  privity  of  Kayne.  An  action  was  thereupon  entered,  on  behalf 
of  the  owners  of  the  Tiber,  in  the  High  Court  of  Admiralty,  against 
the  John  Dunn,  her  tackle,  &c. ;  and  the  ship,  her  tackle,  &c.,  were 
arrested.  A  similar  action  was  entered  on  behalf  of  the  owner 
of  the  Tiber's  cargo.     The  two  actions  were  consolidated.     The 


(1)  After  the  judgment  was  given, 
Lord  Denman,  Ch.  J.,  in  answer  to  a 
question  put  by  the  coimsel  for  the 
University,  said  that  the  writ  was  to 
issue,  and  that  the  Court,  entertaining 
no  doubt,  did  not  mean  to  put  the 
complainant  to  declare  in  prohibition. 

(2)  Approved  in  Sioommart  MaaU 
schappy  Nrderland  v.  Peninsular  and 
Oriental  Steam  Navigation  Co,  (1882) 


7  App.  Ca.  795,  818.— A.  C. 

(3)  Repealed  by  17  &  18  Vict.  c.  120. 
The  present  limitation  is  15/.  per  ton 
in  cases  of  injuries  to  the  person, 
and  8/.  per  ton  in  cases  of  damage  to 
goods.  See  Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  503  (1) 
(2),  reproducing  s.  54  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862 
(25  &  26  Vict.  c.  63).— A.  C. 
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Court  pronounced  for  the  damage,  and  condemned  the  John  Dunn,  Ex  parte 
her  tackle,  &c.,  and  in  costs.  The  John  Dunn,  her  tackle,  &c., 
having  remained  under  arrest,  were,  by  a  decree  of  the  Court,  sold 
by  public  auction,  and  the  net  produce  of  the  sale  amounted  to 
732Z.  8«. ;  which  sum  was  paid  into  the  registry  of  the  Court. 
Afterwards,  on  motion  by  the  owners  of  the  Tiber  and  her  cargo, 
the  Court  condemned  Kayne  personally  in  the  costs  of  the 
action,  though  it  was  contended,  on  his  behalf,  that,  under  stat. 
58  Geo.  111.  c.  159,  s.  1,  he  could  not  be  liable  beyond  the  value 
of  the  ship,  and  that,  therefore,  the  only  claim  which  could  be 
enforced  was  on  the  sum  paid  in ;  and  that  there  was  no  personal 
liability  upon  him.  A  monition  subsequently  issued  against  Eayne 
for  payment  of  the  costs,  which  amounted  to  2852.  58.  9d.,  with  the 
expenses  of  the  monition,  &c. 

On  affidavit  of  these  facts,  Sir  John  Camphell^  Attorney-General, 
in  last  Hilary  Term,  obtained  a  rule  calling  on  the  owners  of 
the  Tiber  and  her  cargo,  and  the  Judge  of  *the  Admiralty  Court,       [  ♦983  ] 
to  show  cause  why  a  prohibition  should  not  issue,  prohibiting  the 
Court  from  proceeding  in  the  suit. 

The  affidavits  in  answer  showed  that  Bayne  had  appeared  to  the 
action  in  the  Admiralty  Court ;  and  that  the  Judge  had  been  fully 
satisfied  of  the  insufficiency  of  the  value  of  the  ship,  &c«,  to  pay 
the  proceeds :  and  they  alleged  that  the  Court  had  authority  to 
condemn  Bayne  personally  by  reason  of  his  having  placed  himself 
within  the  jurisdiction.    In  this  Term  (i), 

Cresswell  showed  cause,  and  contended,  first,  that  a  prohibition 
ought  not  to  issue,  whatever  were  the  construction  of  the  statute, 
citing  Lord  Camden  v.  Home  (2) :  and,  secondly,  that  the  Court  of 
Admiralty  had  decided  rightly ;  and,  on  this  point,  he  referred  to 
Gale  V.  Laurie  (3)  and  the  case  of  the  Dundee  (4). 

Sir  John  Campbell,  Attorney-General,  and  Sir  F.  Pollock y  were 
heard  in  support  of  the  rule, 

Cur.  adv.  vult. 

(1)  May  26tli,  1841.  Before  Lord  K.  B.  affirmed  in  Dom.  Proc.  Home  v. 
Denman,  Ch.  J.,  Patteson,  Williams,  Earl  Camden,  2  H.  Bl.  533 ;  S.  C.  6 
and  Coleridge.  JJ.  Br.  P.  C.  203. 

(2)  In  K.  B.  4  T.  E.  382,  reversing  (3)  29  R.  B.  199  (5B.  &C.  156,  164). 
the  judgment  of  C.  P.  in  Home  v.  Earl  (4)  33  R.  R.  721  (2  Hag.  Ad.  R.  137 ; 
Camden,  1  H.  Bl.  476.     Judgment  of  see  p.  723). 
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Ex  parte 
Rayne. 


[  •984  ] 


Lord  Denman,   Ch.   J.,   in   this   Term  (June  7th),  delivered  the 
judgment  of  the  Court: 

This  case  turns  entirely  upon  the  construction  to  be  put  on  the 
first  section  of  stat.  53  Geo.  III.  c.  159,  which  confines  the  liability 
of  shipowners  to  ''answer  for  or  make  good  any  loss  or  damage 
arising  or  taking  place  by  reason  of  any  act,  neglect,  matter  or 
thing  done,  *omitted  or  occasioned,  without  the  fault  or  privity  of 
such  owner  or  owners,*'  to  the  value  of  the  ship  and  freight. 

The  question  is,  whether  this  clause  includes  the  costs  of  recover- 
ing compensation,  either  by  suit  against  the  owners  themselves  or 
against  the  ship,  as  well  as  the  compensation  itself ;  or  whether 
the  owners  are  personally  liable  for  such  costs,  although  they 
should  exceed  the  value  of  the  ship  and  freight. 

The  words  of  the  section  seem  to  apply  more  naturally  to  the 
actual  loss  or  damage  immediately  resulting  from  the  thing  done, 
omitted  or  occasioned:  and,  as  costs  are  mentioned  in  the  other 
clauses  (i)  of  the  Act,  but  not  in  this,  we  see  no  reason  for  thinking 
that  the  Legislature  intended  to  include  them.  Great  temptation 
to  vexatious  litigation  would  be  held  out  by  deciding  that  they  were 
included  :  and  our  opinion  that  they  are  not  is  strengthened  by  the 
express  decision  of  Lord  SiowBLL.in  the  case  of  the  Dundee  {2). 
We  agree  with  that  noble  Lord  in  the  view  which  he  has  there 
taken  of  the  statute :  and  this  rule  must  be  discharged. 

Ride  discharged. 


IN  THE   COUKT  OF  EXCHEQUER. 


1840. 

Exch,  of 
Pleas. 

[17] 


PUGH  V.   KEEE,   Esq. 

(6  Meeson  &  Welsby,  17—22 ;  S.  G.  9  L.  J.  (N  S.)  Ex.  255 ;  8  Dowl.  P.  C.  218  ; 

4  Jur.  152.) 

In  a  cause  in  which  the  venue  was  laid  in  Middlesex,  the  Court  on  the 
30th  of  January,  made  absolute  a  rule  for  changing  the  venue  obtained  by 
the  defendant,  '*on  payment  of  the  costs  of  the  application,  and  of  all  cos^ 
reasonably  and  bond  fide  incurred  and  rendered  useless  by  that  rule."  The 
plaintiff's  witnesses  were  at  that  time  on  their  way  from  Wales  to  London, 
the  sittings  commencing  on  the  1  st  of  February.  The  defendant  drew  up 
the  rule  and  served  it  on  the  plaintiff,  and  served  notice  of  taxation  for  the 
Ist  of  February.  The  plaintiff  thereupon  withdrew  the  record,  and  sent 
back  her  witnesses  into  the  country.'  On  the  8th  of  February,  the  costs 
were  taxed  under  the  rule  at  209/.  II9. ;  on  the  11th,  the  defendant  gave 


(1)  Sects.  7,  8,  9,  11. 


(2)  33  B.  B.  721  (2  Hag.  Ad.  B.  137). 
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notice  that  he  ahandoned  the  rule,  and  the  Court  held  that  he  had  a  right         Puou 
to  do  80,  the  rule  being  only  conditioned.     The  cause  was  tried  at  the  v. 

Middlesex  sittings  after  Trinity  Term,  and  a  verdict  found  for  the  plaintiff :         Kerb. 
Held,  that  the  209/.  11«.  were  not,  under  the  circumstances,  costs  in  the 
cause. 

The  Court  having  decided  in  this  case  that  the  rule  for  changing 
the  venue,  obtained  by  the  defendant,  was  conditional  "^only,  and  [  *i»  ] 
that  the  defendant  had  a  right  to  abandon  it  (i),  the  cause  was  tried 
at  the  Middlesex  sittings  after  last  Trinity  Term,  before  Gurney,  6., 
when  the  plaintiff  obtained  a  verdict,  damages  65/.  lOa.  The  costs 
were  taxed  on  the  14th  of  November,  before  Master  Walker,  the 
same  officer  who  had  taxed  the  costs  under  the  rule  to  change  the 
venue :  and  without  going  into  any  fresh  taxation  of  those  costs, 
he  allowed  the  whole  sum  of  209/.  11^.  before  taxed,  as  costs  in  the 
cause.  Cresswell  having  obtained  a  rule  to  show  cause  why  the 
Master  should  not  review  his  taxation,  on  the  grounds,  first,  that 
under  the  circumstances,  these  were  not  recoverable  as  costs  in  the 
cause,  and  secondly,  that  the  Master  had,  on  the  original  taxation 
of  them,  refused  to  hear  affidavits  tendered  by-  the  defendant,  to 
show  that  they  were  unnecessarily  incurred — 

Jervis  and  Webby  showed  cause.     ♦     *     * 

* 
Cresswell  Q,nd  Peacock,  contra.     ♦     ♦     *  [19] 

Aldbrson,  B.  :      .  [  20  ] 

It  is  of  some  importance  to  lay  down  an  accurate  rule  as  to  what 
are  costs  m  the  cause  ;  we  will  therefore  take  time  to  see  if  there  is 
any  settled  practice  on  the  subject. 

Cur.  adv.  viilt. 

On  a  subsequent  day,  the  judgment  of  the  Court  was  delivered 
by- 

Alderson,  B.  : 

In  this  case  we  are,  after  full  consideration,  of  opinion  that  the 
costs  of  preparing  for  the  trial,  respecting  which  the  dispute  has 
arisen,  are  not  costs  in  the  cause ;  and  it  would  be  therefore 
unnecessary  to  send  back  the  second  question  to  the  Master,  for 
the  purpose  of  his  examining  into  the  point  intended  to  have  been 
raised  on  the  part  of  the  defendant,  in  case  our  opinion  had  been 
against  him  on  this  point.    But  as  to  that  point,  after  consulting 

(I)  5  M.  &  W.  164. 

81—2 
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PuGH        Master  Walker  respecting  the  circumstances  attending  this  taxa- 

Kerr.        tioUf  we  think  that  he  substantially  examined  into  the  facts,  and 

that  the  defendant  is  not  entitled  to  the  rule  on  that  ground  ;  and 

therefore  so  much  of  the  costs  of  the  rule  as  belong  to  that  part  of 

it  must  be  paid  by  the  defendant. 

There  is  no  doubt  that  the  costs  of  all  interlocutory  proceedings 
in  a  cause,  not  otherwise  specially  provided  for  by  the  Court,  are, 
according  to  the  practice  of  the  Court,  costs  in .  the  cause ;  and  this 
we  have  had  certified  to  us  by  the  Masters  of  all  the  Courto,  to 
whom  we  have  applied.  But  there  are  two  objections  to  applying 
that  rule  to  the  present  case.  The  first  is,  that,  strictly  speaking, 
there  has  been  no  interlocutory  proceeding  here,  for  the  defendant 
[  *2i  ]  *has  only  applied  for  a  conditional  rule,  and,  being  ultimately 
dissatisfied  with  the  conditions  imposed  by  the  Court,  has  declined 
to  act  upon  it :  and  this,  as  the  Court  have  already  determined,  he 
had  a  right  to  do.  The  venue  which  he  sought  to  change  has 
remained  unchanged,  and  the  cause  has  been  tried  according  to  the 
original  state  of  the  declaration.  But,  secondly,  we  think  these 
costs,  incurred  by  the  plaintiff  in  preparing  for  trial,  have  been 
specially  provided  for  by  the  Court,  for  the  Court  made  the  pay- 
ment of  them  a  condition  precedent  to  the  defendant's  acting  upon 
the  rule;  and  it  is  only  because  the  plaintiff  has  committed  a 
default  in  not  enforcing  her  rights,  as  secured  to  her  by  the  terms 
of  the  offered  rule,  that  she  is  in  the  present  difficulty.  If  she  had 
persisted,  as  she  well  might,  in  trying  her  cause,  until  the  defen« 
dant  had  paid  those  costs,  the  present  question  could  not  have 
arisen;  and  it  is  obvious  that  if  the  Court,  instead  of  the  terras 
proposed,  had  made  the  defendant's  rule  absolute  for  change  of  the 
venue,  declaring  the  costs  incurred  by  the  plaintiff  in  preparing  for 
trial  to  be  costs  in  the  cause,  the  plaintiff  would  have  complained, 
and  with  great  justice,  of  such  decision.  However  much,  therefore, 
we  regret  that  the  defendant  obtains  an  apparent  advantage,  from 
the  unfortunate  trust  which  the  plaintiff  put  in  his  good  faith,  and 
which  has  not  been,  it  should  seem,  kept  with  her ;  yet,  inasmuch 
as  these  costs  are  not,  in  our  judgment,  costs  in  the  cause,  we  must 
make  this  rule  for  reviewing  the  Master's  taxation  absolute.  The 
result  will  be,  that  the  Master  will  tax  for  the  plaintiff  the  costs  of 
the  former  rule  drawn  up  by  the  defendant,  though  not  acted  upon, 
and  the  costs  of  that  taxation  also,  which  he  has  unnecessarily 
caused  the  plaintiff  to  incur,  and  also  so  much  of  the  costs  of  the 
affidavits  on  this  rule  as  are  applicable  to  the  question  of  reviewing 
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the  taxation  of  the  costs,  on  the  ground  of  Master  Walker's  sup- 
posed omission  to  inquire  into  the  bona  Jidea  of  the  plaintiff  in 
bringing  up  her  witnesses  to  town.  But  the  Master  *must  disallow 
the  costs  of  those  witnesses,  as  they  were  specially  provided  for  by 
the  former  rule,  and  lost  by  the  plaintiff's  own  neglect. 

Ride  absolute  accordingly. 


Pooh 

r. 
Kbbr. 

[  '22  ] 


CALLAND  V.  LOYD  and  Others. 

(6  Meeson  &  Welsby,  26—32 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  56.) 

A.  having  received  a  sum  of  money  bequeathed  by  will  to  his  wife,  gave 
it  to  her  to  take  care  of.  The  wife,  without  his  knowledge,  deposited  it  in 
a  bank,  in  the  name  of  her  son  by  a  former  marriage,  who  was  then  an 
infant,  and  took  from  the  bankers  an  accountable  receipt  in  her  son's  name, 
bearing  interest :  Held,  that  the  bankers  were  liable  to  A.  for  the  amount, 
in  an  action  for  money  had  and  received. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  assiimpserunt.  At  the  trial  before  Maule,  B.,  at  the  last 
Liverpool  Assizes,  the  facts  appeared  to  be  as  follows  : 

The  plaintiff  was  a  warehouseman  at  Manchester,  and  had 
married,  in  June,  1886,  the  widow  of  one  James  Birch,  by  whom 
she  had  an  only  child,  Robert  Birch.  In  February,  1837,  the 
father  of  the  plaintiff's  wife  died,  having  made  a  will,  under  which 
the  plaintiff  became  entitled  to  receive  her  share  of  his  property, 
amounting  to  873Z.,  and  which  was  paid  to  the  plaintiff  in  August, 
1887.  He  deposited  800Z.  of  the  money  in  the  bank  of  Messrs. 
Heywood  &  Co.  at  Manchester,  and  gave  the  rest  to  his  wife  to  take 
care  of.  On  the  28th  of  August,  the  wife,  without  the  plaintiff's 
knowledge,  took  a  50/.  Bank  of  England  note,  part  of  this  78/., 
and  on  the  same  day  paid  that  amount  into  the  bank  of  the 
defendants,  Messrs.  Jones,  Loyd  &  Co.,  in  the  name  of  her  son ; 
and  the  defendants  gave  her  an  accountable  receipt  in  his  name, 
bearing  interest,  which  she  kept.  Eobert  Birch,  the  son,  was  at 
that  time  about  twelve  years  old.  The  plaintiff,  having  discovered 
the  deposit  of  the  note  with  the  defendants,  demanded  the  money 
from  them  ;  and  on  their  refusal  to  pay  it,  the  present  action  was 
brought.  It  was  contended  for  the  defendants,  that  they  having 
received  the  money  upon  a  contract,  whereby  they  were  to  be 
accountable  for  it  to  the  infant,  Robert  Birch,  the  plaintiff  could 
not  recover  it  as  money  had  and  received  to  his  use.  The  learned 
Judge  overruled  the  objection,  but  gave  the  defendants  leave  to 
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Callakd     move  to  enter  a  nonsuit ;  and  a  verdict  having  been  found  for  the 
LoYD.        plaintiff,   Tomlitison,  in  Michaelmas  Term,  obtained  a  rule  fii«i, 
pursuant  to  the  leave  reserved ;  against  which, 

[  27  ]  CrcBsuell  and  Addison  now  showed  cause  : 

The  plaintiff  is  clearly  entitled  to  recover  in  this  action.  The 
fact  that  this  money  was  placed  in  the  hands  of  the  defendants  by 
a  person  having  no  right  to  do  so,  and  her  taking  the  receipt  in  the 
name  of  another,  cannot  affect  the  plaintiff's  title  to  sue  for  it.  If 
this  had  been  a  specific  chattel,  and  the  wife,  without  the  husband*s 
authority,  had  delivered  it  to  the  defendants,  and  obtained  from 
them  an  acknowledgment  that  it  was  held  for  a  third  party,  would 
that  be  any  answer  to  an  action  of  trover  at  the  suit  of  the  plaintiff  ? 
The  note  deposited  is  admitted  to  be  the  plaintiff's  property ;  he 
might  have  sued  in  trover,  if  he  could  identify  it ;  if  not,  he  has 
equally  a  right  to  sue  for  money  had  and  received;  and  the 
promise  of  the  defendants,  to  hold  it  for  another  person,  cannot 
exonerate  them  from  responsibility  to  the  real  owner. 

(Lord  Abinoer,  C.  B.  :  Suppose  a  man  had  money  in  his  hands 
to  pay  to  a  particular  person,  and  he  paid  his  ovm  debt  with  it ; 
could  the  owner  bring  money  had  and  received  ?) 

Perhaps  not ;  but  this  is  a  different  case  :  here  the  money  is  placed 
in  the  hands  of  parties  having  no  title  to  it,  they  agreeing  to  hold 
it  for  the  benefit  of  another  party  having  no  title ;  in  such  case  the 
real  owner  may  recover  it.  Doicn  v.  Hailing  (i),  (the  authority  of 
which  is  unimpeached  upon  the  point  for  which  it  is  now  cited), 
is  expressly  in  point.  There  the  owner  of  a  cheque,  who  had  lost 
it  by  accident,  was  held  to  be  entitled  to  recover  the  amount  of  it 
back,  as  money  had  and  received,  from  a  shopkeeper  to  whom,  five 
days  after  the  loss,  it  had  been  paid  by  a  third  party  in  payment 
for  goods  sold,  the  jury  having  found  negligence  in  the  defendant. 

(Lord  Abinger,  C.  B.  :  There  the  cheque  remained  the  plaintiffs 
property  when  in  the  hands  of  the  defendant,  and  might  have  been 
recovered  in  trovei*. 

Alderson,  B.  :  Is  there  any  evidence  here  of  the  identity  of  the 
[  •28  ]       note  ?    Is  *there  anything  to  show  that  the  wife  might  not  have 
changed  it  and  got  money  for  it,  and  paid  in  the  money  ?) 

(1)  4  B.  &  C.  330;  6  Dowl.  &  By.  455. 
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Even  assuming  that  she  did,  the  defendants  can  have  no  right  to     Calland 
retain  it ;  she  had  no  power  to  make  any  contract  on  behalf  of  her        lotd. 
son ;  he  could  give  her  no  authority  to  do  so,  and  he  alleges  no 
title  of  his  own  to  the  money.     The  defendants  not  having  any 
title  in  themselves;  nor  claiming  to  hold  for  another  who  has  title, 
the  law  implies  a  contract  to  repay  the  money  to  the  real  owner. 

(Lord  Abinger,  G.  B.  :  If  the  wife  had  paid  in  the  money  in  her 
own  name,  the  husband  clearly  could  recover  :  if  she  paid  it  in  as 
the  agent  of  A.  B.,  he  could  not ;  then,  if  she  pay  it  in,  assuming 
to  be  the  agent  of  A.  B.,  but  not  being  so  in  fact,  the  question  is, 
can  the  husband  recover,  the  defendants  having  made  a  contract  ?) 

The  fallacy  is  in  supposing  that  there  is  any  binding  contract ;  in 
order  to  establish  that,  the  defendants  must  show  that  the  party 
depositing  was  competent  to  contract  with  them.  The  plaintiff,  the 
real  owner,  has  never  authorized  the  defendants  to  receive  the 
money  to  Birch's  use.  Stephens  v.  Badcock(i),  which  may  be 
cited  on  the  other  side,  is  clearly  distinguishable,  on  the  ground 
that  there  the  defendant  received  the  money  as  the  servant  and 
agent  of  his  master,  to  whom  alone  he  could  be  accountable  for  it. 
But  Stead  v.  Thornton  (2),  there  cited,  is  a  distinct  authority  for 
the  plaintiff.  There  it  was  held,  that  a  party  having  money  in  his 
hands  which  he  received  on  account  of  a  bankrupt's  estate,  in  the 
character  of  agent  to  a  former  assignee,  who  was  insane  when  the 
money  was  received,  must  account  for  it  as  money  had  and  received 
to  the  new  assignee,  since  he  could  not  derive  any  authority  from 
a  party  who  was  incompetent  in  law  to  appoint  any  agent.  Here 
the  defendants  could  have  no  authority  from  the  infant;  they 
receive,  therefore,  merely  as  strangers.  *Sim8  v.  Brittain  (3)  was  a  [  ♦29  ] 
similar  case  in  principle  to  Stephens  v.  Badcock,  and  was  decided 
on  the  same  ground.  If  the  plaintiff  here  had  assented  to  the 
defendants'  entering  into  a  contract  to  hold  for  Birch,  that  case 
would  be  applicable  to  the  present.  The  plaintiff  is  not  bound  to 
show  that  trover  would  lie,  but  if  it  would,  he  may  waive  the  tort, 
and  sue  for  money  had  and  received  ;  per  Lord  Tentbrden,  Ch.  J., 
in  Buchanan  v.  Findlay  (4).  In  Clarke  v.  Shee  (o),  it  was  expressly 
held  that  an  action  for  money  had  and  received  would  lie  by  the 

(1)  37  R.  R.  448  (3  B.  &  Ad.  355).  (4)  9  B.  &  C.  747 ;  4  Man.  &  Ry. 

(2)  3  B.  &  Ad.  357,  ».  593. 

(3)  4  B.  &  Ad.  375;  2  Nev.  &  Man.  (5)  Cowp.  199. 
594. 
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Callakd  true  owner  of  money  or  notes,  against  a  third  person  into  whose 
LoTD.  hands  they  had  come  viald  fide^  provided  their  identity  could  be 
traced  and  ascertained ;  in  which  case,  therefore,  trover  would  have 
lain  also.  The  defendants,  if  called  upon  for  payment  by  the  infant, 
could  have  set  up  the  plaintiff's  title  as  a  defence :  Solomons  v.  Ii(ink 
of  England  {!).  In  Hudson  v.  Robinson  (2),  Lord  Ellbnbobough 
says,  **  An  action  for  money  had  and  received  is  maintainable 
wherever  the  money  of  one  man  has,  without  consideration,  got 
into  the  pocket  of  another."  That  clearly  includes  the  present 
case.  [They  referred  also  to  Collins  v.  Martin  (3),  and  LiMeww/d 
V.  Williams  (4). J 

Tomlinson,  contra  : 

It  is  not  necessary,  on  behalf  of  the  defendants,  to  argue  upon 
what  would  have  been  the  case  if  this  had  been  an  action  of  trover. 
The  plaintiff  has  elected  to  sue  upon  an  implied  contract  for  money 
had  and  received ;  if  that  implied  contract  have  been  superseded  by 
an  express  contract  with  another  person,  he  cannot  recover.  The 
cases  of  Down  v.  Hailing ,  Gill  v.  Cttbitt  (5),  and  others,  relating  to 
[  'SO  ]  the  recovery  of  lost  or  stolen  securities,  *have  been  much  narrowed 
by  later  decisions ;  and  the  rule  now  is,  that  such  gross  negli- 
gence must  be  shown  as  is  evidence  of  mala  fides  in  the  person 
receiving  them :  Crook  v.  Jadis  (6),  Backhouse  v.  Harrison  (7). 
Here,  so  far  as  the  defendants  are  concerned,  all  fraud  is  excluded ; 
the  only  fraud  alleged  is  in  the  conduct  of  the  wife.  This  must 
undoubtedly  be  taken  to  have  been  the  plaintiff's  money  when  paid 
in  by  her,  although  it  may  be  observed,  that  she  was  the  meri- 
torious cause  of  his  becoming  possessed  of  it,  and  would  have  been 
entitled  to  a  settlement  in  equity.  But  then  the  defendants  have 
entered  into  a  contract  with  a  third  party,  by  which  they  are  bound 
to  pay  the  money  over  to  him,  and  that  express  contract  supersedes 
the  implied  contract  on  which  the  plaintiff  relies. 

(Lord  Abinger,  C.  B.  :  That  is  the  pinch  of  the  case ;  can  you 
satisfy  us  that  there  is  a  binding  contract  to  pay  it  over  to  the 
infant  ?) 

1)  12  R.  R.  341  (13  East,  135).  324. 

(2)  4  M.  &  S.  478.  (6)  5  B.  &  Ad.  909;   3  Nev.  &  Mau. 

(3)  4  R.  R.  752  (1  Bos.  &  P.  648).  257. 

(4)  6  Taunt.  277.  (7)  5  B.  &  Ad.  1098;  3  Nev.  &  Man. 

(5)  3  B.  &  C.  4G6 ;  5  DowL  &  Ry.  188. 
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They  give  an  accountable  receipt  in  his  name.    A  contract  made  by     Calt^nd 

J" 

another  for  the  benefit  of  an  infant  is  binding.     Supposing  him  not        x,oyd 
to  receive  the  money  until  he  comes  of  age,  if  he  then  adopt  the 
contract,  the  plaintiff  may  have  a  remedy  against  him ;  but  ^ould 
the  defendants  have  any  defence  to  an  action  by  him  ? 

(Lord  Abinoer,  G.  B.  :  This  is  not  a  contract  made  for  the  benefit 
of  the  infant,  but  a  fraudulent  gift  made  to  him.) 

Whosever  money  it  is  in  fact,  if  a  banker  bo7id  fide,  on  the  repre- 
sentation that  it  is  the  money  of  A.  B.,  enter  into  a  contract  to  pay 
it  to  A.  B.,  he  is  bound  by  that  contract.  The  true  principles  of 
law,  as  to  the  situation  of  a  banker,  are  laid  down  in  Sims  v. 
Brittain  and  Sims  v.  Bond  (i).  In  the  former  case,  Parkk,  J.,  in 
delivering  the  judgment  of  the  Court,  says:  ''Although  the  con- 
currence of  one  of  the  plaintiffs  was  necessary  to  enable  the 
defendants  to  receive  the  money  from  the  East  India  Company, 
*yet  it  was  received  by  the  defendants  as  the  agents  of  G.,  and  they  [  *3a  ] 
by  such  receipt  became  accountable  to  him  for  it.**  In  Cair  v. 
CaiT  (2),  Sir  W.  Grant,  M.  R.,  held  that  money  paid  into  a  banker's 
was  not  a  deposit,  but  became  a  debt  to  the  payer,  and  would  pass 
as  such  under  his  will. 

(Lord  Abinoer,  C.  B.  :  It  is  rather  a  fallacy  to  put  forward  a 
defence  for  the  defendants  as  bankers ;  they  appear  rather  trustees 
for  the  infant :  he  cannot  draw  a  cheque  till  of  age.) 

But  he  may  bring  an  action.  It  is  the  same  as  if  A.  intrusted  his 
money  to  B.,  who  opened  an  account  with  it  in  his  own  name  at 
a  banker's,  the  banker  acting  bond  fide.  Clarke  v.  Shee  is  dis- 
tinguishable, because  there  the  money  was  received  maid  fide,  the 
contract  on  which  it  was  received  being  avoided  by  statute. 

(Alderson,  B.  :  That  is,  there  was  no  contract :  is  there  any  here  ?) 

Yes,  a  contract  made  by  the  wife  on  behalf  of  the  infant,  to  whom 
the  defendants  have  attorned. 

Lord  Abinger,  C.  B.  : 

This  rule  was  granted  on  the  supposition  that  some  contract 
existed,  by  which  the  defendants,  the  bankers,  were  bound  to  pay 
over  this  money  to  another  person  than  the  plaintiff.     There  is  no 

(1)  o  B.  &  Ad.  389 ;  2  Nev.  &  Man.  608.  (2)  Cited,  1  Mer.  541. 
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doubt,  that  if  I  pay  money  to  A.,  who  pays  it  to  his  banker  to  his 
own  account,  without  notice,  I  cannot  recover  it  from  the  banker ; 
and  for  some  time  I  doubted  whether  there  was  not  in  this  case  a 
lawful  contract  to  bind  the  defendants.  (His  Lordship  stated  the 
facts  of  the  case,  and  proceeded :)  The  question  is,  whether  the 
bankers,  when  the  plaintiff  has  given  them  notice  that  it  is  his 
money,  have  a  right  to  set  up  the  jus  tertii.  The  answer  is,  that 
there  is  no  jits  tertii:  it  is  admitted  that  the  money  is  the  plaintiff's, 
and  the  defendants  are  merely  setting  up  an  unlawful  title  in  answer. 
If  this  were  allowed,  it  *would  be  a  recipe  for  every  woman  who  gets 
possession  of  her  husband's  money,  to  go  and  make  a  provision  out 
of  it  for  her  minor  children.  The  case  set  up  for  the  defendants  is 
answered  by  this,  that  there  is  no  contract  to  bind  them.  The  wife 
was  not  the  agent  of  her  husband,  nor  had  she  any  right  to  make  a 
deposit  for  the  infant,  who  could  give  her  no  authority.  It  is  pre- 
posterous to  suppose,  that  although  the  son  can  have  no  right  to 
receive  the  money  when  he  comes  of  age,  nor  can  draw  a  cheque  in 
the  meantime,  yet  the  bankers  have  a  right  to  keep  it  from  the 
true  owner  for  nine  years.  I  am  of  opinion,  therefore,  that  there  is 
no  colour  for  making  the  rule  absolute. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  If  the  money  had  been  received  by 
the  defendants  under  a  contract,  I  am  not  prepared  to  say  that  the 
plaintiff  could  recover ;  but,  in  truth,  there  is  no  contract  with  the 
defendants  on  behalf  of  Birch. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


1840. 

Uxch,  of 
Pleas, 

[36] 


LEGG  V.  EVANS  and  WHEELTON(l). 

(6  Meeson  &  Welsby,  36—42 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  102 ;  8  Dowl.  P.  C.  177 ; 

4  Jur.  197.) 

Propci-ty  held  by  a  party  in  right  of  a  lien  cannot  be  taken  in  execution. 

In  trover,  the  declaration  alleged  that  the  plainti£F  was  lawfully  possessed 
of  the  goods  **  as  of  his  own  property  ;  '*  and  the  replication,  in  answer  to  a 
special  plea  in  justification,  set  up  a  right  to  the  possession  of  them  in 
respect  of  a  lien  :  Held,  that  this  was  not  a  departure. 

Trover  against  the  defendants,  as  sheriff  of  Middlesex,  to  recover 
the  value  of  certain  pictures  and  picture  frames,  of  which  the 


(1)  Approved   in    Donald  v.  Siicklhtg   (1866)   L.    R.   1    Q.  B.   585,   604,    3a 
L.  J.  Q.  B.  232.— A.  0. 
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declaration  stated  that  the  plaintiff  was  "  lawfully  possessed  as  of        Lboo 
his  own  property."  Kvans. 

Plea,  that  before  the  defendants  converted  and  disposed  of  the 
said  goods  and  chattels,  one  William  Thompson  had  sued  out  of 
the  Court  of  her  Majesty  the  Queen,  before  the  Barons  of  her 
Exchequer  at  Westminster,  a  writ  of  fieri  facias,  directed  to  the 
sheriff  of  Middlesex,  commanding  him  of  the  goods  and  chattels  of 
the  plaintiff,  to  levy,  &c. ;  and  that  by  virtue  of  that  writ  they  the 
defendants,  being  such  sheriff  as  aforesaid,  seized  and  took  in 
execution  the  said  goods  and  chattels,  for  the  purpose  of  levying 
the  monies  so  directed  to  be  levied,  which  was  the  conversion  in 
the  declaration  mentioned. 

Replication,  that  before  the  said  time  when  &c.  in  the  declaration 
mentioned,  to  wit,  on  &c.,  one  David  Williams,  being  then  lawfully 
possessed  as  of  his  own  property  of  the  said  goods  and  chattels  in 
the  declaration  mentioned,  delivered  the  same  to  the  plaintiff,  for 
the  purpose  of  the  plaintiff,  in  the  way  of  his  trade  of  a  carver  and 
gilder,  which  he  then  carried  on,  performing  certain  work  and 
labour  upon  the  said  goods  and  chattels,  and  supplying  certain 
materials  for  the  same ;  and  the  plaintiff  then  had  and  received 
the  said  goods  and  chattels  for  the  purposes  aforesaid,  and  in  the 
way  of  his  said  trade  or  business  then  performed  upon  the  said 
goods  and  chattels  certain  work  and  labour,  and  supplied  certain 
materials  for  the  same ;  in  respect  of  which  said  work,  labour,  and 
materials,  the  said  D.  Williams  then  became  and  was,  and  from 
thence  hitherto  has  been,  and  still  is  indebted  to  the  plaintiff  in  a 
large  sum,  to  wit,  811Z.  188.  5^. :  and  the  plaintiff  further  says, 
that  after  the  said  goods  and  chattels  were  so  delivered  *to  him  as  [  *37  ] 
aforesaid,  and  whilst  they  remained  in  his  possession,  and  before 
the  said  time  when  &c.,  to  wit,  on  &c.,  it  was  agreed  between  the 
plaintiff  and  the  said  D.  Williams,  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  said  D.  W.,  would  draw  and  indorse 
for  the  use  of  the  said  D.  W.,  certain  bills  of  exchange,  the  plaintiff 
should  have  a  right  to  hold  the  said  goods  and  chattels  for  securing 
the  payment  by  the  said  D.  W.  of  such  bills  of  exchange :  and  the 
plaintiff  says,  that  afterwards,  in  pursuance  of  the  said  agreement, 
and  before  the  said  time  when  &c.,  to  wit,  on  the  respective  dates 
of  the  said  bills  in  that  plea  after  mentioned,  he  the  plaintiff,  at 
the  request  of  the  said  D.  W.,  and  for  his  use,  drew  and  indorsed 
certain  bills  of  exchange,  to  wit,  i&c,  (setting  out  three  bills  drawn 
by  the  plaintiff  upon  and  accepted  by  the  said  t).  W.,  for  the 
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Legu  several  sums  of  551.,  50L,  and  40Z.,  and  payable  to  the  order 
Evans.  of  the  plaintiff,  one  at  two,  and  the  others  at  three  months 
after  date  respectively),  which  said  several  bills,  from  the  time 
they  were  so  drawn  and  indorsed  as  aforesaid  continually  until  the 
said  time  when  &c.,  remained  and  still  remain  wholly  unpaid  by 
the  said  D.  W. :  and  the  plaintiff  further  says,  that  from  the  time 
the  said  goods  and  chattels  were  delivered  to  the  plaintiff  as  in 
that  plea  aforesaid,  until  the  conversion  thereof  in  the  declaration 
mentioned,  the  said  goods  and  chattels  remained  in  the  possession 
of  the  plaintiff,  and  that  he  the  plaintiff,  before  and  at  the  said 
time  when  &c.,  had,  and  but  for  the  said  conversion  thereof  would 
still  have  had,  a  lien  upon  the  said  goods  and  chattels  for  the 
aforesaid  sum  so  due  to  the  plaintiff  for  the  said  work,  labour,  and 
materials,  and  a  right  to  hold  the  said  goods  and  chattels  for 
securing  the  payment  by  the  said  D.  Williams  of  the  said  bill  of 
exchange :  and  the  plaintiff  in  fact  further  says,  that  by  means  of 
the  premises  in  this  plea  mentioned,  and  of  the  said  lien  and  right 
to  hold  the  said  goods  and  chattels,  and  in  no  other  manner 

[  *38  ]  whatsoever,  the  plaintiff,  at  the  time  *of  the  said  conversion  of  the 
said  goods  and  chattels  as  in  the  declaration  mentioned,  was 
possessed  of  the  said  goods  and  chattels  as  in  the  declaration  also 
mentioned;  of  all  which  premises  in  this  plea  aforesaid  the 
defendants,  before  and  at  the  time  they  seized  and  took  in 
execution  the  said  goods  and  chattels  as  in  the  said  plea  alleged, 
had  full  notice.     Verification. 

Special  demurrer,  assigning  for  cause,  that  the  replication  was  a 
departure  from  the  declaration ;  that  it  did  not  appear  that  the 
plaintiff  had,  by  reason  of  the  conversion,  sustained  any  damage 
for  which  an  action  was  maintainable,  or  that  the  sheriff,  by 
seizing  the  goods,  had  deprived  the  plaintiff  of  his  lien  thereupon. 

Kennedy y  in  support  of  the  demurrer : 

The  question  is,  whether  the  sheriff  is  justified  in  seizing  in 
execution  property  in  which  a  party  has  a  lien.  There  is  no 
precedent  for  seizing  property  of  that  description ;  but  there  are 
cases  analogous  in  principle,  and  which  show  that  it  is  no 
objection  that  a  party  has  only  a  limited  interest,  and  not  the 
sole  property  in  the  goods.  Thus,  it  has  been  held  that  a  sheriff 
is  justified  in  seizing  partnership  property,  on  a  judgment  and 
execution  against  one   of   the   partners :    Heydon   v.   Heydon  (i) : 

(1)  1  Salk.  392. 
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though  the  execution  creditor  takes  only  the  interest  of  that  Leog 
partner  in  the  property,  which  interest  is  his  share  of  the  surplus,  evaks. 
subject  to  all  the  partnership  accounts:  iHitton  v.  Morrison  (i), 
Taylor  v.  Fields  (2).  So,  a  sheriff  may  take  goods  which  have  been 
let  to  hire  for  a  term:  Dean  v.  in«/toAYr(3),  Dujf'ell  v.  Spottis* 
ivoode  (4).  And  although  the  owner  of  the  goods  may  maintain  an 
action  on  the  case  against  him  if  he  sells  the  entire  property  of 
such  goods,  that  is  only  in  case  the  owner,  as  soon  *as  the  goods  [  *39  ] 
are  seized,  apprizes  the  sheriff  that  the  goods  were  lent  for  a  term 
only,  in  order  that  he  may  know  that  the  sheriff  had  only  a  right 
to  sell  the  qualified  property  which  the  hirer  had  in  them.  And  in 
Duffell  V.  Spottiswoodcy  it  was  held  that  the  action  is  not  maintain- 
able if  it  appears  that  the  sheriff  has  not  sold,  which  was  the 
case  here.  A  person  who  hires  goods  has  a  qualified  right  to 
the  possession  of  them  for  a  limited  time  only;  and  the  same 
right  exists  in  the  case  of  a  lien,  where  the  party  entitled  to 
the  lien  has  a  right  to  retain  the  chattel  only  until  the  debt  is 
satisfied.  The  sheriff  was  therefore  right  in  seizing  the  goods  in 
question.     *    *    * 

MelloTy  contra  : 

It  is  a  general  principle  of  law  that  a  sheriff  can  seize  such 
chattels  only  as  he  can  sell :  Com.  Dig.  Execution  (C.  4).  Before 
the  recent  stat.  1  &  2  Vict.  c.  110,  a  sheriff  could  not  seize  money 
or  bank-notes,  bills  of  exchange,  &c.,  or  other  securities  for  money ; 
but,  by  the  12th  section  of  that  Act,  he  may  now  do  so.  The  law 
of  lien,  however,  remains  as  it  was  before  the  passing  of  that  Act. 
A  lien  is  a  right  in  a  person  to  hold  the  possession  of  property 
until  his  demand  be  satisfied ;  but  as  soon  as  the  holder  parts  with 
or  relinquishes  the  possession  of  the  property,  the  lien  ceases  to 
exist :  Montague  on  Lien,  1.  A  person  entitled  to  a  lien  cannot 
sell  the  subject-matter  of  it,  except  where  the  keeping  of  the 
property  is  attended  with  expense,  as  in  the  case  of  a  horse.  Thus, 
in  the  Hostler's  case  (5),  it  is  said  by  Popham,  Ch.  J.,  "  that  *if  a  [  •^o  ] 
man  brings  his  horse  to  an  inn,  and  leaves  him  there  in  the  stable, 
without  any  special  agreement  what  to  pay,  there  the  innholder  is 
not  bound  to  deliver  the  horse  till  the  party  and  owner  has 
defrayed  his  charge  for  the  horse,  but  he  may  justify  the  detainer 

(1)  11  E.  R.  56  (17  Vee.  193 ;  1  Rose,  (3)  1  Car.  &  P.  347. 
213).                                                                  (4)  3  Car.  &  P.  435. 

(2)  14  Ve8.  396.  (5)  Yelv.  66. 
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LEoa        of  the  horse  for  his  food  and  keeping ;  and  after  the  horse  has  eat 
Evans.       as  much  as  he  is  worth,  the  innholder,  upon  a  reasonable  praise- 
ment,  may  sell  him,  and  it  is  a  good  sale  in  law."  .  •  .  **  So,  if  a 
tailor  has  my  apparel  to  make,  and  he  makes  it  accordingly,  he  is 
not  obliged  to  deliver  it  until  he  is  paid  for  the  making  of  it ;  but 
although  in  that  case  he  may  detain  till  he  is  paid,  yet  for  default 
of  payment  he  cannot  sell  it,  as  in  the  other  case  he  may  sell  the 
horse :  the  reason  is,  because  the  keeping  of  the  horse  is  a  charge, 
because  he  eats ;  but  the  keeping  of  the  apparel  is  not  any  charge. 
And   this  the  whole   Court  agreed  to."     There  is  a  distinction 
between  a  pledge  of  goods  by  way  of  security,  and  the  ordinary 
case  of  lien  :  in  the  former  case,  the  pawnee  may  sell  in  default  of 
payment.     That  was  so  held  by  Gibbs,  Ch.  J.,  in  Pothonier  v. 
Dmcson   (i) :    but  the  distinction   between  that  and  the  case  of 
lien  was  distinctly  recognised.      The  Chief  Justice  says :    "  Un- 
doubtedly,  as  a   general  proposition,   a  right   of  lien    gives   no 
right  to  sell  the  goods ;  but  when  goods  are  deposited  by  way  of 
security,  to  indemnify  a  party  against  a  loan  of  money,  it  is  more 
than  a  pledge :  the  lender's  rights  are  more  extensive  than  such 
as  accrue  under  an  ordinary  lien  in  the  way  of  trade."     In  Jacob* 
V.  Latour  (2),  it  was  held  that  a  party  who,  having  a  lien  on  goods, 
causes  them  to  be  taken  in  execution  at  his  own  suit,  loses  his  lien 
thereby,  although  the  goods  are  sold  to  him  under  the  execution, 
and  are  never  removed  o£f  the  premises. 

(Parke,  B.,  referred  to  Capper  v.  Dickinson  (3),  where  it  was 
held  that  a  pawnee  might  sell  goods  pawned  to  him.) 

[  41  ]  In  Com.  Dig.  tit.  Execution  (C.  4)  it  is  said,  "  So,  the  sheriff 
cannot  take  goods  in  pledge."  It  is  laid  down  distinctly  in  the 
books  of  practice,  that  a  sheriff  cannot  seize  what  he  cannot  sell  (4). 
A  lien  is  a  mere  personal  right,  which  cannot  be  made  available  to 
any  other  person ;  for  as  soon  as  the  possession  is  parted  with  by 
the  person  having  the  lien,  it  is  gone  altogether :  it  is  clear  it  is 
not  assignable.  Unless  it  can  be  shown  that  a  lien  can  be  made 
available  to  a  third  person,  it  follows  that  it  cannot  be  seized  in 
execution.     *     ♦     * 

Kennedy i  in  reply.     *     *     * 

(1)  Holt's  N.  P.  C.  383.  (3)  I  Roll.  Eep.  215. 

(2)  6  Bing.  130;  2  Moore  &  Payne,  (4)  Bee  2  Tidd's  Prac.  1003;    Chit 
20.                                                                 Archb.  426. 
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Farkb,  B.  : 

The  general  rule  of  law  is,  that  the  sherifif  can  seize  only  such 
things  as  he  can  sell.  That  rule  of  law  still  remains,  except  so  far 
as  it  has  been  modified  by  the  Act  of  1  &  2  Yict.  c.  110 ;  but  that 
statute  does  not  a£fect  the  present  case.  If  we  consider  the  nature 
of  a  lien,  and  the  right  which  it  confers,  it  will  be  evident  *that  it 
cannot  form  the  subject-matter  of  a  sale.  A  lien  is  a  personal 
right,  which  cannot  be  parted  with,  and  continues  only  so  long  as 
the  possessor  holds  the  goods.  It  is  clear,  therefore,  that  the 
sheriff  cannot  sell  an  interest  of  this  description,  which  is  a 
mere  personal  interest  in  the  goods.  The  case  is  quite  different 
from  those  referred  to,  in  which  goods  were  let  on  hire  for  a 
certain  period,  because  there  the  person  hiring  them  has  the 
absolute  use  of  the  goods  for  a  particular  term,  and  that  interest 
may  be  disposed  of.  Here,  the  interest  cannot  be  transferred  to 
any  other  individual ;  it  continues  only  as  long  as  the  holder  keeps 
possession  of  the  subject-matter  of  the  lien,  either  by  himself  or 
his  servant.  Then,  as  the  sherifif  cannot  sell,  neither,  by  the 
general  rule  of  law,  can  he  seize:  and  there  must,  therefore,  be 
judgment  for  the  plaintifif. 

Alderson,  B.,  and  Bolfb,  B.,  concurred. 

Judgment  for  the  iilaintiff. 


Lkoo 

r. 
Evans. 


[•42] 


PETERS  V.  FLEMING  (1). 

(6  Meeson  &  Welsby,  42—49 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  81.) 

To  a  declaration  for  goods  sold,  &c.,  the  defendant  pleaded  his  infancy, 
to  which  the  plaintiff  replied  that  the  goods  were  necessaries  suitable  to  the 
degree,  estate,  and  condition  of  the  defendant :  Held,  that  the  term 
*' necessaries"  included  such  things  as  were  useful  and  suitable  to  the 
state  and  condition  in  life  of  the  party,  and  not  merely  such  as  are  requisite 
for  bare  subsistence. 

It  is  a  question  for  the  jury,  whether  the  articles  were  bought  for  the 
necessary  use  of  the  party  and  suitable  to  his  condition. 

This  was  an  action  of  debt  for  goods  sold  and  delivered,  work 
and  labour  done,  and  materials  found  and  provided,  and  for  money 
found  to  be  due  upon  an  account  stated.  The  defendant  pleaded, 
first,  nxinquam  indebitatus;  secondly,  infancy.  The  plaintifif  took 
issue  on  the  first  plea,  and  to  the  second  replied,  "  that  the  goods, 

(1)  Approved  in  Ryder  v.  Womhwdl  (1868)  L.  B.  4  Ex.  32,  38  L.  J.  Ex.  8; 
and  see  Sale  of  Goods  Act,  1893,  s.  2.— A.  C. 


1840. 

Sxeh.  of 
Plea*. 

[42] 
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Peters       &c.,  at  the  time  of  the  sale  and  delivery  thereof,  were  necessaries 
Fleming.      *suitable  to  the  then  degree,  estate,  and  condition  of  the  defendant." 
[  '13  ]        The  rejoinder  traversed  that  allegation,  and  thereupon  issue  was 
joined. 

The  cause  was  tried  before  Yaughan,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Cambridge,  when  it  appeared  that  the 
action  was  brought  to  recover  the  amount  of  the  following  articles : 


A  fine  gold  ring    .        .        -        - 

-      ^1    8 

0 

A  ring,  engraved  crest,  &c.    - 

0  18 

0 

A  short  gold  watch-chain 

2    2 

0 

A  pair  of  pins       -        .        -        . 

0  18 

0 

A  ring 

1    6 

0 

A  ring 

1     5 

0 

A  ring  repaired,  new  stone    - 

0     3 

6 

£8    0 

6 

The  defendant  was  the  eldest  son  of  a  gentleman  of  fortune  and 
a  member  of  Parliament,  and  at  the  time  when  the  goods  were 
supplied,  and  the  work  was  done,  was  an  undergraduate  of  the 
University  of  Cambridge,  and  resided  in  the  University.  The 
learned  Judge  left  it  to  the  jury  to  say  whether,  in  their  opinion, 
the  articles  in  question  were  necessaries  or  not,  and  they  found 
that  they  were ;  upon  which  the  learned  Judge  directed  them  to 
find  a  verdict  for  the  plaintiff  for  the  full  amount  claimed ;  but  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit.  Biggs  Andrews 
having,  in  last  Term,  obtained  a  rule  accordingly,  or  for  a  new  trial, 

Kelly  and  Byles  now  showed  cause  : 

The  case  was  properly  left  to  the  jury,  and  they  have  come  to  a 
correct  conclusion  in  finding  that  the  articles  in  question  were 
necessaries  for  a  person  in  the  defendant's  station  in  life.  If  things 
of  such  a  nature  are  necessaries  in  any  case,  they  certainly  mast 
I  *44  1  be  so  for  the  son  and  heir  of  a  gentleman  *of  fortune  and  a  member 
of  Parliament.  The  jury  are  the  proper  judges  whether  the  quality 
or  nature  of  the  ornaments  supplied  are  suitable  to  the  defendant's 
rank  in  life.  Hands  v.  Slaney  (i)  is  an  authority  to  show  that  the 
term  ''necessaries"  is  not  limited  to  the  bare  necessaries  of  life, 
but  extends  to  such  things  as  are  necessary  according  to  the  station 
and  degree  of  the  party ;  and  it  was  there  held,  that  a  minor,  a 

(1)  8  T.  R.  678. 
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captain  in  the  army,  was  liable  for  a  livery  ordered  for  his  servant,  Petkrs 
because  the  defendant  was  placed  in  a  situation  of  life  which  Fleming. 
required  such  an  attendant.  Lord  Kenyon  there  says,  ''  The 
general  rule  is  clear,  that  infants  are  liable  for  necessaries  accord- 
ing to  their  degree  and  station  in  life."  In  the  present  case  the 
defendant  was  a  person  receiving  a  University  education,  and  for 
whose  position  in  society  a  watch  chain  and  a  seal  would  be  proper 
and  useful  articles ;  the  one  to  enable  him  to  pull  out  his  watch, 
the  other  to  seal  his  letters  to  his  father  or  his  friends.  The  other 
articles  were  also  proper  for  a  person  in  his  station  of  life.  But  it 
was  a  question  for  the  jury  whether  these  articles,  or  any  of  them, 
were  proper  and  necessary  for  the  defendant,  and  if  any  one  of  them 
was  necessary,  there  cannot  be  a  nonsuit ;  and  the  amount  is  too 
trifling  for  the  Court  to  grant  a  new  trial,  on  the  ground  of  the 
verdict  being  against  the  weight  of  evidence. 

Sir  William  Follett,  Biggs  Andretvs,  and  Gunning,  contra: 

In  this  ease  no  question  ought  to  have  been  left  to  the  jury  at 
all,  as  the  defendant  was  not  competent  to  enter  into  a  contract  for 
articles  of  this  nature,  which  were  mere  ornamental  articles  of 
jewellery.  An  infant  is  incapable  of  contracting  for  that  which  is 
not  requisite  for  him  as  a  matter  of  necessity,  such  as  ''meat, 
drink,  apparel,  necessary  physic,  and  such  other  necessaries,  and 
likewise  for  his  necessary  teaching  :  "  Co.  Litt.  172  a.  *In  Manhy  [  '45  ] 
V.  Scott  {I),  it  is  said:  **Our  law  allows  many  persons  to  make 
contracts  in  cases  of  necessity  who  otherwise  would  be  disabled 
from  doing  so ;  and  although  generally  the  contracts  of  infants  are 
void,  yet,  in  cases  of  necessity,  their  contract  shall  bind  them." 
So,  in  Brooke  v.  Gaily  (2),  Lord  Hardwicke  says :  **  The  law  lays 
infants  under  a  disability  of  contracting  debts,  except  for  bare 
necessaries;  and  even  this  exemption  is  merely  to  prevent  them 
from  perishing."  According  to  those  cases,  an  infant  cannot  bind 
himself  but  for  such  things  as  are  strictly  necessary  for  him. 

(Parke,  B.  :  A  watch  may,  in  some  cases,  be  a  thing  necessary. 
In  Burghart  v.  Hall  (3),  it  was  decided  that  you  must  lay  out  of  the 
question  the  allowance  of  a  suitable  maintenance  to  the  infant. 
The  only  question  is,  whether  the  things  themselves  are  necessaries 
suitable  to  his  station  and  degree,  or  not.     It  will  be  very  difficult 

(1)  2  Sid.  113.  (3)  51  R.  R.  788  (4  M.  &  W.  727). 

(2)  2  Atk.  34. 
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Pbtbbs       to  maintain  that  the  Judge  can  withdraw  the  question  from  the 
Flem iNQ.     j^^y>  whether  such  an  article  as  a  watch  is  not  necessary ;  and  if  a 

watch  be  necessary,  a  chain  must  be  so  also,  to  draw  it  out  of  his 

pocket,  for  a  boy  of  any  age.) 

If  articles  of  this  description  are  to  be  considered  as  necessaries, 
where  is  the  line  to  be  drawn  ? 

(Alderson,  B.  :  The  term  "  necessaries/'  as  applied  to  dress,  may 
mean  those  things  without  which  the  party  would  lose  caste  in 
society.  The  quantity  of  the  things  furnished  may  be  important ; 
as,  for  instance,  if  twenty  breast-pins  had  been  supplied,  they  could 
scarcely  be  necessary.) 

What  came  within  the  term  '' necessaries*'  was,  according  to  the 
old  cases,  a  question  for  the  Judges ;  and  in  Mackerel!  v.  Bachelor  (i), 
cited  by  Lord  Ellenbobouqh  in  Maddox  v.  Miller  (2),  the  Judges 
decided  that  some  of  the  articles  were  not  necessaries  for  the 
defendant,  and  that  the  action  would  not  lie  for  them ;  although 
certainly  in  Maddox  v.  Miller  it  was  held  to  be  not  so  purely  and 
[  *46  ]  exclusively  *a  question  of  law  as  that  some  question  should  not  be 
left  to  the  jury;  but  there  the  supply  was  of  ordinary  clothes. 
Here  none  of  these  articles  are  strictly  necessaries,  and  there  could 
be  no  difficulty  in  laying  down  a  rule  that  an  infant  cannot  bind 
himself  for  such  things  as  these.  If  an  infant  wants  articles  of  such 
a  nature,  he  should  be  made  to  pay  for  them  at  the  time  of  the 
purchase.  The  rule  to  be  collected  from  the  books  is,  that  an  infant 
can  bind  himself  only  for  such  things  as  are  **  necessaries,"  which, 
according  to  the  old  law,  were  such  things  as  a  person  could  not  do 
without. 

(Parke,  B.  :  No  ;  it  always  had  been  the  law  from  the  first  that 
an  infant  might  bind  himself  for  what  was  suitable  to  his  state  and 
degree.  That  was  shown  in  the  argument  in  Burghart  v.  HalL 
The  law  has  always  been  the  same  in  this  respect.) 

But  these  articles  were  not  even  useful,  they  were  mere  ornaments, 
and  could  not  be  necessary,  in  the  proper  sense  of  the  word,  for 
any  one. 

(1)  Goldsborough,   16S;    Cro.   Eliz.  (2)  14  R.  R.  o^  (1  M.  &  S.  731). 
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Parke,  B.  :  Pktkrs 

It  seems  to  me  that  in  this  case  the  learned  Judge  could  not  have  Flbming. 
been  properly  called  upon  by  the  defendant  to  nonsuit  the  plaintiff, 
and  that  there  was  some  evidence  to  go  to  the  jury  in. support  of 
the  allegation  in  the  replication,  that  the  goods  were,  at  the  time 
of  the  sale  and  delivery  thereof,  **  necessaries  suitable  to  the  then 
degree,  estate,  and  condition  of  the  defendant."  The  decision  of 
this  question  does  not  depend  in  any  degree  upon  any  allowance  the 
defendant  may  have  had  from  his  father,  and  which  he  may  have 
misapplied;  that  must  be  considered  as  settled  by  the  case  of 
Burghart  v.  Hcdl ;  but  the  question  is,  whether  the  articles  furnished 
are  properly  such  articles  as  are  necessary  and  suitable  to  the 
station,  degree,  and  condition  of  the  defendant.  It  is  perfectly 
clear,  that  from  the  earliest  time  down  to  the  present,  the  word 
necessaries  was  not  confined^  in  its  strict  sense,  to  such  articles  as 
were  necessary  to  the  support  of  life,  but  ^extended  to  articles  fit  to  [  ^^7  ] 
maintain  the  particular  person  in  the  state,  station,  and  degree  in 
life  in  which  he  is ;  and  therefore  we  must  not  take  the  word 
"  necessaries  "  in  its  unqualified  sense,  but  with  the  qualification 
above  pointed  out.  Then  the  question  in  this  case  is,  whether  there 
was  any  evidence  to  go  to  the  jury  that  any  of  these  articles  were  of 
that  description.  I  think  there  are  two  that  might  fall  under  that 
description,  viz.  the  breast-pin  and  the  watch-chain.  The  former 
might  be  a  matter  either  of  necessity  or  of  ornament :  the  usefulness 
of  the  other  might  depend  on  this,  whether  the  watch  was  necessary ; 
if  it  was,  then  the  chain  might  become  necessary  itself.  Now  it  is 
impossible  for  us  to  say  that  a  Judge  could  withdraw  it  from  the 
consideration  of  the  jury,  whether  a  watch  was  not  a  necessary  thing 
for  a  young  man  at  college,  and  of  the  age  of  eighteen  or  nineteen, 
to  have.  That  being  so,  it  is  equally,  as  far  as  the  chain  is 
concerned,  a  question  for  the  jury :  there  was,  therefore,  evidence 
to  go  to  the  jury.  The  true  rule  I  take  to  be  this — that  all  such 
articles  as  are  purely  ornamental  are  not  necessary,  and  are  to  be 
rejected,  because  they  cannot  be  requisite  for  any  one  ;  and  for  such 
matters,  therefore,  an  infant  cannot  be  made  responsible.  But  if 
they  are  not  strictly  of  this  description,  then  the  question  arises, 
whether  they  were  bought  for  the  necessary  use  of  the  party,  in 
order  to  support  himself  properly  in  the  degree,  state,  and  station  of 
life  in  which  he  moved ;  if  they  were,  for  such  articles  the  infant 
may  be  responsible.  That  must  be  a  question  for  the  jury,  and  it 
IB  for  them  to  decide,  upon  due  consideration,  whether  the  articles 
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Petebs       were  of  such  a  description  or  not ;  and  here  the  jury  have  found 

Flemikg.     ^h^^  ^h^y  were.      It  is  impossible  to  say  there  was  not  some 

evidence  to  go  to  the  jury  in  the  present  case:  that  being  so, 

it  becomes  unnecessary  for  us  to  inquire  as  to  the  other  matters 

charged  for. 

Aldebson,  B.  : 

[  *i8  ]  If  it  were  laid  down  strictly  that  an  infant  *can  make  no  contract 

except  for  articles  that  would   be  necessary   to  keep  him   from 
famishing,  that  would  be  a  rule  which  would  press  very  hardly 
indeed  in  many  cases.     But  that  is  not  the  rule ;  for  a  party  may 
make  contracts  for  necessary  clothes,  and  for  necessary  education. 
It  has  been  ruled  that  an  infant  may  be  liable  for  schooling,  and  if 
it  become  a  question  how  much  schooling  is  necessary,  then  you  must 
inquire  what  situation  in  life  he  is  required  to  fill.     A  knowledge  of 
the  learned  languages  may  be  necessary  for  one,  a  mere  knowledge 
of  reading  and  writing  may  be  sufficient  for  another.     The  real 
question  would  be,  whether  or  not  what  he  has  contracted  for  be 
such  as  a  person  in  his  station  and  rank  in  life  would  require.    The 
articles  must  be  for  real  use,  and  such  as  would  be  necessary  and 
suitable  to  the  degree  and  station  in  life  of  the  infant.     The  question 
in  these  cases  is  this — Were  the  articles  bought  for  mere  ornament  ? 
if  so,  they  cannot  be  necessaries  for  any  one.     If,  however,  they  are 
bought  for  real  use,  then  they  may  be  necessaries,  provided  they  are 
suitable  to  the  infant's  age,  state,  and  degree.     The  jury  then  must 
say,  whether  they  are  such  as  reasonable  persons,  of  the  age  and 
station  of  the  infant,  would  require  for  real  use.     If  so,  they  will  be 
necessaries,  for  which  an  infant  will  be  liable. 

GURNEY,  B. : 

I  think  my  brother  Parke  has  laid  down  the  principle  most 
correctly.  If  the  articles  are  merely  ornamental,  the  party  cannot 
recover.  What  may  be  ornamental,  and  what  necessary,  is  a 
question  for  the  jury.  In  this  case  the  jury  have  found  that  these 
articles  were  necessary ;  as  to  two  of  them,  it  appears  to  us  the 
jury  were  right:  and  it  is  admitted  that  it  is  not  worth  while  to 
discuss  the  precise  amount. 

KoLFE,  B. : 

The  difficulty  in  this  case  arises  from  the  vague  and  uncertain 
[*49]       nature  of  the  word  "necessary.**     I  think  *the  explanation  given 


VOL.  liV.] 


1840.     EX.     6  MEE.  &  W.  49. 


501 


by  my  brother  Alderson  is  the  best  that  can  be  given,  viz.  that 
that  is  necessary  which  is  bond  Jide  purchased  for  use,  and  not 
merely  for  ornament,  and  which  consorts  with  the  condition  and 
rank  in  life  in  which  the  party  moves.  One  of  these  articles,  at  all 
events,  and  I  think  two,  clearly  might  come  under  that  description, 
and  therefore  the  matter  was  properly  left  to  the  jury. 

Ride  discharged. 


PBrURS 

Fleming. 


BLAYMIRE   v.   HALEY  (1). 

(BMeeson  &  Welsby,  55—57;  S.  C.  9  L.  J.  (N.  S.)  Ex.  147 ;  4  Jur.  107.) 

An  action  cannot  be  maintained  by  a  father  for  the  seduction  of  his 
daughter  while  she  was  in  the  domestic  service  of  another  person :  although 
it  he  alleged  in  the  declaration  that  she  was  there  with  the  intention  on  the 
part  of  her  father  and  herself  that  she  should  return  to  her  father^s  when 
she  quitted  her  service,  unless  she  should  go  into  another  service. 

Case.  The  declaration  stated,  that  one  S.  B.,  the  daughter  of 
the  plaintiff,  being  an  infant  under  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  eighteen  years  or  thereabouts,  and  unmarried, 
had  become  and  was,  with  the  assent  of  her  said  father,  a  domestic 
servant  of  the  defendant,  at  and  for  certain  wages  theretofore  agreed 
upon,  and  with  the  intention  on  the  part  of  the  plaintiff  and  his 
said  daughter,  that  she  should  return  to  her  said  father  whenever 
she  quitted  the  service  of  the  defendant,  unless  she  should  imme- 
diately proceed  to  the  service  of  some  other  person  than  the  defen- 
dant or  the  plaintiff.  The  declaration  then  averred  that,  at  the 
time  of  the  grievance  thereinafter  mentioned,  the  said  S.  B.  was 
able  and  accustomed,  and  but  for  the  committing  of  such  grievance 
would  have  continued,  to  do  and  perform  domestic  services,  and  by 
means  thereof  to  support  herself  without  ^assistance  from  her  said 
father  while  she  was  in  the  domestic  service  of  another  person,  and 
to  render  great  assistance  to  her  said  father  while  living  with  him. 
It  then  alleged  the  seduction  of  the  said  S.  B.  by  the  defendant, 
that  she  became  pregnant,  and  returned  to  her  father's  house,  and 
that  by  reason  of  such  seduction  she  became  unable  to  maintain 
herself,  and  thereby  the  plaintiff  was  charged  with  her  support  and 
medical  expenses,  and  deprived  of  the  benefit  of  her  services  &c. 

General  demurrer  and  joinder.  The  point  stated  in  the  margin 
was,  that  the  declaration  disclosed  no  cause  of  action,  it  not  being 
alleged  that  the  daughter  of  the  plaintiff  was,  at  the  time  of  her 
seduction,  in  the  service  of  the  plaintiff. 

(1)  Whithonmti  v.  WilliarM  [1901]  2  K.  B.  722.  70  L.  J.  K.  B.  933.— C.  A. 
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Blatmire  Alexander^  in  support  of  the  declaration,  was  called  upon  by 

HA  LEY.  the  Court  : 

Although  it  was  formerly  considered  essential  to  the  maintenance 
of  an  action  of  this  nature,  to  show  acts  of  household  service  per- 
formed by  the  daughter  for  her  parent,  it  is  now  clearly  settled 
that  it  is  not  necessary  to  prove  any  distinct  or  actual  service,  in 
order  to  sustain  the  action. 

• 

(Parke,  B.  :  Still  a  constructive  service  must  be  proved  in  all 
cases.  There  is  a  distinct  decision  of  Littlrdale,  J.  to  that  effect, 
Maunder  V.  Venn{i),) 

There  is  a  sufficient  allegation  of  constructive  service  in  the  present 
case;  it  is  averred  that  the  girl  left  her  father's  house  with  his 
consent,  and  with  the  intention  on  both  their  parts  that  she  should 
return  thither  on  quitting  her  service. 

Parke,  B.  : 

That  averment  was  evidently  inserted  for  the  purpose  of  showing 
an  animtis  revertendi  in  the  daughter,  and  so  assimilating  this  case 
[  *r>7  ]  to  those  in  which  actions  *have  been  held  to  lie  for  the  seduction 
of  a  girl  while  on  a  visit  to  a  friend  (2).  But  this  case  is  very  dis- 
tinguishable from  those :  here  the  girl  was  in  the  actual  service  of 
another  person,  and  her  intention  was  not  to  return  at  any  definite 
time  to  her  father's  house,  but  only  on  her  dismissal  from  her 
service,  and  in  the  uncertain  event  of  her  not  going  into  another 
service.  That  an  action  for  seduction  will  not  lie  under  such  cir- 
cumstances, has  been  expressly  decided  in  Dean  v.  Peel{s).  In 
order  to  sustain  this  action,  there  must  be  damnum  et  injuria.  The 
plaintiff  not  having  shown  any  right  to  the  services  of  his  daughter 
at  the  time  of  the  seduction,  there  is  here  damnum  abnque  injuria. 
A  mere  temporary  absence  undoubtedly  would  not  be  sufficient  to 
defeat  the  action ;  but  that  is  very  different  from  a  continued  and 
regular  service. 

Alderson,  B.  : 

I  remember  this  very  case  arising  on  the  Northern  Circuit,  at 

(1)  31  R.  E.  734  (Moo.  &  Mai.  323).       Harris   v.    Butler,   46   E.  B.  698   (2 

(2)  Booth  V.   Charlton,  and  Johnson      M.  &  W.  542). 

V.   M'Ailam,   cited  5  East,   47.     See  (3)  7  E.  E.  653  (5  East,  45). 
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Newcastle,  in  a  case  in  which  I  was  concerned,  about  the  year  1819,     Blaymire 
and  the  Court  held  that  no  action  lay.  Haley. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendant. 


MOETIMER  V.   MACALLAN  (1). 

(6  Meeson  &  Welaby,  58—77 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  73 ;  4  Jur.  172.) 

Indebitatus  assumpsit  in  5,000/.,  for  certain  3/.  percent,  stock  alleged  to  be 
sold,  and  caused  to  be  transferred,  by  the  plaintiff  to  the  defendant,  and  by 
the  defendant  duly  accepted.  Pleas— 1st,  non  assumpsit;  2nd,  that  the 
defendant  did  not  accept  the  stock  from  the  plaiatiff.  At  the  trial  it 
appeared  that  one  T.,  a  stock- broker,  had  applied  to  the  plaintiff,  a  stock- 
jobber, for  the  purchase  of  stock  to  the  amount  of  5,000i.  for  the  defendant. 
The  plaintiff,  not  haying  any  stock  of  his  own,  applied  to  W.,  who  agreed 
to  transfer,  and  did  accordingly  transfer,  stock  standing  in  his  name  to  the 
defendant.  Evidence  was  given  that  it  was  the  usage  on  the  Stock 
Exchange  to  give  credit  to  the  broker,  even  although  the  principal  were 
disclosed ;  though  credit  is  sometimes  given  to  the  principal,  and  his  cheque 
taken,  where  the  broker's  credit  is  not  thought  sufficient :  Held,  that  under 
these  circumstances  the  learned  Judge  was  right  in  leaving  it  to  the  jury  to 
consider,  whether  the  plaintiff  sold  the  stock  on  the  credit  of  T.  and  T.  only, 
or  on  the  credit  and  responsibility  of  the  principal,  the  defendant ;  and  the 
jury  having  found  the  latter,  that  the  verdict  was  right : 

Held,  also,  that  although  the  plaintiff  was  not  in  possession  of  the  stock 
at  the  time  of  the  sale  or  transfer,  he  could  maintain  indebitatus  assumpsit 
for  the  price  of  it :  and  that  the  contract  was  not  prohibited  by  the  (2)  stat. 
7  Geo.  II.  c.  8,  s.  8,  as  that  only  applies  to  fictitious  sales  of  stock,  and  not 
to  cases  where  the  stock  is  actually  transferred,  although  the  seller  was  not 
possessed  of  it  at  the  time  of  the  contract. 

A  witness  having  been  called  to  prove  on  the  part  of  the  plaintiff,  that, 
immediately  after  the  transfer  had  taken  place,  the  plaintiff  requested  T.  to 
give  him  the  cheque  of  his  principal:  Held,  that  this  evidence  was 
admissible,  not  as  amounting  to  an  admission,  but  as  part  of  the  re^ 
gest(r. 

In  order  to  prove  the  acceptance  of  the  stock  by  the  defendant,  evidence 
was  adduced  that  T.,  and  a  person  unknown  to  the  clerk  in  the  Bank,  came 
there  with  T.  and  made  an  entry  of  his  acceptance  of  the  stock,  and  a 
witness  was  then  called  who  proved  that  he  had  inspected  the  Bank  books, 
and  that  the  signature  to  the  acceptance  of  the  stock  was  in  the  defendant's 
handwriting:  Held,  that  this  evidence  was  admissible  to  prove  the 
acceptance  of  the  stock  by  the  defendant,  and  that  it  was  not  necessary 
that  the  Bank  books  themselves  should  be  produced,  they  not  being 
removable  on  the  ground  of  public  convenience. 

On  the  part  of  the  defendant,  several  letters,  containing  accounts  between 


(1)  Langtoti  v.  Waite  (1868)  L.  R.  6 
Eq.  165,  169,  37  L.  J.  Ch.  345  (on 
appeal,  L.  R.  4  Ch.  402);  Caldtr  v. 
Dobell  (1871)  L.  R.  6  0.  P.  486,  494,  40 


L.  J.  C.  P.  224.— A.  C. 

(2)  Repealed  by  23  &  24  Vict  c.  28, 
—A.  C. 
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MORTIMEB  the  defendant  and  T.,  were  offered  in  evidence  to  prove  the  existence  of  a 

f.  debt  from  T.  to  the  defendant  to  the  amount  of  the  stock  transferred. 

M 'Call AN.  Other  evidence  had  been  given  which  showed  that  fact  on  the  part  of  the 

plaintiff,  and  the  plaintiff's  counsel  admitted  in  his  reply,  that  the  existence 
of  the  debt  from  T.  to  the  defendant  had  been  sufficiently  established.  The 
defence  turned  on  a  point  collateral  to  this  question.  This  evidence  having 
been  rejected :  Held,  that  rejection  of  it  did  not  form  a  sufficient  ground 
for  a  new  trial. 

Held,  also,  that  the  allegation  in  the  declaration,  of  the  acceptance  of 
stock  from  the  plaintiff,  was  sufficiently  shown,  although  made  through  the 
medium  of  W. 

Assumpsit.  The  declaration  alleged,  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  5,000Z.,  for  certain,  to  wit, 
5,000/.  interest  or  share  in  the  joint  stock  of  3/.  per  cent.  Annuities, 
transferable  at  the  Bank  of  England,  called  the  Consolidated  3Z.  per 
cent.  Annuities,  then  sold  and  caused  to  be  transferred  by  the 
plaintiff  to  the  defendant  at  his  special  instance  and  request,  and 
by  the  said  defendant,  then,  to  wit,  on  &c.,  duly  accepted.  There 
was  a  second  count  upon  an  account  stated. 

The  defendant  pleaded,  first,  twn  aHuumpait ;  secondly,  as  to  the 
first  count  of  the  declaration,  that  the  said  interest  or  share  in  the 
r  *59  ]  said  joint  stock,  in  the  first  count  *mentioned,  and  therein  alleged 
to  have  been  caused  to  be  transferred  by  the  plaintiff  to  the  defen- 
dant, was  so  caused  to  be  transferred  under  and  by  virtue  of  a 
certain  contract  and  agreement  made  with  the  plaintiff  after  the 
1st  of  June,  1734,  viz.  on  the  7th  of  October,  1839,  for  the  transfer 
on  the  day  and  year  last  aforesaid  by  the  plaintiff  to  the  defendant, 
of  the  said  sum  of  5,000/.  interest  or  share  in  the  said  joint  stock 
in  the  first  count  mentioned,  for  and  in  consideration  of  the  sum  of 
4,531/.  58.,  to  be  therefore  paid  to  the  plaintiff  for  the  same.  And 
the  defendant  further  says,  that  at  the  time  of  the  making  of  such 
contract  and  agreement,  the  plaintiff  was  not  actually  possessed  of, 
or  entitled  unto,  in  his  own  right,  or  in  his  own  name,  or  in  the 
name  or  names  of  trustee  or  trustees  to  his  use,  of  the  said  interest 
or  share  in  the  said  joint  stock  in  the  said  first  count  mentioned,  or 
any  part  thereof,  by  means  whereof  the  said  contract  and  agreement, 
and  the  said  promise  in  the  said  declaration  mentioned,  so  far  as  the 
same  relates  to  the  said  first  count,  then  became  and  was,  and  from 
thence  hitherto  hath  been,  null  and  void.  Verification.  The  third 
plea  alleged,  that  the  defendant  did  not  accept  from  the  said  plaintiff 
the  interest  or  share  in  the  said  stock,  as  in  the  first  count  alleged. 

The  plaintiff  took  issue  on  the  1st  and  3rd  pleas,  and  demurred  to 
the  2nd. 
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At  the  trial  before  Gurney,  B.,  at  the  London  sittmgs  after  last  Mortimer 
Michaelmas  Term,  it  appeared  that  on  the  7th  of  October,  1839,  a  mcallan. 
person  of  the  name  of  Taylor,  a  stock-broker,  applied  to  the  plaintiff, 
a  stock-jobber,  for  the  purchase  of  stock  to  the  amount  of  5,000Z.  for 
the  defendant.  The  plaintiff,  not  having  any  stock  of  his  own, 
applied  to  a  person  named  Ward,  who  agreed  to  transfer  stock  to 
the  defendant  to  the  amount  required,  and  accordingly  stock, 
standing  in  Ward's  name,  was  transferred  by  him  to  the  defendant. 
In  order  to  prove  the  acceptance  of  the  stock  by  the  defendant,  an 
examined  copy  of  the  Bank  *books  was  produced,  in  which  there  [  ♦eo  ] 
appeared  to  be  a  transfer  of  that  amount  of  stock  by  Ward ;  and 
for  the  purpose  of  proving  the  identity  of  the  defendant  with  the 
person  to  whom  the  stock  was  transferred,  a  clerk  in  the  Bank  was 
called,  who  proved  that  on  the  day  in  question,  a  person  whom  he 
did  not  know  came  to  the  Bank  with  Taylor,  and  made  an  entry  of 
his  acceptance  of  the  stock ;  and  it  was  then  proposed  to  show  the 
identity  of  the  defendant  with  that  person,  by  proving  that  the 
name  in  the  Bank  books,  as  acceptor  of  the  stock,  was  in  his  hand- 
writing. This  evidence  was  objected  to,  on  the  ground  that,  in 
order  to  prove  the  defendant's  handwriting,  the  Bank  books  them- 
selves ought  to  be  proved,  and  that  if  on  the  grounds  of  public 
convenience  they  could  not  be  produced,  no  secondary  evidence  of 
their  contents  could  be  given  to  prove  the  defendant's  identity. 
The  learned  Judge  however  received  the  evidence.  A  stock  receipt, 
signed  by  Ward,  was  also  put  in  evidence,  which  stated  that  he. 
Ward,  had  received  money  from  the  defendant  for  the  transfer  of 
5,000{.  stock.  It  was  proved  also,  that  after  the  transfer  was  made, 
a  conversation  had  taken  place  between  the  plaintiff  and  Taylor,  in 
which  the  plaintiff  had  requested  Taylor  to  give  him  the  cheque  of 
his  principal,  when  he  gave  his  own  cheque,  requesting  that  it  might 
not  be  presented  till  the  next  day.  This  evidence  was  objected  to, 
on  the  ground  of  the  conversation  having  taken  place  after  the  transfer 
was  made,  but  the  objection  was  overruled.  The  plaintiff  subse- 
quently pressed  Taylor  for  the  money,  when  he  admitted  that  he 
had  no  funds  at  the  Bank  on  which  his  cheque  was  drawn ;  upon 
which  the  plaintiff  summoned  him  as  a  defaulter  before  the  committee 
of  the  Stock  Exchange,  when  he  admitted  that  he  had  for  a  long 
time  owed  the  defendant  5,000Z.  worth  of  stock,  which  the  defendant, 
who  had  employed  him  in  several  stock  transactions,  had  allowed 
to  remain  in  his  hands,  on  receiving  an  undertaking  that  he  would 
replace  it  within  a  certain  time.     It  appeared  that  shortly  before 
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MoRTiMKB  this  iransaction,  *the  defendant  bad  repeatedly  applied  to  Tavlor 
M'Callan.  ^  invent  the  money  in  Consols;  and  two  letters  were  given  in 
[  *Hi  ]  evidence  from  the  defendant  to  Taylor,  containing  statements  of 
accounts  between  them ,  and  pressing  for  the  investment.  Four  other 
letters  between  these  parties,  containing  statements  of  accounts 
between  them,  were  tendered  on  behalf  of  the  defendant,  bat  on 
being  objected  to  by  the  plaintiff's  counsel,  were  rejected.  Taylor 
died  a  day  or  two  after  the  transfer.  Evidence  was  adduced  of  the 
course  and  practice  of  the  Stock  Exchange,  from  which  it  appeared 
that  the  general  usage  was  to  give  credit  to  the  broker,  even 
although  the  name  of  the  principal  were  disclosed,  and  that  the 
reason  for  this  was,  because  the  principal  was  usually  a  person 
unknown  to  the  seller,  and  one  whose  solvency  he  conseqaently 
could  not  know  or  judge  of.  The  practice,  therefore,  in  paying  for 
stock  was,  to  take  in  the  first  instance  the  broker's  cheque  for  the 
amount,  who  then  took  that  of  his  principal,  both  for  the  amount 
of  the  stock  and  for  his  commission.  Sometimes,  however,  when 
the  broker  was  not  deemed  sufficiently  responsible,  and  the  seller 
unwilling  to  give  him  credit,  the  usage  was  either  to  demand  actual 
payment  in  money,  or  take  the  cheque  of  the  principal,  and  to 
hold  back  the  stock  until  the  actual  receipt  of  the  one  or  the  other, 
or  till  the  broker  showed  he  had  got  them  in  his  hands.  There  is 
also  a  printed  rule  of  the  Stock  Exchange,  declaring  the  broker 
to  be  the  person  responsible  for  the  stock,  notwithstanding  any 
reference  made  by  him  to  a  third  person.  The  learned  Judge,  in 
summing  up,  told  the  jury  that,  although  by  the  regulations  of  the 
Stock  Exchange  the  broker  was  the  party  considered  liable,  it  did 
not  follow  that  the  principal  might  not  be  liable  also ;  and  he  left 
it  to  them  to  say  whether  the  plaintiff  had  ever  given  credit  to  or 
taken  the  responsibility  of  Taylor,  or  ever  consented  to  release  the 
defendant  as  the  principal.  The  jury  having  found  their  verdict 
for  the  plaintiff  for  the  amount  claimed, 

r  (52  I  Sir  U\  ir.  Follett  now  moved  to  enter  a  nonsuit,  or  for  a  new 

trial : 

First,  the  learned  Judge  misdirected  the  jury  with  reference  to 
the  question  to  whom  credit  was  given.  The  evidence  of  the  usage 
of  the  Stock  Exchange  showed  that  credit  was  usually  given  to  the 
broker,  and  not  to  the  principal ;  and  the  question  left  tj  the  jury 
ought  to  have  been.  Did  the  plaintiff,  on  the  present  occasion, 
contrary  to  the  practice  of  the  Stock  Exchange,  give  credit  to  the 
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principal  instead  of  the  broker?  The  general  rule  with  respect  Mortimer 
to  the  responsibility  of  principal  and  agent  is  laid  down  in  Paterson  bI'Callan. 
V.  Gamlasequi  (i), — that  if  the  seller,  knowing  that  the  buyer, 
though  dealing  in  his  own  name,  is  in  truth  the  agent  of  another, 
elect  to  give  credit  to  such  agent,  he  cannot  afterwards  recover 
against  the  known  principal;  but  if  the  principal  be  not  known  at 
the  time  of  the  purchase,  the  principal  when  discovered,  or  the 
agent,  may  be  sued  at  the  election  of  the  seller ;  unless  where,  by 
the  usage  of  trade,  the  credit  is  understood  to  be  confined  to  the 
agent  so  dealing.  Now,  according  to  the  usage  of  the  Stock 
Exchange,  the  credit  here  was  confined  to  the  broker,  and  the 
principal  is  not  liable. 

(Alderson,  B.  :  Is  not  the  question  whether  he  bought  as 
principal  or  as  agent?  If  a  party  goes  into  the  market  and 
buys  stock  as  principal,  the  person  to  whom  the  seller  afterwards 
transfers  it  cannot  be  liable  for  what  he  so  buys.  But  if  he  goes 
into  the  market  and  buys  as  an  agent,  is  not  the  principal  liable 
when  discovered  ?) 

In  the  case  of  an  ordinary  agency  it  may  be  so,  but  there  is  a 
distinction  in  the  case  of  a  stock-broker,  by  the  usage  of  the  Stock 
Exchange. 

(Alderson,  B.  :  The  rule  as  to  credit  being  given  to  the  broker, 
is  a  mere  honorary  regulation  among  the  members  of  the  Stock 
Exchange.  No  one  can  doubt  but  that  the  plaintiff  took  the 
responsibility  of  the  principal. 

Lord  Abinger,  C.  B.  :  And  the  question  as  to  whom  credit  was 
given  was  left  to  the  jury.) 

The  second  objection  is  as  to  the  admissibility  of  evidence  of  the  [  63  ] 
handwriting  of  the  defendant  in  the  Bank  books,  for  the  purpose  of 
proving  that  he  was  present  at  the  Bank  and  accepted  the  stock. 
Such  evidence  was  not  admissible.  If  it  was  important  to  prove 
that  fact,  the  plaintiff  should  have  produced  the  Bank  books,  and 
proved  that  the  signature  to  the  acceptance  of  the  stock  was  in  the 
defendant's  handwriting.  In  order  to  prove  the  identity  of  the 
handwriting,  the  document  itself  should  be  produced.     The  rule 

(1)  13  R.  B.  368  (15  East,  62). 
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MoKTiMKK  that  an  examined  copy  of  an  entry  in  a  book  of  this  public  nature 
M'Callan.  is  receivable,  is  confined  to  the  proof  of  a  fact  directly  in  issue  ; 
but  where  a  collateral  fact  connected  with  those  books  is  sought  to 
be  established,  that  principle  does  not  apply,  and  the  original  must 
be  produced.  In  the  case  of  a  marriage,  that  may  be  proved  by  an 
examined  copy  of  the  register,  and  by  showing  the  identity  of  the 
parties  ;  but  the  identity  of  the  parties  would  not  be  established  by 
mere  proof  of  their  handwriting  to  the  original  entry.  In  order  to 
prove  that,  it  is  necessary  to  adduce  witnesses  who  were  present  at 
the  ceremony. 

(Aldbrson,  B.  :  If  I  want  to  show  that  the  defendant  was  the 
individual  who  wrote  his  name  in  the  Bank  books,  surely  I  show 
that  by  proving  that  it  was  his  handwriting.  Suppose,  in  a  case 
of  treason,  it  were  necessary  to  prove  that  an  individual  was  in  a 
certain  crowd  at  a  particular  place,  would  it  not  be  competent  to 
show  that  at  that  place  he  wrote  his  name  on  a  wall,  by  provin,^ 
his  handwriting  upon  it,  or  must  the  wall  be  produced  ?  The  case 
of  handwriting  in  the  Bank  books  is  precisely  analogous,  because 
for  the  sake  of  public  convenience  they  cannot  be  removed.) 

The  objection  is,  that  you  cannot  ask  the  question  whether  it  was 
the  handwriting  of  the  party,  for  the  purpose  of  establishing  the 
collateral  fact.  With  relation  to  parish  registers, — suppose  it  were 
sought  to  prove  a  collateral  fact,  as  that  a  certain  party  w£is  in  that 
[  *Gi  ]  parish  ♦church  on  a  certain  day ;  that  could  not  be  done  by  proving 
his  handwriting  in  the  parish  books ;  because  it  would  be  to  prove 
a  collateral  fact,  which  might  be  established  by  independent  evidence. 
It  is  submitted  that  if  a  document  is  required  for  a  collateral 
purpose,  the  original  document  ought  to  be  in  Court,  in  order  that 
the  jury  may,  for  the  purpose  of  ascertaining  its  genuineness,  have 
the  opportunity  of  comparing  it  with  other  documents  which  may 
be  produced,  or  for  the  purpose  of  cross-examining  the  witness  who 
comes  forward  to  prove  it.  The  rule  on  this  subject  is  thus  laid 
down  by  Powis,  Ch.  J.,  in  Rex  v.  Smith  (i) :  **  Where  things  are 
evidence  of  themselves,  as  corporation  books,  we  make  no  rule  to 
produce  them,  but  only  that  a  party  may  have  copies,  which  copies 
are  evidence ;  but  this  examination  (before  a  justice  of  the  peace) 
is  not  evidence  of  itself,  without  proving  the  hand  of  the  party ;  and 
so  it  is  of  warrants  and  affidavits  ;  and,  therefore,  a  copy  of  them 

(1)  1  Str.  126. 
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is  no  evidence,  and  we  must  have  the  original,  for  nothing  else    Mortimeb 
concludes  the  party."  Macallan. 

Thirdly,  the  learned  Judge  ought  not  to  have  received  evidence 
of  the  conversation  between  Taylor  and  the  plaintiff,  behind  the 
back  of  the  defendant,  after  the  stock  had  been  transferred,  and  the 
transaction  was  at  an  end.  That  was  a  mere  statement  made  by 
an  agent,  after  his  power  to  bind  his  principal  was  determined,  and 
therefore  could  not  affect  the  latter. 

(Lord  Abinobr,  C.  B.  :  Was  it  not  part  of  the  res  yesUe  !) 

i. 
It  occurred  after  the  transaction  was  at  an  end,  and  therefore  was 
not  admissible.     It  is  immaterial  whether  it  was  on  the  same  day 
or  six  months  afterwards,  provided  the  transaction  was  completed. 
Fourthly,  the  four  letters  from  the  defendant  to  Taylor,  containing 
the  accounts  between  them,  were  improperly  rejected.     They  were 
material  evidence  in  the  cause,  as  showing  the  origin  of  the  debt 
*due  from  Taylor  to  the  defendant,  and  therefore  were  admissible       [  ^65  ] 
in  evidence.     The  question  was  not,  whether  in  the  opinion  of  the 
learned  Judge  the  fact  to  be  established  by  them  had  been  proved 
already,  for  the  jury  might  not  consider  the  proof  already  given  as 
sufficient.     The  Judge  cannot  take  into  consideration  the  effect  or 
the  weight  of  the  evidence,  but  merely  its  admissibility  :  Crease  v. 
Barrett  (i).     Fifthly,  the  plaintiff  not  having  any  stock  of  his  own 
at  the  time  of  the  sale,  the  contract  was  altogether  void,  by  the 
l)rovisions  of  the  statute  7  Geo.  II.  c.  8,  s.  8,  by  which  it  is  enacted, 
that,  ''all  contracts  and  agreements  whatsoever,  for  the  buying, 
selling,   assigning,   or  transferring  of  any  stock,  or  of  any  part, 
share,  or  interest  therein,  whereof  the  party  contracting  or  agreeing, 
i&c,  to  sell,  assign,  or  transfer  the  same,  shall  not  at  the  time  of  the 
making  such  contract  or  agreement  be  actually  possessed  or  entitled 
unto  in  his  own  right,  or  in  his  own  name,  or  in  the  name  of  a 
trustee  or  trustees  to  his  use,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever."     This  action  is  in  form  an  action  of 
indebitatus  assumpsit  for  stock  sold  by  the  plaintiff,  but  such  an 
action  is  not  maintainable,  the  contract  for  the  sale  of  it  being  void : 
if  there  be  any  remedy  at  all,  the  plaintiff  ought  to  have  proceeded 
on  the  special  contract,  and  have  alleged  as  the  consideration  that 
he  had  procured  a  third  party  to  transfer  the  stock.     Lastly,  the 
allegation  in  the  declaration,  of  the  acceptance  of  this  stock,  was 

(1)  40  B,  R.  779  (1  Cr.  M.  &  R.  919). 
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MoRTjMBB     disproved  by  the  evidence,  for  the  stock  was  standing  in  the  name 
M'Callan.    of  Ward,  and  must  be  considered  as  transferred  by  him,  and  not  by 
the  plaintiff. 

LoBD  Abingeb,  C.  B.  : 

I  am  of  opinion  that  there  is  no  sufficient  ground  to  accede  to 
any  part  of  the  motion  in  this  case. 

[  G6  J  The  first  objection  turns  upon  an  alleged  improper  direction  by 

the  learned  Judge,  upon  the  question  whether  the  credit  was  given 
to  Taylor  or  to  the  defendant  by  the  plaintiff.  Now  that  question, 
undoubtedly,  is  one  of  a  very  important  character,  as  it  involves 
the  practice  of  the  Stock  Exchange  generally.  I  have  no  doubt 
myself,  from  the  long  experience  I  have  had  in  matters  of  this 
description,  that  there  is  an  understanding  between  the  parties  on 
the  Stock  Exchange,  that  inter  se  they  hold  the  broker  liable.  I  do 
not  say  that  understanding  would  not  have  a  very  great  inflaence 
on  the  question  in  individual  cases ;  but  it  is  admitted  m  this  case 
that  there  was  evidence  which  showed  that  it  was  doubtful  whether 
the  party  meant  to  hold  the  broker  only  responsible,  or  to  have 
also  the  security  of  the  principal.  I  do  not  apprehend  the  rules  of 
the  Stock  Exchange  would  make  any  difference  as  to  the  right  of  a 
party  who  sells  stock,  to  choose  to  what  person  credit  shall  be 
given  if  he  thinks  proper,  and  the  evidence  shows  that  it  was  the 
case  sometimes  to  look  to  the  principal.  That,  then,  brings  it  to  a 
question  in  this  particular  case, — whether  or  not  the  plaintiff  meant 
to  take  the  credit  of  Taylor  only,  and  give  up  that  of  the  defendant, 
or  whether  he  insisted  on  the  credit  of  the  defendant  ?  Now  that 
was  a  question  for  the  jury.  I  think  there  was  evidence  to  go  to 
them  upon  that  question,  and  the  learned  Judge  seems  to  me  to 
have  left  it  very  fairly  to  them,  and  in  words  quite  sufficient  for  the 
jury  to  understand  that  the  question  was,  whether  or  not  the 
plaintiff  had  sold  the  stock  on  the  credit  of  Taylor  only,  and  had 
given  up  his  claim  on  M'Callan.  If  he  chose  to  take  Taylor  and 
give  up  M*Callan,  undoubtedly  he  must  abide  by  the  consequences. 
The  whole  question  upon  this  part  of  the  case  is,  whether  he  did 
so  or  not,  and  there  was  at  least  evidence  to  raise  a  question  of 
doubt,  which  the  jury  alone  could  determine,  and  that  question 
was  left  by  the  learned  Judge  correctly.  I  think,  therefore,  we 
cannot  disturb  the  verdict  upon  that  ground. 

[  67  ]  The  next  objection  is,  that  the  evidence  of  the  defendant's  band- 

writing,  in  the  books  of  the  Bank  of  England,  was  not  admissible. 
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Now  it  has  been  established  by  a  series  of  decisions,  the  first  of    Mobtimbr 

them  I  think  by  Lord  Mansfield  (i),  that  the  books  of  the  Bank    m'Callan. 

of  England  being  of  great  concernment  to  the  whole  of  the  national 

creditors,  the  removal  of  them  would  be  so   inconvenient,   that 

copies  of  them  might  be  received  in  evidence.     It  was  founded 

upon  the  principle,  that  the  public  inconvenience,  from  the  removal 

of    documents  of  that  sort,   would   justify   the  introduction    of 

secondary  evidence.     That  principle  has  been  adopted  in  a  variety 

of  cases,  and  has  never  been  questioned  since.     I  know  there  have 

been  attempts  to  apply  it  in  cases  where  it  was  not  applicable :  the 

first  was  the  case  of  Hex  v.  Lord  George  Gordon  (2),  where  copies  of 

the  Journals  of  the  House  of  Commons  were  offered  to  be  given  in 

evidence,  and  supported  on  the  ground  of  the  above  decision  by 

Lord  Mansfield  as  to  the  books  of  the  Bank  of  England ;  but  they 

were  rejected  by  him  on  the  trial,  on  the  grotind  that  no  such 

inconvenience  would  attend  the  removal  of  the  Journals  of  the 

House  of  Commons,  as  any  wishing  to  remove  them  could  get  the 

sanction  of  the  Speaker  to  do  so.     Another  attempt  was  made  to 

give  copies  of  the  Journals   in  evidence,   on  the  trial  of  Lord 

Melville  on  his  impeachment  (3).     There  the  case  of  Lord  Gem-ge 

Gordon  was  cited,  and  the  ruling  was  said  to  have  been  in  favour 

of  receiving   the   secondary  evidence;    but  Lord   Erskine,   who 

presided  in  the  House  of  Lords,  referred  to  that  case,  and  showed 

that  the  decision  had  '''been  to  the  contrary ;  and  the  evidence  was       [  *(>8  ] 

rejected,  on  the  ground  that  there  was  no  such  inconvenience 

attending  the  removal  of  the  Journals  as  of  the  books  of  the  Bank. 

The  next  case  that  arose  was  with  respect  to  the  books  of  the 

Customs  and  Excise  (4).     It  was  formerly  the  practice  to  produce 

them,  but  after  some  consideration  it  was  thought  that  the  public 

inconvenience   was   so  great,   that  it    has    become    every   day's 

practice,  in  this  and  the  other  Courts,  to  allow  copies  of  those 

books  to  be  received  in  evidence.     That  goes  upon  the  general 

principle  of  not  removing  books  of  general  concernment.     Then 

does  not  that  principle  apply  in  all  such   cases?    The  public 

inconvenience  in  this  case  is  as  great  as  in  the  case  of  any  other 

(1)  See  Dougl.  593,  n. ;   Marsh  v.      See  also  21  St.  Tr.  543. 

CW/nett,   5  R.  R.  763   (2  Esp.   665) ;  (3)  See  29  St.   Tr.   685.     It  would 

Lynch  v.  Clerkcy  3  Salk.  154;  Mann  v.  appear    from    that    report,    that  the 

Carey,  Id,  155;  objection  of  the  IjORD  Cuancellok 

(2)  Dougl.  590.    There  the  copies  was  not  to  the  reception  of  examined 
of  the  Journals  ai'e  stated  to  have  been  copies,  but  of  the  piinted  Journals, 
received  and  read  as  evidence  without  (4)  See  Rfx  v.  7v7/i</,  2  T.  R.  234 ; 
objection ;  and  see  the  note  at  p.  593.  Fuller  y.  Fetch,  Carth.  346. 
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MoBTTMBB     books.     I  think  a  case  has  been  aptly  put  by  my  brother  Aldebson, 
M'Callan.    that  if  a  writing  were  on  a  wall,  might  you  not  give  evidence  of  the 
character  of  the  handwriting,  as  probable  evidence  of  who  wrote  it, 
without  producing  the  wall  in  Court  ?     Suppose  a  man,  instead  of 
printing  a  libel  in  the  usual  way,  were  to  write  it  on  the  dead  walls 
of  the  metropolis,  is  it  to  be  said  that  he  cannot  be  punished, 
because  you  cannot  produce  the  wall  in  Court?    May  you  not,  in 
such  a  case,  prove  his  handwriting  ?     Nor  is  this  case  altogether 
imaginary — I  would  mention  a  case  which  occurred  very  early  in 
my  professional  life,  where  a  man  was  convicted  of  writing  a  libel 
on  the  wall  of  the  Liverpool  gaol.     In  that  case  the  handwriting 
of  the  party  was  proved,  and  he  was  convicted.     Formerly  the 
actual  production  of  an  answer  in  Chancery  was  required,  but  the 
Lord  Chancellor's  officers  had  been  in  the  habit  of  carrying  oat 
these  documents  without  the  consent  of  the  Lord  Chancellor,  and 
as  that  was  found  to  be  inconvenient,  they  were  forbidden  to  do  it, 
and  the  consequence  is,  that  an  office  copy  is  now  given  in  evidence, 
in  cases  where  the  original  would  be  evidence.     I  also  remember  a 
[  *69  ]       case  where  two  persons  were  convicted   in   *Ireland  of  a   mis- 
demeanor against  the  revenue   laws,   and   who    could    only    be 
identified  by  proving  the  entries  they  had  made  in  the  Custom- 
house books,  which  were  not  removable  upon  the  general  principle 
of  inconvenience  to  the  public ;  and  some  one  was  called,  not  to 
prove  that  he  saw  them  there,  but  to  prove  their  handwriting ;  a 
bill  of  exceptions  was  tendered   upon   that  very  point,  and  the 
House  of  Lords  determined  that  it  was  admissible  evidence.     That 
is  exactly  this  case,  except  that  it  is  stronger.     Therefore  I  think 
it  was  competent  evidence,  for  the  purpose  of  proving  the  identity 
of  the  party  who  accepted  this  stock,  to  show  that  an  entry  in  the 
books  of  the  Bank  of  England  was  the  handwriting  of  that  party. 
The   principle  of  law  is,   that  where  you  cannot  get  the   best 
possible  evidence,  you  must  take  the  next  best ;  and  where  the  law- 
has  laid  down  that  you  cannot  remove  the  document  in  which  the 
writing  is  made,  you  are  to  be  entitled  to  the  next  best  evidence  of 
it,  by  proving  whose  writing  it  was.     I  therefore  think  there  is  no 
ground  for  the  rule  upon  this  point. 

The  third  point  is,  as  to  the  admission  of  the  evidence  of  what 
occurred  between  Taylor  and  the  plaintiff,  immediately  after  the 
transaction.  As  a  general  principle  it  is  undoubtedly  true,  that 
conversations  with  an  agent  after  the  transaction  are  not  evidence 
against  his  principal ;  but  the  question  is,  whether  this  be  not  a 
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part  of  the  res  gesta  ?  It  is  part  of  the  evidence  to  show  that  the  Mortimer 
plaintiff  did  not  trust  Taylor,  and  I  do  not  know  how  it  could  have  m'Ca^llan. 
been  shown  otherwise.  It  is  before  the  transaction  is  concluded, 
that  is,  before  payment  is  made ;  and  I  think  it  is  receivable :  it  is 
not  a  conversation  between  an  agent  and  principal  after  the  trans- 
action is  concluded,  but  a  conversation  at  the  time  he  is  dealing 
with  him,  and  a  part  of  the  res  gesia. 

Then,  the  fourth  objection  is,  that  letters  were  rejected  which, 
it  is  said,  tended  to  show  more  satisfactorily  the  debt  which  the 
defendant  claimed  to  be  due  from  ♦Taylor.  If  the  question  was,  [  ♦to  ] 
whether  Taylor  owed  M*Callan  a  sum  of  money,  these  accounts 
would  not  prove  it.  How  could  accounts  between  Taylor  and  the 
defendant  tend  to  establish  the  existence  of  a  debt,  in  an  action 
between  the  defendant  and  a  third  party  ?  I  think  they  certainly 
were  not  evidence  at  all.  The  letters  directing  the  money  to  be 
invested  were  evidence,  because  they  were  directions  given  to  the 
agent ;  they  were  evidence  of  the  fact ;  but  it  is  quite  new  to  me 
for  a  party  to  say,  I  will  establish  a  debt  due  to  myself,  by  letters 
of  my  agent,  who  is  not  a  party  in  the  cause.  I  think,  therefore, 
these  letters  were  properly  rejected. 

The  next  point  is,  that  the  stock  was  not  the  stock  of  the 
plaintiff,  but  was  Ward's  stock ;  and  it  is  said  that  the  plaintiff 
could  not  enforce  his  contract  for  the  sale  of  this  stock,  because  he 
had  none  at  the  time  of  the  contract.  That  general  proposition 
certainly  is  not  true ;  how  many  merchants  are  there  who  make 
contracts  to  sell  things  which  they  are  not  in  possession  of  ?  Can 
it  be  doubted,  that  a  man  who  has  made  a  contract  to  sell  that 
which  he  is  not  then  possessed  of,  if  he  obtain  means  to  perform 
that  contract,  and  to  deliver  the  thing  sold,  by  his  own  hands  or 
by  the  agency  of  another,  is  entitled  to  recover  the  price  of  it  ? 
But  it  is  said,  that  by  reason  of  the  prohibition  in  the  Act 
of  Parliament,  he  could  not  sell  this  stock.  Now  that  Act  was 
made  for  the  purpose  of  preventing  what  is  declared  to  be  an  illegal 
traflBcking  in  the  funds,  by  selling  fictitious  stock  merely  by  way  of 
differences ;  but  it  never  was  intended  to  affect  bond  fide  sales 
of  stock,  or  to  say,  if  a  man  undertakes  to  -sell  stock  to  another, 
and  transfers  the  actual  stock,  and  delivers  it  to  him,  and 
he  accepts  the  stock,  that  that  is  not  a  lawful  transaction. 
That  is  not  a  case  within  the  statute  at  all.  True,  the  plaintiff 
bad  not  the  stock  at  the  time  it  was  purchased,  but  he  had  it 
before  it  was  invested  in  the  name  of  the  defendant ;  and  whether 
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MoRTiMEB     he  transferred  it  to  the  defendant  himself,  or  procured  another 
M'Callak.    person  to  transfer  it  for  him,  makes  no  difference.  *In  point  of  fact, 
[  *7i  ]       he  procured  stock ;  and  through  his  instrumentality,  the  defendant 
became  possessed  of  the  stock;  and  therefore,  whether  he  had  it  trans- 
ferred into  his  own  name  first,  and  then  re-transferred  it,  makes  no 
difference.     I  therefore  think  there  is  nothing  in  that  objection. 

The  next  is,  that  the  issue,  that  the  defendant  accepted  the  stock 
from  the  plaintiff,  was  not  proved.  Now  let  us  see  what  that  issue 
is.  The  declaration  states,  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  5,000Z.  for  certain  stock  then  sold  and  caused 
to  be  transferred  by  the  plaintiff  to  the  defendant,  and  by  the 
defendant  duly  accepted.  The  meaning  of  that  is,  that  it  was  sold 
and  delivered  to  the  defendant,  and  that  he  took  to  it ;  that  he 
took  the  stock  as  his  own,  not  that  he  accepted  it  from  the  plaintiff. 
Then  the  defendant,  by  his  plea,  endeavours  to  introduce  that 
which  is  not  part  of  the  averment  in  the  declaration.  He  says,  I 
did  not  accept  from  the  plaintiff,  meaning  to  say  he  accepted  from 
Ward  ;  but  that  is  no  part  of  the  issue  in  the  sense  in  which  it  has 
been  contended  for;  the  words  "from  the  plaintiff"  there  are 
immaterial — the  question  is,  whether  he  did  not  accept  the  stock, 
and  he  did.  But  I  cannot  agree  altogether  that  he  did  not  accept 
it  from  the  plaintiff,  supposing  that  was  material  to  the  issue.  The 
plaintiff  is  the  person  who  causes  Ward  to  transfer,  and  Ward 
having  transferred,  the  defendant  accepted  this  stock — that  is,  the 
stock  which  the  plaintiff  had  undertaken  to  transfer  to  him  ;  and 
thus  he  does  accept  it  from  the  plaintiff.  It  appears  to  me,  there- 
fore,  that  there  is  no  ground  for  a  rule  in  this  case  on  any  of  the 
points  which  have  been  suggested. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  question 
was  properly  left  to  the  jury,  it  being  in  substance  whether  the 
plaintiff  trusted  Taylor,  or  trusted  M*CaIlan,  the  principal.  There 
was  abundant  evidence  from  which  the  jury  might  reasonably  infer 
[  *72  ]  that  he  trusted  *M'CaIIan,  and  they  have  found  that  he  did,  and 
the  learned  Judge  and  the  Court  are  perfectly  satisfied  with  that 
as  a  conclusion  of  fact.  It  was  the  proper  point  to  be  left  to  the 
jury,  and  it  seems  to  me  that  it  was  the  only  verdict  which  could 
reasonably,  under  the  circumstances,  be  found. 

The  second  question  is,  whether  or  not  the  acceptance  of  the 
stock  was  proved,   by  the    evidence  which  was   offered   of  the 
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handwriting  of  the  defendant  in  the  bank  books.  Now  it  ai)pears  that  Mortimer 
the  documents  produced  show  a  transfer  and  acceptance  in  point  of  m'Callan. 
form,  but  these  being  only  copies,  they  do  not  show  that  the  stock 
was  transferred  to  and  accepted  by  the  defendant,  unless  some  act  of 
his,  done  at  the  time  when  he  is  at  the  bank,  in  the  bank  books,  be 
also  shown.  The  bank  books  are  not  capable  of  being  produced 
without  so  much  public  inconvenience,  that  the  Courts  have  directed 
them  to  remain  in  the  bank,  and  copies  of  them  to  be  received  in  evi- 
dence for  the  purpose  for  which  the  books  are  receivable.  Then,  if 
they  are  not  removable  on  the  ground  of  public  inconvenience,  that  is 
upon  the  same  footing  in  point  of  principle  as  in  the  case  of  that 
which  is  not  removable  by  the  physical  nature  of  the  thing  itself. 
Inscriptions  upon  tombstones  or  on  a  wall  are  proved  every  day  in 
this  way  for  that  reason.  The  necessity  of  the  case  in  the  one 
instance,  and  in  the  other  case  the  general  public  inconvenience 
which  would  follow  from  the  books  being  removed,  supplies  the 
reason  of  the  rule.  Then  how  is  it  shown  that  that  of  which  a  copy 
has  been  produced,  has  been  executed  by  the  defendant  ?  That  is 
proved  by  the  person  who  saw  Mr.  Ward  and  him  going  towards 
the  Stock  Exchange  ;  by  the  clerk  at  the  bank,  who  saw  Mr.  Taylor 
in  an  unknown  person's  presence  at  the  time  of  the  transfer  and 
the  acceptance  of  the  stock,  and  by  his  pointing  out  to  a  third  person 
the  acceptance  of  the  stock,  which  person  knows  that  it  is  in  the 
handwriting  of  the  defendant.  Putting  all  these  things  together, 
can  any  one  doubt  that  this  is  reasonable  evidence  *from  which  the  [  *73  ] 
jury  might  conclude  who  were  the  two  persons  who  were  seen 
engaged  in  the  transfer  and  acceptance  in  the  bank  books  ? — one 
of  whom  is  proved  to  have  been  Taylor  by  the  evidence  of  the  bank 
clerk,  and  one  is  proved  to  have  been  M'Callan  by  the  testimony 
of  the  person  who  proves  that  the  acceptance  is  in  his  handwriting. 
It  appears  to  me  that  from  that  evidence,  the  only  reasonable 
conclusion  to  be  drawn,  is  that  which  the  jury  have  drawn.  The 
distinction  in  these  cases  is  between  the  admission  of  evidence  and  the 
weight  of  evidence ;  I  quite  agree  that  if  the  document  is  not  pro- 
duced, less  weight  ought  to  be  given  to  it ;  but  that  is  a  question 
for  the  jury.  The  only  question  for  the  Court  is,  is  it  admissible 
as  evidence  of  identity  ?    I  have  no  doubt  that  it  is. 

Then,  with  respect  to  the  admission  of  what  occurred  subse- 
quently to  the  transfer,  the  question  is,  was  that  part  of  the 
transaction,  and  what  was  the  conversation  itself  ?  It  appears  to 
me  to  be  part  of  the  transaction ;  but,  independently  of  that,  the 

88—2 


516  1840.     EX.     6  MEE.  &  W.  73—74.  [r-b. 

MoBTiMER  conversation  itself,  though,  being  in  words,  it  may  be  called  an 
MACALLAN,  admission,  is  in  truth  an  act,  demonstrated  by  the  words  used.  It 
is  a  demand  of  the  cheque  of  the  principal,  by  which  the  one  party 
claimed  payment,  and  which  had  been  stopped  by  the  other.  Sup- 
pose it  had  been  in  writing, — such  a  demand  afterwards  of  the 
principaFs  cheque  would  have  been  a  fact  which  would  have  had 
a  tendency  to  convince  the  jury  that  the  principal  was  trusted,  and 
not  the  person  from  whom  the  cheque  was  demanded ;  for  if,  at 
the  time  of  the  transaction,  the  plaintiff  had  demanded  the  cheque 
of  Mr.  Taylor,  that  would  have  been  strong  evidence  to  show  that 
Taylor  was  trusted ;  if,  on  the  other  hand,  the  cheque  of  the  prin- 
cipal was  demanded  from  Taylor,  that  would  be  very  strong  evidence 
to  show  it  was  the  principal  who  was  trusted,  and  not  the  broker. 
Then  this  in  truth  is  not  an  admission  in  words  by  the  agent  of  a 
debt  from  the  principal,  but  it  is  an  act  done  by  or  through  the 
[  '7^  ]  agent,  which  is  competent  to  be  *given  in  evidence  independently 
of  its  being  a  part  of  the  original  transaction.  Therefore  I  think 
that  was  properly  admitted. 

With  respect  to  the  letters,  I  entirely  concur  in  the  view  my 
Lord  has  taken  of  them ;  but,  independently  of  that,  supposing  the 
letters  to  have  been  receivable,  and  supposing  them  to  have  been 
rejected  by  the  learned  Judge,  I  apprehend  we  ought  not,  on  this 
account,  to  grant  a  newi  trial,  the  object,  and  the  sole  object,  of 
these  letters  being,  if  they  were  admissible,  to  prove  a  fact  admitted 
in  the  course  of  the  cause.  In  the  case  of  Edwards  v.  Evans  (i), 
this  point  arose.  That  was  an  action  for  bribery,  and  the  ques- 
tion was,  whether  or  not  certain  conversations  had  taken  place 
between  the  party  accused  and  the  party  who  was  supposed  to 
have  bribed  him — a  gentleman  of  the  name  of  Einnaird.  The 
plaintiff  called  a  witness  who  proved  the  conversation  with  Kinnaird, 
and  then  called  another  witness  to  prove  the  same  conversation. 
Then  a  very  nice  question  arose,  whether  that  witness  was  incapa- 
citated from  being  examined  on  the  ground  of  his  having  an  interest 
in  the  transaction.  The  learned  Judge,  Mr.  Justice  Lawbencb,  who 
tried  the  cause,  was  of  opinion  that  he  ought  to  be  rejected  on  the 
ground  of  interest,  and  the  question  was  raised  before  the  Court 
whether  the  Judge  had  been  right  in  so  ruling,  and  all  the  Court 
concurred  that  it  was  a  very  considerable  question  for  the  con- 
sideration of  the  Court,  and  upon  that  ground  a  rule  ought  to  be 
granted ;  but  inasmuch  as  it  appeared  from  the  Judge's  report  that 

(n  3  East,  451  (S.  P.  Doe  v    Tyler,  31  B.  B.  496,  498). 
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the  qneBtion  at  the  trial  did  not  turn  on  the  words  used  in  the  Mobtimeb 
conversation,  which  alone  the  witness  was  called  to  prove,  that  M'Callan. 
conversation  having  been  proved  by  another  person,  and  the  whole 
defence  turning,  not  on  the  denial  of  the  words,  but  upon  the  ques- 
tion whether  those  words  were  spoken  seriously  or  were  used  merely 
in  jest,  the  Court,  upon  the  ground  that  the  examination  of  *the  [  *75  ] 
second  witness  could  not  have  at  all  tended  to  alter  the  verdict  as 
found,  inasmuch  as  it  was  conceded  that  what  that  witness  was  to 
have  proved  had  been  proved  before,  refused  the  rule  for  a  new  trial, 
though  they  were  of  opinion  that  the  witness  had  been  improperly 
rejected,  or  at  least  that  the  question  as  to  his  improper  rejection 
was  a  question  well  deserving  the  consideration  of  the  Court.  Lord 
Ellbnborouoh  there  says :  ''  Here  the  issue,  which  went  to  the 
jury,  was  quite  collateral  and  immaterial  to  what  the  witness  was 
called  to  prove.  For  the  evidence  of  Mr.  Einnaird,  which  Bradley 
was  called  to  corroborate,  was  admitted  to  be  true,  and  the  defence 
made  was  quite  collateral  to  it,  upon  which  the  verdict  was  given.'' 
Sir  W.  Follett  has  stated  that  we  cannot  tell  what  operates  on  the 
minds  of  the  jury — so  it  might  have  been  said  in  Edwards  v. 
Evans  J  "  the  jury  have  not  told  us  whether  they  did  not  disbelieve 
Einnaird,  or  whether  they  might  not  have  believed  him  in  case  he 
had  been  confirmed  by  Bradley :  "  but  as  the  whole  defence  was 
collateral  to  that,  it  was  presumed  that  the  jury,  as  men  of  under- 
standing, did  not  disbelieve  the  witness  who  was  called,  as  the  fact 
he  deposed  to  was  not  disputed  at  the  time.  Now  these  letters  were 
tendered  in  evidence  to  show  the  existence  of  a  debt  between 
M'Callan  and  Taylor ;  and  when  Mr.  Cresswell  comes  to  reply,  he 
admits  that  to  be  the  fact ;  and  that  being  a  fact  admitted,  and  that 
fact  being  the  only  object  for  which  the  letters  were  tendered,  it  would 
be  a  new  thing  to  grant  a  new  trial  upon  the  ground  that  letters  were 
rejected,  which  only  had  a  tendency  to  prove  a  fact  which,  being 
before  admitted,  was  not  left  to  the  jury  at  all.  I  entirely  concur  in 
all  the  doctrine  laid  down  in  Crease  v.  Barrett.  This  is  a  case 
excepted  out  of  the  principle  of  Crease  v.  Barrett^  exactly  in  the  same 
way  that  Edwards  v.  Evans  was  conceded,  in  the  judgment  in  Crease 
V.  Barrett,  to  be  law,  and  was  quoted  for  that  purpose.  Therefore, 
upon  that  ground  I  think  there  is  no  ground  for  a  new  trial. 

With  respect  to  the  point  as  to  the  form  of  the  pleadings,^  it       [  ♦ve  ] 
appears  to  me,  that,  after  the  decision  of  this  Court  in  Hibblewhite 
V.  M'Morine  (i),  in  which    the  doctrine  of  Lord  Tenterden,  in 

(1)  5  M.  &  W.  462. 
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MoBTiMER  Bryan  v.  Leivis  (i) — that  a  party  could  not  maintain  an  action  for 
M'Callak.  the  price  of  goods  which  he  had  not  in  his  possession  at  the  time 
of  the  contract — was  held  not  to  be  maintainable  in  point  of  law, 
inasmuch  as  it  would  put  an  end  to  half  the  commercial  contracts 
in  London  ; — the  circumstance  of  the  plaintiff  not  having  stock  at 
the  time  of  the  contract  is  immaterial,  if  he  had  stock  to  deliver  at 
the  time  the  transfer  was  to  be  made.  Here  he  had  stock  at  the 
time  the  transfer  was  to  be  made,  for  he  procured  Mr.  Ward  to 
transfer  the  actual  quantity  of  stock,  and  the  defendant  accepted 
it ;  and  it  is  immaterial  to  him  whether  he  received  the  actual 
quantity  of  stock  from  the  plaintiff  or  from  Mr.  Ward,  provided  he 
received  under  the  contract  with  the  plaintiff  that  which  he  received 
from  Mr.  Ward.  I  think  the  case  is  not  within  the  Act  of  the 
7  Geo.  II. :  that  Act  was  intended  to  prevent  gambling  transactions 
where  the  stock  is  not  delivered  in  any  part  of  the  transaction,  and 
where  all  that  is  sought  to  be  recovered  is  a  compensation  for  a 
fictitious  sale,  which  was  a  mere  imagination  between  the  parties, 
— in  truth,  nothing  more  or  less  than  a  gambling  transaction,  and 
a  bet  between  them  as  to  the  price  of  stock.  That  was  the  kind  of 
dealing  intended  to  be  prohibited ;  but  here  the  stock  is  actually 
delivered,  the  defendant  has  received  it,  and  I  think  he  may  there- 
fore well  have  an  action  brought  against  him,  in  which  the 
declaration  states  it  as  a  contract  for  stock  sold  and  delivered. 

Then  comes  the  last  question — is  there  any  proof  that  it  was 
accepted  by  him  ?  I  quite  agree  with  what  my  Lord  has  stated, 
that  it  is  not  necessary  for  the  purpose  of  this  declaration,  or  to 
support  the  plaintiff's  claim,  that  there  should  have  been  an 
acceptance  proved  in  the  very  terms  in  which  it  is  put  by  the 
[  •'7  ]  defendant ;  but  if  it  were,  I  think  *it  has  been  proved.  In  trath, 
the  stock  has  been  accepted  under  the  contract ;  for  it  has  been 
transferred  to  the  defendant,  and  has  been  accepted  by  him ; 
although  transferred  by  Ward,  it  has  been  accepted  by  the 
defendant  under  his  original  contract  with  the  plaintiff.  Upon 
these  grounds,  I  am  of  opinion  that  there  should  be  no  new  trial. 


GuRNEY,  B.,  concurred. 


Rule  refused  (2). 


(1)  By.  &  M.  38G.  afterwards  affirmed  in  the  Exchequer 

(2)  This  case  was  subsequently  Chamber  (9  M.  &  W.  636).  The  only 
argued  upon  demurrer  to  the  second  point  arising  upon  the  demurrer  was 
plea  (7  M.  &  W.  70),  when  judgment  as  to  the  effect  of  s.  8  of  the  repealed 
was  given  for  the  plaintiff,  which  was  statute  7  Geo.  II.  c.  8. — ^A.  C. 


VOL.  Lv.]  1840.    EX.     6  MEE.  &  W.  80—81.  519 


PRINGLE  V.  MOLLETT.  i840. 

(6  Meeson  &  Welsby,  80—83 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  148.)  E^of 

The  chai-terer  of  a  ship  for  the  conveyance  of  a  cargo  from  a  foreign 
port,  is  not  liable  to  the  owner  for  the  unavoidable  detention  of  the  ship  by         L  ^^  J 
the  frost,  after  the  completion  of  the  loading. 

This  was  an  action  of  assumpsit  on  a  memorandam  of  charter- 
party,  brought  to  recover  60Z.  for  demurrage  for  ten  days,  at  the 
stipulated  rate  of  6{.  per  day,  and  damages  for  the  detention  of  the 
plaintiff's  ship  Diadem  by  the  defendant  for  thirty-three  days. 
The  defendant  pleaded,  by  his  first  plea,  as  to  so  much  of  the 
causes  of  action  in  the  declaration  (consisting  of  one  count)  as 
relates  to  the  keeping  and  detaining  the  said  ship  over  and  above 
the  fifty  days  and  ten  days  on  demurrage  in  the  memorandum 
of  charter-party  mentioned,  except  as  to  fourteen  days,  that  he 
did  not  keep  or  detain  the  said  ship ;  and  in  his  second  plea,  as 
to  the  residue  of  the  causes  of  action,  the  defendant  pleaded  a 
payment  of  144/.  into  Court,  with  an  averment  of  no  further 
damage  in  respect  thereof.  The  plaintiff,  in  his  replication,  joined 
issue  on  the  first  plea,  and  took  the  money  out  of  Court  on  the 
second. 

The  parties  agreed  to  take  the  opinion  of  the   Court  on  the 
following  case. 

The  material  part  of  the  memorandum  of  charter-party  is  as 
follows :  "  Memorandum  of  charter-party,  London,  19th  Jan.,  1837. 
It  is  this  day  mutually  agreed  between  *Harrop  Pringle,  Esq.,        [  •81  ] 
owner  of  the  good  ship  or  vessel  called  the  Diadem^  L.  Leslie, 
master,  of  the  measurement  of  876  tons  or  thereabouts,  now  lying 
at  Shields,  and  John  Mollett,  Esq.,  of  London,  merchant,  that  the 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall,  with  all  convenient  speed,  sail  and  proceed 
to  Odessa,  (then  follow  stipulations  as  to  the  cargo  and  rates  of 
freight) :  it  is  further  agreed,  that  on  the  ship's  arrival  at  Odessa, 
the  freighter's  agents  shall  have  the  option  of  employing  her  for 
one  intermediate  voyage  to  a  safe  port  in  the  Mediterranean,  on 
paying  three-fifths  of  the  above  freight:    fifty  running  days  are 
to  be  allowed   to  the  said  merchant  (if   the   ship  is  not  sooner 
despatched)  for  loading  and  unloading  upon  each  voyage,  (if  two), 
and  ten  days  on  demurrage  over  and  above  the  said  laying  days, 
at  6/.  per  day."     After  arriving  at  Odessa,  the  veesel  proceeded 
according  to  the  terms  of  the  memorandum  of  charty-party,  on  an 
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Pkikole  intermediate  voyage  to  the  Mediterranean,  upon  which  no  question 
MoLLETT.  h^s  arisen.  On  the  28th  of  November,  1887,  the  Diadem  again 
arrived  in  the  mole  at  Odessa,  and  was  ready  to  be  loaded  on  the 
9th  of  December  following,  on  which  day  her  loading  was  com- 
menced, with  a  general  cargo,  consisting  of  timber,  pearl  ashes, 
wool,  tallow,  seed,  and  grain  ;  and  on  the  9th  of  February  following 
the  said  loading  was  completed.  On  the  29th  of  December,  IBS?, 
and  during  the  progress  of  the  said  loading,  the  mole  was  frozen 
in,  and  in  consequence  thereof  the  Di(id€m  was  fixed  in  the  ice, 
and  totally  unable  to  sail  homeward  until  the  28th  of  February, 
1888,  when  the  captain  and  crew  were  enabled,  and  not  before  that 
time,  to  cut  through  the  ice,  and  to  get  the  Diudem  into  clear 
water.  The  ship  afterwards  arrived  in  London,  and  employed 
eleven  days  there  in  unloading.  The  whole  period  at  Odessa, 
between  the  9th  of  December,  1837,  and  the  28th  of  February, 
[*82]  1838,  was  82  days,  which,  with  the  *time  of  detention  at  London, 
amounted  to  98  days,  which,  after  deducting  therefrom  the  50 
running  days  allowed  by  the  memorandum  of  charter-party  for 
loading  and  unloading,  are  reduced  to  43  days,  in  respect  of  which 
the  action  is  brought. 

The  payment  of  144Z.  into  Court  is  computed  by  the  defendant, 
and  paid  by  him,  in  respect  of  24  days,  namely,  the  ten  days  on 
demurrage,  three  days  of  detention  at  Odessa,  (the  7th,  8th,  and 
9th  of  February),  and  eleven  days  at  London. 

If  the  Court  shall  be  of  opinion  that  the  defendant  is  liable  for 
the  detention  of  the  vessel  from  the  9th  of  February  until  the  28th 
of  February,  or  any  part  thereof,  that  is  to  say,  from  the  time  that 
the  loading  was  completed  until  the  vessel  was  free  from  ice,  then 
a  judgment  shall  be  entered  for  the  plaintiff  for  the  sum  of  120Z., 
or  such  sum  as  the  Court  shall  be  of  opinion  the  defendant  is 
liable  for,  by  confession  :  and  if  the  Court  shall  be  of  opinion  that 
the  defendant  is  not  so  liable,  then  a  judgment  of  nolle  prosequi 
shall  be  entered  for  the  defendant.  Either  party  to  be  at  liberty 
to  refer  to  the  pleadings,  or  memorandum  of  charter-party,  as  part 
of  the  case. 

The  points  marked  for  argument  were  as  follows:  For  the 
plaintifi — that  the  owner  is  entitled  to  recover  for  those  days 
mentioned  m  the  case.  For  the  defendant — that  he  is  not  liable 
to  pay  for  the  detention  of  the  vessel  by  the  frost,  from  the  time 
that  the  loading  was  complete  until  the  vessel  was  freed  from  the 
ice. 
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Alexander y  for  the  plaintiff: 

The  payment  into  Court  covers  the  space  of  24  days,  of  which 
three  were  days  of  detention  at  Odessa  ;  but  the  plaintiff  claims  to 
recover  in  respect  of  19  additional  days,  during  which  the  vessel 
was  frozen  in ;  and  the  question  is,  whether  the  owner  of  *the  ship, 
or  the  charterer,  is  to  bear  the  loss  arising  from  that  unavoidable 
detention.  The  general  rule  of  law  is,  that  detention  is  to  be  paid 
for  by  the  charterer,  and  not  by  the  owner :  Abbott  on  Shipping, 
269  (6th  edition).  Barker  v.  Hodgson  (i),  and  Barret  \.  Dutton  (2), 
are  authorities  to  show  that  the  freighter  of  a  vessel  is  not  excused 
from  the  performance  of  his  covenant  by  an  unavoidable  detention. 

(Parke,  B.  :  This  is  a  very  different  case :  in  those  cases  the 
loading  of  the  vessel  was  impeded ;  here  the  detention  was  not 
during  the  loading,  but  after  it  was  completed  the  ice  prevented 
her  sailing.  The  defendant  has  paid  for  all  demurrage  during  the 
time  of  loading. 

Lord  Abinoer,  C.B.  :  The  meaning  of  "  running  days  "  is,  that 
the  freighter  shall  not  waste  time  in  loading  and  unloading.) 

Per  Curiam  : 

This  is  a  clear  case,  and  the  judgment  must  be  for  the  defen- 
dant. The  detention  by  the  ice  was  not  occasioned  by  any  fault 
of  the  defendant.  In  order  to  render  him  liable,  the  detention 
must  have  been  for  the  purpose  of  loading.  Here  the  ship  was 
detained  only  three  days  for  that  purpose,  and  those  have  been 

paid  for. 

Judgment  for  the  defendant. 


Pbinole 

v. 

MOLLETT. 


[♦83] 


JONES  AND  Another  v.  JONES  and  Another. 

(6  Meeson  &  Welsby,  84—89;  S.  C.  9  L.  J.  (X.  S.)  Ex.  178.) 

Plea,  to  an  action  of  debt  by  the  payee  against  the  maker  of  a  promissory 
note  payable  on  demand,  that  the  note  was  ^ven  as  and  for  the  purchase- 
money  to  be  paid  to  the  plaintiff  for  land  agreed  to  be  sold  by  the  plaintiff 
to  the  defendant,  and  that  no  memorandum  or  note  of  the  contract  in 
writing  was  signed  by  the  defendant,  or  any  person  lawfully  authorised  by 
him ;  and  that  there  was  not  any  consideration  or  value  for  the  making  or 
payment  of  the  note,  except  as  aforesaid :  Held  bad  on  general  demurrer. 

Debt  by  the  payees  against  the  makers  of  a  promissory  note  for 
35/.,  dated  6th  June,  1888,  payable  on  demand :  with  a  count  on 

(1)  15  E.  B.  485  (3  M.  &  S.  267).  (2)  16  B.  B.  798  (4  Camp.  333). 


1840. 

I^xch.  of 
Pleas. 

[84] 
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Jones  an  account  stated.  Plea,  as  to  the  first  count,  that  the  promissory 
Jones.  ^ote  in  that  count  mentioned  was  made  and  given  by  the  defen- 
dants to  the  plaintiffs  for  the  payment  of  a  certain  sum,  to  wit,  the 
said  sum  of  35Z.  in  the  said  note  mentioned,  as  and  for  the  pur- 
chase-money to  be  paid  to  the  plaintiffs  for  the  sale  to  the  defen- 
dant Owen  Jones  of  a  certain  cottage  and  land,  by  virtue  of  an 
agreement  then,  to  wit,  on  the  6th  June,  1888,  made  between  the 
defendant  Owen  Jones  and  the  plaintiffs  for  the  sale  of  the  said 
cottage  and  land ;  and  that  the  said  contract  for  the  sale  of  the 
said  tenement  was  not,  nor  was  any  memorandum  or  note  thereof 
in  writing  signed  by  the  said  Owen  Jones,  being  the  party  to  be 
charged  therewith,  or  any  person  or  persons  thereunto  lawfully 
authorised  by  him:  and  the  defendants  further  say,  that  there 
was  not  at  any  time  any  consideration  or  value  for  the  defen- 
dants' making  the  said  promissory  note,  or  payment  of  the 
amount  thereof,  except  as  aforesaid ;  and  the  plaintiffs  have 
held,  and  now  hold,  the  same  without  value  or  consideration. 
Verification. 

Beplication,  that  at  the  time  of  the  making  of  the  said  contract 
in  the  said  first  plea  mentioned,  the  defendant  Owen  Jones  paid  to 
the  plaintiffs  a  certain  sum,  to  wit,  the  sum  of  4Z.  10«.,  in  part 
satisfaction  and  discharge  of  the  purchase-money  for  the  said 
cottage  and  land  in  the  said  first  plea  mentioned,  and  was  then,  to 
wit,  on  the  said  6th  day  of  June,  1838,  put  into  the  possession  of 
the  said  cottage  and  land,  and  from  thence  hitherto  hath  been  and 
still  is  in  the  possession  and  enjoyment  thereof,  under  and  in  pur- 
suance of  the  said  contract ;  and  the  plaintiffs  in  fact  further  say, 
[  'So  ]  that  from  the  time  of  the  making  of  the  *said  contract,  they,  the 
plaintiffs,  have  always  been  and  still  are  ready  and  willing  to 
execute  a  conveyance  of  the  said  cottage  and  land  to  the  defendant 
Owen  Jones,  according  to  the  said  contract.     Verification. 

^Special  demurrer,  on  the  grounds  that  the  replication  neither 
traversed  nor  confessed  and  avoided  the  plea ;  that  it  offers 
immaterial  issues,  and  that  it  is  multifarious.  Joinder  in 
demurrer. 

Hayes f  in  support  of  the  demurrer : 

The  plaintiffs  cannot  recover  under  the  circumstances  disclosed 
on  this  record.    First,  the  replication  is  multifarious  (i).  ♦     *     » 

(1)  The  argument  as  to  the  replicii-      pleading  which  it  became  unnecessary 
tion,  involving  an  obsolete  point  of      to  decide,  is  omitted. — A.  C\ 
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(Parke,  B.  :  Is  the  plea  good  ?  The  defendant  chooses  to  give  Jones 
the  note  on  being  let  into  possession ;  then  surely  he  must  pay  it :  jones. 
he  has  got  all  he  bargained  for.) 

Nothing  appears  upon  the  plea  but  that  the  note  was  given  on 
a  verbal  contract  for  the  sale  of  land,  and  that  there  was  no  other 
consideration  for  it. 

(Lord  Abinoer,  C.  B.  :  The  defendants  say  the  contract  was 
not  in  writing ;  does  it  therefore  follow  that  the  plaintiff  will  not 
execute  it  ?  The  plea  should  have  alleged  that  the  plaintiffs  had 
refused  to  transfer  the  estate  to  the  defendant. 

Parke,  B.  :  The  defendants  are  bound  to  pay  the  note,  unless 
they  show  that  there  was  no  consideration  what-ever  for  it.  How 
do  we  know,  from  the  plea,  that  the  defendant  has  not  had 
possession  ? ) 

The  plea  is  to  be  looked  at  as  upon  a  general  demurrer ;  and  the 
allegation,  that  there  was  no  other  consideration  "^for  the  note  [*86] 
except  the  parol  agreement,  excludes  the  notion  that  anything  has 
passed  besides  the  mere  executory  contract.  Then  there  is  no  valid 
agreement  to  satisfy  the  Statute  of  Frauds.  The  action  in  effect  is 
to  enforce  an  agreement  in  breach  of  the  statute.  An  agreement 
within  the  statute  must,  in  order  to  give  a  cause  of  action,  contain 
in  the  writing  the  consideration  for  the  promise,  as  well  as  the 
promise  itself :  Wain  v.  Warltera  (i),  confirmed  by  Saunders  v. 
Wakefield  (2).  This  is  a  contract  altogether  executory.  Can  it  be 
said  the  agreement  is  not  binding  when  it  stands  merely  as  a 
contract,  but  becomes  binding  by  the  giving  of  a  promissory  note  ? 
There  is  no  distinction  between  that  and  any  other  promise  to  pay 
in  futurOf  except  its  negotiability,  and  that  it  prima  facie  imports 
consideration.  (W.  II,  Watson,  for  the  plaintiffs,  referred  to 
Sonerbi/  v.  Butcher  (3).)  That  case  did  not  arise  on  the  Statute  of 
Frauds.  There,  also,  there  clearly  was  a  consideration,  in  the 
contract  implied  by  the  bill  of  exchange  to  give  time  to  the  third 
party.  This  is  in  truth  an  action  to  recover  the  purchase-money  of 
an  estate,  and  what  the  estate  was  is  to  be  proved  by  parol. 

(Parke,  B.  :  We  must  assume,  on  these  pleadings,  that  the  note 
was  given   for  the  purchase-money,  and  that  the  plaintiffs  are 

(1)  7  R.  R.  665  (5  East,  10).  (3)  2  Cx.  &  M.  372. 

(2)  23  R.  R.  409  (4  B.  &  Aid.  595). 


524  1840.    EX.    6  MEE,  &  W.  86—87.  [b.b. 

JoNBs  perfectly  ready  to  execute  a  conveyance.  The  plea  does  not  aver 
Jones.  that  they  are  not  ready  and  willing  to  convey.  Although,  therefore, 
they  may  not  be  bound  to  perform  the  agreement,  yet,  if  they  are 
ready  to  do  so,  what  right  have  the  defendants  to  refuse  to  pay 
their  note  ?  They  have  all  they  bargained  for.  But  further,  is  it 
not  necessary  in  equity  that  there  should  be  both  part  payment  and 
a  letting  into  possession,  to  give  validity  to  the  contract  ?  If  so, 
the  replication  is  not  double.) 

Part  payment  alone  is  sufficient  under  certain  circumstances  (i), 
L  '87  ]  Then,  on  the  face  of  the  *plea,  it  is  a  mere  executory  contract  for 
the  sale  of  land,  and  the  note  is  no  more  than  a  written  agreement 
to  pay  in  futuro  the  purchase-money  of  an  estate,  which  by  the 
contract  is  left  wholly  uncertain,  and  cannot  be  supplied  by  parol. 

Watson,  contra  : 

The  plea  is  bad.  The  promissory  note  on  the  face  of  it  imports 
consideration,  and  the  plea  must  show  an  absolute  and  total  failure 
of  consideration,  in  order  to  defeat  the  plaintiffs'  right  of  action :  it 
must  disclose  circumstances  such  as  that,  if  money  had  been  paid 
instead  of  a  note  being  given  the  defendant  would  have  been 
entitled  to  receive  it  back :  Stephens  v.  Wilkinson  (2).  Gould  the 
defendants  have  done  so,  before  the  plaintiffs  had  refused  to  convey? 
Certainly  not,  because  till  then  there  would  be  no  failure  of 
consideration.  The  plea  does  not  show  that  the  plaintiffs  have 
refused  or  are  unable  to  convey ;  nay,  it  is  consistent  with  it  that 
the  land  has  in  fact  been  conveyed  since  the  note  became  due :  the 
only  allegation  is,  that  there  was  no  other  consideration  ''  for  the 
making  or  payment  of  the  note  "  but  the  parol  contract.  The  total 
failure  of  consideration  consists  in  the  parol  agreement,  and  the 
refusal  to  convey  in  pursuance  of  it.  The  Statute  of  Frauds  h&^ 
no  application.  It  has  been  repeatedly  decided,  that  a  bill  given 
for  the  debt  of  a  third  party  is  good,  without  any  new  consideration : 
Popplewell  V.  Wilson  (3),  Sowerhy  v.  Batcher. 

(Parke,  B.,  referred  to  Nelson  v.  Serle  (4).) 


(1)  See  Sugd.    Vend,   and  P.,   3rd  (3)  1  Stra.  264. 
edit.,  vol.  1,  p.  202.  (4)  4  M.  &  W.  795. 

(2)  2  B.  &  Ad.  320. 
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Hai/es,  in  reply : 

The  consideraticm  has  totally  failed  here :  the  defendants 
bargained  for  the  title  to  the  estate,  not  for  the  mere  possession 
which  they  may  be  turned  out  from  by  the  plaintiffs  at  any  time : 
the  plea  sufficiently  negatives,  at  least  on  general  demurrer,  all 
other  value  or  consideration  except  the  mere  executory  contract. 
Jackson  v.  Warren  (i)  is  an  authority  for  the  defendants.  But  even 
if  possession  had  been  given,  the  objection  still  applies,  that  this 
is  an  action  brought  on  a  contract  in  violation  of  the  Statute  of 
Frauds.  There  are  many  cases  in  which  a  contract  cannot  be 
enforced,  where  the  money  paid  under  it  could  not  be  recovered 
back.  The  statute  cannot  be  avoided  merely  by  giving  a  note  for 
the  purchase-money  of  the  land.  Where  a  note  is  given  which  is 
payable  after  a  certain  date,  it  implies  a  forbearance  for  that  time, 
which  may  be  a  sufficient  consideration,  whereas  this  is  payable  on 
demand.  *     ♦     * 

Lord  Abinger,  G.  6. : 

It  is  clear  that  this  is  a  case  where  the  parties  have  paid  their 
money  down, — or,  what  is  equivalent,  given  a  promissory  note 
payable  on  demand, — for  a  future  conveyance.  Can  anybody  say 
they  are  not  bound  to  pay  it,  unless  they  show  that  the  plaintiffs 
have  ^refused  to  execute  ths^t  conveyance?  I  think  the  plea  is 
clearly  insufficient. 

The  rest  of  the  Court  concurred. 

Leave  to  amend  on  payment  of  costs  ;  otherwise, 

Judgment  for  the  lylaintiffs. 


Jones 

r. 
Jones. 

[  88  ] 
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CHAPMAN  AND  Others  v.  TOWNEE. 

(6  Meeson  &  Welsby,  100—104 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  54.) 

By  a  memorandum  of  agreement,  the  plaintiff  agreed  to  let  to  the 
defendant,  and  the  defendant  agreed  to  take,  a  house  &c.,  from  the  24th 
June  then  next  ensuing,  for  the  term  of  twenty-one  years,  determinable  at 
seven  and  fourteen  years  :  that  the  lease  to  be  granted  by  the  plaintiff  was 
to  contain  a  covenant  on  her  part  for  the  defendant  to  purchase  the  fee 
simple  for  600^  at  any  time  within  the  first  seven  years  of  the  said  term 
to  be  granted ;  and  a  covenant  on  the  part  of  the  defendant  for  payment  of 
the  rent  of  3d/.,  payable  quarterly,  clear  of  all  deductions  for  taxes  what- 
soever ;  and  that  the  insurance  on  the  sum  of  500/.  was  to  be  paid  by  the 
plaintiff,  and  to  be]|repaid  by  the  defendant  as  an  increased  rent :  to  lay  out 

(1).7T.  R.  121. 
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Chapman  within  twelve  months  the  sum  of  100/.  on  the  said  premises ;  to  k(M>p  the 

V.  premises  in  substantial  repair ;  and  all  other  usual  covenants  as  in  leases  of 

Towner.  houses  in  B. ;  and  that  the  defendant  should  execute  a  counterpart  of  lease 

when  tendered  to  him  by  the  solicitor  of  the  plaintiff,  and  that  the  expense 
of  the  lease  and  counterpart  was  to  be  borne  and  paid  by  the  defendant : 
Held,  that  this  was  an  agreement  for  a  lease,  and  not  an  actual  demise,  and 
that  the  defendant,  having  entered  and  paid  rent  under  the  agreement, 
became  tenant  from  year  to  year,  which  tenancy  could  only  be  determined 
by  a  regular  notice  to  quit,  or  a  surrender  in  writing. 

Assumpsit.  The  declaration  alleged,  that  the  defendant,  in 
consideration  of  his  having  become  tenant  to  the  plaintiffs  of  a 
certain  dwelling-house,  promised  to  pay  them  the  yearly  rent  of  85/. 
by  quarterly  payments,  and  it  averred  that  26/.  5s.  had  become  due 
for  rent  for  three  quarters  of  a  year,  and  assigned  as  a  breach  the 
non-payment  of  that  sum. 

Plea,  as  to  8/.  15«.  parcel  of  the  said  sum  of  26/.  5s.,  being  one 
quarter's  rent,  payment  into  Court  of  that  sum,  and  as  to  the 
residue,  non  assumpsiU 

The  plaintiffs  replied  by  taking  the  sum  of  8/.  lbs.  out  of  Court, 
and  joined  issue  on  the  other  plea. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Summer 
Assizes  for  Sussex,  it  appeared  that  the  plaintiff  and  defendant  had 
entered  into  the  following  agreement : 

''Memorandum  of  an  agreement  made  this  24th  day  of  April, 
[  ♦101  ]  1881,  between  Mary  Chapman,  of  Tooks  Court,  in  *the  parish  of  St. 
Andrew,  Holborn,  in  the  county  of  Middlesex,  on  behalf  of  herself 
and  her  two  sisters,  Catherine  Chapman  and  Louisa  Chapman, 
as  administratrix  of  the  estate  of  their  late  father,  Mr.  Bichard 
Innock  Chapman,  of  the  one  part,  and  William  Towner,  of 
Brighthelmston,  in  the  county  of  Sussex,  ironmonger,  of  the  other 
part,  as  follows :  The  said  Mary  *  Chapman,  on  behalf  of  herself 
and  her  two  sisters,  agrees  to  let  to  the  said  William  Towner,  and 
the  said  William  Towner  agrees  to  take,  a  house.  No.  41,  Western 
Boad,  Brighthelmston  aforesaid,  with  the  appurtenances,  from  the 
24th  day  of  June  now  next  ensuing,  for  the  term  of  twenty-one 
years,  determinable  at  seven  and  fourteen  years.  That  the  lease 
to  be  granted  by  the  said  Mary  Chapman  and  her  two  sisters,  is 
to  contain  a  covenant  on  their  part  for  the  said  William  Towner 
to  purchase  the  fee-simple  for  600/.  at  any  time  within  the  first 
seven  years  of  the  said  term  to  be  granted,  and  a  covenant  on  the 
part  of  the  said  William  Towner  for  payment  of  the  rent  of  85/. 
payable  quarterly,  clear  of  all  deductions  for  taxes  whatsoever,  and 
that  the  insurance  on  the  sum  of  500/.  is  to  be  paid  by  the  said 
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Mary  Chapman,  and  to  be  repaid  by  the  said  William  Towner  as  Chapman 
an  increased  rent;  to  lay  out  within  twelve  months  the  sum  of  townbb. 
100/.  on  the  said  premises;  to  keep  the  premises  in  substantial 
repair,  and  all  other  usual  covenants  as  in  leases  of  houses  in 
Brighton ;  and  that  the  said  William  Towner  shall  execute  a 
counterpart  of  lease  when  tendered  to  him  by  the  solicitor  of  the 
said  Mary  Chapman,  and  that  the  expense  of  the  lease  and 
counterpart  is  to  be  borne  and  paid  by  the  said  William  Towner. 

William  Townbr. 
Witness,  Mary  Chapman. 

BicHARD  Thompson." 

It  was  proved  at  the  trial  that  the  defendant  quitted  the  premises 
at  the  expiration  of  the  first  seven  years,  without  giving  any  notice 
to  quit.  There  was  also  evidence  that,  before  the  defendant  quitted, 
he  had  made  a  proposition  to  *the  landlord  to  purchase  the  fixtures  [  *102  ] 
which  he,  the  defendant,  had  put  up  during  his  occupation  of  the 
premises,  and  the  fixtures  were  accordingly  valued,  but  the  parties 
did  not  agree.  The  learned  Judge  was  of  opinion  that  no  notice 
was  necessary,  and  directed  the  jury  to  find  a  verdict  for  the 
defendant,  giving  the  plaintiffs  liberty  to  move  to  enter  a  verdict 
for  ni.  10«.  if  the  Court  should  be  of  opinion  that  notice  to  quit 
ought  to  have  been  given. 

Channell  having,  in  Michaelmas  Term  last,  obtained  a  rule 
accordingly, 

Ball  and  Petersdorff  now  showed  cause : 

This  instrument  operated  as  a  present  demise.  The  essential 
clause  in  it  is  this — "The  said  Mary  Chapman  agrees  to  let  to 
the  said  William  Towner,  and  the  said  William  Towner  agrees  to 
take,  a  house  &c.  for  the  term  of  twenty-one  years,  determinable 
at  seven  and  fourteen  years."  Now  that,  it  is  submitted,  clearly 
operates  as  a  present  demise;  and  there  is  no  obligation  on  the 
part  of  the  tenant  to  make  any  formal  communication  to  the  land- 
lord that  he  shall  elect  to  determine  the  tenancy  at  the  end  of  the 
first  seven  years.  No  notice  was  therefore  necessary.  It  is  to 
be  treated  as  a  lease  for  seven  vears  certain,  and  in  such  a  case 
the  tenancy  would  terminate  by  effluxion  of  time  at  the  end  of  that 
period.  But  supposing  the  Court  should  be  of  opinion  that  some 
act  should  be  done  to  determine  the  tenancy,  there  was  evidence 
here  to  show  that  the  landlord  had  been  aware  of  the  defendant's 
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Chapman  intention  to  quit,  as  a  proposition  had  been  made  to  purchase  the 
Towner,  fixtures.  This  instrument  clearly  operated  as  a  lease  for  seven 
years ;  and  if  so,  no  notice  to  quit  was  necessary :  but  even  if  some 
notice  were  necessary,  there  were  here  circumstances  to  show  that 
notice  had  been  given,  though  not  formally.  Wherever  an  option 
of  this  kind  is  given,  if  the  construction  of  it  be  doubtful,  it  ought 
*^^'^  ]  to  be  in  favour  of  the  lessee,  as  it  must  *be  taken  most  strongly 
against  the  grantor.  In  Dunn  v.  Spurrier  (i),  it  was  held  that  if 
a  lease  be  granted  for  seven,  fourteen,  or  twenty-one  years,  the 
lessee  has  the  option  at  which  of  those  periods  the  lease  shall 
determine.  That  case  came  afterwards  for  consideration  before 
the  Court  of  King's  Bench,  in  Doe  d.  Webb  v.  Duron  (2),  where 
it  was  completely  upheld,  on  the  principle  that  where  the  words 
of  a  grant  are  doubtful,  they  must  be  construed  in  favour  of  the 
grantee.  Then  is  the  option  to  be  determined  by  notice?  Nothing 
is  there  said  about  notice.  The  case  of  Goodright  y.  Richardson  (3) 
may  be  relied  upon,  but  this  point  was  not  there  decided,  as  in 
that  case  notice  was  given. 

(GuRNEY,  B. :  The  Goubt  held  that  reasonable  notice  was 
necessary. 

Alderson,  B.  :  According  to  the  principle  laid  down  in  that  case, 
the  moment  the  second  period  arrives,  no  notice  being  given  in 
time,  it  becomes  a  lease  for  the  second  period ;  so  here,  the  moment 
the  seven  years  had  expired  without  notice,  it  would  become  a  lease 
for  fourteen  years.) 

Where  the  tenant  remains  in  possession  even  a  day  after  the 
expiration  of  the  first  seven  years,  it  is  admitted  that  it  would  be 
so  ;  because  then  he  does  an  act  which  determines  his  option  to 
remain ;  but  here  the  fixtures  were  valued  and  the  key  taken  by  the 
landlord,  which  was  an  act  done  by  which  notice  was  waived. 

Piatt  and  Channell,  contra ^  were  stopped  by  the  Court. 

Parke,  B.  : 

We  think  this  instrument  amounts  only  to  an  agreement  for  a 
lease.  No  doubt,  if  there  are  words  of  present  demise,  if  the 
instrument  shows  it  to  be  the  intention  of  the  landlord  that  the 
premises  shall  be  enjoyed  by  the  tenant  immediately,  or  at  a  future 

(1)3  Bos.  &  P.  399.  (3)  3  T.  B.  462. 

(2)  9  B.  B.  501  (9  East,  15). 
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specified  day,  upon  certain  terms,  a  demise  is  thereby  created,  and 
a  stipulation  that  a  lease  shall  be  afterwards  prepared,  does  not 
prevent  *its  so  operating.  Here  there  are  words  which,  in  their 
ordinary  sense,  are  those  of  agreement  only,  but  may  operate^ 
unquestionably,  as  words  of  present  demise — and  frequently  do  so 
operate  ]  but  in  this  case  the  contract  shows  that  they  are  used  as 
words  of  agreement  only :  for  the  amount  of  rent,  the  periods  of 
payment,  and  other  terms  of  holding,  are  not  mentioned,  except  as 
they  are  to  be  contained  in  a  lease  which  is  to  be  prepared.  There 
is,  therefore,  no  complete  demise,  independently  of  that  lease.  A 
lease  is  to  be  made  absolutely  and  at  all  events,  and  not  at  the 
request  of  the  party,  and  a  counterpart  is  to  be  executed  by  the 
defendant.  It  is  to  be  observed,  also,  that  the  instrument  does  not, 
as  in  many  other  cases,  import  that  it  shall  be  binding  as  a  lease 
until  a  lease  is  actually  executed ;  and,  on  the  whole,  it  appears  to 
us  that  it  was  intended  to  operate  as  an  agreement  only  for  a  future 
lease.  Therefore,  when  the  defendant  entered,  he  was  only  tenant  at 
will  until  he  paid  rent,  and  he  then  became  tenant  from  year  to  year ; 
and  that  tenancy  could  only  be  determined  by  notice  to  quit  given 
six  months  before  the  time  of  his  entry,  or  by  surrender  in  writing. 

Alderson,  B.  : 

One  mode  of  ascertaining  whether  an  instrument  is  to  be  treated 
as  a  lease  or  an  agreement,  is  by  looking  to  the  inconvenience 
which  would  result  from  treating  it  as  a  lease.  This  lease  is 
to  contain  ''all  other  usual  covenants  as  in  leases  of  houses  in 
Brighton."  Now  we  cannot  tell  what  those  usual  covenants  are* 
A  difficulty  arises  from  the  omission  to  expand  the  terms  of  the 
holding  upon  the  face  of  the  instrument. 


Chapman 

r. 
Towner. 

L •104  ] 


GuRNBY,  B.,  concurred. 


Rule  absolute. 


PARMITER  V.   COUPLAND  and   Another  (1). 

(6  Meeson  &  Welsby,  105—109;  S.  C.  9  L.  J.  (N.  S.)  Ex.  202 ;  4  Jur.  701.) 

In  an  action  for  libel,  the  Judge  is  not  bound  to  state  to  the  j  ury,  as 
matter  of  law,  whether  the  publication  complained  of  be  a  libel  or  not ;  but 
the  proper  course  is  for  him  to  define  what  is  a  libel  in  point  of  law,  and  to 
leave  it  to  the  jury  to  say  whether  the  publication  in  question  falls  within 

Capital  and  Counties  Bank  v.  Henty 
(188-2)  7  App.  Gas.  741,  762,  52  L.  J. 
a  B.  232.— A,  C. 


(1)  Approved  in  Cox  v.  Lee  (1869) 
L.  R.  4  Ex.  284,  290,  38  L.  J.  Ex. 
219;  Henwood  v.  Harrison  (1872)  41 
L.  J.  C.  P.  206,  L.  R.  7  0.  P.  606,  628 ; 
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Pabmitrb  that  definition ;  and,  a^  incidental  to  that,  whether  it  is  calculated  to  injure 

V'  the  character  of  the  plaintiff. 

CouPLAND.  ^  publication  may  be  a  libel  on  a  private  per^son,  which  would  not  be  any 

libel  on  a  person  in  a  public  capacity;  but  any  imputation  of  unjust  or 

corrupt  motives  is  equally  libellous  in  either  case. 

This  ^^as  an  action  on  the  case  for  a  series  of  libels  published  of 
the  plaintiff,  the  late  mayor  of  the  borough  of  Winchester,  in  the 
Hampshire  Advertiser  newspaper,  between  the  17th  of  November, 
1838,  and  the  2nd  of  March,  1839,  imputing  to  him  partial  and 
corrupt  conduct,  and  ignorance  of  his  duties,  as  mayor  and  justice 
of  the  peace  for  the  borough.  The  defendants  pleaded  Not  guilty. 
At  the  trial  before  Coleridge,  J.,  at  the  last  Winchester  Assizes,  the 
learned  Judge,  in  the  course  of  his  summing  up,  stated  to  the  jury 
that  there  was  a  difference  with  regard  to  censures  on  public  and 
on  private  persons ;  that  the  character  of  persons  acting  in  a  public 
capacity  was  to  a  certain  extent  public  property,  and  their  conduct 
might  be  more  freely  commented  on  than  that  of  other  persons: 
and  having  told  the  jury  what,  in  point  of  law,  constituted  a  libel, 
he  left  it  to  them  to  say  whether  the  publications  in  question  were 
calculated  to  be  injurious  to  the  character  of  the  plaintiff.  The 
jury  having  found  a  verdict  for  the  defendants, 

Erie  J  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds,  (amongst  others),  1st,  that  the  learned  Judge 
ought  to  have  directed  the  jury  that,  in  point  of  law,  the  publica- 
tions complained  of  were  libels  on  the  plaintiff;  and,  secondly,  that 
it  was  a  misdirection  to  state  to  them  any  distinction  as  regarded 
publications  relating  to  public  and  to  private  individuals.  In  this 
Term, 

Crou'der  appeared  to  show  cause,  but  the  Court,  after  the 
report  of  the  learned  Judge  had  been  read,  called  upon 

Erie  and  Butt  to  support  the  rule  : 

The  learned  Judge  misdirected  the  jury,  in  not  stating  to  them, 
[  *106  ]  as  matter  of  *law,  that  these  publications  amounted  to  libels. 
When  words  spoken  are  complained  of  as  defamatory,  the  only 
questions  for  the  jury  are,  (supposing  them  to  be  proved  as  laid), 
whether  they  apply  to  the  plaintiff,  and  whether  the  meaning 
ascribed  to  them  in  the  innuendoes  is  made  out  by  the  evidence  : 
and  a  different  principle  cannot  be  applied  to  oral  and  to  written 
slander.     The  words  here  complained  of  were  clearly  actionable  if 
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spoken  ;  and  the  Judge  would  in  such  case  have  been  bound  to  tell  pabhitek 
the  jury,  that  if  they  were  meant  in  their  ordinary  sense,  the  coupland. 
plaintiff  was  entitled  to  recover.  It  has  been  often  entertained  as 
a  question  of  law  by  a  court  of  error,  whether  a  particular  writing 
amounts  to  a  libel.  In  Wright  v.  Clement  (i),  a  declaration  stating 
that  the  defendant  published  a  libel,  containing  false  and  scandalous 
matters  concerning  the  plaintiff,  in  substance  as  follows,  was  held 
bad  in  arrest  of  judgment,  on  the  ground  that  the  Court  must 
judge  whether  the  words  set  out  constituted  a  ground  of  action 
or  not. 

(Aldebson,  B.  :  That  is  for  the  benefit  of  the  defendant ;  the 
Court  are  to  see  whether,  in  any  reasonable  sense,  the  words  may 
be  innocent.) 

If  the  Court  are  so  to  judge  for  the  defendant,  whether  it  be  a  libel 
or  not,  so  must  they  also  for  the  plaintiff. 

(Aldebson,  B.  :  That  does  not  follow.) 

HoLBOYD,  J.,  there  says :  **  It  is  clear,  that  when  it  can  be  shown 
distinctly  what  the  instrument  is  upon  which  the  whole  charge 
depends,  that  instrument  must  be  shown  to  the  Court,  in  order  that 
they  may  form  their  judgment." 

(Aldebson,  B.,  referred  to  Chalmers  v.  Payne  (2).) 

Where  the  libel  is  in  a  foreign  language,  if  a  translation  of  it  only 
be  set  forth,  the  judgment  will  be  arrested  :  Zenobio  v.  Axtel  (3).  If 
the  defendant  demurs  to  the  declaration,  then  it  clearly  becomes  a 
question  of  law. 

(Aldebson,  B.  :  Then  he  admits  a  malicious  publication. 

Pabke,  B.  :  The  practice  used  to  be  as  you  say  before  Mr.  Fox's 

Act  (4).) 

s 

That  *Act  is  expressly  confined  to  criminal  cases.  [  •107  ] 

(Pabke,  B.  :  It  is  true ;  but  it  has  been  the  constant  practice,  in 
recent  times,  for  the  Judge  to  define  what  is  a  libel,  and  then  to 
leave  it  to  the  jury,  first,  whether  the  writing  complained  of  was 

(1)  22  R.  R.  465  (3  B.  &  Aid.  503).  (3)  3  R.  R.  142  (6  T.  R.  162). 

(2)  3  T.  R.  428,  n,  (4)  32  Geo.  III.  c.  60. 

34—2 
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parmiter     published  by  the  defendant ;  secondly,  whether  it  fell  within  the 
coupLAND.    definition  of  the  offence.) 

Lord  Mansfield  distinctly  laid  it  down,  in  the  case  of  Rex  v.  Dean 
of  St.  Asaph  (i),  as  a  general  rule  applicable  to  all  cases  where,  by 
the  form  of  the  pleading,  the  questions  of  law  and  fact  can  be 
severed,  that  the  jury  have  no  jurisdiction  to  decide  upon  the  law. 
Where,  indeed,  the  words  may  be  controlled  by  the  context,  or  are 
capable  of  more  than  one  meaning,  the  question  must  be  left  to  the 
jury  ;  but  here  there  is  nothing  whatever  to  throw  any  ambiguity 
upon  the  meaning  of  these  paragraphs. 

(Pabke,  B.  :  In  criminal  cases,  the  Judge  is  to  define  the  crime, 
and  the  jury  are  to  find  whether  the  party  has  committed  that 
offence.  Mr.  Fox's  Act  made  it  the  same  in  cases  of  libel,  the 
practice  having  been  otherwise  before.) 

In  the  next  place,  it  was  a  misdirection  to  state  to  the  jury  that 
there  was  a  distinction  as  to  libels  on  a  person  in  a  public  capacity. 
No  man  has  a  right  to  impute  to  another,  whether  filling  a  public 
capacity  or  not,  injustice  or  corruption. 

Croivder,  contra,  was  not  called  on  to  argue  the  above  points. 

Pabke,  B.  : 

The  verdict  is  unquestionably  wrong,  and  there  ought  to  be  a 
new  trial,  but  on  the  ground  of  its  being  a  wrong  verdict  only.  I 
think  there  was  no  misdirection  on  the  part  of  the  learned  Judge. 
One  of  the  grounds  upon  which  this  rule  was  obtained,  was,  that 
the  learned  Judge  ought  to  have  told  the  jury  that  the  terms  of 
these  papers  were  libellous,  and  not  to  have  left  that  as  a  question 
[  *io8  ]  of  fact  for  them  to  determine.  But  it  has  been  *the  course  for  a 
long  time  for  a  Judge,  in  cases  of  libel,  as  in  other  cases  of  a 
criminal  nature,  first  to  give  a  legal  definition  of  the  offence,  and 
then  to  leave  it  to  the  jury  to  say,  whether  the  facts  necessary  to 
constitute  that  offence  are  proved  to  their  satisfaction;  and  that, 
whether  the  libel  is  the  subject  of  a  criminal  prosecution,  or  civil 
action.  A  publication,  without  justification  or  lawful  excuse,  which 
is  calculated  to  injure  the  reputation  of  another,  by  exposing  him 
to  hatred,  contempt,  or  ridicule,  is  a  libel.     Whether  the  particular 

(1)  41  R.  K.  707  (2  Cr.  M.  &  R.  156). 
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publication,  the  subject  of  inquiry,  is  of  that  character,  and  would     I'asmiteb 

Mm 

be  likely  to  produce  that  effect,  is  a  question  upon  which  a  jury  is  coupland. 
to  exercise  their  judgment,  and  pronounce  their  opinion,  as  a 
question  of  fact.  The  Judge,  as  a  matter  of  advice  to  them  in 
deciding  that  question,  might  have  given  his  own  opinion  as  to  the 
nature  of  the  publication,  but  was  not  bound  to  do  so  as  a  matter 
of  law.  Mr.  Fox's  Libel  Bill  was  a  declaratory  Act,  and  put  prose- 
cutions for  libel  on  the  same  footing  as  other  criminal  cases. 

I  also  think  that  there  was  no  misdirection  in  the  other  part  of 
the  learned  Judge's  summing  up,  to  which  an  objection  was  raised. 
There  is  a  difference  between  publications  relating  to  public  and 
private  individuals.  Every  subject  has  a  right  to  comment  on 
those  acts  of  public  men  which  concern  him  as  a  subject  of  the 
realm,  if  he  do  not  make  his  commentary  a  cloak  for  malice  and 
slander  :  but  any  imputation  of  wicked  or  corrupt  motives  is 
unquestionably  libellous ;  and  such  appears  to  be  the  nature  of  the 
publications  here.  I  do  not  find  that  the  learned  Judge  stated 
otherwise  :  we  cannot  therefore  grant  a  new  trial,  as  for  a  mis- 
direction. 

Alderson,  B.  : 

I  entirely  concur.  The  first  question  is,  whether  the  learned 
Judge  ought  to  have  laid  it  down  positively,  that  if  the  publications 
were  proved,  and  the  words  were  used  in  their  ordinary  sense,  the 
jury  must  *find  that  they  were  libels.  I  think  it  would  not  be  [  *^^^  ] 
correct  so  to  do ;  but  that  he  ought — having  defined  what  is  a  libel 
— to  refer  to  the  jury  the  consideration  of  the  particular  publica- 
tion, whether  falling  within  that  definition  or  not.  I  think  that  if 
he  were  to  take  it  upon  himself  to  say  that  it  was  a  libel,  he  would 
be  wrong  in  doing  so. 

As  to  the  other  point,  there  certainly  is  a  material  distinction 
between  a  publication  relating  to  a  public  and  a  private  person, 
whether  they  be  libels.  That  criticism  may  reasonably  be  applied 
to  a  public  man  in  a  public  capacity,  which  might  not  be  applied 
to  a  private  individual.  The  same  thing  might  be  no  libel  on  me, 
which  might  be  a  very  grievous  and  injurious  libel  on  another. 
There  may  be,  and  I  think  in  this  case  there  was,  no  real  difference 
between  the  two  cases,  but  that  this  was  a  libel  on  the  plaintiff  in 
whatever  capacity.  But  I  think  the  learned  Judge  right  in  the 
general  observation,  although  I  might  differ  with  him  in  its  appli- 
cation to  the  particular  case.     Probably,  indeed,  he  applied  it  only 
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to  the  question  as  to  the  amount  of  damages.     It  is  however  saffi- 
cient  to  say,  that  it  does  not  appear  to  me  to  be  a  misdirection. 


GuRNBY,  B.,  concurred. 


Rule  ahsolnUf  on  payment  of  costs. 


1840. 

£jrch,  of 
Pleas, 

[109] 


[•JIO] 


MARSHALL   v.   LYNN  (1). 

(6  Meeson  &  Welsby,  109—119 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  126.) 

The  terms  of  a  written  contract  for  the  sale  of  goods,  falling  within  the 
operation  of  the  Statute  of  Frauds,  cannot  be  varied  or  altered  hy  parol ; 
and  where  a  contract  for  the  bargain  and  sale  of  goods  is  made,  stating  a 
time  for  the  delivery  of  them,  an  agreement  to  substitute  another  day  for 
that  purpose  must,  in  order  to  be  valid,  be  in  writing. 

Assumpsit.  The  first  count  of  the  declaration  alleged,  that  the 
defendant  theretofore,  to  wit,  on  the  15th  of  December,  1838, 
bargained  for  and  bought  of  the  plaintiff,  and  the  plaintiff  at  the 
request  of  the  defendant  then  sold  to  the  defendant,  a  large  quantity, 
to  wit,  as  many  potatoes  *as  would  load  a  certain  brig  or  vessel  of 
the  plaintiff  called  the  Kitty y  that  is  to  say,  from  sixty  to  seventy 
lasts,  to  be  shipped  on  board  the  said  vessel  on  her  next  arrival  at  the 
port  of  Wisbech,  in  the  county  of  Cambridge,  the  said  potatoes  to 
consist  of  what  pink  kidneys  the  said  plaintiff  then  had,  and  the 
residue  to  consist  of  round,  white,  and  blue  potatoes,  and  to  be  paid 
for  at  the  rate  or  price  of  4«.  &d,  per  sack  for  each  and  every  sack 
of  the  said  pink  kidneys,  and  at  the  rate  or  price  of  4«.  M.  per  sack 
for  each  and  every  sack  of  the  said  round,  white,  and  blue  potatoes, 
of  fifteen  stones  net  merchants'  ware,  to  be  delivered  by  the  plaintiff 
to  the  defendant  free  on  board  the  said  brig  or  vessel,  and  to  be 
paid  for  by  the  said  defendant  on  such  deliveiy  thereof  as  aforesaid. 
The  declaration  then,  after  alleging  mutual  promises  for  the  per- 
formance of  the  terms  of  the  contract,  and  averring  the  arrival  of 
the  Kitty  at  Wisbech  on  the  25th  of  December,  1888,  the  same  being 
her  next  arrival  after  the  making  of  the  agreement,  averred,  that  he 
the  plaintiff  has  always  on  and  after  such  arrival  of  the  said  brig  or 
vessel  as  aforesaid,  been  ready  and  willing,  and  then  tendered  and 
offered  to  ship  the  said  potatoes  free  on  board  the  said  brig  or 
vessel,  and  to  deliver  the  said  potatoes  to  the  defendant  according 

(1)  Se«  Nolle  V.  Ward  (1866)  L.  R.  Ex.  195,  44  L.  J.  Ex.  130;  Hickman 

1  Ex.  117,  2  Ex.  135,  36  L.  J.  Ex.91 ;  v.  Haynes  (1875)  L.  R,  10  C.  P.  598, 

Oijie  v.  Vane  (1867)  L.  R.  2  Q.  B.  275,  44  L.   J.  C.  P.  358,  where  this  case 

3  Q.  B.  272,  36  L.  J.  Q.  B.  175 ;  Tyern  was  cited  with  approval  by  the  ("ourt. 

v.  Rosedale  Irtm  Co,   (1875)  L.  R.  10  —A.  C. 
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to  the  terms  of  the  bargain  and  sale ;  but  that  the  defendant  then  Marshall 
wholly  discharged  the  plaintiff  from  making  such  shipment  and  ltkx. 
delivery,  and  then  requested  the  plaintiff  to  delay  such  shipment 
and  delivery  until  the  said  brig  or  vessel  should  have  made  a  certain 
other  voyage  from  the  port  of  Wisbech,  and  should  have  again 
arrived  at  the  said  port  of  Wisbech  on  her  return  from  such  last- 
mentioned  voyage,  to  which  said  last-mentioned  proposal  and 
request  of  the  said  defendant  the  plaintiff  then  consented  and 
agreed ;  and  thereupon,  in  consideration  of  the  last-mentioned 
premises,  and  that  the  plaintiff  at  the  like  request  of  the  defendant 
had  then  promised  the  defendant  to  ship  and  deliver  the  said 
potatoes  to  the  defendant,  according  *to  the  said  last-mentioned  [*iuj 
proposal  and  request  of  the  said  defendant,  the  said  defendant  then 
promised  the  plaintiff  to  accept  the  said  potatoes  of  and  from  the 
plaintiff,  and  to  pay  him  for  the  same,  on  the  delivery  thereof  to 
the  defendant  as  last  aforesaid.  And  the  plaintiff  in  fact  says,  that 
the  said  brig  or  vessel  of  the  plaintiff  did  afterwards,  and  after  the 
making  of  the  last-mentioned  promise,  to  wit,  on  the  1st  of  February, 
1889,  arrive  at  the  said  port  of  Wisbech  on  her  return  from  the  said 
last-mentioned  voyage  as  aforesaid,  of  which  the  defendant  after- 
wards, to  wit,  on  the  8th  of  February,  1839,  had  notice ;  and 
although  the  plaintiff  was  afterwards,  and  within  a  reasonable  time 
after  the  said  1st  of  February,  to  wit,  on  the  8th  of  February,  1839, 
ready  and  willing,  and  then  tendered  and  offered  to  ship  the  said 
potatoes  free  on  board  the  said  brig  or  vessel,  and  to  deliver  the 
same  to  the  defendant  upon  the  terms  aforesaid,  of  which  said  last- 
mentioned  premises  the  defendant  then  had  notice,  and  was  then 
requested  by  the  plaintiff  to  attend  to  such  last-mentioned  shipment, 
and  to  accept  and  pay  for  the  said  potatoes  on  the  terms  aforesaid : 
yet,  that  the  defendant,  not  regarding  his  said  last-mentioned 
promise,  did  not  nor  would,  at  the  said  time  when  he  was  so 
requested,  or  at  any  time  before  or  afterwards,  accept  the  said 
potatoes,  or  any  part  thereof,  of  or  from  the  plaintiff,  or  pay  him  for 
the  same  at  the  rate  aforesaid  or  otherwise,  but  then  wholly  refused 
so  to  do :  concluding  with  an  averment  of  special  damage  in 
respect  of  the  keeping  and  selling  of  the  potatoes. 

There  were  also  counts  for  freight,  demurrage,  goods  sold  and 
delivered,  and  for  money  found  to  be  due  upon  an  account  stated. 

Fleas,  1st,  non  aasnmimt ;  2ndly,  as  to  the  first  count,  that  the 
defendant  was  always,  from  the  time  of  the  arrival  of  the  said 
brig  or  vessel  at  the  said  port  of  Wisbech,  on  her  return  from  the 
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Mabshall  laet-inentioned  voyage  in  the  said  first  count  *mentioned,  hitherto, 
Lynn.  ready  and  willing  to  accept  the  said  potatoes  of  and  from  the  plaintiff, 
[  '112  ]  and  pay  him  for  the  same  on  the  delivery  thereof  as  aforesaid,  and 
then  would  have  attended  to  the  shipment  and  delivery  thereof, 
according  to  the  said  notice  and  request  of  the  plaintiff  in  the  said 
first  count  mentioned,  and  would  have  accepted  and  paid  for  the 
said  potatoes  upon  the  terms  in  the  said  first  count  mentioned, 
but  that  the  plaintiff,  immediately  after  the  said  second  arrival  of 
the  said  brig  or  vessel  as  aforesaid,  and  the  giving  such  notice 
and  the  making  such  request  as  aforesaid,  and  before  a  reasonable 
time  for  the  defendant's  complying  with  the  said  notice  and  request 
had  elapsed,  and  before  the  defendant  could  attend  to  such  ship- 
ment and  delivery  as  aforesaid,  to  wit,  on  the  said  8th  of  February, 
1839,  aforesaid,  without  the  consent  or  knowledge  of  the  defendant, 
wrongfully  shipped  the  said  potatoes  oh  board  the  said  brig  or 
vessel,  and  consigned,  and  carried  and  conveyed  away  the  same  to 
certain  places  to  the  defendant  unknown,  and  wrongfully  prevented 
the  defendant  from  attending  to  the  shij)ment  and  delivery  of  the 
said  potatoes,  and  from  accepting  the  same  according  to  the  said 
agreement  in  the  said  first  count  mentioned,  and  wholly  discharged 
and  hindered  the  defendant  from  the  performance  of  the  said 
agreement  and  promise  so  made  by  him  as  aforesaid. 

Replication,  de  injuria. 

At  the  trial  before  Yaughan,  J.,  at  the  last  Summer  Assizes  for 
Cambridge,  it  appeared  that  on  the  15th  of  December,  1838,  the 
plaintiff  and  defendant  entered  into  a  written  contract,  of  which 
the  following  is  a  copy : 

"  Wisbech,  15th  December,  1838. 

**  Bought  of  Mr.  Thomas  Marshall,  as  many  potatoes  as  will  load 
his  brig  the  Kitti/,  Captain  William  Scott,  say  from  sixty  to  seventy 
lasts,  to  be  shipped  on  board  the  above  vessel  on  her  arrival  here 
the  next  time — say  what  pink  kidneys  he  has  at  4«.  6d.  per  sack, 
r  *n3  1  and  the  round,  white,  *and  blue  ones  at  4«.  Sd.  per  sack,  of  fifteen 
ounces  net  merchants'  ware,  free  on  board  the  said  ship — payment, 
cash  on  delivery. 

"  (For  William  Lynn), 
** Witness,  "Robert  Lynn. 

**  T.  Marshall." 

On  the  25fch  of  December,  the  Kittif  arrived  at  Wisbech,  that 
l)eing  the  next  arrival  after  the  making  of  the  contract,  and  oij 
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the  following  day,  the  plaintiff's  son  informed  the  defendant  that  the  Marshall 
Kitty  would  be  ready  to  take  in  the  potatoes  on  the  28th,  when  lynn. 
the  defendant  requested  that  the  plaintiff  would  let  the  vessel  go 
to  Lynn  and  load  a  cargo  of  potatoes  which  he  had  purchased 
there,  and  for  which  he  could  not  obtain  a  vessel,  and  take  them  to 
London ;  and  he  then  promised  the  plaintiff  to  take  the  plaintiff's 
potatoes  the  next  time  the  Kitty  came  to  the  port  of  Wisbech. 
This  proposal  was  agreed  to,  on  the  understanding  that  the  plain- 
tiff's  potatoes  should  be  taken  the  next  time  the  Kitty  came.  In 
pursuance  of  this  arrangement  the  Kitty  sailed  to  Lynn,  and,  after 
proceeding  to  London,  and  there  discharging  her  cargo,  she  returned 
to  Wisbech,  and  arrived  there  on  the  7th  of  February.  On  the 
8th  of  February  the  vessel  was  ready  to  receive  the  potatoes,  of 
which  the  defendant  had  full  notice,  and  was  requested  to  take 
them;  but  the  defendant  said  he  could  not  take  them  then,  nor 
did  he  know  when  he  could ;  and  he  ultimately  declined  taking 
them.  They  were  afterwards  shipped  to  London,  and  there  sold 
by  the  plaintiff,  who  brought  this  action  to  recover  the  loss  sus- 
tained by  the  defendant's  non-performance  of  the  contract.  It 
was  contended  at  the  trial,  on  the  part  of  the  defendant,  that  the 
alteration  in  the  time  fixed  by  the  terms  of  the  original  contract 
for  shipping  the  potatoes  was  a  variation  of  it  in  a  material  part, 
and  ought  to  have  been  in  writing.  The  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  *nonsuit.  [  ♦lu  ] 

Storks,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  accordingly, 
against  which 

Kelly  and  Gunning  now  showed  cause  : 

A  contract  for  the  sale  of  goods  to  an  amount  exceeding  10^. 
must  be  in  writing,  by  the  provisions  of  the  Statute  of  Frauds; 
but  that  statute  does  not  require  either  the  time,  or  the  particular 
mode,  of  the  delivery  of  the  goods  to  be  in  writing,  and  in  this  case 
there  was  a  sufficient  memorandum  of  the  contract  for  the  sale. 
This  case  falls  strictly  within  that  case  of  Cuff  v.  Pnin{i),  and  is  dis- 
tinguishable from  Go88  v.  Lord  Xiufcnt  (2),  which  was  decided  upon 
the  4th  section  of  the  Statute  of  Frauds,  and  in  which  the  dis- 
tinction between  that  section  and  the  17th  is  recognised.  The 
Court  did  not  there  decide  whether  Cuff  v.  Penn  was  good  law  or 

(1)  14  B.  B.  384  (1  M.  &  S.  21),  (2)  39  B.  B,  392  (5  B.  &  Ad.  58). 
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marsuall  not,  though  undoubtedly  Parkb,  J.,  in  the  course  of  the  argument, 
ltnn.  appears  to  have  doubted  the  correctness  of  that  decision.  No 
doubt,  a  written  contract  cannot  be  contradicted  by  parol,  but  it  may 
be  varied  or  discharged  by  parol,  where  there  is  no  statutable  pro- 
vision to  prevent  it.  The  17th  section  (i)  enacts,  "  that  no  contract 
for  the  sale  of  any  goods,  wares,  and  merchandizes  for  the  price  of 
101.  or  upwards  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized."  That  is, 
that  no  contract  shall  be  binding  for  the  sale  of  goods,  unless  it  be 
in  writing:  it  is  not  material  that  the  time  stipulated  for  their 
delivery  should  be  in  writing,  as  that  is  not  a  material  part  of  the 
contract  of  sale.  The  object  of  the  statute  was  to  guard  the  public 
against  evidence  of  a  contract  being  given,  when  no  contract  has 
[•115]  been  entered  into  at  all;  but  where  there  *is  evidence  of  some 
written  contract,  that  is  sufficient,  without  setting  out  the  whole  of 
the  contract.  If  it  is  held  to  be  material  that  every  particular 
of  a  contract  is  to  be  inserted,  and  that  it  cannot  be  varied  from 
afterwards,  the  consequences  will  be  most  serious.  Suppose,  in  the 
case  of  a  sale  of  wines,  the  seller  enters  into  a  written  contract  to 
deliver  the  wine  at  28,  Grosvenor  Street,  and  it  turns  out,  on 
inquiry,  that  the  purchaser  lives  at  No.  80,  is  he  to  be  at  liberty 
to  repudiate  the  contract  on  that  ground,  after  having  subsequently 
requested  that  the  wine  should  be  delivered  at  No.  80?  That 
would  be  a  variation  as  to  the  place ;  then  as  to  the  time :  suppose 
a  gentleman,  living  out  of  town,  enters  into  a  written  contract,  by 
which  goods  are  to  be  sent  by  a  particular  coach,  as,  for  instance, 
the  ten  o'clock  coach,  but  he  afterwards  requests  them  to  be  sent 
by  the  eleven  o'clock  coach,  because  he  is  going  by  that  coach,  can 
it  be  said  that  that  would  avoid  the  contract  ?  Such  a  circum- 
stance as  that  last  mentioned  is  of  frequent  occurrence,  and  is 
done  for  the  convenience  of  the  purchaser.  To  say  tliat  such  a 
slight  variation  from  the  written  contract,  agreed  to  subsequently 
by  parol,  would  render  it  nugatory,  would  lead  to  the  greatest 
injustice.  In  Ciif  v.  iV;???,  Lord  Ellenborough  says,  "The 
principal  design  of  the  Statute  of  Frauds  was,  that  parties  should 

(1)  Repealed  and  re-enacted  by  the      c.  71).     See  s»8.  4  and  60.— A,  (\ 
Sale  of  Goods  Act,  1893  (56  &  57  Vict. 
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not  have  imposed  upon  them   burdensome  contracts  which  they    Marshall 

never  made,  and  be  fixed  with  goods  which  they  never  contem-        lynn. 

plated  to  purchase."  .  .  .  **  But  here,  what  has  been  done  is  only 

in   performance    of  the   original   contract.     It   is   admitted   that 

there  was  an  agreed  substitution  of  other  days  than  those  originally 

specified  for  its  performance;  still  the  contract  remains."     Now 

that  is  precisely  the  present  case :  there,  one  day  was  substituted 

for  another ;  here,  one  of  the  ship's  voyages  was  substituted  for 

another.    The  case  of  Warren  v.  Staggy  cited  in  Littler  v.  Holland  (i), 

shows  that  the  time  of  delivery  is  not  a  material  part  of  the  contract* 

*and,  if  varied  by  subsequent  agreement,  it  is  to  be  considered  only       [  '^^  ] 

as  a  continuation  of  the  first  contract.    And  in  Hoadhf  v.  M'Laine  (2) 

it  was  held,  that  where  an  executory  contract  is  entered  into  for 

the  fabrication  of  goods,  without  any  agreement  as  to  the  price, 

the  memorandum   of    the    contract,  required  by  the    Statute  of 

Frauds,   is  sufficient  without  specification  of  price.     That  shows 

that  the  statute  does  not  require  every  term  of  the  contract  to  be 

in  writing. 

(Parke,  B.  :  No  doubt,  every  particular  of  the  contract  need  not 
be  mentioned ;  but  if  mentioned,  it  must  be  observed.  I  do  not 
apprehend  you  can  go  into  a  distinction  between  the  material  and 
the  immaterial  parts  of  the  contract.  How  can  you  tell  what  part 
of  a  contract  is  material,  and  what  not  ?  The  recent  case  of  Stead 
V.  Dauber  (3)  appears  to  have  entirely  overturned  the  authority  of 
Cttfy.  Penn.) 

That  case  is  distinguishable  from  the  present,  as  there  the  goods 
were  of  a  fluctuating  value,  the  price  was  not  mentioned,  and  there- 
fore the  time  of  delivery  was  of  the  essence  of  the  contract.  In 
this  case,  the  price  of  thegoods  was  fixed  by  the  contract. 

Storks,  Serjt.,  contra,  was  stopped  by  the  Court. 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  If  it 
had  not  been  for  the  decision  in  the  case  of  Stead  v.  Danher,  I 
should  have  wished  to  hear  the  argument  on  the  other  side,  and 
probably  to  have  taken  time  to  consider ;  but  as  the  case  of  Cuff  v. 
Penn,  which  had  before  been  very  much  doubted,  appears  to  have 

(1)  3  T.  R.  591.  Moore  &  Scott,  340). 

(2)  38  R.  R.  510  (10  Bing.  482;  4  (3)  50  R.  R.  327  (2  P.  &  D.  447). 
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Marshall    been  overruled  by  St^ad  v.  Dawber,  we  do  not  think  it  necessary  to 
Lynn.        do  80.   Here  there  was  an  original  contract  in  writing  to  send  these 
goods  by  the  first  vessel ;  an  alteration  as  to  the  time  of  their 
delivery  was  subsequently  made   by  parol;    and  the  point  to  be 
decided  is,  whether  such  an  alteration,  by  parol,  of  the  written 
contract,  can  be  binding.     It  appears  to  me  that  it  cannot ;  and 
[  'in  ]      that  the  same  rule  *mu8t  prevail  as  to  the  construction  of  the  17th 
section  of  the  Statute  of  Frauds,  which  has  already  prevailed  as  to 
the  construction  of  the  4th  section.     The  decision  in  Go8S  v.  Lonf 
Nuffenty  the  principle  of  which  I  have  no  doubt  is  perfectly  correct, 
has  clearly  established,  with   respect  to  the  case  of  a  contract 
relating  to  the  sale  of  an  interest  in  lands,  that  if  the  original 
written  contract  be  varied,  and  a  new  contract,  as  to  any  of  its 
terms,  substituted  in  the  place  of  it,  that  new  contract  cannot  ]>e 
enforced  in  law,  unless  it  also  be  in  writing.     The  question  is, 
whether  the  same  reasoning  does  not  apply  to  a  contract  for  the 
sale  of  goods,  under  the  17th  section.     (His  Lordship  read  that 
section.)     It  appears  to  me  that  no  distinction  can  be  made :  and  I 
must  also  observe,  that  it  seems  to  me  to  be  unnecessary  to  inquire 
what  are  the  essential  parts  of  the  contract,  and  what  not,  and  that 
every  part  of  the  contract,  in  regard   to   which  the  parties  are 
stipulating,  must  be  taken  to  be  material ;  and  perhaps,  therefore, 
the  latter  part  of  the  judgment  in  Stead  v.  Daicher  may  be  con- 
sidered as  laying  down  too  limited  a  rule.     Every  thing  for  which 
the  parties  stipulate  as  forming  part  of  the  contract  must  be  deemed 
to  be  material.     Now,  in  this  case,  by  the  original  contract,  the 
defendant  was  to  accept  the  goods,  provided  they  were  sent  by  the 
first  ship :  the  parties  afterwards  agreed  by  parol  that  the  defendant 
would  accept  the  goods  if  they  were  ^ent  by  the  second  ship,  on  a 
subsequent  voyage :  that  appears  to  me  to  be  a  different  contract 
from  what  is  stated  before.      Such  was  my  strong  impression, 
independently  of  any  decision  on  the  point :  but  the  case  of  St^^a^l 
V.  Dawher  is  precisely  in  point  with  the  present,  and  on  looking  at 
the  judgment,  it  does  not  appear  to  proceed  altogether  upon  the 
time  being  an  essential  part  of  the  contract,  but  on  .the  ground  that 
the  contract  itself,  whatever  be  its  terms,  if  it  be  such  as  the  law 
recognises  as  a  contract,  cannot  be  varied  by  parol.     It  has  been 
said  that  the  adoption  of  this  rule  will  produce  a  great  deal  of 

[  •lis  ]  inconvenience ;  I  am  not,  however,  aware  of  much  ^practical 
inconvenience  that  can  result  from  it,  and  none  that  furnishes  any 
reason  for  altering  the  rule  of  law  in  r      ect  of  these  mercantile 
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contracts.  They  frequently  vary  in  terms,  and  admit  of  some  Marshall 
latitude  of  construction,  but  the  expressions  used  in  them  generally  lynk. 
indicate  the  intention  of  the  parties  sufficiently  well;  there  is  a 
sort  of  mercantile  short-hand,  made  up  of  few  and  short  expressions, 
which  generally  expresses  the  full  meaning  and  intention  of  the 
parties.  On  the  whole,  it  appears  to  me  that  no  reasonable  dis- 
tinction  can  be  made  between  this  case  and  that  of  Goss  v.  Lord 
Nugent.  This  is  a  new  contract,  incorporating  new  terms,  and  I 
think  it  cannot  be  enforced  by  action,  unless  there  is  a  note  in 
writing,  expressing  those  new  terms  distinctly,  or  in  the  mercantile 
phraseology  which,  as  I  have  already  said,  admits  of  some  latitude 
of  interpretation.  This  action,  therefore,  cannot  be  maintained, 
and  a  nonsuit  must  be  entered. 

Alderson,  B.  : 

I  am  of  the  same  opinion,  and  entirely  concur  with  what  has 
fallen  from  my  brother  Parke.  By  the  4th  section  of  the  Statute 
of  Frauds,  it  is  provided  that  the  contracts  therein  mentioned  shall 
be  in  writing,  otherwise  no  action  shall  be  maintained  on  them. 
The  17th  section  requires  that  some  note  or  memorandum  in 
writing  of  the  bargain  before  made,  shall  be  signed  by  the  party 
to  be  charged  by  such  contract,  or  his  agent  lawfully  authorized. 
There  is  undoubtedly  a  distinction  between  the  two  enactments,  for 
by  the  4th  section  the  whole  contract  must  be  in  writing,  including 
the  consideration  which  induced  the  party  to  make  the  stipulation 
by  which  he  is  to  be  bound ;  but  by  the  17th  section,  it  is  sufficient 
if  all  the  terms  by  which  the  defendant  is  to  be  bound  are  stated  in 
writing,  so  as  to  bind  him.  Now  here  there  is  a  stipulation  which 
is  to  bind  the  defendant,  and  it  is  proposed  to  alter  that  by  parol, 
which  cannot  be  done.  It  is  much  better  plainly  to  define  what 
the  law  is,  than  to  attempt  to  create  fanciful  distinctions.  Here 
there  is,  as  to  one  of  the  terms  *by  which  the  party  is  to  be  bound,  [  '119  ] 
entirely  a  new  contract,  and  the  law  requires  that  such  new  contract 
should  be  in  writing. 

GURNEY,  B. : 

I  am  of  the  same  opinion.  This  is  a  new  contract,  and  the  law 
which  requires  the  one  contract  to  be  in  writing,  requires  the  other 
to  be  in  writing  also. 

BoLFE,  B.,  concurred. 

Rule  absolute. 


r  * 
I 
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1840.  AETHUE  AND  Anothkr  v.  BAETON  (1). 

£^f,f  (6  Meeson  &  Welsby,  138—144 ;  S.  C.  9  L.  J.  (N.  8.)  Ex.  187.) 

f^**  The  master  of  a  ship  has  authority  by  law  to  pledge  the  credit  of  hi*. 

I-    '     '  owner,  I'esident  in  England,  for  money  advanced  to  the  master   in   an 

English  port  where  the  owner  has  no  agent,  if  such  advance  of  money  wzls 
necessaiy  for  the  prosecution  of  the  voyage ;  and  whether  it  was  so  or  not  is 
a  question  for  the  jury. 

Debt  for  money  lent,  and  on  an  account  stated.  Plea,  nnnqiiam 
indehitattts.  At  the  trial  before  Patteson,  J.,  at  the  last  Merioneth- 
shire Assizes,  the  facts  appeared  to  be  as  follows.  The  defendant, 
a  gentleman  residing  near  Portmadoc,  in  Merionethshire,  was  the 
owner  of  a  coasting  vessel  called  the  Progress,  which  was  generally 
employed  in  the  conveyance  of  slates  from  Portmadoc  to  different 
places  on  the  coast,  and  in  bringing  back  return  cargo  of  any 
goods  that  might  be  required  in  that  neighbourhood.  In  January, 
1837,  the  vessel  had  taken  out  a  cargo  of  slates,  and  on  her  return 
home  was  stranded  in  Bude  Bay,  in  Cornwall.  The  defendant 
had  an  agent  at  Bude,  from  whom  the  master  obtained  a  sum 
of  15{.,  which  was  expended  in  victualling  the  vessel,  and  other 
necessary  expenses.  She  proceeded  on  her  voyage  homeward,  and 
put  into  Swansea  harbour,  where  the  master  borrowed  from  the 
plaintiffs,  (who  were  merchants  at  Swansea  and  Neath,  and  had 
contracted  to  ship  on  board  the  vessel  a  cargo  of  culm,  consigned 
to  a  Mr.  Williams,  residing  near  Portmadoc),  a  sum  of  61.,  which 
was  applied  as  follows :  1{.  Is.  for  loading  the  vessel  and  getting 
out  the  ballast ;  11.  for  a  pilot ;  ISs.  &d,  for  a  new  chart  and 
for  the  repair  of  the  compass — the  chart  having  been  lost  and 
the  compass  damaged  when  the  vessel  was  stranded, — and  the  rest 
for  provisions,  and  in  payments  to  the  broker  for  clearing  out  the 
vessel.  These  payments  exhausted  the  whole  of  the  5Z.,  with  the 
exception  of  2«.  6cZ.,  which  the  master  paid  over  to  the  defendant 
on  his  arrival  at  Portmadoc.  It  appeared  that  the  defendant 
had  no  agent  at  Neath  or  Swansea..  Those  places  are  about 
forty  miles  from  Portmadoc,  and  a  letter  written  there,  and  sent 
by  post  to  the  defendant,  might  have  been  answered  in  about 
139  ]  four  days.  The  master  sailed  for  Portmadoc,  *with  a  fair  wind, 
on  the  day  after  the  advance  of  the  52. 

For  the  defendant,  it  was  contended  that  the  action  was  not 
maintainable,  for  that  the  master  of  a  coasting  vessel,  in  an  English 

(1)  Approved  in  Giinn  v.  Roberta  (1874)  L.  R.  9  C.  P.  331,  43  L.  J.  C.  P. 
233.— A.  C. 
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port,  had  no  authority  by  law  to  borrow  money  on  the  credit  Arthur 
of  the  owner.  The  learned  Judge  reserved  this  point.  The  barton. 
defendant  then  adduced  evidence  to  show  that  in  fact  the  credit 
was  expressly  given  by  the  plaintiffs  to  Mr.  Williams,  the 
consignee  of  the  cargo.  The  learned  Judge  left  it  to  the  jury 
to  say,  first,  whether  the  supply  of  money  by  the  plaintiffs  was 
obtained  by  the  master  for  the  necessary  use  of  the  vessel ;  and 
secondly,  whether  it  was  advanced  on  the  credit  of  the  defendant 
or  of  Williams:  and  the  jury  found  for  the  plaintiff,  damages 
4/»  lis.  6rf.,  leave  bemg  reserved  for  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  action  was 
not  maintainable. 

In  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  accordingly, 
against  which,  in  this  Term, 

Cresswell,  IVeUhy,  and  Townsend  showed  cause  : 

The  jury  having  found  that  this  money  was  borrowed  by  the 
master,  and  applied,  for  the  necessary  use  of  the  vessel,  in 
a  port  where  the  defendant  had  no  agent,  the  plaintiffs  are  entitled 
by  law  to  charge  the  owner  with  it.  The  rule  of  law  on  this 
subject  is  not  limited  to  cases  where  the  materials  are  supplied 
or  money  advanced  to  the  master  in  a  foreign  port ;  it  is  founded 
upon  the  general  control  of  the  master  over  the  vessel,  which 
is  necessarily  vested  in  him  for  the  safe  and  due  prosecution  of  the 
voyage,  and  the  preservation  of  the  ship  and  crew.  Here  there 
was  no  deviation  from  the  due  and  proper  course  of  the  voyage, 
and  the  master  obtained  the  money  for  the  purpose  of  carrying 
it  into  effect. 

(Parke,  B.  :  The  law  is  more  strict  as  to  the  borrowing  of  money 
than  as  to  repairs  of  the  vessel.) 

The  principle  is  the  same,  although  in  the  former  *case  a  more  [  *i^o  ] 
pressing  necessity  may  be  necessary  to  be  shown,  but  that  is  a 
question  for  the  determination  of  the  jury.  Webster  v.  Seekamp  (i) 
is  a  distinct  authority  that  the  owner  is  liable  for  necessary  repairs 
done  to  the  ship  in  an  English  port,  on  the  order  of  the  master ; 
and  the  Court  assign  a  large  meaning  to  the  term  ''  necessary 
repairs,"  viz.  such  as  are  reasonably  fit  *and  proper  for  the  voyage, 
and  such  as  a  prudent  owner  himself  would  order  if  present.     There, 

(1)  23  R.  B,  307  (4  B.  &  Aid.  452). 


544  1840.    EX.    6  MEE.  &  W.  140—141.  iR.k. 

Abthuk  Abbott,  Ch.  J.,  says,  '*  The  general  rule  is,  that  the  master  may 
Bakton.  "^i^^l  ^is  owners  for  necessary  repairs  done,  or  supplies  provided 
for  the  ship/'  And  Bayley,  J.,  **It  is  within  the  scope  of  his 
authority  to  order  such  repairs  or  supplies  as  it  may  reasonably  be 
supposed  that  the  owners^  if  they  had  had  an  opportunity  of  deciding 
for  themselves,  would  have  ordered."  It  may  be  said,  that  in  the 
case  of  the  advance  of  money,  there  is  greater  danger  of  its 
subsequent  misapplication  by  the  master;  but  that  argument 
would  as  strongly  apply  to  the  case  of  an  advance  abroad.  The 
master  is  not  bound  to  hypothecate  the  ship  or  cargo. 

(Pabke,  B.  :  Is  the  application  of  the  money  to  the  purposes 
of  the  vessel  anything  more  than  strong  evidence  of  the  necessity  ? 
So,  the  subsequent  misapplication  would  only  be  evidence  that 
the  master  had  not  really  borrowed  the  money  for  the  purposes 
of  the  vessel.) 

It  was  formerly  considered  that  a  party  supplying  necessaries  to 
a  ship,  even  without  any  hypothecation,  had  not  only  the  personal 
security  of  the  owners,  but  also  the  security  of  the  specific  ship : 
Rich  V.  Coe  (i),  Farmer  v.  DavU  (2)  :  and  although  that  doctrine 
is  now  exploded,  yet  the  rule  as  to  the  personal  liability  of  the  owner 
remains  unaltered,  and  must  equally  apply  to  an  advance  in  an 
English  and  a  foreign  port.  It  is  laid  down  in  Abbott  on  Shipping  (3), 
(without  anything  to  restrict  the  application  of  the  rule  to  foreign 
[  'HI  ]  ports),  that  **  the  business  of  fitting  out,  victualling,  and  *manning 
the  ship  is  left  wholly  to  the  management  of  the  master  in  places 
where  the  owners  do  not  reside,  and  have  no  established  agent :  " 
and  that  '*  his  character  and  situation  furnish  presumptive  evidence 
of  authority  from  the  owners  to  act  for  them  in  these  cases." 
Robinson  y.  Lyall  (4)  appears  to  be  a  direct  authority  in  favour  of 
the  plaintiff.  That  was  an  action  against  a  shipowner  in  London, 
to  recover  a  sum  of  money  furnished  to  the  master  at  Portsmouth, 
on  the  return  of  the  vessel  from  a  foreign  voyage,  in  order  to 
pay  seamen's  wages,  and  other  debts  contracted  by  the  master 
at  that  place  for  necessaries  for  the  use  of  the  ship,  some  of  which 
were  contracted  on  the  outward  voyage.  Holroyd,  J.,  at  the  trial, 
nonsuited  the  plaintiff,  on  the  ground  that  the  master  could  not 
bind  the  owner,  even  for  necessaries,  in  England ;  but  the  Court 

(1)  Cowp.  636.  (3)  6th  ed.  p.  116. 

(2)  7  T.  R.  312.  (4)  7  Price,  592. 
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set  aside  the  nonsuit,  holding  the  owner  liable  for  all  such  money  Arthur 
as  had  been  advanced  necessarily;  and  directed  the  verdict  to  babton. 
be  entered  for  the  plaintiff  for  such  sum  as  should  be  awarded 
to  be  due  for  seamen's  wages,  in  respect  of  which  alone  a  supply 
of  money  was  necessary  for  the  then  present  use  of  the  vessel. 
Here,  also,  some  of  the  payments  made  by  the  master  must 
necessarily  be  made  in  ready  money — for  instance,  the  charge  for 
a  pilot,  and  the  payments  for  clearing  out  the  vessel.  And  it  was 
more  for  the  benefit  of  the  owner  that  he  should  be  the  debtor 
of  the  plaintiflFs  for  one  single  sum,  than  of  many  persons  for 
different  small  amounts,  for  articles  obtained  on  credit.  They  cited 
also  Rochery.  Busker  (i),  and  Palmer  v.  Oooch(2). 

Jervis  and  Cowling,  in  support  of  the  rule  : 

The  master  had  no  authority  by  law  to  pledge  the  credit  of  his 
owner  for  this  money.  The  advance  of  money  is  very  different 
from  the  supply  of  goods,  or  the  doing  of  repairs  to  the  ship.  The 
master  does  not  represent  the  owner  to  the  *full  extent  of  his  [  •HS  ] 
authority,  but  only  so  far  as  is  necessary  for  the  prosecution  of  the 
voyage;  and  for  that  purpose,  in  an  English  port,  it  is  not  necessary 
that  he  should  have  authority  to  borrow  money.  Abroad,  he  can 
only  borrow  money  where  he  can  pledge  the  security  of  the  ship. 
The  owner  cannot  know  that  the  money,  when  obtained,  will  be 
properly  applied ;  in  the  case  of  repairs,  the  party  who  does  them 
sees  that  they  are  necessary  to  be  done.  Robinson  v.  Lyail^  which 
is  the  only  case  cited  of  an  advance  of  money  in  an  English  port, 
is  very  shortly  reported,  and  there  is  no  statement  of  the  judgment 
of  the  Court ;  but  admitting  its  authority,  it  is  distinguishable  from 
the  present  case,  because  there  the  money,  in  respect  of  which  only 
the  verdict  was  ultimately  entered,  was  advanced  to  pay  seamen's 
wages,  without  the  payment  of  which  the  ship  could  not  leave  the 
port,  inasmuch  as  the  crew  would  have  a  lien  upon  her  for  their 
wages.  Suppose  the  owner  of  a  vessel  in  England  had  an  agent 
within  two  days'  post  of  New  York,  could  the  master,  eyen  there, 
pledge  the  credit  of  the  owner  in  England  for  money  borrowed  ? 

(Alderson,  B.  :  The  master  has  no  authority  even  to  get  credit 
for  repairs,  if  the  owner  is  at  hand ;  but  if  money  be  indispensable 
for  the  prosecution  of  the  voyage,  where  is  the  difference  in 
principle  between  the  two  cases?) 

(1)  18  E.  E.  742  (2  Stark.  Eep.  27).  (2)  2  Stark.  Eep.  428. 
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Arthur      If  the  necessity  be  proved,  the  defendant  is  no  doubt  liable ;  but 
Barton,      the  argument  is,  that  in  an  English  port,  where  the  master  and  the 

owner  may  readily  communicate  together,  there  can  be  no  necessity 

for  the  borrowing  of  money,  in  order  to  proceed  on  the  voyage ; 

whereas  abroad,  from  the  nature  of  the  case,  that  necessity  does 

exist. 

Cur,  adv.  viilt. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Abinger,  C.  £. : 

In  this  case  we  are  of  opinion  that  the  rule  must  be  discharged. 
[  •143  ]  The  point  reserved  by  *the  learned  Judge  was,  whether  the  master 
of  a  coasting  vessel  could,  by  a  contract  made  in  England,  bind  his 
owner,  who  also  resided  in  this  kingdom,  the  contract  being  for  a 
loan  of  money  for  the  necessary  use  of  the  ship.  Here  the  owner 
resided  in  North  Wales ;  the  contract  was  made  in  the  county  of 
Glamorgan. 

We  think  this  was  a  question  of  fact,  and  was  properly  left  to  the 
jury  by  the  learned  Judge. 

Under  the  general  authority  which  the  master  of  a  ship  has,  he 
may  make  contracts,  and  do  all  things  necessary  for  the  due  and 
proper  prosecution  of  the  voyage  in  which  the  ship  is  engaged. 
But  this  authority  does  not  usually  extend  to  cases  where  the  owner 
can  himself  personally  interfere,  as  in  the  home  port,  or  in  a  port 
in  which  he  has  beforehand  appointed  an  agent,  who  can  personally 
interfere  to  do  the  thing  required.  Therefore,  if  the  owner,  or  his 
general  agent,  be  at  the  port,  or  so  near  to  it  as  to  be  reasonably 
expected  to  interfere  personally,  the  master  cannot,  unless  specially 
authorized,  or  unless  there  be  some  usual  custom  of  trade  warranting 
it,  pledge  the  owner's  credit  at  all,  but  must  leave  it  to  him,  or  to 
his  agent,  to  do  what  is  necessary. 

But  if  the  vessel  be  in  a  foreign  port,  where  the  owner  has  no 
agent — or  if  in  an  English  popt,  but  at  a  distance  from  the  owner's 
residence,  and  provisions  or  other  things  require  to  be  provided 
promptly,  then  the  occasion  authorizes  the  master  to  pledge  the 
credit  of  the  owner. 

But  then  the  further  question  arises,  for  what  things  he  may 
pledge  that  credits  This  also  is  limited,  either  to  such  things  as 
are  necessary,  or  (as  Lord  Tenterden,  in  his  book  on  Shipping, 
page  116,  and  Mr.  'Justice  Story,  in  his  valuable  book  on  Agency, 
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section  122,  very  clearly  lay  it  down)  to  such  things  as  are  reason-  Artuuh 
ably  fit  and  proper  for  the  ship,  or  for  the  voyage,  under  the  barton. 
circumstances  of  the  case. 

But  if  repairs  are  needed,  it  is  admitted  he  may  pledge  "^the  [  *H4  ] 
owner's  credit  for  them.  But  repairs  are  only  instances  of  the 
above  rule.  If  therefore  money  be  necessary,  it  may  be  raised 
upon  credit.  In  the  case  cited,  of  Robinson  v.  Lyall,  this  was  done. 
There,  without  money  the  wages  of  the  seamen  could  not  be  paid, 
and  unless  they  were  paid,  the  seamen  might  have  refused  to  assist 
in  the  further  navigation  of  the  ship.  The  Court  therefore  held, 
that  the  master  could  pledge  the  owner's  credit  for  money  to  that 
extent.  So  also,  it  may  in  some  cases  be  necessary  to  pay  harbour- 
dues,  or  pilotage,  or  the  like,  and  to  pay  them  in  ready  money ; 
and  if  that  be  the  case,  and  the  prosecution  of  the  voyage  cannot 
take  place  till  they  are  discharged,  then  also  a  necessity  for  having 
money  in  specie  may  arise  ;  and  if  so,  the  master  would  be  autho- 
rized, under  this  general  power  of  doing  all  things  necessary  for  the 
due  prosecution  of  the  voyage,  to  procure  money  by  loan,  and  to 
bind  the  owner  by  a  contract  for  that  piurpose.  It  is  not  doubted 
that  in  a  foreign  port,  where  the  owner  has  no  agent,  this  may  be 
done  :  Evans  v.  Williams  (i) ;  Abbott  on  Shipping,  page  117 ;  and 
we  think  that  all  these  questions  are  referable  to  one  general 
principle,  although,  when  it  is  applied  to  a  case  like  the  present,  it 
will  require  stronger  circumstances  to  establish  the  fact  of  the 
necessity,  upon  which  the  liability  of  the  owner  must  depend. 

In  the  present  case,  the  learned  Judge  left  the  question  to  the 

jury,  and  they  have  found  for  the  plaintiff.     There  was  clearly 

evidence  on  which  they  might  reasonably  act ;  and  as  the  verdict 

is  under  20Z.,  we  should  not,  even  if  we  doubted  as  to  the  propriety 

of  their  conclusion,  interfere  to  grant  a  new   trial.     The  rule, 

therefore,  must  be  discharged. 

Rule  discharged. 


DAVIE8  V.  EVAN  HUMPHREYS.  ,84o. 

(6  Meeson  &  Welsby,  153—170 ;  S.'c.  9  L.J.  (N.  S.)  Ex.  263  ;  4  Jur.  250.)  £^of 

By  a  promissory  note,  E.  H.,  W.  D.,  and  J.  H.,  jointly  and  severally         Pleas. 
promised  to  pay  to  J.  E.  300/.,  with  interest.     W.  D.  having  afterwards         [  ^^^  ] 
paid  J.  E.  280/.  on  account  of  the  note,  J.  E.  made  the  following  indorse- 
ment upon  it:  ^'Eeceived  of  W.  D.  the  sum  of  280/.,  on  account  of  the 
within  note,  the  300/.  having  been  originally  advanced  to  E.  H."    J.  E. 

(1)  7  T.  B.  481,  n. 

35—2 
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''r.r. 


Davibs 
r. 

HlTMPHBEYS. 


[  ^154  ] 


afterwards  died  before  action.  In  au  action  brought  by  W.  I).,  who  had 
paid  the  whole  amount  due,  against  J.  H.,  to  recover  contribution  from 
him  "  as  a  co-surety :  "  Held,  that  the  indorsement  was  admissible  in 
evidence,  to  prove  not  only  the  payment  of  the  280/.,  but  also  that  tho 
money  was  originally  advanced  to  E.  H.  as  principal. 

The  amount  of  principal  and  interest  was  paid  by  the  plaintiff  more  than 
six  years  before  the  commencement  of  the  suit,  with  the  exception  of  30/., 
which  was  paid  by  him  within  that  period.  The  Statute  of  Limitations 
having  been  pleaded  :  Held,  that  the  plaintiff  was  entitled  to  recover  only 
to  the  extent  of  30/.  which  had  been  paid  within  the  six  years,  and  that  the 
Statute  of  Limitations  was  a  bar  to  the  rest,  as  the  right  of  action  attached 
as  soon  as  the  plaintiff  had  paid  more  than  his  proportion. 

Held,  also,  in  an  action  on  the  same  note  against  E.  H.,  the  principal, 
that  the  Statute  of  Limitations  was  a  bar  to  all  except  30/.,  as  the  plaintiff 
had  a  right  of  action  against  the  principal  the  moment  he  paid  anything, 
for  so  much  money  paid  to  his  use. 

lyDEiHTATi's  ASSUMPSIT  for  money  paid,  and  on  an  account 
stated.    Pleas,  1st,  non  assnmjysit;  2nd,  the  Statute  of  Limitations. 

At  the  trial  before  Coleridge,  J.,  at  the  Carmarthenshire  Spring 
Assizes,  1839,  the  following  appeared  to  be  the  circumstances  upon 
which  the  action  was  founded :  Shortly  before  the  making  of  the 
promissory  note  hereinafter  mentioned,  that  is  to  say,  about 
the  month  of  November,  1827,  the  daughter  of  the  plaintiff 
married  the  defendant,  who  was  the  son  of  one  John  Humphreys, 
the  defendant  in  the  action  next  mentioned,  and  which  John 
Humphreys  was  then  the  tenant  and  lessee  of  a  farm  called 
Coed,  in  the  same  county.  The  plaintiff  gave  his  daughter  on 
her  marriage  100/.  and  some  household  furniture,  and  John 
Humphreys,  on  the  same  occasion,  gave  up  to  the  defendant,  his 
son,  the  lease  of  Coed,  together  with  the  stock  and  implements, 
(which  were  valued  at  1,150/.),  on  the  understanding  that  the 
defendant  should  pay  him  for  *the  same  the  sum  of  800/.,  (being 
350/.  less  than  the  actual  value),  in  the  following  manner:  viz., 
by  paying  down  the  sum  of  400/.,  and  giving  his  undertaking 
for  the  other  400/.  The  defendant  handed  over  to  his  father 
the  100/.  which  he  received  with  his  wife,  and  they  both  (Evan 
and  John  Humphreys)  applied  to  the  plaintiff  to  make  up  the 
other  300/.,  which  were  to  be  paid  down  as  above  mentioned.  This 
the  plaintiff  declined  doing;  but  agreed,  that  on  the  lease  of  Coed 
being  deposited  with  him  as  a  security,  and  on  their  procuring 
the  money  from  a  relative  of  theirs,  one  John  Evans  of  Altycadno, 
he  would  join  with  them  as  their  surety  in  a  promissory  note 
for  the  amount.  On  the  27th  of  December  next  after  the  marriage, 
the  plaintiff,  the  defendant,  and  John  Humphreys  met,  when  one 
Thomas  Jones,  an  attorney,  being  sent  for,  he  drew  up  a  promissory 
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note,  which  was  signed  by  them  and  witnessed  bv  him ;   but  he      davibs 
died  before  the  trial.     The  following  is  a  copy  of  the  note  and  hu&ipubeys. 
indorsements : 

"±'300. 

"  On  demand  we  do  hereby  jointly  and  severally  promise  to 
pay  to  Mr.  John  Evans,  of  Altycadno,  or  order,  the  sum  of  three 
hmidred  pounds,  with  lawful  interest  for  the  same.  Value  received. 
As  witness  our  hands  this  27th  day  of  December,  1827. 

"  (Signed)  Evan  Humphreys, 

"Witness,  Of  Coed,  Llandifilog. 

"  Thomas  Jones,  W.  Davies,  Mamaurge. 

"Attorney,  Caermarthen.  John  Humphreys.'* 

Indorsed. 

"  The  principal  money  or  sum  of  three  hundred  pounds  is  not 
to  be  called  in,  or  recovered,  or  paid  up,  unless  six  months'  previous 
notice  is  given  of  the  intention  of  so  doing  in  writing. 

"  Received  one  year's  interest,  paid  to  the  27th  of  December, 
1829." 

"  1881,  December  31. — Received  of  Mr.  William  Davies  the  sum        [  155  ] 
of  two  hundred  and  eighty  pounds,  on  account  of  the  within  note, 
the  300Z.  having  been  originally  advanced  to  Mr.  Evan  Humphreys. 
"  Witness,  "  John  Evans. 

"  Thomas  Jones. 

"  June  5,  1832 — Received  on  account  of  this  note  20/. 

"  John  Evans. 

"  Received  11th  of  July,  1832,  of  Mr.  William  Davies,  8/.  10«.  of 
account  of  note  and  interest,  which  I  hold  of  him. 

"John  Evans. 

"  Received  also,  this  29th  of  August,  1832,  10/.  10«. 

"Altycadno.  "John  Evans. 

"  January  12th,  1833. — Received  this  day  of  Mr.  William  Davies, 

the  sum  of  11/.,  which,  with  the  sum  of  M before  paid  by  him 

to  me,  is  the  balance  of  principal  and  interest  on  this  note. 

"Witness,  "John  Evans. 

"  Lewis  Mourik,  Attorney,  Caermarthen." 

No  evidence  was  given  of  the  payee's  applying  to  the  defendant 
or  to  John  Humphreys  for  payment,  but  it  was  proved  that  he 
applied  to  the  plaintiff,  and  that  the  plaintiff  made  the  payments. 
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daties  the  receipts  for  which  were  indorsed  on  the  note,  on  the  respective 
HUMPHBEY8.  darjs  Stated  in  those  receipts.  It  also  appeared  that  those  receipts 
respectively  were  signed  by  the  payee,  and  that  he  died  before  the 
trial. 

The  amount  of  principal  and  interest  due  on  the  note  was  paid 
by  the  plaintiff  more  than  six  years  before  the  commencement  of 
the  suit,  with  the  exception  of  SOL,  which  was  paid  within  that 
period. 

Two  grounds  of  defence  were  relied  upon  at  the  trial :  Ist,  that 
the  respective  payments  were  made  by  the  plaintiff  as  a  gift  to 
[  ♦ise  ]  his  son-in-law,  and  not  as  a  loan ;  and,  *2ndly,  that  the  Statute 
of  Limitations  was  a  bar  to  all  except  the  80Z.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  the  transaction  was  a  gift  or 
a  loan ;  and  told  them  that,  in  his  opinion,  the  statute  barred 
all  but  the  sum  paid  within  the  six  years;  but  should  they  be 
of  opinion  that  it  was  a  loan,  he  would  reserve  leave  to  the 
plaintiff  to  move  to  increase  the  damages  from  BOZ.  to  300/.,  in 
case  tliis  Court  should  be  of  opinion  that  he  was  wrong  in  point 
of  law.  The  jury  found  for  the  plaintiff,  damages  HO/.  In  Easter 
Term,  1839,  Chilton  obtained  a  rule  pursuant  to  the  leave  reserved. 

In  the  action  by  the  same  plaintiff  against  John  Humphreys, 
which  was  also  an  action  of  imUhitatm  assumpsit  for  money  paid, 
and  on  an  account  stated,  the  pleas  were  the  same  as  in  the  other 
action,  viz.  non  assumpsity  and  the  Statute  of  Limitations.  In  this 
action,  however,  the  plaintiff,  by  his  particulars  of  demand,  stated 
that  he  brought  his  action  to  recover  165Z.,  being  the  half  of  330/., 
which  he  was  obliged  to  pay  as  principal  and  interest  due  on 
a  promissory  note  for  800/.,  dated  the  27th  of  December,  1827,  and 
made  by  the  plaintiff  and  defendant  and  one  Evan  Humphreys, 
but  signed  by  the  plaintiff  and  the  defendant  as  sureties  for  the 
said  Evan  Humphreys ;  and  towards  the  payment  of  which  said 
sum  of  330/.,  so  paid  by  the  plaintiff,  the  defendant,  as  such 
co-surety,  was  liable  to  contribute  one  moiety. 

On  the  trial  of  this  cause,  at  the  same  Assizes,  the  facts  of  the 
case  appeared  to  be  the  same  as  those  detailed  in  the  preceding 
case  against  Evan  Humphreys,  except  that  Evan  Humphreys  was 
himself  called  as  a  witness  for  the  now  defendant,  and  stated  that 
the  money  was  borrowed  of  Evans,  of  Alt-y-Cadno,  at  the  plaintiff's 
request,  for  his  daughter,  and  to  enable  the  witness  (her  husband) 
to  pay  his  father  for  the  stock  of  the  farm  left  at  Coed.  It  was 
objected,  on  the  part  of  the  defendant,  that  there  was  no  evidence 
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to  show  that  the  plaintiff  signed  the  note  as  co-surety  *with  the  Davibs 
defendant,  as  stated  in  the  particulars  of  demand,  except  the  Humphreys. 
indorsement  on  the  note  that  the  money  was  originally  advanced  [  •157  ] 
to  Evan  Humphreys,  and  that  that  indorsement  was  inadmissible 
for  that  purpose.  The  learned  Judge  overruled  the  objection, 
but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  should 
the  Court  above  be  of  a  different  opinion.  The  questions  left 
by  him  to  the  jury  were :  1st,  Were  the  plaintiff  and  defendant 
co-sureties  with  Evan  Humphreys,  or  was  the  plaintiff  a  principal? 
and,  2ndly,  was  the  money  advanced  by  the  plaintiff  as  a  gift,  or 
advanced  on  his  credit  by  way  of  loan  ?  and  he  told  them  that 
he  thought  the  Statute  of  Limitations  precluded  the  plaintiff  from 
recovering  more  than  15i.,  a  moiety  of  the  sum  paid  by  him  within 
the  six  years  next  before  the  commencement  of  the  action.  In 
answer  to  the  first  question,  the  jury  said  that  they  thought  the 
plaintiff  and  defendant  were  co-sureties ;  and  to  the  second,  that 
the  money  was  advanced  as  a  loan  only ;  and  their  verdict  was 
accordingly  taken  for  the  plaintiff,  damages  15^. ;  the  learned 
Judge  giving  the  plaintiff  leave  to  increase  the  verdict,  either  to 
SOL  or  150i.,  if  the  Court  above  should  be  of  opinion  that  he  was 
entitled  to  recover  either  of  those  sums. 

In  Easter  Term  last,  E.  V.  Williajus  and  Chilton  obtained  cross 
rules,  the  former  for  a  nonsuit,  and  the  latter  to  increase  the 
damages  to  SOL  or  150Z. 

In  Trinity  Term,  cause  was  shown  against  the  rule  for  a 
nonsuit  by 

Chilton  and  Evans,  for  the  plaintiff : 

There  was  evidence  to  go  to  the  jury  that  the  plaintiff  and  the 
defendant  John  Humphreys  were  co-sureties.  The  indorsement, 
which  was  put  in  and  was  not  objected  to,  was  evidence  of  the  fact 
therein  stated,  that  is  to  say,  of  "  the  300/.  having  been  originally 
advanced  to  Mr.  Evan  Humphreys."  It  will  be  said  on  the  other 
side,  that  *although  that  indorsement  was  evidence  of  the  payment  [  'iss  ] 
of  the  280i.,  yet  it  was  not  evidence  to  show  to  whom  the  300/. 
was  originally  advanced :  but  the  cases  show  that  where  an  entry 
of  this  sort  is  admissible  at  all,  it  is  admissible  for  all  purposes,  to 
prove  the  facts  stated  in  such  entry :  1  Phillips  on  Evidence,  last 
edit.,  349.  By  this  indorsement,  the  party  acknowledges  payment 
of  the  sum  of  280/.,  and  says  **  it  is  Evan  Humphreys  to  whom  I 
lent  the  money;"  that  is  a  fact  peculiarly  within  his  knowledge, 
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Daviks  made  by  a  person  having  no  interest  to  misrepresent,  and  being  a 
HuMPHRBTs.  declaration  against  his  interest,  is  therefore  admissible  in  evidence 

after  his  death.  If  he  had  given  time  to  Evan  Humphreys  after 
that,  he  would  have  lost  his  remedy  against  the  two  others.  In 
Gleadoiv  v.  Atkin  (i),  it  was  held  that  an  indorsement  upon  a  bond 
in  the  handwriting  of  the  obligee,  which  appeared  to  have  been 
made  at  or  about  the  time  when  the  bond  was  executed,  but  which 
was  not  proved  to  have  been  ever  seen  by  the  obligor,  stating  that 
the  bond  was  given  to  the  obligee  in  trust  for  a  third  person,  was 
admissible  in  evidence  to  connect  the  payments  of  interest  with  the 
bond,  the  bond  being  upwards  of  twenty  years  old,  but  the  payments 
having  been  made  within  twenty  years  by  the  obligor  to  the  third 
person.  So,  in  Higham  v.  RUIgtvay  (2),  it  was  held  that  an  entry 
made  by  an  accoucheur  in  his  book,  of  his  having  delivered  a 
woman  of  a  child  on  a  certain  day,  the  charge  for  which  was 
marked  "paid,"  was  admissible  evidence  of  the  birth  of  the  child 
on  that  day,  on  the  trial  of  an  issue  as  to  his  age,  at  the  time  of 
his  afterwards  suffering  a  recovery.  These  decisions  are  on  the 
principle,  that  the  entry  being  against  the  interest  of  the  writer  in 
one  respect,  it  stamps  the  whole  with  validity.  If  this  were  not  so, 
the  entry  in  the  case  of  Iligham  v.  Ridgway  would  have  been  merely 

[  ♦]69  ]  proof  of  the  money  having  *been  paid  ;  but  it  was  held  admissible 
to  prove  the  age  of  the  child.  It  was  there  a  perfect  matter  of 
indifference  to  the  accoucheur  on  what  day  the  child  was  bom.  The 
mere  fact  of  payment  was  not  the  object  of  the  inquiry. 

(Alderson,  B.  :  It  appears  once  to  have  been  doubted,  whether 
the  entry  must  not  have  been  made  by  a  person  who,  if  alive,  could 
have  been  examined  as  a  witness  at  the  trial.) 

That  does  not  appear  to  have  been  necessary,  from  what  is  said  by 
Bayley,  B.,  in  Gleadow  v.  Atkin,  as  to  the  note  he  had  made  of 
Roe  V.  RawUngs  (3),  and  Higham  v.  Ridgway.  He  says — "  My  entry 
of  the  case  of  Roe  v.  Raulings,  in  my  own  note-book,  was,  that  the 
declaration  of  a  person  who  has  peculiarly  the  means  of  knowing  a 
fact,  and  has  no  interest  in  mistaking  it,  is  admissible  after  his 
death  to  prove  that  fact,  and  a  fortiori  it  would  be  admissible  if  the 
fact  were  against  his  interest."  And  after  stating  his  entry  of  the 
case  of  Higham   v.  Ridgway,  he  adds,  **  There  is  not  one  single 

(1)  :}8  E.  R.  63o  (1  Cr.  &  M.  410).      (3)  8  1\,  K.  632  (7  East,  279). 

(2)  10  K.  R.  235  (10  East,  120). 
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syllable  in   that  entry   as  to   the  qualification  that  he  could  be       Daviks 

examined  in  his  lifetime."   It  appears,  indeed,  to  have  been  doubted  Humphreys. 

whether  the  ingredient  of  the  entry  being  against  the  interest  of  the 

party  making  it,  was  necessary  in  order  to  render  it  admissible.   In 

Phill.  on  Evidence,  8th  edit.,  308,  it  is  said,  **  in  some  cases  the 

Courts  appear  to  have  considered  declarations  to  be  admissible, 

without  proof  that  the  party  making  them  had  any  actually  existing 

interest  which  could  be  lessened  or  endangered ; "  and  Barker  v. 

Ray{i)  is  referred  to,  where  the  cases  are  collected.     In  Doe  v. 

Robson  (2)  entries  of  charges  made  by  an  attorney  in  his  books, 

showing  the  time  when  a  lease  prepared  for  a  client  of  his  was 

executed,  which  charges  were  shown  to  have  been  paid,  were  held 

to  be  evidence,  after  the  attorney*s   death,   that  the  lease   was 

prepared  subsequently  to  the  time  it  bore  date.  Lord  Ellenborough 

puts  it  upon  the  *ground  of  there  being  **  a  total  absence  of  interest       [  *160  ] 

in  the  party  making  the  entries  to  pervert  the  fact,  and,  at  the 

same  time,  a  competency  to  know  it." 

E.  V.  Williams  and  NichoU,  contra  : 

Although  the  indorsement  on  the  note  was  good  evidence  of  the 
payment  of  the  280Z.,  it  was  not  evidence  to  show  for  whom  the 
money  was  originally  advanced.  Where  an  entry  naturally  states 
that  which  is  necessary  and  germane  to  the  purpose  for  which  the 
entry  is  made,  by  a  party  charging  himself  with  the  receipt  of 
money,  the  whole  may  be  admissible  in  evidence ;  but  this  is  not  so. 
It  is  the  statement  of  an  entirely  independent  matter,  not  at  all 
connected  with  the  other  fact  before  stated,  namely,  the  payment  of 
the  280{.  This,  in  several  respects,  does  not  come  within  the  rules 
as  to  the  admissibility  of  entries  of  this  nature.  The  lender  has  not 
necessarily  any  peculiar  means  of  knowledge  for  whom  the  money 
was  advanced,  though  the  borrower  has.  Neither  was  it  necessarily 
against  his  interest,  as  he  might  have  thought  Evan  Humphreys 
was  a  more  substantial  and  responsible  person. 

(Maulb,  B.  :  He  had  a  right  to  treat  them  all  as  principals,  but 
he  chooses  to  say,  I  have  that  right  against  one  only.) 

At  all  events,  it  is  not  clear  that  it  was  against  his  interest,  and, 
if  so,  it  is  not  admissible  :  Chambers  v.  Bernasconi  (3).     In  that  case 

(1)  2  Russ.  67,  »,  (3)  1  Cr.  &  J.  451. 

(2)  13  R,  E.  361  (15  East,  32). 
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Davibs      a  sheriff's  officer  sent  a  written  memorandnm  to  the  sheriff's  office, 

a* 

HuMPHBSTs.   stating  that  he  had  arrested  A.  B.  at  a  certain  place,  which  return 

was  filed  at  the  sheriff's  office,  and,  the  officer  being  dead,  was 
received  in  evidence  to  prove  the  place  of  the  arrest,  in  an  action 
between  A.  B.  and  a  third  party ;  bat  this  Court  granted  a  new  trial, 
intimating  a  strong  opinion  that  such  return  was  not  evidence  of 
the  place  of  the  arrest.  Baylby,  J.,  there  says,  "  The  principle 
r  *l®l  J  acted  upon  in  the  cases  of  Doe  v.  Robson,  *Higham  v.  Ridgway,  and 
Middleton  v.  Melton  (i),  was,  that  it  was  against  the  interest  of  the 
party  to  make  the  statement  at  the  time  of  making  it."  The  cause 
was  afterwards  tried  again,  when  Lord  Lyndhubst  refused  to 
receive  the  evidence,  and  a  writ  of  error  having  been  brought  on  a 
bill  of  exceptions,  it  was  decided  by  the  Court  of  Exchequer 
Chamber  (2),  that  the  memorandum  was  not  admissible  to  prove 
the  place  of  arrest,  on  the  ground  that  ''  whatever  effect  may  be  due 
to  an  entry  made  in  the  course  of  any  office  reporting  facts  necessary 
to  the  performance  of  a  duty,  the  statement  of  other  circumstances, 
however  naturally  they  may  be  thought  to  find  a  place  in  the 
narrative,  is  no  proof  of  those  circumstances."  In  the  case  of 
Rudd  V.  Wright  (3),  it  was  said  by  Lord  Lyndhubst  (4),  **  that  it  did 
not  follow,  because  a  document  is  received  in  evidence,  in  which 
there  are  entries  against  the  interest  of  a  party,  that  therefore 
collateral  and  independent  matter,  which  is  not  a  necessary  part  of 
such  entries,  ought  to  be  received."  That  applies  to  the  present 
case ;  for  the  statement  of  the  party  as  to  whom  the  30(M.  was 
originally  advanced,  is  totally  collateral  and  independent  of  the 
former  part  of  the  entry,  and  has  no  connexion  with  the  statement 
of  the  payment  of  the  280Z.,  and  is  in  no  respect  a  necessary  part 
of  such  entry.     It  therefore  was  not  evidence  of  the  fact  so  stated. 

Cur.  adv.  riift. 

In  the  Vacation  sittings  after  Trinity  Term,  cause  was  shown 
against  the  rule  to  increase  the  damages  in  both  actions,  by 

E.  V.  WiUiaim  and  NichoU,  for  the  defendant : 

[  •162  ]  The  *plaintiff  is  not  entitled  to  recover  any  money  which  has  not 

been  advanced  by  him  within  six  years  previous  to  the  commence- 
ment of  the  action.     First,  as  to  the  action  against  the  co-surety. 

(1)  34  R.  R.  423  (10  B.  &  C.  317).  (3)  1  Phill.  on  Evidence,  8th  ed.. 

(2)  40  K.  R.  604  (1  Cr.  M.  &  R.       328. 

347).  (4)  Id.  368. 
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Ab  soon  as  a  co-surety  is  compelled  to  pay  any  part  of  the  debt,  an       davibs 
action  on  an  implied  assumpsit  arises  to  him,  to  recover  from  his  hcjmphbeyb. 
co-surety  contribution  to  the  amount  of  one-half  of  the  money  he 
has  so  been  compelled  to  pay ;  and  if  that  right  be  not  enforced 
within  six  years,  it  will  be  barred  by  the  Statute  of  Limitations. 
The  case  of  Craythorne  v.  Swinharne  (i)  is  a  leading  authority  on 
the  subject  of  contribution.     There  Lord  Eldon  says,  "  It  has  been 
long  settled,  that  if  there  are  co-sureties  by  the  same  instrument, 
and  the  creditor  calls  upon  either  of  them  to  pay  the  principal  debt, 
or  any  part  of  it,  that  surety  has  a  right  in  this  Court,  either  upon 
a  principle  of  equity  or  upon  contract,  to  call  upon  his  co-surety  for 
contribution ;  and  I  think  that  right  is  properly  enough  stated,  as 
depending  rather  upon  a  principle  of  equity  than  upon  contract ; 
unless  in  this  sense,  that  the  principle  of  equity  being  in  its  opera- 
tion established,  a  contract  may  be  inferred   upon   the  implied 
knowledge  of  that  principle  by  all  persons ;  and  it  must  be  upon 
such  a  ground  of  implied  assumpsit,  that  in  modern  times  courts 
of  law  have  assumed  a  jurisdiction  upon  this  subject,  a  jurisdiction 
convenient  enough  in  a  case  simple  and  uncomplicated,  but  attended 
with  great  difficulty  where  the  sureties  are  numerous,  especially 
since  it  has  been  held,  that  separate  actions  may  be  brought  against 
the  different  sureties  for  their  respective  quotas  and  proportions :  " 
referring  to  Coicell  v.  Edwards  (2),  where  it  was  so  held  by  the 
Court  of  Common  Pleas,  of  which  Lord  Eldon  was  at  the  time 
Chief  Justice.      The   same  point  had  also  been   determined    in 
Veering  v.  The  Earl  of  IVinchehea  (3),  which  was  cited  in  Cowell  v. 
Edwards.     *Perhaps  Blade's  case  (4)  may  be  cited,  to  show  that  an       [  ♦i63  ] 
action  of  debt  cannot  be  maintained  on  a  contract  to  pay  money  by 
instalments  on  different  days,  before  the  last  day  has  expired — 
which  was  confirmed  by  Rudder  v.  PHce  (6) ;  but  that  only  applies 
to  an  action  of  debt,  and  the  case  of  Cook  v.  Whorwood  (6)  shows 
that  that  doctrine  does  not  extend  to  an  action  of  assumpsit.    As 
soon   as  the  co-surety  pays  any  part  of  the  debt,  an  implied 
assumpsit  arises,  and  the  co-surety  may  bring  his  action  to  recover 
a  moiety  of  the  sum  so  paid. 

(Parke,  B.  :  Do  you  say  that  a  co-surety  could  sue  before  he  has 
paid  more  than  his  own  moiety  ?) 

(1)  9  R.  R.  264  (14  Ves.  164).  (4)  4  Co.  Rep.  94  b. 

(2)  2  Bos.  &  P.  268.  {o)  2  Sauiid.  337. 

(3)  Id.  270.  (6)  1  11.  Bl.  047. 
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DAVIE8       Yes  ;  the  proposition  of  Lord  Eldon  in  Craythome  v.  Swinburne  is, 

Vm 

HuMPHSEYs.  ^hat  if  the  creditor  calls  upon  either  of  them  to  pay  the  principal 
debt,  or  any  part  of  it,  the  surety  has  a  right  to  call  upon  his 
co-surety  for  contribution.  *  *  As  soon  as  the  plaintiff  paid  any 
money  on  account  of  the  principal,  a  cause  of  action  arose.  Then, 
if  so,  the  Statute  of  Limitations  is  a  bar  to  all  that  was  paid  beyond 
the  six  years.  Rothery  v.  Munnings  (i)  was  also  cited  to  show  that 
the  payments  within  the  six  years  did  not  take  the  rest  out  of  the 
statute. 

[  !♦»•*  ]  Chilton  and  Evans^  contra  : 

The  observations  of  Lord  Eldon,  which  have  been  cited,  are  only 
a  dictum,  not  applicable  to  any  difficulty  in  the  case  then  before 
him;  nor,  in  using  the  expression  "any  part  of  the  debt,"  did  he 
contemplate  the  case  where  less  than  one  half  had  been  paid  by  the 
co-surety.  The  plaintiff  had  no  right  to  bring  an  action  until  the 
whole  amount  was  paid,  and  at  all  events  he  was  not  bound  to  do 
so.  *  *  The  Statute  of  Limitations  was  therefore  no  bar,  and 
the  plaintiff  was  entitled  to  recover  to  the  full  amount  in  the  one 
action,  and  a  moiety  in  the  other.  With  respect  to  the  30/.,  which 
was  paid  within  the  six  years,  the  whole  of  that  was  clearly  paid  for 
the  co-surety,  as  the  plaintiff  had  paid  much  more  than  his  share 
before. 

In  Michaelmas  Term  the  judgment  of  the  Coubt  was  delivered  by — 

Parke,  B.  : 

In  these  cases  actions  were  brought  by  the  plaintiff,  one  of  the 
[  *165  ]  makers  of  a  joint  and  several  promissory  *note,  dated  the  27th  of 
December,  1827,  for  the  sum  of  800/.,  with  interest,  to  recover  from 
the  two  other  makers,  Evan  Humphreys  and  John  Humphreys,  a 
part  of  the  money  paid  by  him  to  the  payee,  he  having  paid  the 
whole.  In  the  action  against  Evan  Humphreys,  the  plaintiff 
claimed  the  whole,  alleging  that  the  defendant  was  the  principal 
debtor.  Against  the  defendant  John  Humphreys,  he  claimed  a 
moiety  of  what  he  had  paid,  alleging  that  the  defendant  was  a 
co-surety.  There  were  two  pleas, — 7wn  assmnpsit,  and  the  Statute 
of  Limitations;  and  on  the  trial  at  the  Spring  Assizes,  before  my 
brother  Coleridge,  it  appeared  that  the  plaintiff  had  paid  the 
whole  of  the  debt  and  interest,  of  which  the  sum  of  80/.  only  was 

(1)  85  E.  E,  202  (1  B.  &  Ad.  15). 
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paid  within  six  years  before  the  commencement  of  the  suit,  the       Davibs 
residue  having  been  discharged  before.     For  this  sum  the  plaintiff  humphkbts. 
recovered  against  Evan  Humphreys,  leave  being  reserved  by  the 
learned  Judge  to  move  to  increase  the  amount  to  the  whole  sum 
paid ;  against  John  Humphreys,  the  plaintiff  recovered  a  moiety  of 
80/.,  and  permission  was  also  given  to  move  to  increase  that  verdict. 

In  the  latter  action,  an  objection  was  taken  on  the  trial,  that  the 
plaintiff  was  confined,  by  the  particulars  of  his  demand,  to  a  claim 
against  the  defendant  as  co-surety,  and  that  on  the  evidence  there 
was  no  proof  of  his  being  a  co-surety.  To  obviate  this  objection 
the  plaintiff  relied  on  a  receipt,  indorsed  on  the  back  of  the  note 
by  the  payee  (since  deceased),  acknowledging  the  payment  by 
the  plaintiff  of  280/.,  on  account  of  the  300/.,  "  the  800/.  having 
originally  been  advanced  to  Evan  Humphreys." 

It  was  objected,  that  this  receipt  was  inadmissible  for  the  purpose 
of  showing  that  the  money  was  so  advanced ;  but  the  learned  Judge 
received  it,  reserving  liberty  to  move  to  enter  a  nonsuit.  Bules 
were  granted  on  both  sides.  These  several  points  were  discussed 
at  the  sittings  after  last  Term,  before  my  brothers  Alderson,  Gurney, 
Maule,  and  myself,  and  time  was  taken  by  the  Court  to  consider 
them.  It  will  be  most  convenient  first  to  dispose  *of  the  last  f  *166  ] 
question.  That  the  receipt  was  evidence  of  the  fact  of  the  payment 
which  it  admitted,  in  every  case  in  which  the  proof  of  payment 
would  be  relevant,  was  not  disputed;  but  it  was  denied  that  the 
whole  entry  would  be  admissible  to  show  that  the  800/.  was 
advanced  to  Evan  Humphreys:  and  certainly  if  this  point  were 
now,  for  the  first  time,  to  be  decided,  it  would  seem  more  reasonable 
to  hold  that  the  memorandum  of  a  receipt  of  -payment  was  admis- 
sible only  to  the  extent  of  proving  that  a  payment  had  been  made, 
and  the  account  on  which  it  had  been  made,  and  that  it  would  have 
the  same  effect  only  that  proof  by  parol  of  like  payment  would  have 
had.  In  the  case  of  stewards'  books,  the  receipts  of  money,  as  rent, 
would  be  equivalent  to  the  proof  of  payment  of  money  as  rent,  and 
establish  the  title  of  the  person  receiving  it,  and  the  like.  But  the 
authorities  have  gone  beyond  that  limit,  and  the  entry  of  a  payment 
against  the  interest  of  the  party  making  it,  has  been  held  to  have 
the  effect  of  proving  the  truth  of  other  statements  contained  in  the 
same  entry,  and  connected  with  it ;  as  in  the  case  of  Highavi  v. 
Ridgivay{i),  where  the  memorandum  of  the  payment  of  the 
midwife's  charge  for  attending  a  birth  was  held  to  be  evidence  of 

(1)  10  R.  R.  235  (10  East,  109). 
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Daviss       the  date  of  the  birth ;  and  Doe  v.  Robson  (i),  where  the  entry  of 
HuMPHBETS.  charges  paid  for  a  lease,  as  drawn  on  a  certain  day,  was  held  to  be 

evidence  that  the  lease  was  so  drawn,  which  the  proof  by  an  eye- 
witness of  the  same  payment,  on  account  of  such  charges,  would 
not  have  been ;    and  there  are  other  cases   to  the  same  effect. 
Without  overruling  these  cases,  (and  we  do  not  feel  ourselves 
authorized  to  do  so),  we  could  not  hold  the  memorandum  in  question 
not  to  be  admissible  evidence  of  the  truth  of  the  whole  statement 
in  it,  and  consequently  to  be  evidence,  not  merely  that  280/.  was 
paid  by  the  plaintiff  to  the  payee,  as  for  a  debt  due  from  Evan 
Humphreys  as  principal,  but  also  of  the  fact  that  the  debt  was  due 
[  ♦167  ]      from  Evan  *Humphreys  to  him.     The  effect  of  the  evidence  was 
for  the  jury,  to  whom  the  question  was  properly  left  on  this  and 
the  parol  testimony  in  the  cause,  whether  he  was  the  principal 
debtor  or  not ;  and  no  fault  is  found  with  their  verdict.     The  rule, 
therefore,  for  a  nonsuit  must  be  discharged.     On  the  other  hand, 
the  rule  for  increasing  the  amount  of  the  verdict  against  Evan 
Humphreys,  the  principal,  must  also  be  discharged ;  for  it  is  clear 
that  each  sum  the  plaintiff,  the  surety,  paid,  was  paid  in  ease  of 
the  principal,  and  ought  to  have  been  paid  in  the  first  instance  by 
him,  and  that  the  plaintiff  had  a  right  of  action  against  him  the 
instant  he  paid  it,  for  so  much  money  paid  to  his  use.     However 
convenient  it  might  be  to  limit  the  number  of  actions  in  respect  of 
one  suretyship,  there  is  no  rule  of  law  which  requires  the  surety  to 
pay  the  whole  debt  before  he  can  call  for  reimbursement.     The 
consequence  is,   that  the  plaintiff's  right  of  action  againbt  the 
principal  must  be  limited  to  the  full  amount  of  all  the  payments 
within  six  years,  and  this  being  the  amount  for  which  the  verdict 
was  taken,  the  rule  to  enter  a  verdict  for  a  larger  sum  must  be 
discharged.     Against  the  co-surety  the  case  is  different — the  Court 
will  give  it  further  consideration. 

And  now,  in  this  Term,  the  judgment  of  the  Court,  on  the 
remaining  point  in  the  action  against  John  Humphreys,  the  surety, 
was  delivered  by 

Pabkb,  B.  (2) : 

This  was  an  action  by  the  plaintiff  against  the  defendant,  his 
co-surety  on  a  promissory  note,  dated  the  27th  of  October,  1827, 

(1)  13  R.  R.  361  (15  Bast,  32).  Rt  Snowdon  (1881)  17  Oh.  D.  44.  48; 

(2)  Followed  in  Ex  parte  Snmodoriy      60  L.  J.  Oh.  540. — A.  0. 
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for  the  sum  of  BOO/.,  with  interest,  to  recover  a  moiety  of  the  whole  Daviks 
amount  which  he  had  paid  to  the  payee.  A  rule  granted  in  this  Humphreys. 
case,  as  well  as  one  which  was  granted  in  another  action  on  the 
same  note  against  the  principal,  was  argued  in  the  sittings  after 
Trinity  Term.  In  the  course  of  the  last  Term,  *the  Court  disposed  [  '168  ] 
of  the  rule  in  the  latter  action,  and  one  of  the  questions  in  this ; 
having  reserved  for  further  consideration  the  question,  at  what 
time  the  right  of  one  co-surety  to  sue  the  other  for  contribution  arises. 
This  right  is  founded  not  originally  upon  contract,  but  upon  a 
principle  of  equity,  though  it  is  now  established  to  be  the  founda- 
tion of  an  action,  as  appears  by  the  cases  of  Cowell  v.  Edwards  (i), 
and  Craythorne  v.  Swinburne  (2) ;  though  Lord  Eldon  has,  and  not 
without  reason,  intimated  some  regret  that  the  courts  of  law  have 
assumed  a  jurisdiction  on  this  subject,  on  account  of  the  difficulties 
in  doing  full  justice  between  the  parties.  What  then  is  the  nature 
of  the  equity  upon  which  the  right  of  action  depends  ?  Is  it  that 
when  one  surety  has  paid  any  part  of  the  debt,  he  shall  have  a 
right  to  call  on  his  co-surety  or  co-sureties  to  bear  a  proportion  of 
the  burthen,  or  that,  when  he  has  paid  more  than  his  share,  he 
shall  have  a  right  to  be  reimbursed  whatever  he  has  paid  beyond 
it?  or  must  the  whole  of  the  debt  be  paid  by  him  or  some  one 
liable,  before  he  has  a  right  to  sue  for  contribution  at  all?  We 
are  not  without  authority  on  this  subject,  and  it  is  in  favour  of  the 
second  of  these  propositions.  Lord  Eldon,  in  the  case  of  Ex  parte 
Giford  (3),  states,  that  sureties  stand  with  regard  to  each  other  in  a 
relation  which  gives  rise  to  this  right  amongst  others,  that  if  one 
pays  more  than  his  proportion,  there  shall  be  a  contribution  for  a 
proportion  of  the  excess  beyond  the  proportion  which,  in  all  events, 
he  is  to  pay:  and  he  expressly  says,  "  that  unless  one  surety  should 
pay  more  than  his  moiety,  he  would  not  pay  enough  to  bring  an 
assumpsit  against  the  other."  And  this  appears  to  us  to  be  very 
reasonable :  for,  if  a  surety  pays  a  part  of  the  debt  only,  and  less 
than  his  moiety,  he  cannot  be  entitled  to  call  on  his  co-surety,  who 
*might  himself  subsequently  pay  an  equal  or  greater  portion  of  the  [  *169  ] 
debt ;  in  the  former  of  which  cases,  such  co-surety  would  have  no 
contribution  to  pay,  and  in  the  latter  he  would  have  one  to  receive. 
In  truth,  therefore,  until  the  one  has  paid  more  than  his  proportion, 
either  of  the  whole  debt,  or  of  that  part  of  the  debt  which  remains 
unpaid  by  the  principal,  it  is  not  clear  that  he  ever  will  be  entitled 

(1)  2  Bos.  &  P.  269.  (3)  6  Ves.  805. 

(2)  9  R.  B.  264  (14  Yee.  164). 
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Davies       to  demand  anything  from  the  other ;  and  before  that,  he  has  no 
HuMPUBBYs.   equity  to  receive  a  contribution,  and  consequently  no  right  of  action, 

which  is  founded  on  the  equity  to  receive  it.  Thus,  if  the  surety, 
more  than  six  years  before  the  action,  have  paid  a  portion  of  the 
debt,  and  the  principal  has  paid  the  residue  within  six  years,  the 
Statute  of  Limitations  will  not  run  from  the  payment  by  the  surety, 
but  from  the  payment  of  the  residue  by  the  principal,  for  until  the 
latter  date  it  does  not  appear  that  the  surety  has  paid  more  than 
his  share.  The  practical  advantage  of  the  rule  above  stated  is 
considerable,  as  it  would  tend  to  multiplicity  of  suits,  and  to  a 
great  inconvenience,  if  each  surety  might  sue  all  the  others  for  a 
ratable  proportion  of  what  he  had  paid,  the  instant  he  had  paid 
any  part  of  the  debt.  But,  whenever  it  appears  that  one  has  paid 
more  than  his  proportion  of  what  the  sureties  can  ever  be  called 
upon  to  pay,  then,  and  not  till  then,  it  is  also  clear  that  such  part 
ought  to  be  repaid  by  the  others,  and  the  action  will  he  for  it.  It 
might,  indeed,  be  more  convenient  to  require  that  the  whole  amount 
should  be  settled  before  the  sureties  should  be  permitted  to  call 
upon  each  other,  in  order  to  prevent  multiplicity  of  suits ;  indeed, 
convenience  seems  to  require  that  courts  of  equity  alone  should 
deal  with  the  subject;  but  the  right  of  action  having  been  once 
established,  it  seems  clear  that  when  a  surety  has  paid  more  than 
his  share,  every  such  payment  ought  to  be  reimbursed  by  those 
who  have  not  paid  theirs,  in  order  to  place  him  on  the  same 
footing.     If  we  adopt  this  rule,  the  result  will  be,  that  here,  the 

[  •170  ]  whole  of  what  *the  plaintiff  has  paid  within  six  years  will  be 
recoverable  against  the  defendant,  as  the  plaintiff  had  paid  more 
than  his  moiety  in  the  year  1881 ;  and  consequently  the  rule  must 
be  absolute  to  increase  the  amount  of  the  verdict  from  15/.  to  SO/. 

^  RuJ^^s  accordingly. 


1840. 

Exch,  of 
Pleas, 

[174] 


DAND  V.   KINGSCOTE  (1). 

(6  Meeson  &  Welsby,  174—199 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  279 ;  2  Railw.  Cas,  27.) 

By  a  deed,  dated  in  1630,  the  grantor  conveyed  in  fee  farm,  land  in  the 
manor  of  A.,  in  the  county  of  Northumberland,  ''excepting  and  reaerred 
out  of  the  grant  all  mines  of  coals  within  the  fields  and  territories  of  A. 
aforesaid,  together  with  sufficient  wayleaye  and  stayleave  to  and  from  the 


(1)  Followed  in  Newcomni  v.  Coul- 
8<m  (1877)  L.  R.  5  Ch,  D,  133,  138,  46 
L.  J.  Ex.  459,  and  distinguished  in 
Bidder  v.  North  Staffordshire  Railway 
(1876)  4  Q.  B.  D.  412,  48  L.  J.  Q.  B. 


248.  See  also  Hamilton  y.  Oraham 
(1871)  L.  R.  2  So.  App.  166,  173,  and 
Finch  V.  Great  Western  RaUway  (1879) 
5  Ex.  D.  254.— A.  C. 
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said  mines,  with  liberty  of  sinking  and  digging  pit  and  pits :  "  with  a 
covenant  by  the  grantors  that  they,  their  heirs  and  assigns,  **  should  give 
such  accustomed  recompense  for  digging  and  breaking  the  ground  within 
A.  aforesaid,  in  which  any  pits  should  thereafter  happen  to  be  sunk  and 
wrought,  as  formerly  had  been  usually  given  and  allowed  there  in  like 
cases." 

By  another  deed  of  the  same  date,  the  same  parties  conveyed  in  fee  farm, 
to  other  pei'sons,  lands  in  the  manor  of  H.  (adjoining  A.)  with  a  like 
exception,  reservation,  and  covenant. 

Quc^re,  whether  under  this  reservation  of  a  "sufficient  wayleave,"  the 
coal-owner  had  now  a  right  to  make  a  railway,  for  the  purpose  of  carrying 
the  coals  from  the  mines  for  shipment,  with  cuttings  and  embankments, 
and  fenced  in  so  as  to  exclude  the  owner  of  the  soil. 

Held,  however,  that  the  right  was  not  confined  to  such  ways  as  were  in 
use  at  the  time  of  the  grant. 

Held,  also,  that  under  the  reservation  of  liberty  of  sinking  pits,  the  right 
of  erecting  a  steam-engine,  and  other  machinery  necessary  for  draining 
them,  with  all  proper  accessaries,  passed  as  incident  thereto. 

Held,  also,  that  under  the  reservation  ia  the  former  deed,  the  coal-owner 
could  not  carry  over  A.  coals  got  in  H.,  although  from  part  of  the  same 
mineral  field. 

To  an  action  of  trespass  for  breaking  the  plaintiff's  close,  and  laying  a 
railroad  thereon,  the  defendant  justified  under  the  reservation  in  the  above 
deeds.  The  plaintiff  new  assigned  to  the  plea,  that  the  trespasses  were 
committed  on  other  and  different  occasions,  and  to  a  greater  extent  than 
was  necessary,  and  for  other  and  different  purposes,  and  on  other  parts  of 
the  close ;  to  which  there  was  judgment  by  default :  Held,  that,  on  these 
pleadings,  the  plaintiff  could  not  dispute  that  some  species  of  railroad  was 
within  the  reservation,  but  that  the  question  was,  whether  the  railroad  was 
constructed  in  a  direction  or  in  a  manner  unauthorized  by  the  reservation. 

This  was  an  action  of  trespass.  The  declaration  contained  two 
counts.  The  first  count  charged  the  defendant  ^with  breaking  and 
entering  a  close  called  Cuddy's  Close,  in  the  township  of  Amble,  in 
the  county  of  Northumberland,  and  four  other  closes,  called  Elrton's 
Moor,  Frontfield,  Clark's  North  Moor,  and  Creswell's  Moor,  in  the 
township  of  Hauxley,  in  that  county,  and  with  making  and  con- 
tinuing excavations  and  embankments,  and  laying  a  railroad 
thereon,  and  with  committing  other  the  trespasses,  on  foot  and 
with  horses,  carts,  and  carriages,  therein  enumerated.  The  second 
count  charged  the  defendant  with  breaking  and  entering  a  close 
called  Clark's  South  Moor,  in  the  township  of  Hauxley,  in  that 
county,  and  with  committing  similar  trespasses  as  are  enumerated 
in  the  first  count,  and  also  with  making  in  the  last-mentioned  close 
pits  and  ponds,  and  with  erecting  houses,  cottages,  and  engines,  &c. 

The  defendant  pleaded,  to  the  trespasses  in  the  first  count,  with 
cattle  other  than  with  horses,  mares,  and  geldings ;  and  as  to  the 
second  count,  except  as  to  one  pit,  one  shaft,  one  engine-house,  and 
one  edifice,  not  guilty;  to  which  the  plaintiff  entered  a  nolle  prosequi^ 


Dand 

V. 
KINOBCOTE. 


[  •ns  ] 
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dand  Thirdly  (i),  the  defendant  pleaded  to  the  trespasses  in  Caddy's 

KiNGscoTB.  Close  in  Amble,  that  Sir  W.  Hewytt  and  Thomas  Hewytt,  being 
seised  of  Cuddy's  Close,  and  other  lands  in  Amble,  and  of  all  the 
veins  and  seams  of  coal  under  all  the  lands  in  the  township  of 
Amble,  on  the  28rd  of  November,  1630,  by  bargain  and  sale 
enrolled,  granted  to  Henry  Lawson  and  Henry  Horsley,  Cuddy's 
Close  and  other  lands  in  Amble,  in  fee,  excepting  and  always 
reserved  thereout  all  mines  of  coal  within  the  said  close,  and  also 
other  the  fields  and  territories  of  Amble  aforesaid,  together  with 
sufficient  wayleave  and  stayleave  to  and  from  the  said  mines, 
together  with  liberty  of  sinking  and  digging  of  pit  and  pits,  for  the 
[  *176  ]  winning  of  coal  in  Amble  aforesaid.  *The  defendant  then  deduced 
a  title  to  the  coals,  with  the  reserved  liberty,  from  Sir  William 
Hewytt  and  Thomas  Hewytt  to  the  Dowager  Countess  of  Newburgh, 
and  then,  as  her  servant,  justified  the  trespasses  in  Cuddy's  Close^ 
for  the  purpose  of  carrying  away  coals  got  in  Amble.  The  plaintiff, 
by  his  replication,  after  admitting  the  seisin,  deeds  of  bargain  and 
sale,  and  title  as  deduced,  replied  de  injuria  absque  residuo  causa, 
upon  which  issue  was  joined. 

Fourthly,  the  defendant  pleaded  to  all  the  trespasses  in  all  the 
closes  in  Hauxley,  that  is  to  say,  all  the  closes  in  the  declaration 
except  Cuddy's  Close,  that  Sir  William  Hewytt  and  Thomas  Hewytt, 
being  seised  in  fee  of  those  closes,  and  other  closes  and  lands  in 
Hauxley,  and  of  all  the  coals  under  all  the  lands  in  the  township  of 
Hauxley,  by  indenture  of  bargain  and  sale  enrolled,  dated  23rd  of 
November,  1630,  conveyed  to  Bichard  Brown  and  Thomas  Palfrey 
in  fee,  those  closes  and  other  lands  in  Hauxley,  excepting  always 
and  reserved  thereout  all  mines  of  coal  within  the  same  closes,  and 
all  other  the  lands  and  territories  of  Hauxley  aforesaid,  with 
sufficient  wayleave  and  stayleave  to  and  from  the  said  mines ; 
together  with  liberty  of  sinking  and  digging  pit  and  pits  for  the 
winning  of  coal  in  Hauxley  aforesaid.  The  defendant  then  deduced 
the  same  title  from  Sir  William  Hewytt  and  Thomas  Hewytt  to  the 
Countess  of  Newburgh,  and  justified  sinking  a  pit  and  getting 
coals  in  Clark's  South  Moor,  and  making  railroads,  &c.,  for  the 
conveyance  of  these  coals  got  in  Hauxley.  The  plaintiff  did  not 
traverse  this  plea,  but  new  assigned,  as  to  the  trespasses  in  the  2nd, 
3rd,  and  4th  pleas,  that  the  defendant  committed  these  trespasses 
on  other  and  different  occasions,  and  for  other  and  different  purposes 

(1)  The  second  plea,  which  set  up  a  custom  of  the  manor  of  Amble,  became 
immaterial. 
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than  those  mentioned,  and  to  a  greater  extent  than  was  necessary,        dand 
and  in  other  parts  of  the  closes.     The  defendant  pleaded  to  the    kinoscotb. 
new  assignment,  that  the  closes  in  the  declaration  were  in  and 
parcel  of  the  manor  of  Amble,  *and  that  the  late  Earl  of  Newburgh       [  *n7  ] 
was  seised  in  fee  of  the  manor,  and  veins  and  seams  of  coal,  with 
liberty  for  himself  and  his  heirs,  seised  of  the  manor,  and  the  veins 
and  seams  of  coal,  of  getting  coals,  and  making  pits  in  the  lands 
of  other  persons,  and  making  convenient  and  sufficient  roads  for 
carrying  them  away.     The  plea  then  stated  a  devise  thereof  to  the 
Countess  of  Newburgh  for  life,  and  the  defendant  then  justified,  as 
her  servant,  in  getting  the  coals  and  in  carrying  them  away,  under 
that  liberty.     The  plaintiff,  by  his  replication  to  this  plea,  traversed 
the  seisin  of  the  manor,  and  coals,  and  liberty,  as  alleged,  where- 
upon issue  was  joined ;  and  also  new  assigned  that  the  trespasses 
were  committed  on  other  and  different  occasions,  and  to  a  greater 
extent  than  was  necessary,  and  for  other  and  different  purposes, 
and  on  other  parts  of  the  close ;  to  which  last  new  assignment  the 
defendant  allowed  judgment  to  pass  by  default.     A  copy  of  the 
pleadings  accompanies  this  case,  and  to  which  each  party  is  at 
liberty  to  refer  on  the  argument,  and  also  to  the  several  deeds  and 
other  documents  of  title  set  forth  in  the  pleadings.     The  cause 
came  on  for  trial  at  the  Northumberland  Summer  Assizes,  1838, 
before  Mr.  Baron  Alderson,  when  the  2nd  plea  to  the  declaration, 
and  the  plea  to  the  first  new  assignment  were  abandoned  by  the 
defendant,  and  a  verdict  was  taken  by  consent  for  the  plaintiff,  the 
damages  to  be  assessed  by  an  arbitrator  according  to  the  judgment 
of  the  Court,  subject  to  the  opinion  of  the  Court  on  the  following 
case: 

The  plaintiff,  before  and  at  the  time  of  the  trespass,  was  and  is 
seised  in  fee,  amongst  other  lands,  of  the  closes  mentioned  in  the 
declaration.  The  closes  called  Kirton's  Moor,  Frontfield,  Clark's 
North  Moor,  CreswelPs  Moor,  and  Clark's  South  Moor,  are  in  the 
township  of  Hauxley,  and  the  other  close,  called  Cuddy's  Close,  is 
in  the  township  of  Amble,  in  the  county  of  Northumberland. 

Whilst  the  plaintiff  was  in  the  occupation  of  the  aforesaid  *clo8e8,  [  *i7y  ] 
about  the  month  of  January,  1887,  the  defendant  sunk  a  pit  in  the 
close  called  Clark's  South  Moor,  to  get  coals  thereout,  and  erected 
upon  the  same  close  a  building  of  stone,  containing  a  steam  engine 
of  fifty-horse  power,  for  the  purpose  of  drawing  off  the  water,  and 
raising  the  coal  to  the  surface.  The  defendant  also  made  a  large 
pond,  five  feet  in  depth  and  158  feet  in  circumference,  for  supplying 
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dand  the  engine  with  water,  and  erected  sheds  and  other  works  upon  the 
KiNGscoTE.  same  close.  The  shaft,  engine,  pond,  and  sheds,  occupy  altogether 
about  two  acres  and  a  half  of  the  land  of  Clark's  South  Moor.  In 
the  summer  of  1889,  the  defendant  caused  a  railway  to  be  made 
from  the  pit  in  Clark's  South  Moor,  for  the  transit  of  coal  from 
that  pit,  which  railway  passed  over  that  close,  then  across  a  public 
highway,  then  across  Clark's  North  Moor,  then  across  Kirtoii's 
Moor,  then  across  Frontfield,  all  in  the  township  of  Hauxley ;  then 
across  Cuddy's  Close,  in  the  township  of  Amble,  and  then  for 
about  half  a  mile  over  the  lands  of  other  persons  in  the  same 
township,  to  a  piece  of  land  belonging  to  the  Countess  of  Newburgh, 
adjoining  the  Coquet,  and  likewise  in  the  township  of  Amble.  The 
defendant  has  constructed  a  staith  for  the  purpose  of  loading  the 
coals  brought  along  the  railway  from  the  pit,  on  board  of  vessels  in 
the  river  Coquet,  which  is  there  a  navigable  river,  at  the  distance 
of  about  500  yards  from  the  mouth,  where  it  empties  itself  into 
the  German  Ocean.  The  pit  in  Hauxley  is  a  quarter  of  a  mile 
from  the  nearest  boundary  of  Amble.  The  coal-seams  lying  in  the 
latter  township  can  be  conveniently  won  by  outstroke  from  the 
Hauxley  pit,  and  be  raised  to  the  surface  by  means  of  the  shaft  in 
Hauxley,  the  shaft  being  sunk  so  as  to  win  from  it  the  coals  from 
both  townships.  There  is  an  extensive  field  of  coal  within  these 
townships,  of  which  the  seams  dip  to  the  east,  and  reach  to  the  sea 
and  the  river  Coquet. 
[  'irg  ]  The  railway  was  completed  about  the  month  of  October,  *1837  ; 

it  is  made  of  iron,  fastened  upon  stone  pillars  or  sleepers,  which 
are  sunk  into  the  soil ;  it  is  of  the  breadth  of  eight  feet,  and 
severed  from  the  remainder  of  the  close  by  wooden  rails  on  both 
sides  of  it.  These  wooden  rails  are  necessary  for  the  protection  of 
the  railway,  and  to  prevent  cattle  from  straying  upon  it.  The 
entire  space  of  ground  between  the  wooden  rails  averages  in  breadth 
thirty-five  feet.  In  making  the  railway,  the  defendant  has  cut  the 
soil,  and  made  embankments  and  dug  ditches  on  each  side  of  the 
railway,  and  broken  down  hedges  separating  the  several  closes  from 
each  other;  and  the  defendant,  by  the  wooden  rails  to  fence  the 
railroad,  and  by  the  cuttings  and  embankments,  has  severed  one 
part  of  each  field  from  the  other.  The  defendant  also  made 
embankments  and  cuttings  in  Clark's  South  Moor,  and  in  Creswell's 
Moor,  for  another  railway  to  the  south-west  of  the  pit  opened  in 
Clark's  South  Moor,  which  railway  was  afterwards  abandoned. 
The  engine  erected  by  the  defendant  is  necessary  for  winning 
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and  working  the  lower  beamn,  which  are  the  prhicipal  beams  in  liis  dand 
coal  field;  and  in  erecting  the  steam-engine,  and  in  other  works  kinciscote. 
of  the  colliery,  he  has  expended  about  30,000/.,  for  which  expendi- 
ture there  can  be  no  adequate  return,  unless  by  the  profits  from  an 
export  trade.  There  is  a  highway  leading  from  Hauxley  to  Amble, 
which  is  crossed  by  the  railway  between  Clark's  South  Moor  and 
Clark's  North  Moor,  and  after  the  railway  passes  out  of  the 
plaintiff's  closes,  but  before  it  reaches  the  staith,  it  crosses  another 
highway:  but  the  expense  of  conveying  coals  to  the  place  of 
shipment  along  either  of  these  highways  would  be  such  as  to 
preclude  the  defendant  from  exporting  without  loss.  The  place  of 
shipment  on  the  river  Coquet  is  well  chosen,  and  the  railway 
connecting  it  with  the  pit  has  been  judiciously  designed  and  con- 
structed; no  unnecessary  ground  has  been  taken,  nor  injury  been 
done,  either  in  making  the  railway  or  erecting  the  engine,  and 
forming  *the  pond  and  other  works  connected  with  the  colliery,  and  [  •180  J 
the  defendant  has  been  always  ready  to  make  compensation  to  the 
plaintiff  for  the  damages  occasioned  by  the  acts  complained  of. 
Bail  ways,  such  as  the  defendant  has  laid  down,  are  now  in  universal 
use  through  the  counties  of  Northumberland  and  Durham,  in  the 
case  of  collieries.  Since  the  completion  of  the  railway,  and  before 
this  action  was  commenced,  coals  have  been  carried  along  it  to 
a  great  extent,  from  the  pit  in  Clark's  South  Moor  to  the  place 
of  shipment  in  Amble.  These  coals  have  been  exclusively  the 
produce  of  the  seams  in  Hauxley,  but  have  passed  by  the  railway, 
as  well  over  the  plaintiff's  close  in  Amble,  called  Cuddy's  Close,  as 
over  his  Hauxley  closes,  and  large  quantities  of  stone  and  wood  for 
the  purpose  of  the  colliery  have  also  been  carried  along  it  across 
the  same  closes. 

The  deeds,  of  which  the  following  abstract  is  set  forth,  are  to 
form  part  of  the  case.  (The  case  then  set  forth  an  abstract  of  the 
following  deeds :) 

8th  March,  1629. — Indenture  between  Edward  Ditchfield  and 
others,  of  the  one  part,  and  Sir  William  Hewytt  and  Thomas 
Hewytt,  Esq.,  (his  son  and  heir  apparent),  of  the  other  part,  being 
a  conveyance,  by  appointment  of  the  corporation  of  London,  of 
the  town  of  Amble,  with  its  appurtenances,  in  the  county  of 
Northumberland,  together  with  (inter  aliu)  all  those  mines  of  coal 
there,  with  the  appurtenances ;  and  also  of  the  town  of  Hauxley 
with  its  appurtenances,  &c.,  &c. :  habendum  to  Sir  W.  Hewytt  and 
Thomas  Hewytt,  and  the  heirs  and  assigns  of  Sir  William  Hewytt 
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j)AND  for  ever,  to  be  held  of  the  Crown,  as  of  the  manor  of  Earl  Greenwich, 
KiNGscoTE.    by  fealty,  in  free  and  common  socage. 

23rd  November,  1630. — Bargain  and  sale  enrolled,  between  Sir 
William  Hewytt  and  Thomas  Hewytt,  of  the  one  part,  and  Henry 
Lawson  and  Henry  Horsley  of  the  other  part  (the  indenture  referred 
[  *i^i  ]  to  in  the  third  plea) ;  *being  a  conveyance  to  Lawson  and  Horslej', 
of  lands  and  tenements  in  Amble,  parcel  of  the  premises  comprised 
in  the  foregoing  deed ;  "  excepting  always  and  reserved  out  of  this 
present  grant,  all  mines  of  coals  within  the  fields  and  territories  of 
Amble  aforesaid,  together  with  sufficient  wayleave  and  stayleave  to 
and  from  the  said  mines,  with  libertj'  of  sinking  and  digging  pit 
and  pits:"  habendum  to  Lawson  and  Horsley,  their  heirs  and 
assigns,  in  fee  farm,  to  hold  of  the  Crown  as  before  mentioned,  at 
certain  rents  therein  stated.  This  deed  also  contained  a  covenant 
from  Sir  William  Hewytt,  that  he,  his  heirs,  and  assigns,  should 
give  and  yield  to  Lawson  and  Horsley,  their  heirs  and  assigns, 
such  accustomed  recompense  for  digging  and  breaking  the  ground 
within  the  fields  and  territories  of  Amble  aforesaid,  in  which  any 
pit  or  pits  for  getting  of  coal  should  thereafter  happen  to  be  sunk 
and  wrought,  as  formerly  had  been  usually  given  and  allowed  there 
in  like  cases. 

Same  date. — Bargain  and  sale  enrolled,  between  Sir  W.  Hewytt 
and  Thomas  Hewytt  of  the  one  part,  and  Bichard  Brown  and 
Thomas  Palfrey  of  the  other  part  (the  indenture  referred  to  in  the 
fourth  plea),  being  a  conveyance  to  Brown  and  Palfrey  of  lands  and 
tenements  in  Hauxley,  parcel  of  the  premises  comprised  in  the  deed 
of  the  8th  of  March,  1629,  in  the  same  terms,  and  containing  the 
same  reservation  and  covenant,  as  the  conveyance  to  Lawson  and 
Horsley. 

1st  April,  1785. — Lease  from  Lord  Montague  and  Sir  Herbert 
Mackworth,  lords  of  the  manor  of  Amble,  to  John  Widdington, 
(through  whom  the  plaintiff  claims  the  closes  in  the  declaration 
mentioned),  Edward  Cook,  and  William  Smith,  of  all  the  coal 
mines  and  seams  of  coal  belonging  to  the  lessors,  lying  within  and 
under  the  lands  belonging  to  the  lessees  and  other  persons  named, 
within  the  townships  of  Amble  and  Hauxley,  in  the  parish  of 
[  •182  ]  Wirkworth  and  manor  of  Amble,  for  nine  years  from  the  *lst  of 
May,  1785,  at  an  annual  rent  of  21Z.  Ss.,  on  condition  that  they 
should  not  try  for,  dig,  sink,  win,  or  work  the  said  mines  or  seams 
of  coal,  or  in  any  manner  impair  or  diminish  the  same :  there  was 
also  a  covenant  by  the  lessees  to  the  same  effect. 
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V. 
EiNOSGOTB. 


The  rent  reserved  by  the  said  last-mentioned  lease  was  regularly        Dand 
paid. 

The  defendant  did  all  the.  acts  above  alleged  to  be  done  by  him, 
claiming  to  do  them  under  and  by  virtue  of  an  agreement  between 
Lady  Newburgh  and  the  defendant,  and  Mr.  Thomas  Brown,  by 
which  Lady  Newburgh  agreed  to  grant  to  the  defendant  and 
Brown  a  lease  for  a  term  of  years  of  the  coal  mines  and  seams 
of  coal  in  Amble  and  Hauxley,  with  the  right  to  dig  pits, 
and  wayleave  and  stayleave,  and  all  other  rights  incident  and 
appurtenant  thereto. 

The  term  **  stayleave,"  according  to  the  custom  and  under- 
standing of  miners  and  other  persons  conversant  with  coal  mines, 
means  a  right  in  the  coal-owner  of  having  a  station,  where  he 
may  deposit  his  coals  for  the  purpose  of  dispensing  them  to  the 
purchaser.  This  place  of  deposit  and  vend  is  either  at  the  pit- 
mouth,  or,  when  detached,  it  is,  in  the  case  of  land  sale  collieries, 
at  some  station  by  a  highway,  and,  in  the  case  of  sea  sale  collieries, 
at  a  staith,  trunk,  or  spout  in  some  navigable  water.  ''Wayleave" 
is  the  privilege  of  crossing  land  for  the  supply  of  coals  to  the 
purchaser.  This  privilege  is  generally  the  subject  of  detailed 
contracts,  specifying  the  particular  direction  and  extent  of  the 
wayleave,  and  there  is  no  usage  or  understanding  amongst  persons 
conversant  with  coal  mines,  by  which  to  interpret  the  extent  of  the 
privilege,  when  conferred  in  the  general  terms  used  in  the  deeds 
above  set  forth.  The  narrowest  enjoyment  of  a  wayleave  is  where 
the  sale  is  at  the  pit's  mouth,  and  the  purchasers  cross  to  the  pit 
with  their  carts  from  the  highway.  Where  the  sale  is  at  a  detached 
station,  the  grantee  of  a  wayleave  generally  *sends  coal  to  the  [  *183  ] 
station  by  means  of  a  railway ;  in  the  case  of  sea  sale  collieries 
this  is  universally  the  mode  of  transit,  and  the  railway  is  laid 
down  in  the  most  direct  and  commodious  course  from  the  pit 
to  the  place  of  shipment,  for  which  the  coal-owner  can  obtain 
leave  from  the  land-owners,  without  regard  to  the  intervention 
of  highways. 

Coals  have  formerly  been  wrought  for  land  sale  in  Amble  and 
Hauxley,  and  for  the  supply  of  saltpans  established  there,  and  there 
are  old  shafts  within  those  townships;  but  there  was  never  any 
railway  connected  with  these  workings,  neither  had  any  steam- 
engine  been  erected  in  these  townships  for  colliery  purposes,  before 
that  of  the  defendant.  Railways  were  not  in  use  in  1680;  but 
unless  there  was  a  steam-engine  to  drain  the  pit  and  raise  the  coal. 
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Damp        and  a  railway  and  staith  to  ship  the  coals  by  the  lower  seams,  the 
KiNoscoTB.    defendant's  coal-field  could  not  be  worked  without  loss,  as  has  been 
before  stated. 

The  plaintiff  contends,  that,  on  the  above  facts,  he  is  entitled  to 
a  verdict  upon  the  several  issues  raised  in  the  cause.  If  the  Court 
should  be  of  that  opinion,  the  verdict  is  to  be  entered  accordingly, 
otherwise  to  be  entered  as  the  Court  may  direct.  The  defendant, 
under  the  above  circumstances,  contends,  that  he  is  justified  by  the 
exception  or  reservation  in  the  before-mentioned  indentures,  or  some 
of  them,  in  making  the  railway  over  the  several  closes,  and  in  doing 
the  other  acts  in  working  the  coals  in  Clark's  South  Moor.  The 
plaintiff  contends,  that  the  reservations  or  exceptions  in  these  deeds 
give  sufficient  wayleave  to  the  nearest  highway,  in  the  direction 
the  coals  are  to  be  taken  from  the  pit,  for  the  conveyance  of  the 
coals,  and  no  further ;  and  that  the  defendant  had  no  right  to  make 
this  railway  or  any  road  over  the  highway  above  mentioned,  through 
the  lands  of  the  plaintiff  and  the  other  persons;  and  that  the 
defendant  had  no  right  under  the  deeds,  to  carry  the  coals  raised 
[  •184  ]  in  Hauxley  over  Cuddy's  *Clo8e  in  Amble,  or  to  make  a  railroad 
over  that  close  for  such  a  purpose.  Moreover,  the  plaintiff  contends, 
that  the  defendant  had  no  right  to  make  embankments,  or  cuts,  or 
sever  the  fields  as  stated,  or  to  lay  a  permanent  railway  as  done  by 
the  defendant ;  and  that  the  defendant  had  no  right  to  erect  a 
steam-engine  and  engine-house,  or  make  the  pond,  or  the  other 
erections  in  question. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendant,  to  any  and  what  extent,  has,  under  the  circumstances 
above  mentioned,  exceeded  his  power  and  liberty :  and  the  damages, 
if  any,  are  to  be  assessed  by  the  arbitrator  according  to  the  opinion 
of  the  Court,  and  the  verdict  and  judgment  are  to  be  entered  up  in 
pursuance  thereof. 

The  case  was  argued  in  this  Term  by 

W.  H.  Watson  for  the  plaintiff : 

The  main  question  in  this  case  is,  whether,  under  an  ordinary 
reservation  of  "  a  wayleave  and  stay  leave  "  for  the  carriage  of  coal 
from  a  mine,  a  right  to  cut  and  lay  down  a  railway  is  included ; 
that  being  a  species  of  way  which  was  not  in  use  at  the  period  of 
the  reservation.  The  recent  case  of  Doe  d.  Wawn  v.  Horn  (i)  is  an 
authority  to  show  that  the  making  of  a  railway  across  land  is  an 

(1)  3  M.  &  W.  340 ;  5  M.  &  W.  564, 
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absolute  ouster  of  the  occupier  of  the  land.     So,  where  under  a        dakd 
lease  of  wayleave  for  the  purpose  of  carrying  coals,  with  the  liberty    kingwcotb. 
of  laying  waggon- ways  over  certain  lands,  the  lessee  made  waggon- 
ways  and  inclosed  them,  so  as  to  exclude  all  other  persons,  it  was 
held,  that  he  was  ratable  to  the  poor  for  the  ground  so  inclosed,  as 
having  the  exclusive  occupation  of  it :  Rex  v.  Bell  (i).     Here  there 
is  an  absolute  ouster  of  the  plaintiff  from  his  rights  over  the 
surface,  instead  of  the  mere  user  of  an  easement,  consistently  with 
his  enjoyment  of  the  surface.   In  Vin.  Abr.,  Chimin  Private,  (D.)  2, 
it  is  said — "  If  *a  way  which  a  man  has  becomes  not  passable,  or      [  *185  ] 
becomes  very  bad  by  the  owner  of  the  land  tearing  it  up  with  his 
carts,  and  so  the  same  be  filled  with  water,  yet  he  which  has  the 
way  cannot  dig  the  ground  to  let  out  the  water,  for  he  has  no 
interest  in  the  soil :  "   citing  Dike  and  Dunston's  case  (2).     Lord 
Darcy  v.  Askwith  (3)  was  an  action  by  the  assignee  of  the  reversion 
against  a  lessee  for  years,  under  a  lease  containing,  among  the 
general  words,  "  boscis,  boscorum  venditionibus,  magnis  arboribus, 
mineris  carbonum,'*  &c.,  for  waste  in  felling  oaks.    The  defendants 
pleaded  that  they  felled  those  trees  for  the  making  of  certain 
utensils  in  and  about  certain  coal  mines,  parcel  of  the  demise,  and 
i^ithout  which  they  could  not  dig  and  get  the  coals  out  of  the  pits, 
and  that  they  bestowed  the  said  trees  accordingly ;   and  upon 
demurrer,  the  Court  held,  '^  that  the  lessor  did  not,  by  implication 
of  law,  by  leasing  the  coal  mines,  give  power  to  fell  the  trees  for 
the  use  of  the  mines,  and  that  the  rule  of  law,  that  the  grant  of  a 
thing  carried  all  things  without  which  the  thing  granted  could  not 
be  had,  was  to  be   understood  of  things  incident  and  directly 
necessary."     Pit  v.  Lady  Claverinth  (4)   was  a  case  more  nearly 
applicable  in  its  circumstances  to  the  present.     There,  on  the  sale 
of  a  manor,  the  vendor,  one  Wray,  reserved  to  himself  and  his 
heirs  a  convenient  wayleave,  such  as  he  and  his  heirs  should  think 
proper,  for  the  carriage  of  coals  through  a  waste  within  the  manor, 
from  certain  coal  works  of  his  to  the  river  Tyne.    An  invention 
had  been  discovered  about  twenty  years  before,  which  at  the  time 
of  the  sale  had  come  into  frequent  use  in  the  north,  of  making 
waggon-ways  for  the  more  easy  carriage  of  coals,  which  was  done 
"  by  levelling  ground  from  one  place  to  another,  and  then  laying 
planks  into  it,  for  making  a  more  easy  and  short  conveyance  of 
them."     The  defendant,  the  lessee  of  some  coal  works  under  *the       [  *186  ] 

(1)  7  T.  B.  698.  (3)  Hob.  234. 

(2)  Gobd.  62,  pi.  66.  (4)  1  Barnard.  318. 
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Dand  heirs  of  Wray,  by  virtue  of  the  power  in  thtf  reservation,  made 
KIN08C0TK.  a  waggon-way  for  her  coals,  upon  which  the  plaintiff  filed  a  bill 
against  her.  The  Lord  Chancellor  made  a  decretal  order,  refer- 
ring it  to  the  Barons  of  the  Exchequer  for  their  opinion,  whether  a 
waggon-way  was  within  the  reservation  of  a  way  leave ;  and  they 
ultimately  gave  their  opinions  that  a  waggon- way  was  not  reserved. 
Selhy  V.  Adair  (i)  was  a  decision  directly  in  favour  of  the  plaintiff. 
In  that  case  the  Yice-Ghancellor  held  that  a  railway  was  not 
comprehended  within  the  reservation  of  a  wayleave,  in  a  grant  of 
the  date  of  1630.  Scnhome  v.  Christian  (2),  which  may  be  referred 
to  on  the  other  side,  is  inapplicable  to  this  case.  There  the  party 
had  granted  to  him  ^'a  free  and  convenient  way,  for  carts,  waggons, 
wains,  and  other  carriages,''  over  a  slip  of  land  therein  mentioned, 
with  full  and  free  license  to  make  and  lay  causeways,  when  and  so 
often  AS  there  should  be  occasion,  for  the  purpose  of  carrying 
(among  other  materials)  coals ;  and  it  was  held,  that,  under  these 
words,  he  had  a  right  to  lay  a  **  framed  waggon- way."  Ashhubst,  J. 
there  says :  ^'  Under  the  original  grant,  he  has  a  right  to  make  a 
framed  waggon- way,  which  is  necessary  for  the  purpose  of  carrying 
his  coals ;  it  being  in  the  contemplation  of  the  parties  at  the  time 
of  making  this  grant."  Geirard  v.  Cooke  (s)  proceeded  upon  the 
same  principle,  that  the  grantee  was  entitled  to  all  privileges 
necessary  to  give  such  a  road,  as  it  was  the  intention  of  the  parties 
that  he  should  have.  That  principle  is  clearly  inapplicable  to  the 
present  case.  A  way  of  a  description  not  known  at  the  time  of  the 
grant  could  not  possibly  be  in  the  contemplation  of  the  parties  to 
it.  The  clause  for  compensation  makes  it  dependent  upon  the 
customary  payments  before  made  ;  but  none  had  been  before  made 
in  respect  of  a  railway ;  how  then  can  the  clause  now  be  made  to 
[  ♦IS?  ]      apply  *to  such  a  case? 

(Lord  Abinobr,  C.  B.  :   I  do  not  see  why,  if  the  party  has  the 
right  of  way,  he  cannot  lay  down  iron  rails  upon  it.) 

He  thereby  precludes  the  owner  of  the  land  altogether  from  using 
the  way,  except  with  carriages  of  a  peculiar  construction ;  and  the 
injury  to  the  land  is  greater  and  more  permanent.  Further,  it 
could  not,  at  the  time  of  this  grant,  have  been  expected  that  the 
grantor  should  afterwards  purchase  other  land  for  the  purpose  of 

(1)  A.D.  1818,  not  reported.  (3)  2  Bos.  &  P.  (N.  R.)  109, 

(2)  1  E.  R.  300  (1  T.  R.  560). 
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carrying  Hway  the  coal.  In  Com.  Dig.  Chemin,  (D.  5),  it  is  said  :  Dand 
'*  If  a  feoffor  grants  a  way  from  D.  to  Blackacre,  and  the  feoffee  kingscotb. 
afterwards  purchases  lands  adjoining  to  Blackacre,  he  cannot 
justify  the  using  the  way  to  those  lands":  Howell  v.  Kimi  (i). 
Hairis  v.  Ryding  (2)  is  an  authority  to  show  that,  under  a 
reservation  of  coal  and  other  mines,  with  liberty  of  ingress,  &c., 
to  get  the  mines,  all  that  the  party  has  by  law  is  a  reasonable 
mode  of  getting  the  mines,  not  injuring  thereby  the  rights  of  the 
owners  of  the  surface.  The  defendant  here,  therefore,  had  no 
right  to  erect  steam-engines  and  machinery,  to  make  cuttings  and 
embankments,  and  to  exclude  the  owner  of  the  soil  from  the 
ordinary  occupation  of  it,  in  the  exercise  of  a  way,  which  is  a  mere 
easement  over  the  surface.  But  this  railway  is  clearly  an  excess  of 
the  powers  given  by  the  reservation,  because,  at  all  events,  the 
defendant  is  only  entitled  to  carry  it  to  the  nearest  highway,  from 
whence  he  has  the  means  of  transporting  the  coals  otherwise. 

Addison 9  contra : 

First,  a  right  to  make  railways  for  the  carriage  of  the  coals  is 
given  by  this  reservation,  without  reference  to  the  intervention  of 
highways.  Secondly,  the  defendants  had  a  right  to  carry  the 
coals  got  in  Hauxley  over  Amble,  and  vice  versa.  The  defendant 
is  therefore  entitled  to  a  verdict  on  the  issue  joined  on  the  third 
plea,  and  on  the  new  assignment  the  plaintiff  is  entitled  only  to 
nominal  damages. 

It  is  said  that  the  placing  of  the  rails  upon  the  way  in  question  [  188  ] 
was  an  eviction  of  the  plaintiff ;  and  the  case  of  Rex  v.  Bell  is  cited 
to  show  that  a  railway  is  ratable,  as  being  in  the  exclusive 
occupation  of  the  proprietors.  But  it  might  as  well  be  said  the 
placing  of  pipes  under  the  soil  by  a  water  company — which  also 
are  ratable — would  be  an  eviction  of  the  land-owner.  Doe  d. 
]Vawn  V.  Hoim  does  not  apply :  the  declaration  here  says  nothing 
about  any  expulsion  or  eviction  of  the  plaintiff.  The  authority 
cited  from  Vin.  Abr.  applies  to  the  digging  of  trenches  to  let  off 
water,  which,  unless  done  in  exercise  of  a  right  to  repair  (which  is 
clearly  incident  to  a  right  of  way),  would  not  be  within  the  grant ; 
and  it  does  not  appear  from  the  case  that  it  was  necessary  to  dig 
trenches  in  order  to  repair  the  way.  In  Pit  v.  Lady  Claverinth, 
the  Court  could  only  look  to  the  terms  of  the  reservation  itself,  in 
which  there  was  no  mention  of  waggon- ways ;  and  it  does  not  very 

(1)  1  Mod.  190.  (2)  62  B.  E.  632  (6  M.  &  W,  60). 
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dakd  distinctly  appear  what  were  the  terras  of  the  deed,  or  the  grounds 
KiNoscoTB.  of  the  judgment.  As  far,  however,  as  it  is  relied  upon  for  the 
plaintiff,  it  is  inconsistent  with  Smhonse  v.  Christian.  The  case  of 
Selby  V.  Adair,  when  carefully  examined,  is  rather  an  authority  to 
show,  that,  under  the  grant  of  a  wayleave,  a  waggon-way  might 
be  made.  (He  then  entered  into  an  elaborate  examination  of 
the  pleadings  and  proceedings  in  that  case,  in  order  to  establish 
this.) 

The  question  in  this  case  is,  in  truth,  nothing  but  a  question  of 
construction,  arising  on  the  face  of  these  deeds — viz.,  what  appears 
from  them  to  have  been  the  intention  of  the  parties  when  this 
reservation  was  made.  The  Court,  in  deciding  that  question,  will 
look  to  all  the  surrounding  circumstances,  and  construe  them 
secundum  subjectavi  materiam.  Now  the  reservation  here  is,  first, 
of  very  extensive  mines ;  secondly,  of  a  wayleave  and  stayleave, 
sufficient  for  all  the  purposes  of  the  enjoyment  of  those  mines. 
Whatever  is  necessary  for  the  fair  and  reasonable  enjoyment  of  the 
[  •189  ]  thing  excepted,  is  reserved  as  *incident  to  the  exception.  Such  is 
the  general  principle  laid  down  in  Sheppard's  Touchstone  (i) : 
^^  When  any  thing  is  granted,  all  the  means  to  effect  it,  and  all  the 
fruits  and  effects  of  it,  are  granted  also,  and  shall  pass  inclusive 
together  with  the  thing,  by  the  grant  of  the  thing  itself,  without 
the  words  ctim  pertinentiis,  or  any  such  like  words.  Guicunque 
aliquid  conceditur,  conceditur  etiam  et  id  sine  quo  res  ipsa  non 
esse  potuit." 

(Parke,  B.  :  Under  that  rule  things  necessary  only  are  granted : 
the  case  is  not  so  strong  in  your  favour  as  where  the  word 
**  sufficient  "  or  "  convenient  *'  is  used.) 

The  same  principle  is  propounded  in  1  Baund.  322  b,  and  2  Bol. 
Abr.  N.,  pi.  1,  2,  3.  There  are  many  cases  illustrative  of  this 
general  principle.  Thus,  in  Roberts  v.  Karr  (2),  where  A.  granted 
to  B.  land  of  unequal  width,  described  as  abutting  on  a  road  on 
his  own  soil,  which  in  the  broadest  part  of  it  did  abut  on  that 
road,  but  in  the  narrowest  part  was  separated  from  it  by  a  narrow 
strip  of  the  grantor's  land — it  was  held,  that  the  grantor  and  those 
claiming  under  him  were  concluded  from  preventing  the  grantee 
from  coming  out  into  the  road  over  this  strip  of  land :  that  after 
the  description  given  by  him  in  the  deed,  he  could  not  be  allowed 

(1)  P.  89.  (2)  10  R.  R.  692  (1  Taunt.  49d). 
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to  say  that  the  land  on  which  it  abutted  was  not  the  road.     In        dakd 

Mortis  V.  Eilgington  (1) ,  a  lessee  demised  a  messuage,  consisting  of    kingscotb. 

two  parts,  separated  by  an  intervening  reserved  gateway  and  yard, 

subjected  only  to  a  specific  right  of  way  for  the  lessee  to  a  third 

building,  for  a  specific  purpose  only.     The  reservation,  strictly 

interpreted,  would  have  precluded  the  lessee  from  all  access  to 

the  one  part,  which  was  accessible  only  by  crossing  the  yard  in 

one  of  two  directions,  the  one  by  entering  it  from  the  back  part  of 

the  residue  of  the  demised  premises,  the  other  and  more  convenient 

way  by  entering  it  from  the  public  street,  through  the  reserved 

gateway.    It  was  held,  that  the  lessee  was  entitled  to  the  ^latter       [  «i9o  ] 

way,  through  the  gateway  and  across  the  yard.    Mansfield,  Ch.  J., 

there  says  :   '*  It  would  not  be  a  great  stretch  to  call  that  a 

necessary  way,  without  which  the  most  convenient  and  reasonable 

mode  of  enjoying  the  premises  could  not  be  had."     Hodgson  v. 

Field  (2)  is  a  very  strong  case  to  illustrate  the  principle   before 

stated.    There,  A.  and  B.  being  severally  seised  of  parcels  of 

woody  ground,  and  B.  having  other  lands  adjoining  to  his  woody 

ground,  and  intending  to  make  a  colliery  under  his  ground,  A. 

granted  to  B.,  his  heirs  and  assigns,  liberty  for  him  and  them  to 

carry  up  a  sough  or  drain  through  A.'s  woody  ground  into  B.'s 

woody  ground,  and  to  make  two  little  sough  pits  in  A.'s  woody 

ground  for  the  more  easy  and  safe  carrying  up  the  tail  of  the 

sough,  one  of  which  was  to  be  covered  in  forthwith,  and  the  other 

way  to  be  kept  open  for  examining  the  sough,  so  long  as  was 

necessary  for  that  purpose,  and  no  longer.     It  was  held,  that,  by 

this  grant,  the  liberty  of  making  sough  pits  at  any  time  afterwards, 

while  the  object  of  the  grant  remained,  being  necessary  for  the 

purpose  of  repairing  the  sough,  passed  as  incident  thereto.     In 

Gerrard  v.   Cooke  (3),  A.  granted   to  B.,  his   heirs  and    assigns, 

occupiers  of  certain   houses  abutting  on  a  piece  of  land  about 

eleven  feet  wide,  which  divided  those  houses  from  another  house 

belonging  to  A.,  the  right  of  using  the  said  piece  of  land  as  a  foot 

or  carriage  way,  together  with  **all  other  liberties,  powers,  and 

authorities,  incident  or  appurtenant,  needful  or  necessary,  to  the 

use,  occupation,  or  enjoyment  of  the  said  road,  way,  or  passage.*' 

It  was  held,  that,  under  these  words,  B.  had  a  right  to  put  down  a 

liagstone  upon  this  piece  of  land,  in  front  of  a  door  opened  by  him 

out  of  his  home  into  it. 

(1)  12  R.  R.  579  (3  Taunt.  24).  (li)  2  Bos.  &  P.  (X.  R.)  109. 

(2)  8  R.  E.  701  (7  East,  613). 
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dand  (Alderson,  B.  :  Suppose  the  way  granted  were  across  a  ploughed 

KiNoscoTB.    field,  would  the  grantee  in  such  case  have  a  right  to  lay  down  a 
flagstone  ? ) 

[  •iw  ]      Yes,   if    it    were    necessary  for    the    convenient    ^maintenance 
of  the  road  in  such  a  state  as  that  he  might  go  over  it.     It  was 
found    in   that   case   that  the   road  might  be  used  without   the 
flagstone,  though   not  so  conveniently.     In  Ahson  v.  Fenton  (i), 
where,  in  a  private  Act  of  Parliament,  for  inclosing  the  waste  lands 
of  a  manor,  there  was  a  reservation  to  the  lord  and  his  assigns  of 
all  mines,  &c.,  **  together  with  all  convenient  and  necessary  ways, 
&c.,  then  already  made  or  thereafter  to  be  made,  and  liberty  of 
laying  waggon- ways,  &c.,  at  his  and  their  free  will  and  pleasure, 
and  to  do  all  such  other  works,  acts,  and  things  as   might  be 
necessary  or  convenient    for  the   full   and   complete   enjoyment 
thereof,  in  as  full,  ample,  and  beneficial  a  manner,  as  if  that  Act 
had  not  been  made : ''  it  was  held,  in  an  action  of  trespass  against 
the  assignee  of  the  lord,  for  laying  a  waggon- way  over  one  of  the 
allotments  in  an  improper  direction  and  manner,  that  the  question 
to  be  decided  by  the  jury  was,  whether  the  waggon- way  had  been 
laid  in  such  a  direction  as  a  person  of  reasonable  skill  would  have 
selected,  and  whether  the  mode  adopted  was  such  as  a  prudent 
person  would  have  adopted  if  he  had  been  making  the  road  over 
his  own  land.      That  case  shows,  that  whatever  be  the    right 
reserved,  the  party  is  authorized  to  exercise  it  in  the  most  reason- 
able and  convenient  manner.     In  the  present  case,  if  the  defendant 
is  to  be  confined  to  a  way  to  these  highways,  leading  only  from  one 
vill  to  another,  the  reservation  will  become  futile.     The  case  of  the 
Earl  of  Cardigan  v.  Armitage  (2)  is  an  additional  authority  to  the 
same  efTect.     In  Senhouse  v.  Christian  (3),  Ashhurst,  J.,  states  the 
question  to  be,  whether,  under  the  general  grant  for  the  purpose  of 
carrying  coals,  the  party  ^'has  not  a  right  to  make  any  such  way 
as  is  necessary  for  the  carrying  of  that  commodity  ?    There  are  no 
great  collieries  in  the  northern  part  of  the  kingdom,  where  they 
have  not  those  framed  waggon-ways ;  and  the  case  itself  expressly 
[  *192  ]       states,  that  the  defendant  cannot  *so  commodiously  enjoy  this  way 
in  any  other  manner.     Therefore,  under  the  original  grant,  he  has 
a  right  to  make  a  framed  waggon-way,  which  is  necessary  for  the 
purpose  of  carrying  his  coals."    Yet  it  appeared  that  this  kind  of 

(1)  1  B.  &  C.  195.  Dowl.  &  Ey.  414). 

(2)  26  R.  R.  313  (2  U.  &  C.  197  ;  3  (3)  1  R.  R.  300  (1  T.  R.  600). 
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Dand 

waggon-way  had  been  introduced  into  use  since  the  date  of  the    kinqscote. 

grant  in  that  case  (1722). 

«  «  *  *  « 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  Term,  the  judgment  of  the  Court       [  195  ] 
was  delivered  by 

Parke,  B.  : 

In  this  case,  which  was  argued  a  few  days  ago,  the  Court  were 
satisfied  that  the  plaintiff  was  entitled  to  recover,  but  delayed 
giving  their  judgment,  in  order  to  look  more  attentively  into  the 
pleadings,  and  to  ascertain  exactly  for  what  trespasses  the  plaintiff 
was  entitled  to  compensation. 

We  entertained  no  doubt  but  that,  under  the  exception  of  the 
deed  of  1630  of  the  mines  of  coals  in  Amble,  with  the  reservation 
of  ''  sufficient  way  leave  and  stay  leave,  to  and  from  the  said  mines, 
with  liberty  of  sinking  and  digging  of  pit  and  pits,"  no  easements 
were  reserved,  except  for  the  purpose  of  getting  the  coals  under  the 
lands  conveyed;  or  at  all  events  the  coals  within  the  territories 
of  Amble  (whether  the  easements  extended  to  the  latter,  it  is  not 
necessary  to  decide).  In  like  manner,  the  easements  reserved  by 
the  deed  of  the  same  date,  in  respect  of  the  coals  in  Hauxley,  could 
be  exercised  in  respect  of  those  coals  only.  It  is  impossible  that 
the  Court  can  give  these  deeds  an  effect  greater  than  the  words 
are  calculated  to  convey,  in  consequence  of  the  contiguity  of  the 
two  townships,  and  the  circumstances  that  the  coals  in  each  were 
part  of  the  same  mineral  field.  It  therefore  follows,  that  every 
trespass  committed  in  Amble,  for  the  purpose  of  conveying  coals 
got  in  Hauxley,  was  unjustifiable,  and  the  plaintiff  is  entitled  to 
recover  for  them;  he  is  therefore  entitled  to  a  compensation  for 
every  part  of  the  railroad  in  Amble,  and  for  the  trespasses  in 
carrying  the  Hauxley  coals  along  it.  The  third  plea,  which  justifies 
these  trespasses  under  the  *deed  of  1680,  on  which  issue  was  [  •loe  J 
taken,  must  be  found  for  the  plaintiff;  as  the  allegation  in  that 
plea,  that  it  was  convenient  and  necessary  to  make  a  road  or  way 
in  the  closes  in  Amble,  at  the  time  when  it  was  made,  to  convey 
coals  got  in  Amble,  was  not  proved.  The  second  plea,  founded  on 
a  supposed  manorial  custom,  as  also  the  special  plea  to  the  first 
new  assignment,  were  also  unsupported  by  the  evidence. 

It  remains,  therefore,  to  consider,  for  what  trespasses  in  Hauxley 
the  plaintiff  is  entitled  to  recover. 
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Dakd  Those  complained  of  are,  first,  the  making  a  steam-engine,  and 

KiNGscoTE.  pond  for  supplying  it,  and  engine-house,  and  buildings ;  secondly, 
the  making  a  framed  railroad  of  iron  on  stone  pillars  or  sleepers, 
from  the  pit  in  Hauxley  direct  to  the  boundary  of  Amble,  to  com- 
municate thence  with  the  river  Coquet,  with  ditches  and  wooden 
rails  on  each  side,  embracing  a  width  of  thirty-five  feet,  and  the  con- 
struction of  embankments,  and  cutting  the  soil,  in  order  to  make 
a  level  railroad.  Thirdly,  the  making  embankments  and  cuttings 
in  two  other  fields,  for  a  railroad,  which  was  abandoned. 

It  will  be  proper  to  take  the  several  heads  of  damage  in  their 
order.  First,  as  the  coals  in  all  the  seams  are  excepted,  and  a 
right  to  dig  pits  for  getting  those  coals  reserved,  all  things  that 
are  '^depending  on  that  right,  and  necessary  for  the  obtaining  it/* 
are  reserved  also,  according  to  the  rule  in  Sheppard's  Touchstone, 
100.  Consequently,  the  coal-owner  had,  as  incident  to  the  liberty 
to  dig  pits,  the  right  to  fix  such  machinery  as  would  be  necessary 
to  drain  the  mines,  and  draw  the  coals  from  the  pits.  The  case 
finds  that  the  steam-engine  which  was  erected,  was  necessary  for 
the  winning  and  working  the  lower  seams,  which  are  the  principal 
seams  in  that  coal  field ;  and  therefore  the  defendant  had  a  right 
to  erect  it. 

The  pond  for  the  supply  of  the  engine,  and  the  engine-hom^e, 
[  *197  ]  seem  to  have  been  necessary  accessaries  to  such  an  ^engine,  and 
were  therefore  lawfully  made ;  but  whether  the  sheds  were,  is  not 
stated ;  and  if  there  be  a  question  as  to  them,  the  arbitrator  may 
determine  it.  It  may  not  be  improper  to  observe,  that  a  com- 
pensation seems  to  us  to  be  due  for  the  injury  to  the  soil  by  making 
these  adjuncts  to  the  pit,  the  steam-engine,  and  its  accessaries, 
as  well  as  for  digging  the  pits  themselves,  under  the  provision 
in  the  deed  of  1680;  whether  there  is  any  due  for  the  raikoad, 
is  doubtful. 

The  second  head  of  damage  is  the  construction  of  the  railway 
to  the  boundary  of  Amble — the  inclosing  it,  and  the  cutting 
the  soil. 

Upon  referring  to  the  fourth  plea,  and  the  new  assignment  upon 
it  (for  it  is  not  traversed),  it  appears  to  us  that  it  is  not  open  to 
the  plaintiff  to  contend  in  this  action,  that  some  species  of  rail- 
road made  with  stone,  iron,  and  wood,  was  not  convenient,  pro|ier. 
and  necessary,  under  the  terms  of  the  reservation  ;  nor  that  it  was 
not  necessary  to  cut  the  soil  for  the  purpose  of  making  it  level, 
and  to  make  a  mound  or  embankment.    These  facts  are  all  averred 
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in  the  plea,  and  are  not  traversed ;  and  the  effect  of  the  new  Dand 
assignment  is,  not  strictly  to  admit  the  truth  of  these  facts,  but  kinosoote. 
to  withdraw  them  entirely  from  consideration  as  the  subject  of 
the  action,  and  to  preclude  the  plaintiff  from  complaining  of  them : 
and  the  true  grounds  of  complaint  are  to  be  sought  in  the  explana- 
tion of  the  declaration  contained  in  the  new  assignment.  These 
are  for  trespasses  on  other  occasions,  of  which  the  special  case 
supplies  no  proof — and  for  trespassing  to  a  greater  extent  than 
was  necessary  for  exercising  the  reserved  rights,  and  in  parts  of 
the  close  where  there  was  no  right  of  wayleave. 

This  renders  it  necessary  to  look  at  the  facts  found  in  the  case, 
to  ascertain  whether  the  railroad  was  constructed  in  a  direction,  or 
in  a  manner,  unauthorized  by  the  reservation. 

This  reservation  is  to  be  construed,  according  to  the  *rule  laid  [  *198  ] 
down  in  Sheppard's  Touchstone,  100,  in  the  same  way  as  a  grant 
by  the  owner  of  the  soil  of  the  like  liberties:  "for  what  will  pass 
by  words  in  a  grant,  will  be  excepted  by  like  words  in  an  excep- 
tion." Now  the  reservation  is  of  the  right  to  dig  a  pit  or  pits, 
(which  pits  are  mentioned  in  the  compensation  clause  to  be  such 
as  may  thereafter  happen  to  be  sunk),  and  of  sufficient  wayleave 
and  stayleave,  connected  with  those  pits.  There  is  no  doubt  that 
the  object  of  the  reservation  is  to  get  the  coals  beneficially  to  the 
owner  of  them,  and  therefore  it  should  seem,  that  there  passes  by 
it  a  right  to  such  a  description  of  wayleave,  and  in  such  a  direc- 
tion, as  will  be  reasonably  sufficient  to  enable  the  coal-owner  to 
get,  from  time  to  time,  all  the  seams  of  coal  to  a  reasonable  profit ; 
and  therefore  the  owner  is  not  confined  to  such  description  of  way 
as  is  in  use  at  the  time  of  the  grant,  and  in  such  a  direction  as  is 
then  convenient. 

Adopting  this  rule  of  construction,  the  question  is,  whether  the 
direction  or  mode  of  construction  of  the  railroad  were  reasonably 
sufficient  for  the  purpose  of  getting  the  8rd  seam  of  coal,  in  a 
manner  beneficial  to  the  coal-owner. 

Upon  the  facts  found  in  the  case,  we  have  some  little  difficulty 
in  determining  these  questions  satisfactorily. 

It  is  found,  **  that  without  a  railway  for  shipment,  the  lower 
seams  could  not  be  worked  without  loss,  as  before  stated ; "  and 
the  statement  before  made  is,  "  that  30,000Z.  was  expended  on  the 
steam-engine,  &c.,  and  that  for  that  expenditure  there  could  be  no 
adequate  return,  unless  by  the  profits  from  an  export  trade."  If 
it  is  meant  (as  probably  it  was)   that  this  sum  was  necessarily 
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Dand  expended,  in  order  to  work  the  lower  seams  in  a  reasonably  bene- 
KiNQscoTE.  ficial  manner,  and  therefore  .that  a  railway  for  shipment  was 
necessary  for  the  fair  working  of  those  seams,  we  cannot  say  that 
there  has  been  anything  improper  in  the  direction  or  mode  of 
[  ♦ise  ]  construction  of  the  railway.  The  direction  was  *proper  in  con- 
structing a  railway  for  shipment,  though  it  lead  to  a  place  where 
the  defendant  was  a  trespasser,  inasmuch  as  it  was  convenient  for  the 
purposes  of  the  coal-mine,  which  was  the  meaning  of  the  reserva- 
tion, and  which  is  the  only  thing  to  be  looked  to  in  construing  it ;  and 
*  whether  the  defendant  would  be  liable  to  make  amends  for  wrongful 
'  acts  in  constructing  the  railroad  in  another  part  of  the  same  line, 
does  not  appear  to  be  material,  so  long  as  the  railroad  remains 
unobstructed,  and  capable  of  being  used  in  that  place.  The  true 
question  is,  whether  the  entire  railroad  is  convenient :  when  it  is 
obstructed,  (as  it  may  be  by  the  owner  of  the  soil  in  Amble),  and 
ceases  to  be  passable,  it  will  be  no  longer  convenient  for  the  pur- 
poses of  the  mines,  and  the  part  in  Hauxley  will  not  be  lawfully 
used.  The  direction  therefore  wal5  proper.  Nor,,  upon  the  sup- 
position that  a  railway  for  shipping  was  necessary,  can  we  say 
there  was  any  excess  in  the  mode  of  construction ;  for  the  case 
finds  that  the  railroad  has  been  judiciously  designed  and  con- 
structed; that  no  unnecessary  ground  has  been  taken,  or  injury 
been  done  in  making  it.  The  fences  and  ditches  to  the  railway  do 
not  appear  to  have  been  found  by  the  arbitrator  to  be  necessary, 
and  therefore  in  respect  of  those  the  plaintiff  is  €ntitled  to  recover. 

These  observations  will  enable  the  arbitrator  to  assess  the 
compensation. 

The  only  remaining  head  is,  the  damage  by  the  partial  construc- 
tion of  the  abandoned  railroad.  The  defendant  has  by  his  conduct 
shown,  that  a  railway  in  that  direction  was  unnecessary,  and  the 
plaintiff  is  entitled  to  recover  for  the  damage  occasioned  by  it. 

Jiidgment  for  the  plaintiff  according!^. 


1840. 

Exch,  of 
Pleat, 

[200] 


HIBBLEWHITE  v.  M'MORINE  (1). 

(6  Meeson  &  Welsby,  200—216 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  217 ;  2  Railw.  C*.  51. 

The  Brighton  Hallway  Act,  1  Vict.  c.  cxix.  8.  155,  reqoiree  the  con- 
veyance of  shares  to  be  by  writing,  duly  stamped,  to  be  under  the  hmxAi 
and  seals  of  both  parties.  The  clause  afterwards  calls  the  instrument  & 
<<  deed  or  conveyance,"  and  a  **deed  of  sale  or  transfer:  "  Held,  that  th:> 

(I)  Approved  in  SociSie  OSnirah  de      55  L.  J.  Q.  B.  169,   and  followed  ia 
Paris  V.  Wniker  (1885)  11  App.  Ca.  20,      PoiveU  v.  London  and  Pronnciai  //««€ 
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conveyance  must,  in  order  to  satisfy  the  statute,  be  by  deed :  and  therefore 
that  an  instioiment  of  transfer  of  shares,  executed  by  the  proprietor  of 
such  shares,  with  the  name  of  the  purchaser  in  blank,  and  handed  over  by 
him  to  the  plaintifiP,  by  whom,  on  the  sale  of  such  shares  to  the  defendant, 
the  defendant's  name  was  inserted  as  the  purchaAr,  was  void.  • 

Assumpsit.  The  declaration  stated,  that  on  the  10th  of 
September,  1838,  it  was  agreed  by  and  between  the  plaintiff  and 
defendant  in  manner  following  :  that  is, to  say,  that  the  defendant 
had  that  day  purchased  from  the  plaintiff  fifty  shares  in  the 
Brighton  Bail  way  Company,  to  be  transferred  and  delivered,  an(L 
paid  for,  on  or  before  the  1st  day  of  March,  1889,  or  at  any 
intermediate  date  that  ^e  defendant  mighti^  require  them,  by 
paying  the  plaintiff  for  the  said  shares  at  par  per  share,  together 
with  all  calls  that* might  have  been  paid  on  the  same  by  the 
plaintiff;  the  plaintiff  thereby  binding  himself,  his  heirs,  executors, 
and  assigns,  to  execute  to  the  defendant,  or  his  nominee  hr 
nominees,  a  legal  transfer  of  the  said  sharo^,  for  which  the  defen- 
dant was  to  make  payment  to  the  plaintiff  on  or  before  the  1st 
day  of  March,  1889 :  and  it  was  understood  and  agreed,  that  the 
defendant  should  be  entitled  to  all  new  shares  that  might  accrue 
or  be  appropriated  to  the  holder  of  the  said  fifty  shares :  it  was 
also  agreed,  if  the  payment  were  not  made  on  the  1st  day  of 
March,  1889,  that  the  plaintiff  reserved  full  power  to  re-sell  the 
said  fifty  shares  ^t  the  defendant's  cost  and  risk,  claiming  from 
him  any  deficiency,  or  accounting  to  him  for  any  surplus  that 
niight  arise  from  the  sale  thereof.  The  declaration  then,  after 
an  averment  of  mutual  promises,  alleged,  that  the  defendant  did 
not  require  the  said  fifty  shares  to  be  transferred  and  delivered  to 
him  at  any  time  before  the  said  1st  day  of  March,  1839,  and  that 
no  new  shares  had  accrued  or  been  appropriated  to  the  holder  of 
the  said  fifty  shares,  before  the  resale  thereof  thereinafter  men- 
tioned. It  then  averred,  that  on  the  said  1st  day  of  March,  and 
from  thence  to  the  resale  thereof  by  the  plaintiff  thereinafter 
mentioned,  he  the  plaintiff  was  ready  and  willing  to  transfer  and 
deliver  the  said  fifty  shares  to  the  defendant,  if  the  defendant 
would  then  have  paid  for  the  same ;  of  which  the  defendant  during 
all  that  *time  had  notice :  and  then,  to  wit,  on  the  said  1st  day 
of  March  in  the  year  aforesaid,  he  the  plaintiff  offered  the  defen- 
dallt  to  execute  to  the  defendant,  or  any  nominee  or  nominees  of 
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[1898]  2  Ch.  555,  62  L.  J.  Ch.  795. 
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WHITR 

t;.  the  defendant  for  the  said  shares  according  to  the  said  agreement, 

M'MoBiNE.    ^g  .  ^^^  ^jjg  defendant  did  not  nor  would,  then  or  at  any  time 

'before  the  said  time  of  reselling  the  same  thereinafter  mentioned, 
accept  and  pay  for  the  said  shares,  but  altogether  refused  so  to  do ; 
whereupon  the  plaintiff,  after  the  said  1st  day  of  March,  and  after 
such  refusal  and  non-payment  by  the  defendant,  to  wit,  on  the  6th 
day  of  March  in  the  year  aforesaid,  resold  the  said  shares,  and 
upon  such  resale  there  was  a  deficiency  and  loss  to  the  plaintiff 
of  2561.  6«.,  of  which  the  defendant  afterwards,  to  wit,  on  &c.,  had 
notice,  &c.,  &c.  (alleging  non-payment  of  that  sum).  There  was 
also  a  count  on  an  account  stated. 

Pleas — first,  non  assumpsit ;  secondly  (as  to  the  first  count),  that 
the  plaintiff  was  not  ready  and  willing  to  transfer  and  deliver  the 
said  fifty  shares  to  the  defendant,  if  the  defendant  would  have  paid 
for  the  same,  nor  did  the  plaintiff  offer  to  the  defendant  to  execute 
to  the  defendant,  or  any  nominee  or  nominees  of  the  defendant, 
a  legal  transfer  of  the  said  shares,  on  such  payment  as  in  the  said 
first  count  in  that  behalf  mentioned,  in  manner  and  form,  &c. ; 
thirdly,  that  at  the  time  of  making  the  supposed  agreement  in  that 
count  mentioned,  or  at  any  time  between  that  day  and  the  said  1st 
day  of  March,  the  plaintiff  was  not  the  proprietor  of  the  said  fifty 
shares  in  that  count  mentioned,  or  of  any  of  them,  nor  had  be  good 
right  or  title  to  execute  a  legal  transfer  of  such  shares,  or  of  any 
of  them,  according  to  the  said  agreement  in  that  behalf;  concluding 
with  a  verification  ;  fourthly,  as  to  the  breach  in  the  first  count 
lastly  mentioned,  that  the  plaintiff  did  not  resell  the  said  shares  or 
any  part  of  them,  in  manner  and  form,  &e. :  and  fifthly,  as  to  the 
[  *202  ]  same  breach^  that  *upon  the  supposed  resale  there  was  not  a 
deficiency  and  loss,  in  manner  and  form  as  in  that  count  alleged. 
There  was  a  sixth  plea,  which  was  disposed  of  on  demurrer  (i). 

The  plaintiff  joined  issue  on  all  the  above  pleas  but  the  third, 
and  to  that  replied,  that  on  the  1st  of  March,  the  plaintiff  was  the 
proprietor  of  the  said  shares,  and  then  had  good  right  and  title 
to  execute  a  legal  transfer  thereof:  on  which  also  issue  was  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1839,  the  following  appeared  to  be  the  facts  of  the 
case. 

On  the  10th  of  September,  1838,  the  plaintiff  and  a  Mr.  Sheldon 
each    sold    to    the  defendant,   through   their  broker,   Mr.   John 

(1)  5  M.  &  W.  402. 
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Golding,  fifty  shares  in  the  London  and  Brighton  Railway.     The 
defendant  signed  the  following  written  contract : 

"Mr.  HiBBLEWHiTB,  "LIVERPOOL,  10th  Sept.,  1838. 

"  Sir, — I  have  this  day  purchased  from  you  fifty  shares  in  the 
Brighton  Railway  Company,  to  be  transferred,  delivered,  and  paid 
for  on  or  before  the  1st  day  of  March,  1839,  or  at  any  intermediate 
date  that  I  may  require  them,  by  paying  you  for  the  said  shares  at 
par  per  share,  together  with  all  calls  that  may  have  been  paid  on 
the  same  :  you  hiBreby  binding  yourself,  your  heirs,  executors,  and 
assigns,  to  execute  to  me,  or*  to  my  nominee  or  nominees,  a  legal 
transfer  of  the  said  shares,  for  which  I  am  to  make  payment  to  you 
on  or  before  the  1st  day  of  March,  1839.  It  is  understood  and 
agreed,  that  I  shall  be  entitled  to  all  new  shares  that  may  accrue 
or  be  appropriated  to  the  holder  of  the  said  fifty  shares.  It  is  also 
agreed,  if  the  payment  be  not  made  on  the  1st  day  of  March,  1839, 
that  you  reserve  full  power  to  resell  the  said  fifty  shares  at  any 
cost  and  risk,  claiming  from  me  any  deficiency,  or  accounting  to  me 
for  any  surplus,  that  may  arise  from  the  resale  of  them.  I  am,  &c. 
"  Witness,  J.  Found.  "  George  M'Morinb." 

At  the  time  of  entering  into  this  contract,  the  plaintiff  was  not 
himself  the  proprietor  of  any  shares ;  but  on  the  12th  September 
he  went  into  the  market,  and  purchased,  through  a  sharebroker, 
100  shares,  at  129.  6d,  discount,  to  be  delivered  to  him  on  the  15th 
of  December  following.  On  that  day  the  plaintiff  received  100 
certificates  for  shares,  in  the  form  given  by  the  Act  of  Parliament, 
1  Vict.  c.  cxix.,  s.  140,  in  the  name  of  Richard  Williams  Pritchard, 
numbered  from  31,625  to  31,734,  together  with  three  transfers 
from  Pritchard,  with  blanks  left  for  the  purchaser's  name,  the 
consideration,  and  the  date  ;  one  for  forty  shares,  Nos.  frgm  31,625 
to  31,674  inclusive ;  another  for  forty,  from  31,675  to  31,714  ;  and 
the  third  for  twenty,  from  31,715  to  31,784  inclusive.  The 
following  is  a  copy  of  one  of  these  transfers  : 

**  London  and  Brighton  Railway  Company. 
**  I,  Richard  Williams  Pritchard,  of  Liverpool,  in  considera- 
tion of  the  sum  of  ,  paid  to  me  bj'  of  , 
do  hereby  assign  and  transfer  to  the  said  twenty  fifty 
pound  shares,  numbered  31,715  to  31,734  both  inclusive,  of  and  in 
the  undertaking  called  the  London  and  Brighton  Railway,  to  hold 
unto    the    said                 executors^    administrators,    and    assigns, 
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subject  to  the  several    conditions  on   which  I  held    the    same 

immediately  before  the  execution  hereof ;  and  I,  the  said 

do  hereby  agree  to  accept  and  take  the  said  shares,  subject  to  the 

conditions  aforesaid.     As  witness  our  hands  and  seals  this 

day  of  in  the  year  of  our  Lord,  one  thousand  eight  hundred 

and  thirty. 

''  Signed,  sealed,  and  delivered  by  the  said 
E.  W.  Pritchard,  in  the  presence  of 

**  Richard  Cobb,  1,  Dale  Street, 

/*E.  W.  Pritchabd,  (L.  S.) 
''  Signed  (L.  S.) " 

Between  the  date  of  the  agreement  and  the  Ist  of  March 
following,  two  calls  of  3i.  each  became  due,  which  were  not  paid 
by  the  plaintiff;  but  evidence  was  given  of  a  verbal  agreement  on 
the  part  of  the  defendant,  that  the  plaintiff  should  not  be  required 
to  pay  up  the  intermediate  calls,  but  that  he  the  defendant  would 
prefer  taking  the  shares  at  their  price  before  payment  of  those  calls. 
On  the  1st  March,  transfers  executed  by  Pritchard,  as  above  set 
forth,  were  produced  by  the  plaintiff's  broker  to  the  defendant,  and 
he  offered  to  fill  up  the  blanks  for  the  name  of  the  transferee,  with 
the  name  of  the  defendant  or  his  nominee,  on  the  defendant's 
paying  the  agreed  price.  The  defendant,  however,  refused  to 
accept  the  shares ;  whereupon  they  were  resold  by  the  plaintiff  at 
the  then  market  price,  and  the  present  action  was  brought  to 
recover  the  sum  of  256/.  2a.  6d.  and  interest,  being  the  difference 
between  that  and  the  price  at  par  per  share. 

For  the  defendant  it  was  objected,  first,  that  the  plaintiff  was  not 
entitled  to  recover,  inasmuch  as  he  was  incapable  on  the  1st  of 
March  of  making  a  good  conveyance  of  the  shares  to  the  defendant, 
Pritchar(f  being  then  the  proprietor  of  them,  and  not  the  plaintiff; 
secondly,  that  the  conveyance  was  invalid  by  the  167th  section  of 
the  Act  of  Parliament,  the  calls  due  before  the  1st  of  March  not 
having  been  previously  paid ;  and  thirdly,  that  the  conveyance 
tendered  to  the  defendant  was  void  at  common  law,  the  name  of 
the  transferee  not  having  been  inserted  in  it  at  the  time  of  its 
execution  by  Pritchard.  On  all  or  some  of  these  grounds  it 
was  insisted  that  the  defendant  was  entitled  to  a  verdict  on  the 
second  and  third  issues.  The  learned  Judge  overruled  the 
objections,  and  a  verdict  was  taken  for  the  plaintiff  for  the  amount 
claimed. 
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In  Michaelmas  Term,  Alexander  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  above  mentioned  ;  against  which,  in  the  same 
Term, 

Cresswell  and  Cowling  showed  cause  (i) : 

(The  arguments  on  the  two  first  points  are  omitted,  as  the 
judgment  ♦of  the  Court  proceeded  upon  the  last  only.)  The 
question  is,  whether  the  transfer  executed  by  the  original  holder, 
Pritchard,  in  blank,  was  capable  of  being  used  as  a  conveyance  of 
these  shares  by  the  plaintiff  to  the  defendant.     It  is  contended, 

(1)  The  following  are  the  clauses  of 
the  Act  of  Parliament,  which  are 
material  to  this  case  : 


Sect.  140. — The  said  Company  shall, 
and  they  are  hereby  required,  at  their 
first  or  some  subsequent  general  meet- 
ing, and  afterwards  from  time  to  time, 
to  cause  the  names  of  the  several  cor- 
poration 4.  and  the  names  and  additions 
of  the  several  persons,  who  shall  then 
be,  or  who  shall  from  time  to  time 
thereafter  become  entitled  to  shares  in 
the  said  undertaking,  with  the  number 
of  shares  to  which  they  are  respectively 
entitled,  and  also  the  proper  number 
by  which  every  share  shall  be  dis- 
tinguished, to  be  fairly  and  distinctly 
entered  in  a  book  to  be  kept  by  the 
Kaid  Company,  and  after  such  entry 
made  to  cause  the  common  seal  to  be 
affixed  thereto ;  and  the  said  Company 
shall,  from  time  to  time,  cause  a  cer- 
tificate or  ticket,  with  the  common  seal 
of  the  said  Company  affixed  thereto, 
to  be  delivered  to  every  such  proprietor 
on  demand,  specifying  the  share  or 
shares  to  which  he  is  entitled  in  the 
said  undertaking,  such  proprietor  pay- 
ing to  the  said  Company  the  sum  of 
two  shillings  and  sixpence,  and  no 
more,  for  every  such  coi'tificate  or 
ticket;  and  such  certificate  or  ticket 
^hallbe  admitted  in  all  Courts  whatever 
as  jtrtmd  farttt  evidence  of  the  title  of 
such  respective  pn)prietor8,  their  suc- 
cessors, executors,  administrators,  or 
assigns,  to  the  share  or  shares  therein ; 
but  the  want  of  such  certificate  or 
ticket  shall  not  hinder  or  prevent  the 
proprietor  of  any  of  the  said  shares 
from  selling  or  disposing  thereof :  and 
such  certificate  or  ticket  may  be  in  the 


words  or  to  the  effect  following :  (that 
is  to  say), 

*•  London  and  Brighton  Railway  Com- 
pany : 
**  Number  — 

**  These  are  to  certify  that  A.  B.  of 
is  the  proprietor  of  the  share  (or 
shares)  number  of  the  London  and 
Bhghton  Railway  Company,  subject 
to  the  rules  and  regulations  and  orders 
of  the  said  Company. 

**  Given  under  the  common  seal  of 
the  said  Company,  the        day  of 
in  the  year  of  our  Lord        ." 

Sect.  loo. — It  shall  be  lawful  for  the 
several  pix)pi'ietors  of  the  shax'es  of  the 
said  imdertaking,  and  their  respective 
executors  and  administrators,  and 
successors,  to  sell  and  dispose  of  any 
shares  to  which  they  shall  be  entitled 
therein,  subject  to  the  rules  and  con- 
ditions herein  mentioned,  and  the  form 
of  conveyance  of  shares  shall  be  in 
writing  duly  stamped,  and  may  be  in 
the  following  words,  or  to  the  like 
effect,  varying  the  names  and  descrip- 
tions of  the  contracting  parties,  as  the 
case  may  require :  (that  is  to  say), 

*'I,  A.  B.,  of  in  consideration 

of  the  sum   of  paid  to  me  by 

C.  D.  of  do  hereby  assign  and 

transfer  the  said  C.  D.  share  (or 

shares),  numbered  of  and  in  the 

undertaking  called  *  The  London  and 
Brighton  Railway,*  to  hold  unto  the 
said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  *(or  successors  and 
assigns),  subject  to  the  several  con- 
ditions on  which  I  held  the  same 
immediately  before  the  execution 
hereof,  and  I  the  said  C.  1).  do  hereby 
agi'ee  to    accept    and    take  the  said 


HlBBLX- 
WHITB 

r. 

M^MOBINB. 


[205] 


[  •206  ] 


[  ♦206,  n.  ] 


584 


1840.     EX.     6  MEE.  &  W.  206-207. 


R.R. 


HiBBLE-. 

WHITE 

t, 

M'MOBINE. 


[  •207  ] 


that  a  deed  executed  in  blank  is  void,  and  cannot  be  used  as  an 
instrument  of  transfer  to  a  purchaser,  by  afterwards  inserting  his 
name.     But  first,  this   instrument   is   not  a  deed.     All   that   is 
required  by  the  155th  section  of  the  statute  is,  that  the  form  of 
conveyance  of  shares  shall  be  "  by  writing  duly  stamped."     There 
is  nothing  to  require  an  indenture.     There  are,  indeed,  subjoined 
to  the  form  of  conveyance  there  given,  the  words  *'  as  witness  oar 
hands  and   seals,''    &c. :    but  an   instrument   under    seal  is  not 
*necessarily  a  deed, — even  supposing  it  to  be  imperative  by  the 
statute  to  affix  a  seal,  all  that  is  said  being  that  the  instrument 
**  may  be  in  the  following  words,  or  to  the  like  eflfect."      It  is 
called,  in  other  parts  of  the  clause,  "  the  deed  or  conveyance,"  and 
**  the  deed  of  sale  or  transfer."     It  is  submitted,  however,  that  if 
it  be  in  writing,  and  stamped,  that  is  strictly  sufficient  to  satisfy 
the  requisitions  of   the   statute.      No  delivery  is   required.      To 
whom,  indeed,  could  it  be  delivered  ?     Neither  of  the  parties  who 
are  to  seal  it  is  to  have  an  interest  in  it ;  it  is  to  be  kept  by  the 
company  or  their  officer.     There  may  be  a  binding  contract  under 
seal,  without  delivery  ;  but  the  instrument  is  not  a  deed  without  it. 
Warrants  of   attorney,  awards,  &c.,  are  under  seal,  but  are  not 
therefore  necessarily  deeds.      It  is  clear  the  seller  could  never  mean 
to  deliver  this  instrument  absolutely  until  it  were  also  delivered  by 
the  purchaser ;  he  would  not  part  with  his  interest  until  he  had  a 

and  sixpence  shall  be  paid ;  and  such 


share  (or  shares)  subject  to  the  con- 
ditions aforesaid,  as  witness  our  hands 
and  seals,  the  day  of        .'*    And 

on  eveiy  such  sale  the  deed  or  con- 
veyance (being  executed  by  the  seller 
and  purchaser)  shall  be  kept  by  the 
said  Company,  or  by  the  secretary  or 
clerk  of  the  said  Company,  who  shall 
enter  in  some  book  to  be  kept  for  that 
purpose  a  memoiial  of  such  transfer 
and  sale,  and  indorse  the  entry  of  such 
memorial  on  the  said  deed  of  sale  or 
transfer,  for  which  entry  and  indorse- 
ment the  sum  of  two  shillings  and  six- 
pence, and  no  more,  shall  be  paid  to 
the  said  Company ;  and  the  said  Com- 
pany, or  the  said  secretary  or  clerk,  is 
hereby  required  to  make  such  entry  or 
memorial  accordingly,  and  on  demand 
to  make  an  indorsement  of  such 
transfer  on  the  certificate  of  each  share 
60  sold,  and  deliver  the  same  to  the 
purchaser  for  his  security,  for  which 
indorsement  no  more  than  two  shillings 


indorsement,  being  signed  by  the  said 
secretary  or  clerk,  shall  be  considered 
in  every  respect  the  same  as  a  new  cer- 
tificate :  and  until  such  memorial  shall 
have  been  made  and  entered  as  before 
dii'ected,  the  seller  of  such  share  shall 
remain  liable  for  all  future  calls,  and 
the  purchaser  shaU  have  no  part  or 
share  of  the  profits  of  the  said  under- 
taking, nor  any  interest  in  respect  of 
such  share  paid  to  him,  nor  any  vote 
in  respect  thereof  as  a  proprietor  of  the 
said  undertaking." 

Sect.  1 57. — No  person  or  corporation 
shall  sell  or  transfer  any  share  which 
he  or  they  shall  possess  in  the  said 
undertaking,  after  any  call  shall  have 
been  made  lor  any  sum  of  money  in 
respect  of  such  share,  unless  he  or  they 
at  the  time  of  such  sale  and  transfer 
shall  have  jmid  the  full  sum  of  money 
which  shall  have  been  called  for  in 
respect  of  such  share. 
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transferee  who  was  bound  by  the  contract.  Delivery,  therefore, 
cannot  be  necessary  in  order  to  make  the  instrument  effectual. 
Nor  are  any  attesting  witnesses  required.  There  is  no  difficulty 
as  to  the  stamp  ;  that  is  required  only  for  the  purposes  of  evidence, 
and  may  be  subsequently  affixed  on  payment  of  the  penalty ;  but 
the  instrument  is  valid  as  a  transfer  without  it.  Many  instruments 
which  derive  efficiency  from  the  sealing,  as  a  writ,  may  be  sealed 
in  blank,  and  filled  up  afterwards.  That  is  always  the  case  with 
respect  to  suhpnnnas.  So,  mercantile  contracts  are  frequently 
signed  in  blank,  and  when  afterwards  filled  up,  become  valid  and 
effective  instruments.  Bills  of  exchange  accepted  in  blank,  upon 
a  blank  stamp,  may  be  afterwards  filled  up  to  the  amount  of  the 
stamp  (1).  So  here,  the  signature  of  the  proprietor  is  an  authority 
to  the  bearer  of  the  instrument  to  fill  it  up  at  any  time  with  any 
name  he  thinks  fit.  It  is  more  like  a  warrant  of  attorney,  autho- 
rizing another  *party  to  be  substituted  as  the  purchaser.  A  deed 
would  not  have  been  necessary  for  this  purpose  at  common  law ; 
and  the  Court  will  not,  unless  compelled,  construe  the  statute  so  as 
to  make  it  necessary.  All  that  is  required  is,  that  the  Company 
may  have  possession  of  a  document  signed  and  sealed  by  both 
parties,  to  show  their  assent  to  the  transfer. 

But,  secondly,  supposing  that  this  instrument  is  to  be  considered 
strictly  as  a  deed,  yet  a  deed  executed  in  blank,  and  delivered  to 
A.,  to  be  by  him  handed  over  to  the  party  who  is  to  be  benefited 
by  it  on  performance  of  a  certain  act,  when  so  handed  over  by  A., 
is  a  good  and  valid  instrument  in  law.  Texira  v.  Evans  (2)  is 
precisely  in  point.  There  the  defendant,  wanting  to  borrow  400/., 
or  so  much  of  it  as  his  credit  should  be  able  to  raise,  executed 
a  bond,  with  blanks  for  the  name  and  sum,  and  sent  an  agent  to 
raise  money  on  the  bond.  The  plaintiff  lent  200/.  on  it,  and  the 
agent  accordingly  filled  up  the  blanks  with  that  sum  and  the 
plaintiff's  name,  and  delivered  the  bond  to  him.  On  non  est  factum 
pleaded,  Lord  Mansfield  held  it  a  good  deed. 


HiBBLE* 
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(Parke,  B.  :  Does  it  appear  whether  the  agent  was  authorized  by 
power  of  attorney  ?) 

No ;   but  such  authority  would  not  be  requisite  to  enable  him  to 
deliver,  although  it  would  be  to  sign  or  seal :  Shep.  Touchst.  57. 


(1)  See  per  Tindal,  Ch.  J.,  in 
Srhuitz  V.  Asthj/,  42  K.  II.  Gol  (2  Bing. 
X.  C,  553). 


(2)  Cited    in    Master    v.    Miller,    1 
Anstr.  228. 
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The  passage  in  Buller*8  Nisi  Prius,  267,  where  it  is  said  that 
*'  if  there  be  blanks  left  in  an  obligation  in  places  material  and 
filled  up  afterwards  by  assent  of  parties,  yet  is  the  obligation  void, 
for  it  is  not  the  same  contract  that  was  sealed  and  delivered/*  is 
not  warranted  by  the  authority  there  referred  to,  of  PigoV$  case  (i), 
as  stated  in  2  Bol.  Abr.  29,  pi.  2,  8.     That  authority  refers  to  an 
interlineation  without  the  privity  of  the  obligor.     In  Hudson  v. 
Ii€n'tt{2),  where,  in  a  deed  of  conveyance  to  trustees  for  *the 
benefit  of  creditors,  the  particulars  of  whose  demands  were  stated 
in  the  deed,  a  blank  was  left  for  one  of  the  principal  debts,  the 
amount  of  which  was  not  exactly  ascertained  at  the  time  of  the 
execution  of  the  deed  by  the  debtor,  but  the  blank  was  filled  up 
the  next  day  in  the  presence  and  with  the  assent  of  the  defendant, 
it  was  held  that  the  deed  was  valid  notwithstanding.    Deeds  of 
arrangement  with  creditors  are  always  left  blank  as  to  the  creditors, 
who  afterwards  sign.     So,  in  the  deeds  of  settlement  of  joint  stock 
companies,  blanks  are  left   for  such  parties  as  may  come  in. 
Markham  v.   Gona8ton{3)   is  an   authority  to  the  same  e£fect  as 
Hudson  v.  Revett,  and  is  inconsistent  with  the  unqualified  dicium 
of  Mr.  Justice  Buller.     In  Jennings  v.  Bragg  (4),  where  a  disseisee 
out  of  possession  made  a  lease  for  years,  and  delivered  it  as  an 
escrow  to  a  stranger,  recommending  him  to  enter  on  the  land,  and 
then  to  deliver  it  as  his  deed,  who  did  it  accordingly,  Anderson,  J., 
said  it  was  a  good  lease,  for  it  was  not  his  deed  until  the  second 
delivery,  at  which  time  he  had  good  right  and  power  to  let  it. 
There  the  execution  and  delivery  are  treated  as  one  whole  trans- 
action, consisting  of  several  parts.   Bayley,  J.,  takes  the  same  view 
in  Doe  d.  Lewis  v.  Bingham  (5),  holding  a  deed,  whereby  a  mortgagee 
conveyed  to  a  mortgagor,  and  the  latter  reconveyed  to  trustees  for 
securing  an  annuity,  as  ''  one  entire  transaction,  operating,  as  to 
the  different  parties  to  it,  from  the  time  of  the  execution  by  each, 
but  not  perfect  till  the  execution  by  all  the  conveying  parties,"  and 
therefore  that  any  alteration  made  in  the  progress  of  such  trans- 
action, still  left  the  deed  valid  as  to  the  parties  previously  executing 
it,  provided  it  did  not  alter  their  situation.     The  same  doctrine  is 
laid  down  in  Murray  v.  Earl  of  Stair  (6),  and  Matson  v.  Booth  {"*)» 
In  England  v.  liojm'  (8),  it  was  *held,  that,  in  proving  the  execution 

(5)  23  R.  R.  438  (4  B.  &  Aid.  675!. 

(6)  26  R.  R.  282  (2  B.  &  C.  H2 ;  :i 
Dowl.  &  Ry.  678). 


(1)  11  Co.  Rep.  27. 

(2)  30   R.  R.   649  (o  Bing.  269;  2 
MooTP  &  Payne,  663). 

(3)  Cro.  Eliz.  627 ;  Moore,  547. 

(4)  Ci-o.  Eliz.  440;  3  Bulstr.  210. 


(7)  5  M.  &  S.  223. 

(8)  1  Stark.  3<H. 
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of  a  bond,  it  is  not  necessary  that  the  attesting  witness  should  be 
able  to  state  that  the  blanks  were  filled  up  at  the  time  of  execution. 
Lord  Ellenborough  says,  '*  If  the  defendant  has  been  foolish 
enough  to  sign  in  blank,  he  must  take  the  consequences."  This 
is  not,  in  truth,  the  alteration  of  a  deed,  but  the  perfecting  of  one 
which  was  incomplete  before. 

Alexander  and  Tomlinsim,  contra  : 

First,  this  instrument  is  a  deed.  All  the  terms  of  the  statute 
evidently  contemplate  a  deed.  It  speaks  of  a  ''  deed  or  conveyance," 
which  conveyance  must  therefore  be  by  deed.  So,  of  a  **  deed  of 
sale  or  transfer,"  i.e.  "of  sale  or  of  transfer."  A  deed  would  be 
required  at  common  law  for  the  assignment  of  these  shares,  which 
are  merely  choses  in  action.  Where  a  plaintiff  declares,  that  by 
certain  articles  of  agreement  which  he  brings  into  Court,  ''  sealed 
with  the  seal  of  the  defendant"  &c.,  it  was  agreed  so  and  so — that 
is  a  good  declaration  in  covenant.  The  argument,  that  a  mutual 
delivery  would  be  requisite  in  this  case,  applies  equally  to  all  cases 
of  deeds  containing  mutual  covenants.  This  is,  no  doubt,  a  deed 
from  both  parties  to  the  Company,  but  also  from  the  one  party 
to  the  other,  for  the  purpose  of  passing  the  interest  in  the  shares. 
The  Company's  being  a  party  is  rather  an  additional  reason  for 
requiring  a  deed,  in  order  to  lay  the  transferee  under  more 
stringent  obligations  by  means  of  covenants. 

Assuming,  then,  that  this  instrument  is  a  deed,  it  was  void  by 
reason  of  the  non-insertion  of  the  defendant's  name,  at  the  time 
of  its  execution  by  Pritchard.  It  is  a  general  rule  of  law,  that 
a  deed  cannot  be  altered  in  a  material  part  after  its  execution : 
Com.  Dig.  Fait,  (F.  1),  P'uiofs  case  (l),  Markham  v.  Gonaston  (2). 

(Parke,  B.  :  This  is  not  the  case  of  an  alteration.) 


HlBBLR- 

WHITR 
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In  Powell  v.  I)iif(3),  *it  was  held  that  a  bail-bond  executed  before 
the  condition  was  filled  in,  was  void.  In  Weeks  v.  Maillardet  (4), 
it  was  held  to  be  a  good  defence,  upon  non  est  factum,  to  an  action 
of  covenant  on  articles  of  agreement,  whereby  the  defendant  bound 
himself  to  deliver  to  the  plain tifif  by  a  certain  day,  **  the  whole 
of  his  mechanical  pieces,  as  per  schedule  annexed,"  to  show  that 
the  schedule  was  not  annexed  at  the  time  of  the  execution,  although 


[•211] 


(1)  11  Co.  Rep.  27. 

(2)  Cro.  Eliz.  62(i. 


(3)  13  B.  R.  785  (3  Camp.  181). 

(4)  14  East,  568. 
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it  was  subscribed   and  annexed   immediately  afterwards,  by  the 

agent  of  both  parties,  but  after  one  of  them  had  left  the  room. 

There  the  deed  contemplated  the  addition  of  the  schedule,  and  yet 

the  Court  held  that  it  could  not  be  added  after  execution.    There 

are,  however,  two  classes  of  cases  in  which  deeds  have  been  held 

good,  notwithstanding  an  alteration  or  subsequent  addition :   the 

one,  where  the  alteration  does  not  afifect  the  other  party  to  the 

deed  ;  such  are  those  of  Doe  d.  Lewis  v.  Bin^ham{i)^  and  Bally. 

Chandless  (2).     In  those  cases  the  other  party  was  benefited  rather 

than  injured  by  the  alteration.     Such  also  is  the  case  where  the 

name  of  an  additional  obligor  is  added  to  a  bond  after  its  execotion 

by  the  obligee,  who  thereby  obtains  a  greater  security  (3).    The 

second  class  of  cases  is,  where,  at  the  time  of  the  execution,  there 

is  something  which  cannot  be  ascertained,  and  is  therefore  to  be 

filled  up  afterwards.     To  this  class  belongs  the  case  of  Hnds<m  v. 

Revetty  and  deeds  of  composition  with  creditors :  see  JohnsoH  v. 

Baker  (4).     There  the  deed  becomes  complete,  on  the  assent  of 

the  parties  to  the  alteration,  by  re-delivery.     These  cases  do  not, 

however,  go  so  far  as  to  permit  the  name  of  a  purchaser  to  be 

inserted  at  any  time  after  execution.     Texira  v.  Evans  was  only 

a  Nisi  Prius  case,  and  the  report  of  it  is  short  and  unsatisfactory : 

but  if  it  be  an  authority  for  the  plaintiff,  it  stands  alone,  and 

*is  irreconcilable  with  the  other  decisions.     There,  however,  it  wai* 

one  entire   transaction,  and    the  deed  was  not,  as  here,  to  be 

transferred  from  one  to  another,  and  filled  up  by  anybody.    If 

this   be  good,  a  conveyance  of  land  might  be  executed  in  blank, 

and  filled  up  by  any  one. 

Cur.  adv.  rult. 


In  this  Term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  : 

In  this  case,  which  was  argued  last  Term,  upon  showing  cause 
against  a  rule  for  a  new  trial,  we  are  of  opinion  that  the  rule  mast 
be  made  absolute. 

It  was  an  action  brought  by  the  plaintiff  to  recover  damages  for 
not  accepting  and  paying  for  fifty  shares  in  the  Brighton  railroad; 
which,  by  the  contract,  were  to  be  transferred,  delivered,  and  paid 
for,  on  or  before  the  Ist  of  March,  1839,  or  at  any  interniediat** 

(1)  23  R.  B.  438  (4  B.  &  Aid.  672).        Ventr.  185. 

(2)  4  Bing.  123;  12  Mooi-e,  316.  (4)  23  R.  R.  338  (4  B.  &  Aid.  44u;. 

(3)  Zowh  V.    Clay,    2   Levi    30;    1 
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date,  that  the  defendant  might  require  them,  by  paying  for  them 
at  par,  together  with  all  calls  that  might  have  been  paid  on  the 
same,  the  plaintiff  binding  himself  to  execute  to  the  defendant, 
or  his  nominee,  a  legal  transfer  of  the  shares,  on  or  before  the 
1st  of  March. 

The  declaration  avers,  that  on  the  1st  of  March,  the  plaintiff  was 
ready  and  willing  to  transfer  the  shares,  if  the  defendant  would 
have  paid  for  the  same;  and  offered  to  the  defendant,  or  any 
nominee  of  the  defendant,  a  legal  transfer.  This  averment  was 
traversed  in  one  plea,  and  in  another  it  was  pleaded,  that  at  the 
time  of  the  agreement,  or  on  the  1st  March,  or  between  those  times, 
the  plaintiff  was  not  the  proprietor  of  the  shares,  nor  had  he  good 
right  or  title  to  execute  a  legal  transfer  of  such  shares,  according  to 
the  agreement. 

The  replication  states,  that  on  the  1st  March,  the  plaintiff  was 
the  proprietor  of  the  shares,  and  then  had  good  right  and  title  to 
execute  a  legal  transfer  thereof. 

The  question  for  consideration  arises  on  those  two  pleas.  Upon 
one  or  both,  the  title  of  the  plaintiff  to  make  the  transfer  may  be 
questioned.  It  is  not  material  upon  which:  but  there  seems  no 
doubt  but  that  it  arises  on  the  traverse  of  the  readiness  to  convey, 
which  must  involve  a  capacity  to  do  so,  as  there  is  no  other 
averment  in  the  declaration,  which  expresses  or  implies  that  the 
plaintiff  had  a  title  to  convey  on  the  1st  of  March.  It  appeared  on 
the  trial,  that  between  the  date  of  the  agreement  and  the  1st  of 
March,  some  instalments  became  due,  which  the  plaintiff  did  not 
pay ;  and  on  the  1st  of  March,  (before  which  day  the  defendant  had 
not  desired  any  transfer),  the  plaintiff's  broker,  who  had  purchased 
fifty  shares  from  one  Pritchard,  produced  to  the  defendant  a  con- 
veyance executed  by  Pritchard,  of  these  shares,  with  a  blank  for 
the  name  of  the  transferee,  and  offered  to  fill  it  up  with  that  of  the 
defendant  or  his  nominee,  on  the  defendant's  paying  the  price. 
The  defendant  refused  to  do  so.  The  plaintiff  sold  the  shares,  and 
the  action  was  brought  for  the  difference. 

The  objections  to  the  plaintiff's  recovering  were,  1st,  that  he  was 
incapable  of  conveying  on  the  1st  of  March,  because  Pritchard  was 
then  the  owner,  and  not  the  plaintiff ;  2ndly,  that  the  conveyance 
was  invalid  by  the  express  provisions  of  the  Brighton  Bailway  Act, 
1  Yict.  c.  cxix.,  sect.  157,  as  the  calls  due  before  that  date  were  not 
paid ;  and  Srdly,  that  the  conveyance  tendered  was  void  at  common 
law,  as  there  was  a  blank  in  it  for  the  name  of  the  transferee. 
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It  is  unnecessary  for  us  to  give  any  opinion,  except  upon  the 
last  of  these  objections ;  but  it  may  not  be  improper  to  observe, 
that  there  is  great  weight  in  the  first,  because  the  defendant  has 
bargained  for  a  conveyance  from  the  plaintiff,  which  must  be 
intended  to  be  a  conveyance  in  the  statutory  form ;  and,  con- 
sequently, for  the  implied  covenant  of  the  plaintiff  for  title,  and 
Pritchard*s  implied  ^covenant  is  not  the  same  thing.  The  last 
objection,  however,  we  are  all  of  opinion,  must  prevail. 

The  second  objection,  which  would  otherwise  have  been  valid, 
has  been  waived,  as  it  appears  on  the  evidence  at  the  trial,  that 
the  defendant  agreed  that  the  plaintiff  should  not  pay  the  inter- 
mediate instalments ;  and,  as  the  contract  with  respect  to  shares  of 
this  description  is  not  required  by  the  Statute  of  Frauds  to  be  in 
writing,  since  they  are  neither  an  interest  in  land,  nor  goods  and 
merchandizes,  there  might  be  a  waiver  by  parol.  As  there  was 
such  a  waiver,  the  only  objection  would  be  to  the  statement  of  the 
contract  in  the  declaration,  on  the  ground  of  variance,  which  ought 
to  have  been  made  at  the  trial. 

The  conveyance  required  by  the  statute  must,  we  think,  be  by 
deed ;  and  a  deed,  with  the  name  of  the  vendee  in  blank  at  the 
time  it  was  sealed  and  delivered,  is  void. 

The  instrument  of  transfer,  by  the  155th  section,  must  be  under 
the  hands  and  seals  of  both  parties.  It  was  argued,  that  it  did  not 
follow,  from  the  instrument  being  under  seal,  that  it  was  a  deed ; 
for  warrants  of  justices,  subpamas,  and  awards,  are  under  seal,  and 
are  not  deeds.  But  this  is  an  instrument  containing  a  contract 
of  the  parties ;  if  a  contract  is  required  to  be  by  instrument  undt-r 
seal,  it  must  be  intended  that  it  should  be  by  deed :  and  the 
context  shows  that  the  Legislature  so  intended  it,  for  it  is  after- 
wards called  a  deed  or  conveyance,  (probably  a  synonyme  for  the 
same  thing),  and  a  deed  of  sale  or  transfer,  that  is,  a  deed  of  sale 
or  of  transfer. 

Assuming,  then,  the  instrument  to  be  a  deed,  it  was  wholly 
improper,  if  the  name  of  the  vendee  was  left  out;  and  to  allow 
it  to  be  afterwards  filled  up  by  an  agent  appointed  by  parol,  and 
then  delivered  in  the  absence  of  the  principal,  as  a  deed,  would  be 
a  violation  of  the  principle,  that  an  attorney  to  execute  and  deliver 
a  deed  for  another  must  himself  be  appointed  by  deed.  The  only 
case  cited  *in  favour  of  the  validity  of  a  deed  in  blank,  afterwards 
filled  in,  is  that  of  Texira  v.  Evans  (i),  where  Lord  Mansfielp 

(1)  Cit.  1  Anst.  228. 
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held,  that  a  bond  was  valid  which  was  given  with  the  name  of  the 
obligee  and  sum  in  blank  to  a  broker  to  obtain  money  upon  it,  and 
he  borrowed  a  sum  from  the  plaintiff,  and  then  inserted  his  name 
and  the  sum.  But  this  case  is  justly  questioned  by  Mr.  Preston, 
in  his  edition  of  Shepp.  Touch.  68,  *'  as  it  assumes  there  could  be 
an  attorney  without  deed ;  "  and  we  think  it  cannot  be  considered 
to  be  law.  On  the  other  hand,  there  are  several  authorities  that 
an  instrument  which  has  a  blank  in  it,  which  prevents  it  from 
having  any  operation  when  it  is  sealed  and  delivered,  cannot 
become  a  valid  deed  by  being  afterwards  filled  up. 

In  Com.  Dig.  Fait,  A.  1,  it  is  said, — ''  If  a  deed  be  signed  and 
sealed,  and  afterwards  written,  it  is  no  deed.**  To  the  same  effect 
is  Shepp.  Touch.  54.  In  Weeks  v.  MaiUardet  {i) ,  the  instrument 
had  nothing  to  operate  upon,  as  it  referred  to  a  schedule  as  annexed, 
which  was  not  annexed  at  the  time  of  execution ;  and  it  was  held, 
that  the  subsequent  annexation,  in  the  absence  of  one  of  the  parties, 
did  not  give  it  operation  as  part  of  the  deed.  So,  where  a  bail  bond 
was  executed,  and  a  condition  afterwards  inserted,  it  was  held  bad 
as  a  bail  bond:  Powell  v.  Duff {2).  The  cases  cited  on  the  other 
side  were  all  of  them  distinguishable.  In  one,  Hudson  v.  Rerett  (3), 
a  blank  in  a  part  material  was  filled  up ;  but,  having  been  done  in 
the  presence  of  the  party,  and  ratified  by  him,  it  was  held  that 
there  was  evidence  of  re-delivery.  In  another,  Doe  v.  Bingham  (4), 
the  blanks  filled  up  were  in  no  respect  material  to  the  operation  of 
the  deed,  with  respect  to  the  party  who  executed  before  they  were 
filled  up, — as  to  him  the  deed  was  complete.  In  a  third,  Matson  v. 
*  Booth  (5),  the  point  decided  was,  that  a  complete  bond  was  not 
rendered  void  by  the  subsequent  addition  of  another  obligor  with 
the  assent  of  all  parties. 

It  is  unnecessary  to  go  through  the  others  which  were  cited  on 
the  argument.  It  is  enough  to  say  that  there  is  none  that  shows 
that  an  instrument,  which,  when  executed,  is  incapable  of  having 
any  operation,  and  is  no  deed,  can  afterwards  become  a  deed,  by 
being  completed  and  delivered  by  a  stranger  in  the  absence  of  the 
party  who  executed,  and  unauthorized  by  instrument  under  seal. 

In  truth,  this  is  an  attempt  to  make  a  deed  transferable  and 

negotiable  like  a  bill  of  exchange  or  Exchequer  bill,  which  the  law 

does  not  permit. 

Ride  absolute. 


HlBBLK- 

WHITE 

V, 

M'MORINE. 


[  *2\(i  ] 


(1)  14  East,  568. 

(2)  13  R.  R.  785  (3  Camp.  181) ;  and 
see  BuU.  N.  P.  267. 


(3)  30  R.  R.  649  (5  Ring.  372). 

(4)  23  R.  R.  438  (4  B.  &  Aid.  672). 

(5)  ^  M.  &  S.  223. 
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mo.  STOCKDALE  and   Another  v.   DUNLOP. 

Exeh.  of  (6  Meeson  &  Welsby,  224—233 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  83;  4  Jur.  681.) 

Messrs.  II.  &  Co.,  being  the  owners  of  two  ships  called  the  Antelope  and 
L        J  the  MariUf  trading  to  the  coast  of  Africa,  and  which  were  then  expected 

to  arrive  in  Liverpool  with  cargoes  of  palm  oil,  agreed  verbally  to  sell  to 
the  plaintiffs  200  tons  of  oil — 100  tons  to  arrive  by  the  AuUlope,  and  100 
tons  to  arrive  by  the  Maria,  The  Antelope  did  afterwards  arrive  with  100 
tons  of  oil  on  board,  which  were  delivered  by  H.  &  Co.  to  the  plaintiffK 
The  Maria,  having  50  tons  of  palm  oil  on  board,  was  lost  by  perils  of  the 
sea.  The  plaintiffs  having  insured  the  oil  on  board  the  Maria,  together 
with  their  expected  profits  thereon :  Held,  that  they  had  no  insurable 
interest,  as  the  contract  they  had  entered  into  with  H.  &  Co.,  being  verbal 
only,  was  incapable  of  being  enforced. 

Assumpsit.  The  declaration  stated,  that  before  the  making  the 
policy  of  insurance  thereinafter  mentioned,  to  wit,  on  the  Slst  Jnlv. 
1888,  certain  persons  carrying  on  the  trade  and  business  of  mer- 
chants, under  the  name  and  style  of  Thomas  Harrison  &  Co., 
bargained  and  sold  to  the  said  plaintiffs  divers,  to  wit,  200  tons  of 
palm  oil,  at  a  certain  rate  or  price  then  agreed  upon  between  the 
plaintiffs  and  the  defendant,  to  wit,  the  sum  of  36/.  per  ton,  to 
arrive  by  two  ships  of  the  said  Thomas  Harrison  &  Co.,  called  the 
Antelope  and  the  Mariuy  that  is  to  say,  100  tons  of  such  oil  by  the 
Antelope,  and  the  other  100  tons  by  the  Maria;  and  whereas  also 
the  said  two  ships,  before  the  making  the  said  bargain  and  sale, 
had  been  and  were  engaged  upon  a  trading  voyage  to  the  coast  of 
Africa  for  the  said  Thomas  Harrison  &  Co.,  and,  at  the  time  of  the 
making  the  said  bargain  and  sale,  were  expected  to  arrive  at 
Liverpool,  in  the  county  aforesaid,  with  cargoes  on  board  thereof 
respectively,  composed,  amongst  other  things,  of  palm  oil;  and 
whereas  also,  after  the  making  the  said  bargain  and  sale,  to  wit,  on 
the  1st  of  September,  1838,  the  said  vessel  called  the  Antelope  arrived 
at  Liverpool  aforesaid  with  divers  quantities  of  palm  oil  on  board, 
and  the  said  Thomas  Harrison  &  Co.  delivered  to  the  said  plaintiffs 
[  •225  ]  100  tons  of  palm  oil  there  from,  *in  part  performance  of  the  said 
bargain  and  sale  of  the  said  200  tons  of  palm  oil  as  aforesaid ;  and 
the  said  plaintiffs  further  say,  that,  at  the  time  of  the  said  bargain 
and  sale,  and  of  the  making  the  said  policy  of  insurance,  the  said 
plaintiffs  had  reason  to  expect  that  they  would  make  divers  great 
gains  and  profits,  to  the  amount  of  the  sum  insured  as  hereinafter 
mentioned,  in  case  the  said  part  of  the  said  palm  oil  so  bargained 
and  sold  as  aforesaid,  to  wit,  the  said  100  tons  thereof,  to  be  brought 
by  the  Maria  as  aforesaid,  should  arrive  by  the  said  vessel  called 
the  Maria.    The  declaration   then   averred,  that  after  the  said 
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bargain  and  sale,  to  wit,  on  the  13th  September,  1888,  the  plaintiffs    Stookdalb 

did  make  assurance,  and  cause  themselves  to  be  insured,  with  the      dunlop. 

defendants,  lost  or  not  lost,  at  and  from  twenty-four  hours  after  the 

vessel's  arrival  at  her  first  port  and  place  of  trade  on  the  coast  of 

Africa,  and  at  and  from  thence  to  all  or  any  ports  or  places  on  the 

said  coast  of  Africa,  or  African  islands,  during  her  stay  and  trade 

on  the  said  coasts  and  islands,  with  leave  to  proceed,  &c.,  and 

thence  to  the  United  Kingdom,  with  leave  to  call,  &c.,  upon  any 

kinds  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 

&c.,  in  the  good  ship  called  the  Maria,  until  she  had  moored  at 

anchor  twenty-four  hours  in  good  safety,  &c.  &c.,  valued  at  500i.  on 

profit,  free  of  average,  and  without  benefit  of  salvage,  for  the  sum 

of  150/. :  that,  whilst  the  said  ship  was  prosecuting  her  voyage, 

divers  large  quantities,  to  wit,  100  tons,  of  palm  oil  were  loaded 

and  shipped  on  board  the  said  vessel,  and  continued  so  loaded  on 

board  thereof  from  thence  until  the  loss  thereinafter  mentioned, 

and  that  the  plaintiffs  were  interested  in  the  profits  to  arise  and  be 

made  from  the  sale  and  disposal  of  the  said  palm  oil  to  a  large 

value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the 

money  by  them  insured  thereon.    It  then  proceeded  to  aver  a  loss 

by    the  perils   of  the  sea  of  the  ship  with  the  said  palm  oil  on 

board  thereof,  on  the  18th  of  July,  1838,  whereby  the  said  palm 

oil,  *and  the  expected  profits,  were  wholly  lost  to  the  plaintiffs;  of       [  ♦226  ] 

all  which  premises  the  defendant  had  notice,  and  was  requested  by 

the  plaintiffs  to  pay  the  said  sum  of  150/.,  which  the  defendant 

ought  to  have  paid  according  to  the  form  and  effect  of  the  policy  so 

made  by  him.     Yet,  &c.,  (assigning  as  a  breach  the  non-payment 

of  the  money).     There  were  also  counts  for  money  had  and  received, 

and  upon  an  account  stated. 

To  this  declaration  there  were  several  pleas  on  which  issues  were 
joined,  but  the  one  which  ultimately  became  important  was  the 
third  plea  to  the  first  count,  which  was,  **  that  the  plaintiffs  were  not 
interested  in  the  profits  to  arise  from  the  sale  and  disposal  of  the  said 
palm  oil,  in  the  said  first  count  mentioned,  in  manner  and  form  as 
ill  the  first  count  is  alleged ;  "  on  which  plea  the  plaintiff  took  issue. 

The  cause  was  tried  before  Maule,  B.,  at  the  Liverpool  Summer 
Assizes,  when  it  appeared  in  evidence  that  Messrs.  Harrison  &  Co. 
were  the  owners  of  two  vessels  called  the  Antehpe  and  Maria , 
trading  to  the  coast  of  Africa ;  and  that  in  July,  1838,  the  vessels 
being  then  expected  to  arrive  in  Liverpool  with  cargoes  of  palm  oil, 
they  agreed  verbally  to  sell  to  the  plaintiffs  200  tons  of  palm  oil — 
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Stockdalk  100  tons  of  oil  to  arrive  by  the  Antelope,  and  100  tons  to  arrive  by 
DuNLOP.  tb©  Maiia,  at  the  price  of  86Z.  per  ton.  On  the  Ist  of  September, 
1838,  the  Antelope  arrived  at  Liverpool  with  100  tons  on  board, 
which  were  delivered  by  Messrs.  Harrison  &  Co.  to  the  plaintifiEs  in 
pursuance  of  the  contract.  The  A/fi?-ta  never  did  arrive,  but,  having 
struck  the  bar  at  the  mouth  of  the  Biver  Brass  on  the  coast  of  Africa, 
she  was  found,  on  examination,  to  be  so  much  injured  as  to  be 
rendered  unseaw^orthy  and  incapable  of  proceeding  on  her  voyage : 
and  she  was  therefore  unloaded  and  condemned.  The  Maria  had 
on  board  only  50  tons  of  oil,  the  whole  of  which  was  transshipped, 
and  arrived  in  Liverpool  by  other  vessels.  It  was  proved  that  the 
[  *227  ]  term  **  oil  to  *arrive  "  was  a  mercantile  term,  and  that,  if  the  oil 
did  not  arrive  by  the  vessel,  the  purchaser  had  no  right  to  it.  It 
was  contended  at  the  trial,  that  the  underwriters  were  not  liable  on 
this  policy,  on  the  ground  that  the  plaintiffs  had  not  such  an  interest 
in  the  goods,  or  the  profits  to  be  derived  from  them,  as  to  make 
them  capable  of  being  insured.  The  learned  Judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiffs,  giving  leave  to  the  defendant 
to  move  to  enter  a  verdict,  on  the  above  ground,  on  the  issue  raised  on 
the  third  plea,  as  well  as  on  other  points  reserved  on  the  other  issues 
in  the  cause,  which  ultimately  became  of  no  importance,  the  Court 
being  of  opinion  that  this  issue  ought  to  be  entered  for  the  defendant. 
Cresswell  having  in  Michaelmas  Term  obtained  a  rule  accordingly, 

Wightnian  and  Crompton  now  showed  cause : 

The  question  is,  whether  the  plaintiffs  had  any  interest  in  the 
goods  or  the  profits,  in  respect  of  which  they  could  effect  an 
insurance :  and  it  is  submitted  that  they  had,  there  having  been 
a  part  delivery  and  acceptance,  by  the  delivery  of  the  100  tons 
which  arrived  by  the  Antelope.  Messrs.  Harrison  &  Co.  were 
bound  to  deliver  the  oil  insured,  and  could  not  have  objected  that 
there  was  no  written  contract.  There  is  no  doubt  that  expected 
profits  may  be  insured,  and  so  may  imaginary  profits:  Lucena 
V.  Cravfurd  {i) ;  Thompson  v.  Taylor  {2).  In  the  former  case, 
Lawrence,  J.,  after  citing  the  definitions  of  the  contract  of  a  policy 
of  insurance,  says,  ''  These  definitions,  by  writers  of  different 
countries,  are  in  effect  the  same,  and  amount  to  this,  that 
insurance  is  a  contract  by  which  the  one  party,  in  consideration 
of  a  price  paid  to  him  adequate  to  the  risk,  becomes  security  to  the 
other  that  he  shall  not  suffer  loss,  damage,  or  prejudice,  by  the 

( 1 )  (J  R.  R.  at  p.  685  (2  Bos,  &  P.  (N.  R.)  300).  (2)  3  R,  R.  233  (6  T.  R.  \^\ . 
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happening  of  the  perils  specified  to  certain  things  which  may  "^be    Stogkdale 

exposed  to  them.     If  this  be  the  general  nature  of  the  contract  of      dunlop. 

insurance,  it  follows  that  it  is  applicable  to  protect  men  against       [  *228  ] 

uncertain   events  which  may  in  anywise  be  of  disadvantage  to 

them ;  not  only  those  persons  to  whom  positive  loss  may  arise  by 

such  events  occasioning  the  deprivation  of  that  which  they  may 

possess,  but  those  also,  who,  in  consequence  of  such  events,  may 

have  intercepted  from  them  the  advantage  or  profit  which,  but  for 

such  events,  they  would  acquire  according  to  the  ordinary  and 

probable  course  of  things.**     And  he  afterwards  adds,  ''Interest 

does  not  necessarily  imply  a  right  to  the  whole  or  a  part  of  a  thing, 

nor  necessarily  and  exclusively  that  which  may  be  the  subject  of 

privation ;   but   the  having  some  relation   to  or  concern  in  the 

subject  of  the  insurance,  which  relation  or  concern,  by  the  happening 

of  the  perils  insured  against,  may  be  so  affected  as  to  produce  a 

damage,  detriment,  or  prejudice  to  the  person  insuring;  and  where 

a  man  is  so  circumstanced,  with  respect  to  matters  exposed  to 

certain  risks  or  dangers,  as  to  have  a  moral  certainty  of  advantage 

or  benefit,  but  for  those  risks  or  dangers,  he  may  be  said  to  be 

interested  in  the  safety  of  the  thing."     That  statement  of  the  law 

includes  this  case,  for  the  plaintiffs  had  a  moral   certainty  of 

advantage,  and  an  interest  in  the  subject-matter  of  the  contract 

from  the  first,  although  they  might  not  ultimately  get  the  goods. 

So,  in  Le  Cras  v.  Hughes  (i),  the  captors  of  a  prize  at  St.  Omer  were 

held  to  have  an  insurable  interest  in  such  prize,  on  the  ground  of 

their  having  a  reasonable  expectation  of  receiving  from  the  Crown 

the  property  captured.     It  is  not  meant  to  be  contended  that  a  mere 

vague  hope  would  be  insurable ;  but  this  is  not  so,  but  a  reasonable 

expectation  of  a  profit.     It  is  not  necessary  that  it  should  be  a  strict 

legal  right;  an  equitable  one  is  sufficient :  Hill  v.  Secretan  (2).     If 

there  was  reasonable  ground  to  believe  *that  Messrs.  Harrison  &       [  *229  ] 

Co.,  as  men  of  honour,  would   fulfil  their  contract,  that  would 

constitute  an  insurable  interest.     Clai/  v.  Harrison  (3)  was  relied 

upon  at  the  trial,  but  that  case  in  truth  is  in  favour,  of  rather  than 

against  the  plaintiff.     It  is  also  distinguishable,  because  there  the 

contract  was  abrogated,  and  consequently  there  was  nothing  on 

which  the  insurance  could  attach.     In  that  case,  A.,  in  England, 

contracted  with  B.  at  St.  Petersburg!!,  to  send  him  a  cargo  of  deals, 

to  be  paid  for  by  a  bill  at  three  months,  which  he  duly  accepted. 

(I)  Cited  in  CanifltH  v.  Anileraon,  5  (2)  4  R.  R.  806  (1  Bos.  &  P.  315). 

T.  R.  710.  (3)  34  R.  R.  334  (10  B.  &  C.  99). 

88—2 


596  1840.     EX.     6  MEE.  &  W.  229—280.  [b.r. 

Stockdale  The  deals  were  shipped,  and  A.  effected  an  insurance.  The  ship  was 
DuNLOP.  stranded  on  the  voyage  near  Elsinore,  and  the  deals  were  saved, 
but  so  much  injured  as  not  to  be  worth  sending  for.  A.,  on  hearing 
of  the  accident,  gave  the  underwriters  notice  of  abandonment  the  day 
before  the  bill  became  due,  which  they  refused  to  accept  £.*8  agent 
stopped  the  goods  in  transitu  at  Elsinore.  A.  having  become 
insolvent,  it  was  held,  that  his  assignee  under  a  commission  of 
bankruptcy  could  not  recover  on  the  policy,  inasmuch  as  A.,  after 
the  stoppage  in  transitu,  had  not  any  insurable  interest.  The  whole 
turned  on  the  effect  of  the  stoppage  in  transitUy  and  Lord  Tenterdbn, 
after  stating  the  question  to  be  whether  the  bankrupt  had  an  interest 
in  the  goods  insured  at  the  time  of  the  loss,  says,  ''  We  are  of  opinion, 
that,  under  the  peculiar  circumstances  of  the  present  case,  the 
bankrupt,  after  the  stoppage  in  transitu,  had  no  property  in  the 
goods  insured,  and  therefore  the  action  cannot  be  supported."  If 
Harrison  &  Co.  had  entirely  repudiated  the  contract,  and  had  said 
that  they  would  not  deliver  the  oil,  then  Clay  v.  Harrison  might 
have  been  an  authority  against  the  plaintiffs,  but  not  otherwise. 
At  all  events,  here  the  part  delivery  established  the  contract,  and 
made  it  valid.  Thompson  v.  Taylor  (i)  is  more  in  point.  There  a 
ship  was  chartered  from  London  to  Teneriffe,  there  to  take  on 
[  *230  ]  ^board  a  certain  number  of  pipes  of  wine,  and  to  proceed  to 
Barbadoes,  &c.,  for  which  the  owner  was  to  receive  freight  at  tiie 
rate  of  so  much  per  pipe;  and  it  was  held,  that  a  policy  of 
insurance  on  such  freight  attached  from  the  saiUng  of  the  ship 
from  London,  and  that  the  insurers  were  liable,  though  the  ship 
was  lost  by  being  taken  as  a  prize  before  she  arrived  at  Teneriffe. 
That  case  is  strong  to  show  that  this  was  an  insurable  interest, 
for  there  the  subject-matter  of  the  contract  was  destroyed  before 
the  contract  could  take  effect.  Lawrence,  J.,  says — **  It  seems  to 
me  that  the  plaintiff  had  clearly  an  insurable  interest.  As  io  the 
objection  that  this  was  a  speculative  interest,  this  is  not  unlike  a 
case  (2)  which  happened  a  few  years  ago,  where  it  was  held  that  the 
profits  of  a  cargo  of  molasses  might  be  insured,  notwithstanding  the 
statute  19  Geo.  IL  c.  37.'*  That  is  an  authority  to  show  that  expected 
profits  may  be  insured. 

(Lord  Abinger,  C.  B.  :  Should  there  not  be  an  interest  in  the 
ship,  in  order  to  legalize  an  insurance  of  expected  profits  ?  In  that 
case  there  was  a  legal  interest  in  the  contract. 

(1)  3  E.  R.  233  (6  T.  R.  478).  (2)  Refening  to  Graut  v.  ParkiH*K»»*, 

Park  on  Insur.  305. 
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Pakke,  13. :  Where  a  man  has  goods  on  board  a  ship,  then  he    Stockdali: 
may  insure  the  expected  profits  to  arise  from  them.     But  is  there      dunlop. 
any  interest  either  in  the  ship  or  goods  in  this  case  ?) 

It  is  not  necessary  that  the  party  should  have  a  legal  interest  in 
the  subject-matter  of  insurance.  There  was  a  moral  certainty  and 
reasonable  expectation  of  profits  to  arise  from  the  goods,  and  that 
is  sufficient.  But  if  not,  there  was  here  a  part  delivery  of  the 
goods,  which  gets  rid  of  the  objection  that  there  was  no  contract 
which  could  be  enforced. 

(Parke,  B.  :  That  was  after  the  loss.) 

Profits  are  an  excrescence  growing  out  of  a  principal  matter;  as 

was  said  by  Lord  Ellenborough,  in  the  case  of  Eyre  v.  Glover  (i), 

''an  excrescence  upon  the  value  of  the  goods  beyond  the  prime 

cost ;  "  and  the  excrescence  may  be  insured  *separately  by  another       [  •231  ] 

policy  than  that  of  the  principal. 

(Parke,  B.  :  It  is  clear  that  Harrison  &  Co.  could  have  insured 
their  profits,  because  they  had  the  goods :  but  what  interest  had 
the  plaintiffs  in  them  ?  Harrison  &  Co.  could  have  assigned  them 
to  a  third  person,  and  he  could  have  insured  :  but  that  is  a  different 
case  from  the  present.) 

The  profits  may  be  insured  independently  of  the  goods.  In  Barclaif 
V.  Cousijis  (2),  the  profits  of  a  cargo  employed  in  trade  on  the  coast 
of  Africa  were  held  to  be  an  insurable  interest.  So  in  Henrickgon 
V.  Margetson  (3),  which  was  an  insurance  at  and  from  Hamburgh 
to  Bourdeaux,  **  on  imaginary  profits,'*  Lord  Mansfield  said,  "  The 
meaning  of  the  policy  seems  to  l)e,  that  the  ship  and  cargo  shall 
arrive  at  the  destined  port,  and  is  on  the  profit  of  that  particular 
ship  and  cargo;  but  the  market  varies,  and  may  depend  upon 
twenty-four  hours  sooner  or  later ;  so  that  unless  the  very  ship  and 
cargo  arrive,  the  profit  may  fail,  and  the  insurance  is  lost."  They 
also  cited  Hodgson  v.  Glover  (4),  and  King  v.  Glover  (5). 

Cresswelly  Alexander,  and  W.  II.  Watson,  contra,  were  stopped  by 
the  Court. 


(1)  13  E.  R.  801  (16  Baflt,  218). 

(2)  6  R.  R.  505  (2  East,  542). 

(3)  2  East,  548,  ri. 


(4)  8  R.  R.  495  (6  East,  316). 

(5)  9  R.  R.  638  (2  Bos.  &  P.  (N.  B.) 
206) 
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Stockdale    Lord  Abinger,  C.  B.  : 

r. 

DuNLop.  The   question    is,   whether    the    plaintififs    had  any   insurable 

interest  in  the  goods  in  question,  and  I  am  of  opinion  that 
they  had  not.  The  argument  of  the  plaintiffs'  counsel  rests 
upon  an  analogy  drawn  from  the  law  relating  to  insurance  on 
freight.  It  is  very  true,  where  a  party  is  entitled  to  the  ship,  either 
wholly  or  in  part,  the  law  will  allow  him  to  make  a  separate  insur- 
ance on  the  freight.  If  there  is  a  charter-party,  and  the  ship  is 
lost,  he  is  entitled  to  recover  for  the  freight.  But  if  a  ship  is  sent 
out  for  goods,  and  none  are  received  on  board,  there  is  no  interest 

[  •232  ]  to  maintain  an  insurance  on  the  *profits.  Where  goods  are 
received  on  board  of  a  vessel,  and  a  contract  is  made  to  secure 
them,  then,  if  a  loss  arises,  the  assured  may  recover,  because  his 
receipt  of  the  goods  has  been  prevented  by  perils  of  the  sea  ;  for  he 
has  made  a  contract  which  he  had  great  reason  to  expect  would  be 
performed.  But  the  cases  of  freight  are  not  analogous  to  cases  of 
insurances  on  the  profits  to  arise  from  the  sale  of  goods.  They 
stand  upon  the  assumption  that  the  party  insuring  has  in  his  own 
power  the  subject-matter  upon  which  the  insurance  is  effected.  In 
this  case,  the  plaintiffs  had  no  present  interest,  and  none  can 
attach  on  such  a  contract  as  this.  If  contracts  for  goods  to  be  pur- 
chased in  futuro  were  allowed  to  be  the  subject  of  insurance,  it 
would  be  allowing  a  wager  policy  to  be  made.  But  such  a  doctrine 
would  defeat  the  legislative  provisions  on  the  subject,  and  create  an 
imaginary  interest,  which  has  no  foundation  in  law.  Here  there 
was  no  written  contract,  nor  any  contract  which  the  plaintiffs  could 
have  enforced.  The  cases  of  freight  suppose  a  contract  which  is 
capable  of  being  enforced.  Here  no  interest  in  the  goods  was 
passed  to  the  plaintiffs.  There  is  a  contract  to  sell  100  tons  of 
palm  oil,  to  arrive  by  the  Maiia ;  if  the  vessel  do  not  arrive,  or  the 
goods  do  not  arrive,  the  contract  is  void.  Then  where  is  the 
interest  ?  The  transaction  amounts  in  effect  to  an  insurance  of  a 
void  contract. 

Parke,  B.  : 

I  concur  in  opinion  with  the  Lord  Chief  Baron,  that  the 
plaintiffs  have  no  insurable  interest.  I  admit  that  profits  may  be 
insured,  but  that  is  on  the  ground  that  they  form  an  additional 
part  of  the  value  of  the  goods,  in  which  the  party  has  already  an 
interest.  Thus,  the  owner  of  goods  on  board  a  vessel  may  insure 
the  profits  to  arise  from  them.     So  may  a  consignee,  or  a  factor  in 
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respect  of  bis  commission.  So  may  captors,  because  tbey  have  a  stoc&dale 
lawful  possession,  coupled  with  a  well-founded  expectation  that  dunlop. 
their  claim  to  retain  the  goods  will  be  allowed.  So  may  *lhe  [  ♦2:«  ] 
owners  of  slaves,  or  a  captain  in  respect  of  his  commission.  In 
these  cases  there  is  either  an  absolute  or  a  special  property  in 
possession.  There  the  profits  are  insured  as  an  additional  value 
upon  the  goods,  in  which  the  insurer  has  a  present  interest.  Here, 
however,  the  assured  are  not  interested  at  the  time  of  the  goods 
being  put  on  board,  but  only  upon  their  arrival.  They  rely  upon 
the  honour  of  the  vendor,  that  the  goods  shall  be  put  on  board  the 
ship  specified  in  the  contract,  and  that  they  shall  be  delivered  to 
them  when  the  ship  arrives.  It  is  an  engagement  of  honour 
merely.  If  it  is  not  a  contract  capable  of  being  enforced  at  law,  it 
is  nothing.  The  contract  is  to  sell  the  goods  when  they  arrive,  but 
there  was  no  memorandum  in  writing,  and  consequently  no  contract 
which  was  capable  of  being  enforced,  at  the  time  either  of  the 
insurance  or  the  loss ;  and  if  it  ultimately  did  become  capable  of 
being  enforced,  that  was  only  by  the  subsequent  part  delivery  and 
acceptance,  which  was  after  the  loss  had  occurred.  At  the  time  of 
the  insurance  and  of  the  loss,  there  was  merely  an  expectation  of 
possession  on  the  part  of  the  plaintiffs,  founded  on  the  mere 
promise  of  the  vendors,  but  there  was  a  total  absence  of  interest  in 
the  subject-matter  of  the  insurance.  There  was  no  contract  which 
could  be  enforced,  but  a  mere  promise  on  the  part  of  Messrs. 
Harrison  &  Co.  to  deliver  the  oil  when  it  arrived.  There  was  no 
interest  whatever,  either  special  or  general,  in  the  cargo.  The 
defendant  is,  therefore,  entitled  to  a  verdict  on  the  third  plea. 

Alderson,  B.  : 

I  agree  with  the  rest  of  the  Court  in  thinking  that  the  plaintiflfs 
had  no  insurable  interest  in  the  cargo  of  the  ship  Mana,  The 
contract  of  the  plaintiffs  with  Harrison  &  Co.  was  a  mere  verbal 
contract,  incapable  of  being  enforced. 

GuRNBY,  B.,  concurred. 

Huh  absolute^ 
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1840.  PIM  AND   Others   v.  CURELL  and  Others  (1). 

Exch.  of  (6  Meeson  &  Welsby,  234—267.) 

A  declaration  in  case  for  the  infringement  of  a  feiTv,  described  the  fern* 
'-    *     J  as  being  across  the  river  Mersey,  **  from  the  township,  parish,  chapelry,  or 

place  of  Birkenhead,  in  the  county  of  Chester,  to  the  parish,  township,  or 
place  of  Liverpool,  in  the  county  of  Lancaster." 

The  plaintiffs  derived  title  to  their  ferry  under  a  grant  from  Edward  III. 
to  the  priory  of  Birkenhead.     The  defendants,  in  disproof  of  this  title. 
sought  to  show  that  there  was  a  pre-existing  ferry  from  Liverpool  to 
Birkenhead,  and  from  Birkenhead  to  Liverpool,  which  rendered  the  grant 
of  Edward  III.  void  as  a  grant  of  ferry.     In  order  to  show  that  both  wen* 
ferries  one  way  only,  the  plaintiffs'  from  B.  toL.,  and  the  other  from  L.  to  B., 
the  plaintiffs  gave  in  evidence  certain  proceedings  in  the  Court  of  Chancery 
of  the  Duchy  of  Lancaster,  temp.  Chas.  I.,  on  an  information  filed  at  tht 
relation  of  the  then  lessee  of  the  latter  ferry  under  the  Crown,  Sir  W. 
Molyneux,   against  the  proprietor  of  the  former,   a  Mr.    Powell.    The 
information    claimed    a    ferry    both    ways,   and  sought  to  restrain  thf 
defendant  from  proceeding  in  certain  suits  in  the  Court  of  Requests  at 
Westminster  in  disturbance  of  the  right  of .  the  relator,  and  prayed  proce;* 
against  the  defendant  to  appear  in  the  Duchy  Court  to  answer  the  premised, 
and  abide  the  order  of  the  Court.    Before  answer,  the  Court  made  an  order, 
purporting  to  be  ''  in  explanation  of  an  injunction  against  the  defendant  to 
permit  the  relator  peaceably  to  enjoy  his  terry,  and  take  the  profit  theref»f 
in  such  manner  as  the  same  had  been  enjoyed  for  twenty  years  last  past/' 
and  whereby,  (on  affidavit  on  the  part  of  the  relator,  stating  that  the 
occupiers  of  the  two  ferries  had  been  accustomed  for  twenty  years  pat»t 
mutually  to  account  with  each  other  at  certain  times  and  places  agreed  on. 
concerning  the  profits  of  the  ferries,  the  occupiers  of  Powell's  ferry  paying 
to  the  occupiers  of  Molyneux's  fen-y  half  the  profits  of  the  freight  laden  on 
the  Liverpool  side  and  landed  on  Cheshire  side,  and  the  latter  making  some 
payments  to  the  former  for  part  of  the  profits  of  the  freight  laden  on 
Cheshire  side  and  landed  on  Liverpool  side),  the  Court  ordered  that  Powell 
should  account  and  pa^^*  as  had  been  accustomed,  or  in  default  an  attach- 
ment should  be  awarded  against  him.     The  answer  of  Powell  also  claimed 
a  ferry  both  ways,  founding  his  title  on  the  grant  of  Edward  III.    On  the 
6th  of  June,  1627,  the  Court  ordered  that  an  attachment  should  be  awarded 
against  the  defendant  for  his  contempt  in  not  accounting  according  to  the 
former  order :  and  on  the  11  th  of  June,  a  further  order  was  made,  that  the 
ferrymen  on  both  sides  should  weekly  account  each  to  the  other  according  to 
the  previous  usage ;  that  both  sides  should  account  each  to  the  other  for  th*» 
time  past,  before  the  next  Assizes :  that  the  relator  might  take  out  an 
attachment  de  bene  esse-y  that  if  the  defendant  and  his  ferr^^nen  did  not 
account  accordingly  they  might  be  attached  for  their  former  contempts: 
and  that  in  case  the  ferrymen  cf  the  relator  did  not  account  according  to 
that  order,  an  attachment  should  be  awarded  against  them.     It  appeared 

(1)  In  the  original  report  of  this  case  The  judgment,  which  deals  only  with 

the  foim  and  effect  of  the  pleadings  the  question   of  the  admissibility  of 

and  the  effect  of  the  particular  evi-  the  proceedings  in  the  Duchy  Court, 

dence  adduced  are  discussed  at  great  was  discussed    in    NeW    v.    Duke  of 

length.     So  much  of  the  headnote  and  Devonshire  (1882)  8  App.  Ca.  135,  146. 

argument  as  refer  to  these  points  has  1 86  (and  see  Tayl.  Ev.  9th  ed.  p.  404. 

been  omitted  and  the  statement  of  the  §  624). — A.  C. 
facts  has  been  considerably  curtailed. 
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that  depositions  were  afterwards  taken  in  the  suit  on  both  sides,  but  it  did  pm 

not  appear  what  was  its  ultimate  result :  '*. 

Held,  that  none  of  the  above  orders  were  admissible  in  evidence,  u«  not       tURKLL. 
amounting  to  any  final  decree,  or  containing  any  adjudication  of  the  Court 
upon  the  rights  of  the  parties,  but  merely  directing  the  continuance  of  a 
certain  state  of  things  pendente  lite, 

A  right  of  ferry  is  a  matter  in  which  the  public  are  interested,  and  as 
to  which,  therefore,  I'eputation  is  evidence,  and  so  also  is  a  verdict  or 
judgment  of  a  Court  of  competent  jurisdiction,  touching  the  same  right, 
although  between  other  parties. 

Case  for  the  infringement  of  a  ferry.  The  declaration  stated,  that 
the  plaintififs,  before  and  at  the  time  of  the  committing  of  the 
grievances,  &c.,  were  lawfully  possessed  of  a  *certain  ancient  ferry,  [  •235  ] 
across  and  over  a  certain  arm  of  the  sea  called  the  river  Mersey, 
from  the  township,  parish,  chapelry,  or  place  of  Birkenhead,  in  the 
comity  of  Chester,  to  the  parish,  township,  or  place  of  Liverpool, 
in  the  county  of  Lancaster  (i),  for  carrying,  conveying,  and  ferrying 
over  and  across  the  said  river,  from  the  said  township,  &c.,  of 
Birkenhead  to  the  said  parish,  &c.,  of  Liverpool,  within  the  said 
ferry,  all  passengers  and  other  persons  having  occasion  for  the 
same,  and  the  goods  and  chattels  of  such  persons,  in  boats  kept  by 
and  by  the  authority  of  the  plaintiffs  there  for  that  purpose,  they 
the  plaintiffs  taking  and  receiving  certain  reasonable  freights  and 
ferryages,  &c.  Breach,  that  the  defendants,  contriving,  &c.,  on  the 
1st  of  August,  1837,  and  on  divers  other  days  and  times,  &c., 
wrongfully  carried  and  conveyed  divers  passengers  and  goods  for 
hire  in  certain  boats,  over  and  across  the  said  river,  from  the  said 
township,  &c.,  of  Birkenhead  to  the  said  parish,  &c.,  of  Liverpool, 
and  upon  the  said  part  of  the  said  river  where  the  plaintiffs  had  such 
ferry  as  aforesaid,  and  over,  upon,  and  within  the  said  ferry  of  the 
plaintiffs,  whereby  &c.  Another  breach  alleged,  that  the  defendants 
carried  passengers  and  goods  across  the  river,  from  Birkenhead 
to  Liverpool,  near  to  the  said  part  of  the  said  river  where  the 
plaintiffs  had  such  ferry  as  aforesaid,  and  near  to  the  said  ferry,  &c. 

Pleas — first,  not  guilty;  secondly,  that  the  plaintiffs  were  not 
lawfully  possessed  of  an  ancient  ferry  across  and  over  the  said  arm 
of  the  sea,  from  Birkenhead  aforesaid  to  Liverpool  aforesaid,  in 
manner  and  form  as  in  the  declaration  alleged :  upon  which  issues 
were  joined. 

(1)  The  declaration,    as    originally  having  satisfied  the  plaintiffs  that  their 

framed,  claimed  the  ferry  both  ways,  ferry  legally  existed  one  wa^'  only, 

from  Birkenhead  to    Liverpool,   and  viz.  from  Birkenhead  to  Liverpool,  a 

from  Liverpool    to  Birkenhead ;   but  Judge's  order  was  obtained  to  amend 

subsequent  investigation  into  the  title  the  declaration  accordingly. 
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FiM  The  cause  was  first  tried  before  Vaughan,  J.,  at  the  Gbeehire 

CuBBLL.  Summer  Assizes,  1838.  The  plaintiffs  claimed  as  lessees  of  a  ferry 
[  236  ]  across  the  river  Mersey,  from  Birkenhead  to  Liverpool,  called  the 
"  Woodside  Ferry,"  under  a  lease  granted  to  them  in  the  year  1833, 
by  Francis  Eichard  Price,  Esq.,  the  alleged  owner  of  the  ferry. 
The  defendants  had,  in  the  year  1837,  set  up  another  ferry  across 
the  river,  from  a  point  in  Birkenhead  called  the  Ivy  Rock,  about 
400  yards  to  the  southward  of  the  terminus  of  the  Woodside  Ferry, 
to  Liverpool,  which  they  called  the  "  Monks'  Ferry,*'  and  had  built, 
on  the  Birkenhead  side,  a  pier  and  hotel,  and  established  steam- 
boats, which  plied  regularly  during  the  day.  It  was  for  this  alleged 
invasion  of  the  plaintiffs*  ferry  that  the  action  was  brought. 

The  plaintiffs  derived  their  title  from  letters  patent  under  the 
great  seal,  dated  11  Edw.  II.,  a.d.  1318,  and  4  Edw.  III.,  a.d.  1331. 
By  the  former,  after  reciting,  that  "  from  the  vill  of  Liverpool,  in 
the  county  of  Lancaster,  to  the  priory  of  Birkenhead,  in  the  county 
of  Chester,  and  from  the  said  priory  to  the  aforesaid  vill,  over 
{**  ultra  **)  the  arm  of  the  sea  there,  a  common  passage  was  had 
{^*  commune  passagium  habeatur  '*)  and  that  the  men  intending  to 
pass  over  the  said  arm  of  the  sea  had  hitherto  been  obliged  to  turn 
aside  to  the  said  priory,  because  in  the  place  of  the  aforesaid 
passage  there,  there  were  not  any  houses  for  the  entertainment  of 
such  men,**  whereby  the  priory  was  burdened  beyond  its  means,  br 
the  exercise  of  the  necessary  hospitality,  the  King  granted  to  the 
prior  and  convent  of  the  said  priory  of  Birkenhead  his  Boyal  Ucenee 
to  erect  in  the  place  of  the  said  passage  an  inn  or  house  of 
entertainment,  for  the  benefit  of  the  passengers.  The  letters  patent 
of  4  Edw.  III.,  after  inspecting  and  confirming  the  above  grant, 
stated,  that  the  King,  **  willing  to  do  the  said  prior  and  convent  a 
more  abundant  favour,  and  for  the  benefit  of  those  wishing  to  pass 
over  by  water  there,  granted  to  the  said  prior  and  convent,  '  quod 
[  *237  ]  ipsi  et  eorum  successores  in  perpetuum  ^habeant  ibidem  passagium 
ultra  dictum  brachium  maris,  tam  pro  hominibus  quam  pro  equis, 
et  aliis  rebus  quibuscunque,*  and  that  they  might  receive  for  that 
passage  as  reasonably  might  be  done.*' 

The  plaintiffs  next  put  in  certain  pleadings  in  a  quo  tvarranto, 
filed  by  the  Attoi-ney-General  of  the  Palatinate  of  Chester,  in  the 
Court  of  the  Earl  Palatine,  in  27  Edw.  III.  (1854),  against  the  prior 
and  monks  of  the  priory  of  Birkenhead,  touching  the  claims  of  the 
convent,  and,  amongst  others,  this  claim  of  a  right  of  passage.  The 
Prior  pleaded,  as  to  this  part  of  the  information,  the  above  grant  of 
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the  4  Edw.  III.,  which  he  set  forth.     The  Attorney-General  then         Pim 
called  upon  him  to  state  his  tolls,  which  being  stated,  he  replied      cubbll. 
that  they  were  excessive.     The  record  then  contained  an  award 
of  a  venire,   but   it  did  not  appear  what  was  the  result  of  the 
proceeding  (1). 

At  the  dissolution  of  the  monasteries,  27  Hen.  YIII.  (1535),  the 
possessions  of  the  priory  of  Birkenhead  passed  to  the  Crown :  and 
in  the  36  Hen.  YIII.  (1544),  the  King's  receiver  of  the  rents  of  the 
late  priory  accounted  to  the  Crown  for  "  the  profit  of  the  ferry- 
house,  and  the  boat  called  the  ferry-boat,  4/.  6s.  Br/.** 

By  letters  patent  under  the  great  seal,  dated  in  Nov.,  1545, 
(37  Hen.  VIII.),  the  King  granted  to  Ralph  Worsley,  in  considera- 
tion of  568Z.  lis.  6d.,  all  the  houses,  lands,  &c.,  of  the  late  priory  of 
Birkenhead,  ''  and  all  the  ferry  and  ferry-house,  and  boat  called  the 
ferry-boat,  and  all  the  profit  of  the  same,  with  all  and  singular 
every  of  their  appurtenances,  &c.,"  to  hold  the  same  by  the  20th 
part  of  a  knight's  fee,  and  an  annual  rent  of  598.  5d.  The  plaintiffs 
clearly  deduced  the  title  to  the  ferry,  through  several  settlements 
and  wills,  from  Ralph  Worsley  to  Mr.  Price,  their  lessor,  and 
showed  the  payment  of  the  annual  rent  of  59^.  5(1. ,  first  to  the 
♦Crown,  and  subsequently  to  the  grantees  of  the  Crown,  from  the  [  ♦238  ] 
date  of  the  grant  to  Worsley  until  the  present  time.  The  inquisitio 
post  }nortem  of  Ralph  Worsley,  the  grantee,  dated  15th  Eliz.  (1572), 
was  read ;  whereby  it  was  found  that  he  died  seised  of  the  manor 
of  Birkenhead,  ''  and  of  a  passage  over  the  water  of  Mersey,  in 
Birkenhead  aforesaid.** 

The  plaintiffs  then  put  in  several  documents  for  the  purpose  of 
tracing  the  title  to  another  (as  they  alleged)  co-existing  ferry  across 
the  river  Mersey,  from  Liverpool  to  Birkenhead  (2) ;  viz. : 

13  Hen.  III.  (1228).  Conveyance  from  Roger  de  Maresey  to 
Ranulph,  Earl  of  Chester,  of  '^  all  his  lands  between  the  Ribble  and 
the  Mersey,**  for  40  marks  of  silver.  This  grant  was  confirmed  by 
charter  of  King  Henry  III.,  in  the  same  year. 

18  Hen.  III.  (1233).  Assignment  to  Agnes,  wife  of  William  de 
Ferrers,  Earl  of  Derby,  of  the  lands  between  the  Ribble  and  the 
Mersey,  as  one  of  the  sisters  and  co-heiresses  of  the  said  Ranulph, 
Earl  of  Chester. 

38  Hen.  III.  (1253).    Grant  of  the  King  to  Edward,  his  first- 

(1)  This  document  was  objected  to  (2)  This    ferry    was    distinguished 

ou  the  second  trial  of  the  cause,  and      throughout  the  cause  by  the  title  of 
withdrawn.  the  Liverpool  ferr}% 
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PiM  born  son  and  heir,  of  the  custody  of  all  the  lands  which  were  of 
cuRKLL.  William  de  Ferrers,  Earl  of  Derby,  to  be  had  until  the  full  age  of 
the  heir  of  the  same  Earl. 

41  Hen.  III.  (1256).  Account  of  Henry  de  Lee,  bailiff  of  the 
Lord  Edward,  in  which  he  rendered  account  (inter  alia)  of  10/.  "for 
the  town  of  Liverpool,  with  toll,  stallage,  passage,  &c.*' 

50  Hen.  III.  (1265).  Grant  by  the  King  to  Edmund,  his  son,  of 
the  castles  and  lands  of  Robert  de  Ferrers,  Earl  of  Derby,  with  all 
their  appurtenances. 

25  Edw.  I.  (1296).     Inquisitio  post  mortem  of  the  Lord  Edmund, 

[  •239  ]      brother  of  the  King  Edward  I.,  which  found  that  *he  died  possessed 

of  (inter  alia)  "  passagium  ultra  Mersey,"  worth  by  the  year  26«.8rf. 

22  Edw.  III.  (1349).  Account  of  the  King's  minister,  whereby, 
in  his  return  for  Liverpool,  he  accounted  for  (inter  alin)  the  passage 
of  a  boat,  &c.,  demised  to  John,  the  son  of  William  del  Mer. 

Leases,  under  the  seal  of  the  Duchy  of  Lancaster,  of  the  several 
dates  of  2  Ric.  III.  (1485) ;  20  Hen.  VII.  (1605) ;  20  Hen.  MIL 
(1528) ;  37  Hen.  VIII.  (1545— the  same  year  as  the  grant  to 
Ralph  Worsley  above  mentioned) ;  1  &  2  Ph.  &  M.  (1554)  ;  28  Eliz. 
(1586),  were  put  in.  The  first  of  these  described  the  ferry  as  "  the 
passage  or  ferry  over  the  water  of  Mersey,  between  the  town  of 
Liverpool  and  the  county  of  Chester,  parcel  of  the  Duchy  of  Lan- 
caster, together  with  the  boat,  and  all  other  profits,  issues,  and 
emoluments  to  the  same  passage  or  ferry  appertaining  or  in  any 
manner  belonging.  The  other  leases  described  it  variously  as  "  a 
boat  for  a  passage  over  the  water  of  Mersey," — **  a  boat  and  the 
passage  over  the  water  of  Mersey," — "  the  ferry-boat  and  the 
passage  over  the  water  of  Mersey."  The  leases  of  1545  and  1554 
were  (each  for  21  years)  to  Sir  William  Molyneux,  and  that  of  158H 
to  Richard  Molyneux. 

The  plaintiffs  then  offered  in  evidence  certain  proceedings  upon 
an  information  filed  in  the  Court  of  Chancery  of  the  Duchy  of 
Lancaster,  22nd  May,  2  Car.  L,  1626,  by  the  Attomey-General 
of  the  Duchy,  at  the  relation  of  Sir  Richard  Molyneux,  against 
Thomas  Powell,  Esq.,  (great  grandson  of  Ralph  Worsley,  then 
owner  of  the  Woodside  Ferry),  [and  a  predecessor  in  title  of  the 
plaintiffs],  and  two  of  his  ferrymen. 

The  information  stated,  that  the  King  was  seized  in  his  demesne 

as  of  fee,  in  right  of  his  Duchy  of  Lancaster,  [of  and  in  a  certain 

[  240  ]       ferry  from  the  village,  itc.,]  of  Liverpool,  over  the  river  Mersey,  to 

a  certain  place  called  Birkenhead  Wood,  on  the  other  side  of  the 
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same  river,  and  within  the  county  palatine  of  Chester,  and  to  all         Pim 

and  every  other  place  upon  the   other  side  of  the  same  river,      cubkll. 

adjoining  or  abutting  to,  or  upon  the  confines  of,  the  said  county 

palatine  of  Chester ;  and  so,  in  like  manner,  from  the  said  place 

called  Birkenhead  Wood,  and  other  places   in  Cheshire,  on  the 

other  side  of  the  said  river   Mersey,  to  the  said  village,  &c.,  of 

Liverpool.     It  then  set  forth  a  lease  from  the  Crown,  dated  10th 

May,  2  Jac.  I.,  (1604),  under  the  seal  of  the  Duchy  of  Lancaster, 

to  Sir  Eichard  Molyneux,  Bart.,  deceased,  for  a  term  yet  unexpired, 

at  a  yearly  rental  of  14L  6«.  8({. ;  and  the  devolution  of  the  term, 

upon  his  death,  to  Sir  Richard  Molyneux,  his  son,  the  relator.     It 

then   alleged   [a  disturbance  of  the   right  of   the  relator  by  the 

defendants  under  a  wrongful  claim  to  the  said  ferry  and  a  wrongful 

user  by  them  of  the  said  ferry],  without  giving  any  recompense  to       [  241  ] 

his  Majesty,  or  his  lessees  or  fermors  of  the  said  manor  and  ferry 

in  respect  thereof,  &c.     The  information  went  on  to  allege,  that 

the  defendants  had  commenced   several   suits  against  Molyneux 

and  several  of  his  servants,  in  his  Majesty*s  Court  of  Bequests, 

touching  the  said  ferry ;    *    *    and  that  such  proceedings  trenched 

upon  the  King's  right  and  inheritance  in  the  ferry,  and  the  fees 

and  profits  thereof,  and  to  the  derogation  of  the  Duchy  Court, 

&c.,  &c.     ♦     *     The  information  therefore  prayed  process  against 

the  defendants  to  appear  in  his  Majesty's  Court  of  Duchy  Chamber, 

at  Westminster,  to  answer  the  premises,  and  abide  the  order  of  the 

Court.     *     ♦     * 

By  an  order  bearing  date  the  25th  Nov.,  in  the  same  year,  [  212  ] 
purporting  to  be  **  in  explanation  of  an  injunction  formerly  granted, 
by  which  the  defendants  were  enjoined  to  permit  and  suffer  the 
relator,  and  all  claiming  under  him,  peaceably  and  quietly  to  enjoy 
the  said  ferry  and  passage,  and  to  take  the  profit  thereof,  in  such 
manner  and  form  as  the  same  had  been  enjoyed  for  the  most  part 
of  twenty  years  last  past,"  the  Court,  **  on  consideration  of  an 
affidavit  of  the  under  fermor  of  the  said  ferry,  whereby  it  appeared 
that  the  fermors  of  the  said  ferry  of  Liverpool,  and  the  fermors 
and  occupiers  of  the  ferry  claimed  by  the  said  Thomas  Powell  over 
the  river  of  Mersey,  had  been  used  and  accustomed  for  the  most 
part  of  twenty  years  last  past,  and  above,  mutually  to  account  with 
each  other,  at  certain  times  and  places  agi-eed  on  between  them, 
for  and  concerning  the  fees  and  profits  taken  by  means  of  the  said 
several  ferries ;  and  that  mutual  allowances  had  been  made  during 
all  the  time  aforesaid  each  to  other  for  the  said  profits,  viz.  that 
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PiM  the  fermors  of  the  said  Thomas  Powell's  ferry  had  always  paid 
CuRELL.  to  the  fermors  of  his  Majesty's  ferry  the  moiety  or  one  half  part 
of  the  benefit  of  such  freight  as  was  laden  and  taken  in  on  Liver- 
pool side,  and  landed  on  Cheshire  side;  and  that  likewise  the 
fermors  of  his  Majesty's  ferry  had  made  some  payments  and 
allowances  to  the  fermors  of  Powell's  ferry  for  part  of  the  profits 
[  *2i'd  ]  of  such  freight  as  was  taken  *into  the  ferry  belonging  to  his 
Majesty's  fermors  on  Cheshire  side,  and  landed  on  Liverpool  side ;" 
ordered,  that  Powell,  and  all  claiming  under  him,  and  all  other 
persons  using  or  occupying  the  said  ferry,  should,  on  sight  of  that 
order,  account  and  pay  to  the  fermors  or  occupiers  of  his  Majesty's 
ferry,  according  as  had  been  used  for  most  part  of  twenty  years 
past,  or  in  default  thereof,  an  attachment  should  issue  against  the 
said  Powell,  and  all  other  persons  using  the  said  ferry. 

On  the  2nd  February,  1626-7,  the  defendant  Powell  filed  his 
answer  to  the  information,  in  which  he  set  forth  the  letters  patent 
of  4  Edw.  III.,  and  the  subsequent  title  to  the  ferry  thereby  granted, 
until  it  vested  in  himself.     ♦     ♦     * 
[  *2ii  ]  On  the  6th  June,  1627,  the  Court  made  an  order  that  *an  attach- 

ment should  be  awarded  against  the  defendants  for  their  contempt  in 
not  accounting  according  to  the  former  order ;  and  on  the  11th  June 
a  further  order  was  made,  that  Mr.  Powell  should  cause  his  ferrymen 
to  account,  or  else  discharge  himself  by  affidavit  that  he  could  not 
procure  them  to  account,  according  to  the  former  order  of  the 
Court ;  *'  and  that  the  ferrymen  on  both  sides  should  weekly  account 
for  the  profits  of  the  said  ferries,  each  to  other,  as  had  been  used  for 
the  most  part  of  twepty  years  last  past,  and  for  such  time  past  as 
the  ferrymen  on  both  sides  had  not  theretofore  accounted  for  the 
profits  of  their  ferries,  according  as  they  had  usually  done  for  the 
most  part  of  twenty  years  last  past ;  that  both  sides  should  account 
each  to  other  for  the  said  time  past  at  or  before  the  next  Assizes  to 
be  held  at  Lancaster ;  and  that  the  relator  might  take  forth  an 
attachment  de  bene  esse,  that  if  the  defendant,  and  all  other  his 
ferrymen,  should  not  account  according  to  the  tenor  of  that  order, 
they  should  be  attached  in  regard  of  former  contempts  appearing  to 
the  Court ;  and  in  case  the  ferrymen  of  the  relator  did  not  account 
according  to  that  order,  then  an  attachment  to  be  awarded  against 
them  for  their  contempt  in  not  accounting." 

These  proceedings  were  objected  to  by  the  defendants'  counsel, 
as  being  inadmissible  in  evidence  on  two  grounds :  first,  that  the 
suit  was  res  inter  alios  acta ;   and  secondly,  that  there  was  no  final 
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decree  or  judgment.     For  the  plaintiffs,  Laylxmrn  v.  Cri9p  (i)  was         Pim 
referred  to,  and  on  the  authority  of  that  ease  the  learned  Judge      cubell. 
admitted  the  evidence.     Certain  depositions  taken  in  the  same  suit, 
under  a  commission  issued  subsequently  to  the  last  order,  were  also 
tendered  in  evidence,  but  on  being  objected  to,  were  withdrawn.     It 
did  not  appear  what  was  the  final  result  of  the  suit. 

The  plaintiffs'  counsel  then  put  in  several  leases  of  the  Woodside 
Ferry  by  the  ancestors  of  Mr.  Price  [and  witnesses  were  called  by 
the  plaintiffs  and  the  defendants] . 

The  learned  Judge,  *  *  after  stating  the  evidence,  left  to  the  [  249  ] 
jury  the  two  questions,  1st,  whether  the  plaintiffs,  as  lessees  of 
Mr.  Price,  were  possessed  of  an  ancient  ferry  from  Birkenhead  to 
Liverpool ;  and,  2ndly,  whether,  if  they  were,  the  defendants  had 
infringed  that  ferry.  The  jury  found  a  verdict,  on  both  issues,  for 
the  plaintiffs. 

In  the  following  Term,  Cresswell  obtained  a  rule  nm  to  enter  a 
nonsuit  on  several  points  reserved  at  the  trial :  and  for  a  new  trial, 
on  the  ground  that  the  proceedings  in  the  information  against 
Thomas  Powell  had  been  improperly  received  in  evidence  ;  and  also 
on  the  ground  of  misdirection.  *  *  In  Easter  Term,  1889,  cause  [  ^^  1 
was  shown  against  this  rule  by 

The  Attorney-General,  Temple,  Evans,  Jerris,  and  Wehhy  (2)  : 

*  *  The  last  (3)  and  most  important  question,  is  as  to  the 
admissibility  of  the  proceedings,  temp.  Car.  I.,  which  were  objected 
to  at  the  trial  (4). 

First,  this  is  a  case  in  which  reputation  would  be  evidence,  and  in 
which,  therefore,  a  verdict  or  judgment  of  a  Court  of  competent 
jurisdiction,  or  a  decree  or  order  in  equity,  adjudicating  upon  the 
right  in  question,  is  also  evidence,  although  it  be  res  inter  alios 
acta.  This  is  a  question  puhlici  juris.  The  navigable  river  is  a 
great  highway ;  the  boats  of  the  ferry  may  be  considered  as  a  bridge 
across  it.  If  it  be  a  legal  ferry,  the  owner  is  bound  to  keep  boats  and 
a  station,  and  is  indictable  if  he  fail  to  do  *bo.  All  the  Queen's  [  ^2o4  ] 
subjects  have  a  right,  in  consideration  of  the  toll,  to  be  carried  over 

(1)  51  B.  B.  607  (4  M.  &  W.  320).  in  the  judgments  of  the  Court.— A.  C. 

(2)  A  considerable  portion  of  the  (4)  At  the  close  of  the  Attorney- 
argument  dealing  with  the  form  of  OeneraVs  argument,  the  other  coimsel 
the  pleadings  and  the  effect  of  the  for  the  plaintiffs  were  relieved  from 
evidence  is  omitted. — A.  C.  arguing  all  the    points    except    this 

(3)  This  is  the  only  point  dealt  with  last. 
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PiM  it :  Payne  v.  Partridge  (i) ;  Hmzey  v.  Field.  It  is,  indeed,  mach 
CuBKLL.  more  puhlici  juris  than  the  boundary  of  a  manor  or  a  parish.  The 
case  of  Reg,  v.  Sutton  (2)  is  very  analogous  to  the  present.  There, 
on  an  indictment  for  the  non-repair  of  a  bridge,  charging  the 
defendants  with  a  liability  ratione  tenura,  a  record,  setting  forth  a 
presentment,  in  the  time  of  Edw.  III.,  against  a  Bishop  of  Lincoln, 
who  was  thereby  charged  with  non-repair  of  the  same  bridge,  and 
liability  to  repair,  a  trial  of  this  presentment  at  the  Assizes,  and  an 
acquittal  of  the  Bishop  as  not  liable,  was  held  admissible  in  evidence 
for  the  defendants.  It  appeared  from  the  same  record,  that  the 
jury,  being  asked  who  was  bound  to  repair,  answered,  that  they  did 
not  know ;  and  being  asked  when  and  by  whom  it  was  first  built  or 
repaired,  said,  about  60  years  since,  and  then  of  alms  by  the  Bishop 
of  Lincoln.     This  finding  also  was  held  to  be  evidence. 

(Aldbrson,  B.  :   That  was  when  the  jury  were  summoned  de 
vicineto,  and  their  functions  were  less  limited  than  at  present. 

Parke,  B.  referred  to  Brett  v.  Beales  (3).) 

In  Rex  V.  Antrohus  (4),  the  Court  of  King's  Bench,  on  the  trial  of  an 
information  against  the  sheriff  of  Cheshire  for  not  executing  a 
criminal,  held  evidence  of  reputation  that  the  sheriff  was  exempt 
and  that  the  corporation  of  Chester  were  bound  to  execute,  not  to 
be  admissible ;  but  the  propriety  of  that  decision  may  perhaps  be 
doubted.  In  the  case  of  The  City  of  London  v.  Gierke  (5),  which  is 
the  foundation  of  this  class  of  cases,  it  was  held,  in  an  action  on 
the  case,  in  which  the  plaintiffs  prescribed  to  have  a  toll  on  all  malt 
[  ♦256  ]  brought  by  the  west  country  barges  to  London,  *that  verdicts 
obtained  against  other  west  country  maltsters  were  admissible  in 
evidence  against  the  defendant,  though  he  was  neither  party  nor 
privy  to  those  suits.  On  the  same  principle,  in  Reed  v.  Jackson  (6), 
a  verdict  against  one  defendant  in  trespass,  on  an  issue  of  justifi- 
cation of  a  public  right  of  way,  negativing  the  right,  was  held 
evidence  in  trespass  for  breaking  the  same  close,  against  another 
defendant  who  justified  under  the  same  right.  A  navigable  river 
being  in  law  a  public  highway,  that  case  is  strictly  analogous  to  the 
present.     In  Rogers  v.  Wood  (7),  the  document  tendered  in  evidence 

(1)1  Salk.  12 ;  1  Show.  232 ;  3  Mod.  (4)  2  Ad.  &  EI.  788. 

294.  (5)  Garth.  181. 

(2)  47  B.  R.  640  (8  Ad.  &  El.  516 ;  (6)  6  E.  B.  283  (1  East,  3o5). 

3  Nev.  &  P.  376).  (7)  36  B.  B.  534  (2  B.  &  Ad.  345). 

(3)  34  E.  B.  499  (Moo.  t&  Mai.  416). 
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was  held  inadmissible,  on  the  ground  that  it  could  not  be  considered         Pim 
as  the  decree  of  any  Court  of  competent  jurisdiction.  Cur^blu 

Then  the  further  question  is,  whether  these  orders  of  the  Duchy 
Court,  or  any  of  them,  were  sufficiently  final,  or  sufficiently  adjudi- 
catory on  the  right  now  in  question,  to  render  them  receivable. 
There  are  many  cases  in  which,  upon  similar  questions,  orders  and 
proceedings  not  absolutely  final  have  been  admitted.  In  Tooker 
V.  Ihihr  of  Beaufort  {i),  a  commission  under  the  seal  of  the  Court 
of  Exchequer,  to  inquire  as  to  the  boundaries  of  a  manor,  and  an 
inquisition  taken  thereon,  were  held  admissible  in  evidence,  although 
not  conclusive,  on  a  question  to  seeking  the  same  right.  So,  in  Brisco 
V.  Lomax  (2),  on  a  question  as  to  the  boundary  between  two  manors, 
the  finding  of  a  jury  summoned  under  a  commission  from  the 
Duchy  Court  of  Lancaster,  to  determine  the  boundafy  between 
those  manors,  on  the  petition  of  the  then  owners,  was  held 
admissible  in  evidence ;  although  it  did  not  appear  that  any  steps 
had  been  taken  after  the  return  of  the  verdict  to  the  Duchy  Court. 
In  those  cases  the  commissions  wore  only  interlocutory  proceedings, 
and  do  not  appear  ever  *to  have  been  acted  on  to  the  extent  of  [  •256  ] 
a  final  decree.  In  Layhourn  v.  Crisp  (8),  on  an  issue  directed  by 
the  Equity  Court  of  Exchequer,  to  try  the  right  of  the  deputy  day- 
meters  of  London  to  the  exclusive  measuring,  &c.,  of  all  oysters 
brought  into  the  port  of  London  for  sale,  and  to  the  amount  of 
their  compensation,  a  decree  of  that  Court,  in  1788,  in  a  cause 
between  third  parties,  touching  the  same  right,  whereby  an  issue 
was  directed  to  try  the  latter  question  only ;  and  a  subsequent 
decretal  order,  from  which  it  appeared  that  the  issue  was  found  for 
the  plaintiffs,  and  an  account  was  directed, — were  held  admissible 
in  evidence. 

(Parke,  B.  :  That  was  a  decree  in  the  place  of  a  verdict,  which 
is  the  material  thing.  The  important  point  is,  to  show  that  this 
order  recognises  Powell's  right  to  the  Birkenhead  ferry.) 

The  proceedings  appear  to  be  these:  Molyneux  claims  to  be 
owner  of  the  ferry  both  ways,  and  in  effect  prays  an  injunction 
against  Powell — who  also  claims  a  ferry  both  ways— to  restrain 
him  from  proceeding  in  certain  suits  instituted  by  him  against 
Molyneux,  in  the  Court  of  Bequests,  in  order  to  establish   his 

(1)  1  Burr.  146.  3  Nev.  &  P.  3U8). 

(2)  47  R.  R.  549  (8  Ad.  &  El.  198 ;  (3)  51  B.  R.  607  (4  M.  &  W.  320). 
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PiM         ferry  right.     Powell,  in  his  answer,  sets  out  his  right,  founding 

T. 

CuHELL.  it  upon  the  grant  of  Edward  III.  The  first  order  of  the  2oth 
November,  1626,  is  an  order  nisi  only  ;  but  that  of  the  11th  June, 
although  not  a  final  decree  in  the  suit,  is  an  order  recognising 
and  establishing  the  mutual  rights  of  the  parties,  as  owners  of  two 
co-existing  ferries  across  the  river  Mersey.  The  existence  of  the 
several  ferries  is  no  longer  disputed,  but  the  question  between  the 
parties  is,  how  they  shall  share  the  profits  of  each.  It  is  an  order 
as  final  as  a  court  of  equity  had  the  power  of  making  in  the  ease, 
being  an  order  restraining  the  party  in  the  exercise  of  his  admitted 
right. 

(Lord  Abinger,  C.  B.  :  The  difficulty  is,  whether  it  is  not  merely 
a    provisional    arrangement,   without    any    decision,   or    distinct 
[  *2o7  ]      assumption  of  the  existence  *of  the  right  of  ferry  in  the  defen- 
dant.) 

The  order  is  inconsistent  both  with  the  claim  of  the  relator  and 
of  the  defendant,  to  their  full  extent;  but  the  Court  proceeds 
on  an  assumption,  that  each  is  entitled  one  way  only,  viz.  Powell 
from  Birkenhead  to  Liverpool,  Molyneux  from  Liverpool  to  Birken- 
head ;  and  therefore  directs  them  mutually  to  account  for  the 
profits  received  by  each,  according  to  their  previous  usage,  viz.— 
Powell  in  respect  of  freight  laden  on  the  Liverpool  side  ;  Molyneux 
in  respect  of  freight  laden  on  the  Cheshire  side.  Unless  a  ferry 
in  each  one  way  were  assumed,  the  order  would  have  been  to 
account  both  ways.  Further,  it  is  to  account  weekly  for  all  future 
time.  And  it  is  clear  it  must  have  been  upon  consent,  which 
renders  it  stronger,  as  an  admission  of  the  mutual  rights  of  the 
parties.  It  is  no  doubt  an  interlocutory  order;  but  it  is  one 
dealing  with  the  rights  of  the  parties.  A  court  of  equity  does  not. 
like  a  court  of  law,  conclude  the  rights  of  the  parties  by  one  order 
or  judgment.  In  Horwood  v.  Schmedes  (i),  an  order  to  account  is 
considered  as  a  decree.  It  is  such  an  order  as  that  if  the  party 
who  obtained  it  abandon  it,  it  may  be  acted  on  by  the  other 
party.  An  appeal  lies  from  interlocutory  orders  of  a  court  of 
equity  :  Wall  v.  Attorney-Oeneral  (2).  The  stat.  7  Geo.  11.  c.  20,  s.  2, 
which  enables  the  Court,  on  bills  of  foreclosure,  to  proceed,  on  the 
defendant's  request,  to  make  an  order  or  decree  before  a  regular 
hearing,  is  a  parliamentary  recognition  of  the  practice  of  the  Court 

(1)  12  Ves.  316,  (2)  11  Price,  668. 
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in  this  respect.     After  a  mere  order  for  an  issue  for  trial  of  a  right,         pim 
and  after  trial,  the  Court  does  not  allow  the  plaintiff  to  dismiss  his      curell. 
bill :    Carrington  v.  Hollf/  (i) :    and  so  also,  after  a  mere  general 
decree  to  account:    Gilbert  v.  Faul€8{2),     Here  there  is  finality 
enough  to  show  that  the  Court  adjudicated  upon  the  right.     The 
Court  had  nothing  further  to  do ;    they  issued  the  process,  *and       [  •268  ] 
put  into  the  hands  of  the  party  the  means  of  using  it.     Upon  the 
whole,  therefore,  it  is  submitted  that  the  last  order  was  rightly 
admitted    in    evidence,   upon  the    principle    established    by   the 
authorities  which  have  been  referred  to ;    and  if  so,  the  previous 
proceedings  were  admissible  as  explanatory  of  it. 

CressweUf  Cromptoriy  and  E.  V.   Williams^  in  support  of   the 
rule : 

*  ♦  Lastly,  as  to  the  admissibility  of  the  proceedings  between  [  262  ] 
Molyneux  and  Powell.  In  the  first  place,  evidence  of  reputation 
is  admissible  only  where  it  relates  to  *rights  in  which  all  the  [  *263  ] 
public  have  an  interest,  and  may,  therefore,  be  expected  to  converse 
and  inquire  about  them :  and  in  the  same  cases,  verdicts  and 
judgments,  in  cases  where  the  right  has  been  enforced  against  the 
public,  are  admissible  as  being  equivalent  to  a  submission  to 
the  right  by  the  public.  But  this  was  no  proceeding  against  the 
public ;  neither  of  the  parties  set  up  any  claim  against  the  public. 

(Parke,  B.  :  How  then  can  you  say  the  public  have  anything  to 
do  with  it,  where  a  party  sues  an  individual  for  trespass  on  his  soil, 
and  he  pleads  a  public  right  of  way  ? 

Lord  Abinger,  C.  B.  :  In  a  suit  where  a  party  seeks  to  establish 
a  right  of  ferry  against  a  party  claiming  a  hostile  right,  (i  fortiori^ 
he  establishes  it  against  the  public.) 

In  Rex  V.  Antrohus,  evidence  of  reputation  was  excluded,  on  the 
ground  that  it  was  a  question  between  the  county  and  city  sheriffs,  in 
which  the  public  were  not  interested.  So  here,  what  interest  had  the 
public  in  the  question  what  accounting  there  was  to  be  between 
these  parties,  which  is  the  only  matter  to  which  these  orders  relate?         , 

But  assuming  that  a  decree  between  third  parties,  on  the  right  in 
question,  would  have  been  admissible,  these  orders  were  not  so.  It 
appeared  that  the  depositions  tendered  in  evidence  by  the  plaintiffs 

(1)  Dickens,  280.  (2)  2  Freem.  158. 
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I'lM  were  subsequent  to  the  last  order :  it  is  clear,  therefore,  that  it  was 
CuRKLL.  not  a  final  decree.  Nor  does  it  contain  or  involve  any  distinct 
finding  on  the  right  at  all :  it  is  merely  for  the  purpose  of  quieting 
the  possession  during  the  progress  of  the  suit.  This  appears  to 
have  been  a  proceeding  in  the  nature  of  a  writ  of  intrusion,  a 
jurisdiction  over  the  a\atter  in  dispute  having  been  wrongfully 
assumed  by  the  Court  of  Bequests,  which  appears,  from  the  descrip- 
tion of  it  in  the  4th  Inst.  97,  to  have  been  a  kind  of  illegitimate 
court  of  equity.  The  information  only  prays  process  to  compel 
the  defendants  to  appear  in  the  Duchy  Court,  and  abide  its  order. 
[  •264  ]  There  is  a  similar  prayer  in  *Wal8ingham*8  case  (i),  which  was  a 
bill  of  intrusion  at  the  suit  of  the  Crown.  It  appears  from  West's 
Symboleography,  p.  292  of  Pleadings  in  the  Exchequer,  that  the 
form  then  was  to  pray  the  quieting  of  possession  until  the  hearing. 
Here,  an  injunction,  though  not  prayed  in  terms,  is  applied  for 
contemporaneously  with  the  information.  As  far  as  relates  to  the 
order  for  an  injunction,  that  clearly  was  no  adjudication  on  the 
right ;  it  is  merely  ex  parte,  in  furtherance  of  the  plaintiff's  bill. 
The  next  order  (which  was  before  answer)  is  only  in  further  explana- 
tion of  the  injunction.  Powell  was  then  in  contempt  for  disobedience 
to  that  order.  Then  the  order  of  the  11th  of  June,  1627,  is  made 
in  consequence.  There  appears  to  have  been  some  dispute  as  to 
the  terms  of  the  injunction,  and  they  are  accordingly  settled,  for 
the  purpose  of  quieting  the  possession  pendente  lite.  With  regard 
to  the  argument  drawn  from  the  stat.  7  Geo.  II.  c.  20,  b.  2,  that  is 
rather  in  favour  of  the  defendant ;  for  the  statute  assumes,  that, 
but  for  its  provisions,  the  order  could  not  be  made  before  hearing : 
it  is  a  parliamentary  exception.  Here  the  answer  involves  no 
admissions ;  it  is  altogether  in  denial  of  the  right  claimed  by  the 
information  :  and  it  is  founded  altogether  on  the  future  depositions 
— it  states  that  the  defendant  "  hopeth  to  prove,"  &c.  &c.  This  is 
a  proceeding  analogous  to  the  appointment  of  a  receiver  at  the 
present  day,  or  an  order  for  the  settling  of  the  possession  pendente 
lite,  in  a  suit  for  a  specific  performance :  Gibson  v.  Clarke  (2),  PittY. 
Davis  (3) ;  a  mere  provisional  arrangement,  in  no  respect  decisive  of 
the  right  in  dispute.  The  cases  cited  on  the  other  side  are  altogether 
distinguishable :  in  all  of  them  there  was  a  verdict  or  judgment  of 
a  Court  of  competent  jurisdiction  upon  the  right  in  dispute. 

Cur.  adv.  imft. 

(1)  Plowd.  647.  (3)  3  Russ.  182,  n. 

(2)  12  B.  B.  282  (1  V.  &  B.  500). 
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On  a  subsequent  day  in  the  same  Term,  Pim 

V. 

CURELL. 

Lord  Abingeb,  G.  B.,  said  :  r  265  1 

In  this  case,  which  was  argued  the  other  day  at  so  much  length, 
the  Court  have  come,  perhaps  I  should  say  with  some  reluctance, 
considering  the  great  expense  of  this  proceeding,  to  the  opinion 
that  there  ought  to  be  a  new  trial,  on  one  ground,  and  on  one 
ground  only ;  and  that  is,  the  admission  of  the  evidence  of  the 
proceedings  in  the  Court  of  Chancery  of  the  Duchy  of  Lancaster, 
which  were  objected  to  at  the  trial.  At  one  time,  I  thought 
that  these  proceedings  might  be  looked  at  as  proceedings  in 
equity  in  order  to  adjust  the  interests  and  rights  of  both  parties, 
because  it  appeared,  especially  upon  the  very  ingenious  argument 
of  Mr,  Jervis,  and  upon  a  partial  inspection  of  the  documents,  as  if 
the  suit  in  the  Court  of  Bequests,  which  had  been  commenced  by 
the  parties  under  whom  the  plaintiff  claimed,  had  been  stayed  by 
injunction  from  the  Court  of  Chancery  of  the  Duchy,  for  the  purpose 
of  adjusting,  not  only  the  rights  of  the  relator  who  claimed  under 
the  Crown  in  the  suit  in  the  Duchy  Court,  but  also  of  the  party 
who  had  commenced  the  suit  in  the  Court  of  Bequests,  and  who 
is  represented  by  the  plaintiffs  in  the  present  action ;  but,  upon 
looking  further  at  the  proceedings,  that  does  not  appear  to  have 
been  the  case.  The  documents  which  were  received  in  evidence  by 
the  learned  Judge  consist  of  two  interlocutory  orders  of  the  Duchy 
Court ;  and  it  appeared  to  us,  at  one  time,  that  the  second  of  those 
orders  might  be  considered  as  a  final  order,  and  that  no  further 
proceedings  had  been  contemplated  by  the  parties.  It  very  often 
happens  in  the  Court  of  Chancery,  that  an  order  is  made  for 
adjusting  the  rights  of  parties,  and  if  both  are  satisfied  with  it,  they 
remain  quiescent,  and  seek  for  no  further  judgment  of  the  Court. 
But  there  are  several  circumstances  in  this  case  that  tend  to  show 
that  this  was  not  so  here.  In  the  first  place,  it  appeared  upon  the 
learned  Judge's  note,  that,  on  the  plaintiffs*  counsel  offering  certain 
depositions  in  evidence,  an  objection  was  made  that  there  was  no 
decree  on  *those  depositions,  and  they  were  accordingly  withdrawn.  [  *266  ] 
Now  those  depositions  were  clearly  taken  after  the  order  in  question, 
and  that  showed  it  was  not  in  the  contemplation  of  the  parties,  or 
of  the  Court,  that  the  order  should  be  a  final  one.  Again,  when  we 
come  to  look  at  the  proceedings  regularly  in  their  order — the  bill, 
answer,  and  orders — it  appears  that  it  was  not  the  intention  of  the 
Court  to  decide  upon  the  rights  of  either  party ;  but  that,  for  the 
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FiH  purpose  of  the  investigation,  and  to  prevent  any  inconvenience 
cuRBLL,  resulting  from  the  divisions  between  the  parties,  until  the  Court 
arrived  at  the  proper  period  for  decision,  these  orders  were  made, 
in  order  to  keep  peace  between  them  ;  and  that,  in  the  meantime, 
the  Court  would  not  determine  anything  inconsistent  (if  I  may  so 
say)  with  the  status  quo,  until  it  had  heard  fully  both  parties,  and 
received  the  evidence.  Under  these  circumstances,  the  very  most 
that  could  be  made  of  the  orders  would  be,  that  they  furnished 
evidence — certainly  merely  evidence — of  the  fact  existing  at  the 
time  ;  namely,  that  both  parties  claimed  the  ferry ;  but  that  is  not 
the  principle  on  which'  such  orders  can  be  received  in  evidence. 
The  opinion  of  this  Court  is,  that  in  the  cases  where  reputation  is 
evidence — that  is,  cases  involving  a  general  right,  in  which  all  the 
Queen's  subjects  are  concerned— a  verdict  or  a  judgment,  upon  the 
matter  directly  in  issue  between  the  parties — although  between 
other  parties — is  also  evidence ;  not,  however,  that  it  is  evidence  of 
any  specific  fact  existing  at  the  time,  but  that  it  is  evidence  of  the 
most  solemn  kind,  of  an  adjudication  of  a  competent  tribunal  upon 
the  state  of  facts,  and  the  question  of  usage  at  that  time.  But  we 
shall  greatly  extend  the  rule  of  law,  and  most  probably  introduce 
great  uncertainty  in  the  mode  of  receiving  or  rejecting  testimcny 
of  this  sort,  if  we  apply  it  to  an  interlocutory  order  of  this  nature, 
not  involving  any  judgment  upon  the  rights  of  the  parties.  It  is 
clear,  that  the  answer  alone,  can  in  no  sense  be  evidence.  There- 
[  ♦267  ]  fore,  as  we  think  *these  orders  were  improperly  received  in 
evidence,  there  must  be  a  new  trial  on  that  ground. 

Parke,  B.  : 

The  order  itself  affirms  no  proposition  of  fact ;  it  does  not  affirm 
any  ferry  from  Birkenhead  to  Liverpool. 

Alderson,  B.  : 

It  seems  to  me  that  the  order  amounts  to  no  more  than  to  direct 
the  continuance,  during  the  suit,  of  a  certain  state  of  things  which 
existed  at  the  time  the  order  was  made,  without  passing  any 
judgment  upon  the  facts,  or  on  the  rights  of  the  parties.  It 
appears  to  me  to  affirm  nothing  at  all. 

Maule,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 


VOL.  LV.] 


1840.    EX.     6  MEE.  &  W.  267. 


615 


[The  cause  was  tried  again  at  the  Chester  Summer  Assizes,  1839, 
before  Patteson,  J.  The  jury  again  found  for  the  plaintiffs,  and 
the  defendants  moved  for  a  new  trial,  which  was  refused.  The 
report  of  these  proceedings,  which  turned  entirely  on  matters  of 
fact,  is  omitted. — A.  C] 


PiM 

r. 

CUBBLL. 


DOE  D.  CURZON  AND  Others  v.  EDMONDS. 

(6  Meeson  &  Welsby,  295—302.) 

In  1788,  estates  were  settled,  by  mamage  settlement,  to  the  use  of  the 
wife  for  life,  with  remainders  to  her  issue  in  tail,  with  remainder  to  the 
settlor  (whose  heiress-at-law  she  was),  in  fee.  In  1818,  by  deeds  to  which 
the  husband  and  wife,  and  their  only  son,  R.  G.,  were  parties,  and  by  a 
recover}'  suffered  in  pursuance  thereof,  the  estates  were  limited  to  the  use 
of  the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  K.  G., 
the  son,  for  life,  remainder  to  his  issue  in  tail,  remainder  to  J.  F.,  his 
sister,  for  life,  with  other  remainders  over.  The  husband  died  in  1819, 
the  wife  in  1822,  and  R.  G.  in  1828 :  Held,  that  inasmuch  as  the  estate 
of  J.  F.  was  carved  out  of  the  estate  tail  of  B.  G.,  she  had  the  same 
period  for  bringing  an  ejectment  in  respect  of  any  of  the  estates  com- 
prised in  the  above  deeds,  as  he  would  have  had  if  he  had  continued 
alive;  viz.  twenty  years  from  the  year  1822,  when  his  remainder  came  into 
possession. 

Whether  a  writing  amounts  to  an  acknowledgment  of  title,  within  the 
Beal  Property  Limitation  Act,  1833,  s.  14,  is  a  question  for  the  Judge,  and 
not  for  the  jury,  to  decide. 

A  party  in  adverse  possession  of  land,  being  applied  to  by  the  party 
claiming  title  to  it  to  pay  rent,  and  offered  a  lease  of  it,  wrote  as  follows : 
*' Although,  if  matters  were  contested,  I  am  of  opinion  that  I  should 
establish  a  legal  right  to  the  premises,  yet,  under  all  circumstances,  I  have 
made  up  my  mind  to  €u;cede  to  the  proposal  you  made  of  paying  a  moderate 
rent,  on  an  agreement  for  a  term  of  twenty-one  years."  The  bargain 
subsequently  went  off,  and  no  rent  was  paid  or  lease  executed :  Held,  that 
this  letter  was  not  an  acknowledgment  of  title,  within  the  Real  Pix)perty 
Limitation  Act,  1833,  s.  14. 

Ejectment  for  lands  in  the  parish  of  Morden,  in  the  county 
of  Dorset.  At  the  trial  before  Coleridge,  J.»  at  the  Dorchester 
Summer  Assizes,  1839,  it  appeared  that  the  action  was  brought 
to  try  the  title  of  J.  S.  W.  Sawbridge  ♦Erie  Drax,  Esq.,  and  Jane 
Frances,  his  wife,  two  of  the  lessors  of  the  plaintiff,  to  some  fields 
at  Morden,  in  the  possession  of  the  defendant  as  tenant  to  a 
Mr.  John  Filliter,  under  the  following  circumstances  : 

By  indenture  of  lease  and  release  and  settlement,  dated  the 
6th  and  7th  of  March,  1788,  being  the  settlement  made  on  the 
marriage  of  Richard  Erie  Drax  Grosvenor,  Esq.,  (therein  called 
Bicbard  Grosvenor),  with  Sarah  Frances  his  wife,  then  Sarah 
Frances  Drax,  the  daughter  and  heiress  of  Edward  Drax.  and 


1840. 

£jech,  of 
Pleat. 
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Doe  (I.       niece  of  Thomas  Erie  Drax,  (who  was  seised  in  fee  of  an  estate 
r.  called  the  Morden  estate,  including  the  manor  of  Morden,  as  heir- 

Edmonds.  at.ij^^  Qf  gij.  Edward  Ernie,  Bart.),  the  said  estate  was  limited 
to  the  use  of  the  said  Edward  Drax  for  life,  with  remainder  to  the 
use  of  trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  sons  of  the  said  Edward  Drax  successively 
in  tail,  with  remainder  to  the  use  of  Sarah  Frances  Drax  for  life, 
with  remainder  to  trustees  to  preserve,  with  remainder  to  the  use 
of  the  first  and  other  sons  of  Sarah  Frances  Drax  successively 
in  tail ;  with  divers  other  remainders  over  which  did  not  take 
effect,  the  ultimate  reversion  being  limited  to  the  use  of  Thomjs 
Erie  Drax  in  fee.  Thomas  Erie  Drax  died  without  issue  in  1789, 
leaving  Edward  Drax  his  next  brother  and  heir-at-law ;  and  he  also 
died  in  1791,  leaving  Sarah  Frances  Grosvenor  his  only  child. 
By  indentures  of  settlement  of  the  22nd  and  23r(l  of  May,  1818, 
to  which  Bichard  Erie  Drax  Grosvenor  and  Sarah  Frances  his  wife, 
and  Bichard  Edward  Erie  Drax  Grosvenor,  theii*  only  son,  were 
parties,  and  by  a  common  recovery  suffered  in  pursuance  thereof, 
the  same  estates  were  limited  (subject  to  several  powers  of  appoint- 
ment, which  were  not  exercised)  to  the  use  of  Bichard  Erie  Drax 
Grosvenor  for  life ;  with  remainder  to  the  use  of  the  said  Sarah 
Frances  his  wife,  for  life ;  with  remainder  to  the  said  Bichard 
Edward  Erie  Drax  Grosvenor  and  his  assigns  for  life ;  with 
[  ♦297  ]  remainder  to  his  issue  in  tail ;  with  remainder  *to  the  use  of 
Jane  Frances  Grosvenor,  his  sister,  (the  lessor  of  the  plaintiff), 
and  her  assigns  for  life,  with  remainder  to  her  issue  in  tail,  with 
other  remainders  over.  Bichard  Erie  Drax  Grosvenor  died  in 
July,  1819,  and  Sarah  Frances,  his  wife,  in  1822.  Bichard 
Edward  Erie  Drax  Grosvenor,  the  son,  died  in  1828,  unmarried 
and  a  lunatic,  leaving  his  sister,  Jane  Frances,  then  the  wife  of 
Mr.  Drax,  the  lessor  of  the  plaintiff,  him  surviving. 

The  fields  in  question  were  inclosed  from  the  wastes  of  the  manor 
of  Morden  in  the  year  1794,  by  two  persons  of  the  name  of  Serjeant 
and  Smith  ;  who,  in  1803,  sold  them  to  a  Mr.  Wright,  of  Warehani. 
Wright  occupied  them  about  seven  years,  without  any  rent  being 
paid  by  him  or  demanded  in  respect  of  them.  In  1811,  he  let 
them  to  a  Mr.  Thomas  Bailey,  an  innkeeper  of  Wareham,  at  a  rent 
of  3/.  3«.  per  annum.  In  1814  Wright  became  a  bankrupt,  and  in 
April  of  that  year  a  sale  by  auction  was  advertised  of  his  estates, 
by  a  printed  particular,  in  which  these  fields  were  not  mentioned. 
Mr.  Filliter,  an  attorney  at  Wareham,  was  the  solicitor  to  the 
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assignees,  and  kept  all  the  papers  belonging  to  the  bankruptcy.        DoEd. 

C/URZON 

In  July,  1814,  the  assignees  of  Wright  demanded  from  Bailey,  and  ,,. 

he  paid  them,  a  half-year's  >0nt,  due  in  respect  of  the  fields  in     ^DMONDa 

question.     Thomas  Bailey  died  at  Christmas,  1814,  and  his  son, 

John  Bailey,  succeeded  him  as  innkeeper.     John  Bailey  attended 

the  Court  Baron  of  Morden  manor  in  1814  and  1815,  and  paid 

a  quit  rent  of  2s.  6^.  in  respect  of  the  fields  in  question.     In  1815 

John  Bailey  paid  to  Filliter's  clerk  a  half-year's  rent  then  due  for 

the  fields,  and  received  from  him  a  receipt  (in  Filliter's  handwriting) 

as  follows : 

**  1815,  10th  April.  Memorandum  that  Mr.  John  Bailey  has 
this  day  paid  me  the  sum  of  11,  lis.  6d,,  being  half  a  year's  rent 
of  a  meadow  at  Northport,  belonging  to  Mr.  Grosvenor,  and  due 
Lady  Day  last. 

"  For  Mr.  Filliter, 

**  1/.  11*.  6d.  "  Thomas  Arnold,  jun." 

At  that  period  Bailey's  tenancy  terminated,  pursuant  to  a  notice  [  298  ] 
to  quit  given  by  the  assignees  of  Wright  to  his  father,  in  September, 
1814.  No  direct  evidence  was  given  as  to  the  subsequent  occupation 
of  the  property,  until  the  year  1832,  when,  Filliter  being  in  posses- 
sion of  it,  Mr.  Shettle,  the  steward  of  the  manor,  applied  to  him  to 
pay  a  quit  rent  or  acknowledgment  in  respect  of  it.  Nothing, 
however,  was  paid ;  and  on  the  Ist  of  May,  1834,  Shettle  wrote  to 
Filliter  as  follows : 

"  Dear  Sir, — Mr.  Drax  is  desirous  of  knowing  your  determination 
on  the  subject  on  which  I  have  already  several  times  communicated 
with  you,  relative  to  the  land  formerly  held  by  Mr.  Wright.  You 
will  recollect  that  I  proposed  on  the  part  of  Mr.  Drax,  that  you 
should  continue  to  occupy  the  lands  in  question  by  paying  a 
moderate  rent,  and  to  enter  into  an  agreement  for  holding  the 
same.     Your  early  decisive  reply  will  oblige,     Yours  truly, 

**  Thomas  Shettle.' 


>> 


Filliter  replied  by  requesting  a  personal  conference  on  the  subject, 
which  being  declined,  he  wrote  as  follows : 

**  Warbham,  13th  May,  1834. 

*'  Dear  Sir, — Before  I  can  well  give  the  required  reply,  I  think 
it  but  fair  and  reasonable  that  I  should  be  acquainted  with 
the  amount  of  the  rent,   as   well  as  the  terms  intended  to  be 


618  1840.     EX.     6  MEE.  &  W.  298—800.  [r.r. 

DoK  d.       proposed — the  latter,  I  believe,  you  stated  to  be  twenty -one  years, 
r.  I  remain,  &c. 

BDM0KD8.  "  Mr.  Shbttlb,  &c.  •    *  ^*  George  FiLLiTER." 

To  this  letter  Mr.  Shettle  replied  : 

*'  Mappbrton,  19th  May,  18S4. 

"  Dear  Sir, — I  am  desired  by  Mr.  Drax  to  say  he  cannot  at 

present  fix  the  amount  of  the  rents  for  the  lands  in   question, 

[  *2»9  ]       but  he  expects  you  will  forthwith  give  the  reply  *  which  I  have 

repeatedly  requested  of  you,  or  he  will  plfijce  the  matter  in  the 

hands  of  his  solicitor.  '*  I  am,  &c., 

"  Thomas  Shettle." 

Mr.  Filliter  replied  by  the  following  letter  : 

'*  Wareham,  24th  May,  1834. 

"  Dear  Sir, — Although,  if  matters  were  contested,  I  am  of 
opinion  that  I  should  establish  a  legal  right  to  the  premises,  yet, 
under  all  circumstances,  I  have  at  length  made  up  my  mind  to 
accede  to  the  proposal  you  made,  of  paying  a  moderate  rent,  on  an 
agreement  for  a  term  of  twenty-one  years. 

"  I  am,  &c., 

"George  FiLLrrBR." 

Nothing  further  passed  on  the  subject  until  1837,  when  Shettle 
called  on  Filliter  by  Mr.  Drax's  direction,  and  offered  him  the 
fields  on  lease  at  a  rent  which  he  declined  to  pay,  whereupon  this 
ejectment  was  brought,  in  Michaelmas  Term,  1888. 

At  the  trial,  it  was  contended  for  the  defendant,  that  the  right  of 
the  lessors  of  the  plaintiff  to  recover  was  barred  by  an  adven* 
possession  of  upwards  of  twenty  years,  viz.  from  the  year  1815; 
inasmuch  as  Mrs.  Drax's  title  accrued  under  the  deeds  of  178^. 
modified  by  the  deeds  of  1818,  and  therefore  the  Statute  of  Limita- 
tions began  to  run  against  her  from  the  latter  period.  For  the 
plaintiff  it  was  insisted,  first,  that  her  right  of  action  accrued  in 
1828,  on  the  death  of  her  brother,  the  preceding  tenant  for  life; 
but,  at  all  events,  that  the  letter  of  Filliter  of  the  24th  of  May,  1834, 
amounted  to  a  sufficient  acknowledgment  in  writing  of  the  title  of 
the  lessors  of  the  plaintiff,  to  satisfy  the  14th  section  of  the  3  A:  4 
Will.  IV.  c.  27.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  letter  amounted  to  an  acknowledgment  of  title  or  not. 
expressing  his  opinion  that  it  did  not,  as  it  was  made  only  with  a 
[  •300  ]       view  to  an  *arrangement  which  was  not  carried  into  effect.    Thf 
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jury  foand  for  the  defendant,  and  the  learned  Judge  thereupon  gave       Dok  d. 

OtTRZOK 

the  plaintiff  leave  to  move  to  enter  a  verdict  for  him,  in  case  the 


r. 
Edmonds. 


Court  should  be  of  opinion  that  the  Judge  ought  to  have  decided  on 
the  effect  of  the  letter,  and  that  it  amounted  to  an  acknowledgment 
of  title;  or  in  case  they  should  be  of  opinion  that  the  adverse 
possession  did  not  begin  to  take  effect,  as  against  Mrs.  Drax's 
interest,  until  a  period  within  twenty  years. 

In  Michaelmas  Term  last,  Erie  obtained  a  rule  nisi  accordingly, 
against  which 

Crowder  (with  whom  was  Bond)  now  showed  cause : 

First,  there  was  in  this  case  a  sufficient  adverse  possession  of 
twenty  years,  to  bar  the  lessors  of  the  plaintiff.  At  the  period  of 
the  execution  of  the  deeds  of  1788,  Mrs.  Drax  was  not  in  esse^  and 
could  take  only  under  the  general  limitation  to  the  issue  of 
Sarah  Frances  Drax.  Between  that  period  and  the  execution  of 
the  deeds  of  1818,  viz.  in  1815,  the  adverse  possession  of  Filliter 
commenced.  Under  the  deeds  of  1818,  the  present  Mrs.  Drax  took 
a  vested  interest  for  life.  But  as  regarded  an  adverse  possession 
before  begun,  the  giving  her  a  particular  e^ate  could  not  change 
the  nature  of  that  possession,  which  was  already  running  against 
the  parties  then  entitled.  In  1815  Bichard  Erie  Drax  Grosvenor 
was  entitled  to  the  possession.  He  could  not  afterwards  change  the 
nature  of  the  estate,  and  thereby  make  a  longer  adverse  possession 
than  twenty  years  necessary  to  satisfy  the  statute.  The  claim  of 
the  lessors  of  the  plaintiff  is  altogether  referable  to  the  settlement 
of  1818.  Now,  if  things  had  remained  in  the  same  situation,  with- 
out the  execution  of  that  deed,  the  parties  entitled  in  1815  would 
clearly  have  been  barred  :  could  they  then  vary  their  rights  by 
afterwards  executing  that  deed  ?  No  doubt  the  title  in  possession 
of  Jane  Frances  Drax  commenced  in  1828 ;  but  she  takes  by  virtue 
*of  the  deed  of  1818  ;  and  when  her  title  was  so  created  the  adverse  [  •30i  ] 
possession  had  begun  to  run. 

(Parke,  B.  :  When  those  under  whom  the  defendant  claims  took 
possession,  the  limitations  of  the  deed  of  1788  were  in  force,  and  it 
gave  a  remainder  in  tail  to  the  heirs  of  the  body  of  Sarah  Frances 
Drax,  i.e.  to  Bichard  Edward  Erie  Drax  Grosvenor.  Then,  in  1818, 
he  converted  his  estate  tail  into  a  fee,  and  out  of  that  carved  the 
estate  of  the  lessor  of  the  plaintiff.  Therefore,  independently  of 
the  late  statute,  the  ejectment  would  have  been  in  time  within 
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Doe  d.       twenty  (i)  years  after  his  estate  in  remainder  came  into  poesession, 

CURZON  .      .     -o^„. 

t.  VIZ.  m  1822.) 

Edmonds. 

Then  this  objection  arises :  that  the  lessor  of  the  plaintiff  claims 

under  a  recovery  suffered  at  a  period  when  the  land  was  held 

adversely,  and  therefore  there  was  no  good  tenant  to  the  pravipe. 

(BoLFE,  B. :  If  the  recovery  did  not  operate  on  the  estate  tail, 
then,  inasmuch  as  Richard  Edward  Erie  Drax  Grosvenor  is  dead 
without  issue,  Mrs.  Drax  takes  as  the  heir-at-law  of  Richard  Erie 
Drax,  under  the  ultimate  limitation  in  the  deed  of  1788,  and  then 
her  possession  did  not  accrue  until  1828,  according  to  the  third 
section  of  the  statute.) 

The  effect  of  the  recovery  would,  however,  probably  be  to  create  a 
fee,  there  having  been  no  adverse  act  previously  to  that  period: 
then  the  adverse  possession  continued  as  against  the  parties  entitled 
by  the  creation  of  that  fee. 

(Farke,  B.  :  But  the  estate  for  life  is  created  out  of  the  preceding 
estate  tail,  therefore  the  lessor  of  the  plaintiff  has  the  same  time  for 
bringing  her  ejectment  as  the  tenant  in  tail  himself  had,  viz.  from 
1822,  when  his  remainder  came  into  possession,  until  1842.) 

The  estate  tail  was  destroyed  by  the  recovery. 

(Parke,  B.  :  No ;  it  was  only  enlarged  into  a  fee,  oat  of  which 
the  new  estate  tail  to  himself,  and  the  estate  of  the  lessor  of  the 
plaintiff,  are  carved.) 

Erie  and  Cockhurn,  contra,  were  stopped  by  the  Court. 

Parke,  B.  : 

[  *3U2  ]  It  is  clear  the  lessor  of  the  plaintiff  had  *the  same  time  to  briug 

an  ejectment  as  the  tenant  in  tail  himself  would  have  had  if  he  had 
continued  alive.  The  effect  of  the  deed  of  1818  and  of  the  recovery 
was,  to  bar  all  remainders  over,  and  to  create  new  estates  out  of  his 
estate  tail :  therefore  the  parties  who  take  such  estates  have  the 
same  time  that  he  had,  viz.  twenty  years  from  1822.  With  respect 
to  the  other  point,  although  it  is  unnecessary  to  decide  it,  it  is  clear 
that  the  effect  of  the  acknowledgment  is  a  question  for  the  Judge  [i^- 

(1)  The  period  of  limitation  is  now      s.  1]. — A.  0. 
twelve  years,     [ileal  Property  Limita-  (2)  See  Morrell  v.  Frt'th,  49  E  B- 

tion  Act,   1874  (37  &  38  Vict.  c.  57),      Gd9  (3  M.  &  W.  402). 
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Here,  however,  the  learned  Judge  was  quite  right  in  the  opinion  he 
expressed,  that  it  was  no  acknowledgroent  of  title,  because  there 
was  no  final  bargain. 

Aldbrson,  B.  : 

The  learned  Judge  left  it  to  the  jury  with  an  expression  of 
an  opinion  which  we  think  right,  and  the  jury  found  according  to 
that  opinion. 


BoLFB,  B.,  concurred. 


Rule  absolute. 


DoBd. 

CURZON 
V. 

Edmonds. 


LUCEY  V.   INGKAMfl). 

(6  Meeson  &  Welsby,  302—316 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  196.) 

Case  against  the  owner  of  a  vessel,  for  an  injury  done  by  her  in  running 
foul  of  the  plaintiff's  barge.  Plea,  that  at  the  time  of  the  injury,  the 
vessel  was  being  conducted,  and  was  navigating  the  river  Thames,  under 
the  conduct  of  a  licensed  pilot  in  charge  of  the  vessel,  under  and  in 
pursuance  of  the  provisions  of  the  Pilotage  Act,  1825  (2),  and  that  the 
damage  happened  to  the  plaintiff  by  the  default,  incompetency,  and 
incapacity  of  such  pilot  Replication  that  before  the  said  time  when  &c., 
the  vessel  had,  on  completing  a  voyage  from  India,  been  brought  by  a 
licensed  pilot  into  the  St.  Katherine*s  Dock,  and  that  having  there  dis- 
charged her  cargo,  was,  just  before  and  at  the  said  time  when  &c.,  being 
removed,  and  in  the  course  of  removal,  for  the  purpose  of  going  out  of  that 
dock  to  a  certain  dry  dock  in  the  port  of  London  to  be  repaired,  and  that 
the  said  vessel  was  not,  at  the  said  time  when  &c.,  otherwise  navigating  or 
passing  upon  the  said  river  Thames  : 

Held,  first,  that  the  circumstances  stated  in  the  replication  brought  the 
case  within  the  exception  in  the  68rd  section  of  the  Act,  and  that  the  owner 
was  not  bound  to  employ  a  pilot. 

Secondly,  that  the  words  ''  wanting  a  pilot,''  in  the  72nd  section,  are  not 
to  be  confined  to  such  vessels  as  are,  by  the  provisions  of  the  Act,  bound  to 
take  a  pilot,  but  are  to  be  construed  as  applying  to  any  vessel,  the  master 
or  owner  of  which  thinks  fit  to  require  one. 

Thirdly,  that  inasmuch  as  under  the  72nd  section  the  pilot  could  not 
lawfully  refuse  to  go  on  board  and  take  charge  of  any  vessel  wanting  a 
pilot  when  required  by  the  owner  so  to  do,  he  must  be  considered,  when  so 
required  and  employed,  as  acting  under  some  of  the  provisions  of  the  Act, 
and  not  as  the  private  servant  of  the  owner,  and  therefore  that  the  owner 
was  protected  by  the  ooth  section  of  the  Act  from  his  prima  fane  liability 
in  respect  of  the  injur}'  occasioned  by  the  act  of  the  pilot,  whilst  he  was  so 
employed  by  the  owner. 

Cabe.     The  declaration  stated,  that  the  plaintiff,  before  and  at 
the  time,  &c.,  was  lawfully  possessed  of  a  certain  *barge  or  lighter, 

(1)  FoUowedin  Getieral  steam  Navi'  The  Guy  Mamu^ing  (1882)  7  P.  Div. 

gation  Co.y,  British  and  Colonial  Steam  132,  13d,  51  L.  J  Ad.  57. 

NaHgatiwi  Co,  (1869)  L.  R.  4  Ex.  238,  (2)  Repealed,  17  &  18  Vict.  c.   120, 

38  L.  J.  Ex.  97,  and  distinguished  in  s.  4,  having  been  superseded  by  the 


1840. 

Exch.  of 
Pleas, 

[  .S02  1 


•.803  ] 
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*  LucBY  of  great  value,  &c.,  then  lawfully  being  in  the  river  Thames,  and 
Ingram.  the  defendant  was  also  possessed  of  a  certain  ship  or  vessel  in  the 
river  aforesaid,  and  then  had  the  care,  direction,  and  management 
of  the  same ;  yet  the  defendant,  not  regarding  his  duty  in  that 
behalf,  whilst  the  said  barge,  and  also  the  said  ship,  were  so 
respectively  in  the  said  river,  to  wit,  on  &c.,  took  so  little  and  such 
bad  care  of  the  said  ship,  and  governed  and  navigated  the  same  in 
so  unskilful,  negligent,  careless,  and  improper  a  manner,  that  the 
same,  by  and  through  the  negligence,  &c.,  of  the  defendant  in  that 
behalf,  then  with  great  force  and  violence  ran  foul  of  and  struck 
the  said  barge  of  the  said  plaintiff,  and  thereby  then  and  there 
greatly  broke,  damaged,  and  injured  the  same,  &c. 

To  this  declaration  the  defendant,  after  setting  forth  an  appoint- 
ment by  the  Corporation  of  the  Trinity  House,  pursuant  to  the  stat 
6  Geo.  IV.,  of  one  John  Gilbert  to  act  as  a  pilot  between  Londou 
Bridge  and  Gravesend,  pleaded  that  the  said  ship  or  vessel,  the 
defendant  then  being  the  owner  thereof,  was  at  the  time  of  the 
committing  of  the  said  supposed  grievance,  being  conducted,  and 
was  navigating  and  passing  upon  the  river  Thames  aforesaid, 
within  the  limits  aforesaid  in  the  said  license  mentioned,  tovit, 
between  London  Bridge  aforesaid  and  Gravesend  aforesaid,  under 
the  conduct  of  the  said  *John  Gilbert,  as  such  pilot  as  aforesaid : 
that  the  said  ship  or  vessel  then  was  under  the  charge  of  the  said 
John  Gilbert,  and  he  was  then  acting  in  charge  thereof,  as  such 
pilot  as  aforesaid,  under  and  in  pursuance  of  the  provisions  of  the 
said  statute,  the  said  John  Gilbert  then  being  duly  qualified  as 
such  pilot  as  aforesaid  to  have  the  charge  thereof.  And  the 
defendant  further  says,  that  the  said  loss  and  damage  in  the  said 
declaration  mentioned,  happened  to  the  plaintiff  from  and  by  reason 
and  means  of  the  neglect,  default,  incompetency,  and  incapacity  o! 
the  said  John  Gilbert,  so  acting  in  charge  of  the  said  ship  or 
vessel  as  aforesaid.  Verification. 
[  304  ]  To  this  plea  the  plaintiff  replied,  that  before  the  said  time  when 

&c.,  in  the  said  declaration  mentioned,  the  said  ship  or  vessel  of  the 
defendant  had  been  and  was  brought  into  the  port  of  London,  to 
wit,  into  a  certain  dock  called  St.  Katherine's  Dock,  in  the  said 

MerchantShippingActof  1854(17&18  of  the   Merchant  Shipping  Act,  18W 

Vict.  c.  104) ;  and   now  see  ss.  603,  (which  reproduces  s.  353  of  the  Act  uf 

606  (1)  (6),  and  633  of  the  Merchant  1854),  is  to  keep  alive  the  proviaon? 

Shipping  Act,    1894  (57   &  58  Vict,  of  ss.  59  to  63  and  s.  71  of  6  Geo.  IT. 

c.  60),  by  which  these  Acts  were  re-  c.  125  (see  11  Ch.  Stat.  tit.  Shipping, 

pealed  (s.  746).    The  effect  of  s.  603  p.  254,  w.).— A.  C. 
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port,  by  a  pilot  duly  licensed  according  to  the  provisions  of  the  lucey 
statute  in  the  said  last  plea  mentioned,  and  that  the  said  ship  or  ikgram. 
vessel,  upon  the  same  being  so  brought  into  the  said  port,  completed 
a  certain  voyage,  to  wit,  a  voyage  from  India  with  cargo,  and  that 
the  said  ship  thereupon,  and  before  the  said  time  when  &c.,  dis- 
charged the  said  cargo,  and  remained  and  continued  in  the  said 
dock,  from  thence  until  the  removal  of  the  said  ship  or  vessel 
therefrom,  as  hereinafter  mentioned.  And  the  plaintifif  in  fact 
further  saith,  that  just  before  and  at  the  said  time  when  &c., 
the  said  ship  or  vessel  of  the  defendant  was  being  removed,  and 
was  in  the  course  of  removal  in  the  said  port,  for  the  purpose  of 
going  out  of  the  said  dock,  to  wit,  in  order  that  the  same  ship  or 
vessel  might  be  taken  to  a  certain  dry  dock,  within  the  said  port 

of  London,  to  be  repaired.    And  the  plaintifif  further  saith,  that 

« 

the  said  ship  or  vessel  was  not  at  the  said  time  when  &c.,  navi- 
gating or  passing  upon  the  said  river  Thames,  within  the  limits  in  the 
said  last  plea  mentioned,  otherwise  than  is  hereinbefore  mentioned. 
Verification. 

Special  demurrer,  and  joinder. 

Piatt,  in  support  of  the  demurrer : 

The  question  is,  whether  the  fact  of  the  ship  being  in  the  charge 
of  a  licensed  pilot  brings  the  defendant,  the  owner  of  the  ship, 
within  the  protection  of  the  55th  section  of  the  last  Pilot  Act, 
6  Geo.  IV.  c.  125 ;  by  which  it  is  enacted,  "  that  no  owner  or 
master  of  any  ship  or  vessel  shall  be  answerable  for  any  loss  or 
damage  which  shall  happen  to  any  person  or  persons  whomsoever, 
from  or  by  reason  or  means  of  any  neglect,  default,  incompetency, 
or  incapacity  *of  any  licensed  pilot,  acting  in  the  charge  of  any  [  •305  ] 
such  ship  or  vessel,  under  or  in  pursuance  of  any  of  the  provisions 
of  this  Act."  This  depends  upon  whether,  under  the  circumstances 
stated  in  the  replication,  the  pilot  was  in  charge  of  this  ship,  in 
pursuance  of  any  of  the  provisions  of  the  Act;  and  it  is  sub- 
mitted that  he  was  so  in  charge,  and  that  the  defendant  is 
exempted  from  liability.  The  second  section  of  the  statute  pro- 
vides, that  it  shall  be  lawful  for  the  Corporation  of  the  Trinity  House 
of  Deptford  Strond,  to  appoint  competent  persons  duly  skilled  to 
act  as  pilots,  for  the  purpose  of  conducting  all  ships  and  vessels 
sailing,  navigating,  and  passing  as  well  up  and  down,  or  upon  the 
rivers  Thames  and  Medway,  and  all  and  every  the  several  channels, 
creeks,  and  docks  thereof  or  therein,  or  leading  or  adjoining  thereto, 
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LucET  between  Orfordness  and  London  Bridge,  as  also  from  London 
Ingram.  Bridge  to  the  Downs,  &c.,  &c.,  and  that  all  ships  and  vessels, 
sailing,  navigating,  and  passing  as.  aforesaid,  shall  be  conducted 
and  piloted  within  the  limits  aforesaid,  by  such  pilots  so  to  be 
appointed  and  licensed,  and  by  no  other  pilots  or  persons  whom- 
soever. Then  the  26th  section  provides,  that  the  rates  mentioned 
in  the  tables  marked  A.  and  B.,  in  the  schedule  thereto  annexed, 
shall  be  the  rates  or  prices  demanded  and  received  by  any  such 
pilot:  and  in  schedule  A.  the  rates  are  charged  from  particular 
points  to  other  points  within  the  limits,  regulating  the  sum  to  be 
paid  for  each  distance,  according  to  the  vessel's  draught  of  water. 
and  for  intermediate  distances  a  proportionate  rate  is  to  l)e  paid. 
There  is  also  a  scale  of  charges  for  removing  a  ship  or  vessel  from 
her  mooring  into  a  dry  or  wet  dock,  according  to  the  tonnage. 
Then,  in  the  63rd  section,  is  this  proviso,  which  is  important: 
"  that  when  any  ship  or  vessel  shall  have  been  brought  into  any 
port  or  ports  in  England,  by  any  pilot  duly  licensed,  nothing  in 
this  Act  contained  shall  extend  or  be  construed  to  extend  to  subject 
to  any  penalty  the  master  or  mate,  or  other  person,  belonging  to 
[  '306  ]  such  ship  or  *vessel,  and  having  the  command  thereof,  or  if  in 
ballast,  any  person  or  persons  appointed  by  any  owner,  or  master. 
or  agent  of  the  owner  thereof,  for  afterwards  removing  such  ship 
or  vessel  in  such  port  or  ports,  for  the  purpose  of  entering  into  or 
going  out  of  any  dock,  or  for  changing  the  moorings  of  such  ship 
or  vessel."  The  object  of  that  clause  is  to  provide  for  cases  where 
vessels,  in  consequence  of  the  dock  being  full,  are  obliged  to  remain 
outside  at  moorings  assigned  for  them,  until  there  is  room  for 
them  to  come  into  dock,  and  then  they  are  warped  in  without  any 
pilot  being  employed ;  and  it  was  also  intended  to  apply  to  cases 
where  the  vessel,  after  discharging  her  cargo,  leaves  the  dock, 
when,  in  case  of  the  export  dock  being  full,  the  vessel  is  put  into 
the  tier  in  the  river.  That  would  be  only  a  change  of  moorings, 
and  the  object  of  the  Act  was  to  protect  the  owner  from  liabihty 
to  a  penalty  for  not  employing  a  pilot  on  such  occasions  only. 
But  it  is  not  competent  for  the  owner  to  navigate  the  ship  within 
the  prescribed  limits,  without  putting  her  in  charge  of  a  licensed 
pilot.  The  allegation  in  the  replication  here  is,  ''that  the  said 
ship  or  vessel  of  the  defendant  was  in  the  course  of  removal  in  the 
said  port,  for  the  purpose  of  going  out  of  the  said  dock,  to  wit,  in 
order  that  the  same  ship  or  vessel  might  be  taken  to  a  dry  dock, 
within   the   said   port  of  London,  to  be  repaired."     But  such  a 
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removal  is  not  necessarily  a  mere  change  of  moorings,  as  con-  lucby 
templated  by  the  68rd  section,  but  may  comprehend  a  navigation  ixoram. 
of  the  ship  on  the  river,  within  the  limits  of  the  port,  from  one 
dock  to  another,  for  the  distance  of  some  miles,  for  the  purpose  of 
taking  her  to  a  dry  dock  to  be  repaired.  But  even  assuming  that 
the  defendant  was  not  bound  to  employ  a  pilot,  still,  under  the 
72nd  section,  a  pilot  cannot  refuse  to  take  charge  of  any  vessel  if 
required  so  to  do,  and  if  he  does  so,  then  he  must  be  considered 
as  being  in  charge  of  the  vessel  in  pursuance  of  the  provisions  of 
the  Act.  That  section  enacts,  '*  that  every  pilot  licensed  as  afore- 
said, who  *shall,  when  not  actually  engaged  in  his  capacity  of  [  *307  J 
pilot,  refuse  or  decline,  or  wilfully  delay  to  go  ofif  to,  or  on  board 
of,  or  to  take  charge  of,  any  ship  or  vessel  wanting  a  pilot,  and 
within  the  limits  specified  in  his  license,  upon  the  usual  signal  for 
a  pilot  being  displayed  from  such  ship  or  vessel,  or  upon  being 
being  required  so  to  do  by  the  captain,  or  by  the  master  or  other 
person  having  the  command  of  such  ship,  &c.,  unless  it  shall  be 
unsafe  for  such  pilot  to  obey  such  signal  or  comply  with  such 
requisition,  or  he  shall  be  prevented  from  so  doing  by  illness  or 
other  sufficient  cause,  shall  forfeit  for  every  such  ofifence  any  sum 
not  exceeding  1002.,  nor  less  than  10/.,  and  shall  be  liable  to  be 
dismissed  from  being  a  pilot,  or  suspended  from  acting  as  such/' 
Now,  according  to  that  section,  a  pilot  cannot  refuse  to  take  charge 
of  a  vessel,  without  subjecting  himself  to  the  penalties  of  the  Act, 
and  when  he  does  so  take  charge  of  the  vessel,  the  public  have  the 
protection  which  the  law  contemplated,  and  the  owners  are  not 
liable.  The  pilot  was  duly  qualified  to  take  charge  of  this  vessel 
in  her  passage  from  the  St.  Katherine's  Dock  to  the  dry  dock,  for  the 
purpose  of  repair ;  and  having  taken  charge  of  her,  he  was  acting  in 
the  charge  of  the  vessel,  in  pursuance  of  the  provisions  of  the  Act. 
He  cited  Iluggctt  v.  Montgomery  (i),  Boivcher  v.  Noiihtrom  (2), 
Nicholson  v.  Mounseyis)^  Attorney -General  v.  Case  {4),  Carrnthers  v. 
Sydehotham{o)y  Bennet  v.  Molta{6)^  Ritchie  v.  Bowsjield  (7),  and 
M*Intoshv.  Sla(le{H). 

ErlCf  contra  : 
The  replication  is  good,  and  the  facts  stated  in  it  bring  the  case 

(1)  3  R.  E.  433,  n.  (2  N.  E.  446).  (6)  7  Taunt.  2o8. 

(2)  10  R  E.  608  (1  Taunt.  668).  (V)  Id.  309. 

(3)  13  E.  B.  501  (15  East,  384).  (8)  30  E.  E.  494  (6  B.  &  C.  662;  9 

(4)  17  E.  E.  566  (3  Price,  302).  Dowl.  &  Ey.  738). 

(5)  16  E.  E.  392  (4  M.  &  S.  77).  ' 
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LucEY        within  the  63rd  section  of  the  Act.     If  so,  it  was  optional  in  the 
iNOBAM.      owner  to  take  a  pilot  on  board  ;  and  if  he  took  one  voluntarily, 
I  'aos  J       then  the  pilot  must  *be  considered  as  a  mere  servant  of  the  owners, 
and  they  are  responsible  for  his  negligence.     In  order  to  exempt 
himself   from  liability,  and   to    bring  himself  within  the  protec- 
tion of  the  55th  section,  the  owner  is  bound  to  show  that  he  was 
compellable  by  law  to  employ  a  pilot.     Mcintosh  v.   Slade  is  an 
authority  in  favour  of  the  defendant.     The  judgment  there  pro- 
ceeds upon  the  principle,   that  if  it  be  optional  on   the  part  of 
the  owner  to  employ  a  pilot,  and  he  does  so,  he  is  not  exempted 
from  liability  by   so  doing.     Now   here  the  facts   stated  in  this 
replication  show   that    the  ship  had  arrived   at  her   destination, 
that  her  voyage  was  at  an  end,  and  that  the  removal  was  merely 
from  one  dock  to  another,  which  brings  the  case  within  the  GSrd 
section  ;  the  owner  was  therefore  not  bound   to  take  a  pilot.    In 
Mcintosh  V.  Sludcy  Bayley,  J.  says,  *'  There  was  no  question  but  that 
the  injury  was  occasioned  by  the  neglect  or  default  of  the  pilot; 
so  that  the  owners  were  clearly  entitled  to  an  acquittal  under  the 
55th  section  of  that  Act,  if,  under  the  circumstances,  it  was  neces- 
sary that  the  brig  should  have  a  pilot  on  board  at  the  time :  but 
it  was  insisted,  that  the  protection  under  section  55  extended  to 
no  case  where  the  ship  was  under  no  obligation  to  have  a  pilot  on 
board ;    and  it  was  contended,  that  at  the  time  this    injury  wah 
done,  this  brig  was  under  no   such  obligation.     It  is  upon  this 
latter  point  our  opinion  is  founded ;  and  we  have  had  the  benefit  of 
conferring  with  Lord  Tbnterden  upon  the  subject."     It  was  there 
held,  that  the  owners  were  bound  to  have  a  pilot  on  board,  as  the 
voyage  was  not  at  an  end.     But  here  the  voyage  was  at  an  end, 
and  the  owner  was  under  no  obligation  to  take  a  pilot  to  remove 
the  ship  from  one  dock  to  another  for  the  purposes  of  repair. 

• 

(Pakke,  B.  :  Suppose  it  be  optional  in  the  owners  to  take  a 
pilot  or  not,  still  the  pilot  is  bound,  by  the  72nd  section,  to  take 
charge  of  a  vessel  when  required ;  and  then  the  question  is. 
whether  the  owner  is  not  protected  by  the  55th  section.) 

[  •309  ]  In  APIntosh  v.  Slade,  that  point  was  before  the  Court,  but  •it  was 
not  then  decided ;  and  in  the  absence  of  any  authority,  the  Court 
will  incline  to  promote  the  public  convenience,  and  that  will  bebt 
be  done  by  deciding  in  favour  of  the  personal  responsibility  of  the 
owners,  which  will  prevent  them  from  running  improi>er  risks,  to 
the  danger  and  injury  of  the  public. 
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Piatt,  in  reply  :  Luoby 

V, 

If  the  obligation  of  the  master  to  take  a  pilot  on  board  is  to  be  the  Inobam. 
test,  the  55th  section  of  the  Act,  as  applied  to  many  of  its  provi- 
sions, would  be  of  no  use  or  avail  whatever.  By  the  60th  section 
it  is  enacted,  that  it  shall  be  lawful  for  his  Majesty,  by  an  Order  in 
Council,  to  permit  and  authorize  ships  and  vessels,  not  exceeding 
the  burthen  of  sixty  tons,  and  not  having  a  British  register,  to  be 
piloted  and  conducted  without  having  a  duly  licensed  pilot  on 
board.  Now,  supposing  a  ship,  having  the  permission  there  men- 
tioned to  exclude  a  licensed  pilot,  comes  within  the  limits  of  the 
port,  and  for  the  safety  of  the  cargo  takes  a  licensed  pilot  on 
board  notwithstanding,  is  the  owner  to  be  held  liable,  because  he 
had  the  choice  whether  he  would  employ  one  or  not  ?  The  same 
argument  applies  to  the  Blst  section.  It  is  submitted,  that  the 
55th  section  does  not  apply  only  to  cases  where  the  master  is 
obliged  to  employ  the  pilot,  but  to  all  cases  where  a  pilot  is 
employed,  and  takes  charge  of  a  vessel  within  the  limits  mentioned 
in  the  2nd  section  of  the  Act.  If  the  Act  be  not  so  construed,  it 
will  lead  to  great  injustice  and  inconvenience. 

Cur,  adv.  vtUt, 
The  judgment  of  the  Court  was  now  delivered  by 

Fabee,  B.  : 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages 
for  an  injury  sustained  by  him,  in  consequence  of  a  ship  of  the 
defendant  having  run  foul  of  the  plaintiff's  barge,  in  the  river 
Thames,  between  London  and  Gravesend.  The  defendant  pleaded, 
that  at  the  time  when  *the  accident  occurred,  his  ship  was  navi-  [  *8io  ] 
gating  and  passing  on  the  river  Thames,  under  the  conduct  of  a 
licensed  pilot,  who  then  had  the  charge  of  the  ship  as  such  pilot, 
under  and  in  pursuance  of  the  provisions  of  the  Pilot  Act,  and 
that  the  damage  was  occasioned  to  the  plaintiff  by  the  default  and 
incapacity  of  such  pilot,  so  acting  in  charge  of  the  ship. 

The  plaintiff  replied,  that,  previously  to  the  accident,  the  defen- 
dant's ship  had,  on  completing  a  voyage  from  India,  been  brought 
by  a  licensed  pilot  into  the  St.  Katherine's  Dock,  and  having  there 
discharged  her  cargo,  was,  at  the  time  of  the  accident,  in  the  act  of 
being  removed  from  the  St.  Katherine's  Dock  to  a  certain  dry  dock 
in  the  port  of  London,  for  the  purpose  of  being  there  repaired;  and 
w^as  not  otherwise  navigating  or  passing  on  the  river  Thames. 

40—2 
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LucBY  To  this  replication  the  defendant  demurred,  and  the  qaestion  for 

Ingram.       the  decision  of  the  Court  is,  whether,  according  to  the  facts  on  this 

record,  the   defendant   is   relieved  from  his  prima  facie  liability 

to  answer  to  the  plaintiff  in  damages  for  the  injury  occasioned 

by  the  neglect  of  the  person  who  had,  in  fact,  the  charge  of  his  ship. 

This  depends  entirely  upon  the  construction  of  the  last  Pilot 
Act,  6  Geo.  lY.  c.  125.  By  the  2nd  section  of  that  statute  it  is 
provided,  that  all  ships  navigating  and  passing  on  the  river 
Thames  (except  as  thereinafter  provided)  shall  be  conducted  and 
piloted,  within  certain  limits  there  specified,  including  the  limits 
between  London  Bridge  and  Gravesend,  by  pilots  appointed  and 
licensed  for  that  purpose  by  the  Corporation  of  the  Trinity  House, 
and  by  no  other  person  whatsoever ;  and  penalties  are  imposed  br 
the  Act  on  persons,  who,  not  being  licensed  pilots,  take  charge  of 
any  ship  within  the  limits  in  question.  The  55th  section  enacts, 
that  no  owner  of  any  ship  shall  be  answerable  for  any  damage 
which  shall  happen  to  any  person  by  reason  of  the  neglect  or 
incapacity  of  any  licensed  pilot,  acting  in  the  charge  of  such  ship 
under  any  of  the  provisions  of  that  Act. 
[  311  ]  The  68rd  section  provides,  '^  that  when  any  ship  shall  have  been 

brought  into  any  port  by  any  licensed  pilot,  nothing  in  the  Act 
contained  shall  subject  to  any  penalty  the  master,  or  person  having 
the  command  of  such  ship,  for  afterwards  removing  her  in  sacb 
port  for  the  purpose  of  entering  into  or  going  out  of  any  dock,  or 
for  changing  her  moorings." 

The  72nd  section  enacts,  "  that  every  licensed  pilot  who  shall 
without  lawful  excuse,  refuse  to  take  charge  of  any  ship  wanting  a 
pilot,  upon  being  required  so  to  do  by  the  master,  or  any  person 
having  the  command  thereof,  or  being  interested  therein,  shall  for 
every  offence  forfeit  100?." 

Under  the  55th  section  of  the  Act,  the  defendant  is  clearlr 
exempted  from  all  liability  to  the  plaintiff,  if,  at  the  time  of  the 
accident,  the  pilot  w^as,  according  to  the  averment  in  the  plea,  in 
charge  of  the  ship  in  pursuance  of  any  of  the  provisions  of  the  Act 

The  plaintiff  does  not  dispute  that  the  pilot  was  in  fact  in  charge 
of  the  ship,  but  he  says,  by  his  replication,  what  amounts  to  this- 
that,  at  the  time  of  the  accident,  the  ship  was  in  circnmstanoes  in 
which  the  Act  has  not  made  a  pilot  necessary ;  and,  conseqoeutiv. 
that  the  pilot  was  not  in  charge  of  the  ship  in  pursuance  of  tbe 
provisions  of  the  Act,  but  could  only  be  considered  as  the  private 
servant  of  the  owner. 
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If  the  replication  does  show  that  the  employment  of  the  pilot  was       luobt 
indeed  mere  matter  of  private  arrangement  between  the  parties,      inqrah. 
that  the  owner  was  not  bound  to  employ  a  pilot,  and  that  the  pilot 
might  lawfully  have  declined  to  take  charge  of  the  ship  when  called 
on  by  the  owner,  then  the  argument  of  the  plaintiff  might  be  well 
founded.    But  if,  under  the  circumstances,  the  owner  was  bound  to 
employ  a  pilot,  or  if  the  pilot,  when  called  on  by  the  owner,  was 
bound  to  take  charge  of  the  ship,  then  we  think  that  he  would  be 
acting  under  and  in  pursuance  *of  some  of  the  provisions  of  the       [  *312  ] 
Act,  and  that  the  owner  is  entitled  to  the  indemnity  given  by  the 
55th  section. 

It  is  clear  that,  in  the  present  case,  the  owner  need  not  have 
employed  a  pilot  at  all.  The  ship  is  stated  in  the  replication  to 
have  been  merely  in  the  act  of  being  removed  from  the  St. 
Katherine's  Dock,  where  she  had  discharged  her  cargo,  to  a  repair- 
ing dock,  which  brings  the  case  precisely  within  the  exception  in 
the  68rd  section. 

But  we  think  that,  under  the  72nd  section,  the  pilot  was  bound, 
when  called  on,  to  take  charge  of  the  ship,  for  the  purpose  of 
removing  her  to  the  dry  dock,  and,  consequently,  that  he  was  in 
charge  of  the  ship  under  the  provisions  of  the  Act. 

That  section  requires  any  pilot,  not  having  a  lawful  excuse,  to 
take  charge  of  any  ship  wanting  a  pilot,  when  called  on  by  the 
master  or  owner  so  to  do;  and  the  question  is,  what  is  the  meaning 
of  these  words,  ''any  ship  wanting  a  pilot?"  If  they  mean  any 
ship  being  bound  by  the  provisions  of  the  Act  to  take  a  pilot,  then, 
inasmuch  as  the  owner  or  master  was  certainly  not  bound,  under 
the  circumstances  appearing  on  this  record,  to  take  a  pilot,  the 
72nd  section  would  not  apply.  But  we  think  this  is  not  the  true 
meaning  of  these  words,  and  that  they  must  be  construed  to  mean 
any  ship  the  master  or  owner  of  which  thinks  fit  to  require  a  pilot. 

Had  the  Act  contained  no  other  exemption  from  the  obligation  to 
take  a  pilot,  except  that  contained  in  the  68rd  section,  there  might 
have  been  no  great  difficulty  in  holding  that  the  words  wanting  a 
pilot,  in  the  72nd  section,  meant  for  which  a  pilot  is  necessary 
under  the  provisions  of  the  Act,  the  effect  of  which  construction 
would  be  to  make  the  obligation  on  the  master  to  take  a  pilot,  and 
the  obligation  of  the  pilot  to  serve,  co-extensive. 

But,  in  looking  to  the  Act,  it  appears  there  are  other  very  exten- 
sive classes  of  cases,  in  which  the  masters  of  ships  are  exempted 
from  penalties  for  not  taking  a  pilot,  but  in  which,  "^nevertheless  it      [  *3i3  ] 
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LucEY        is  impossible  to  believe  that  the  Legislature  did  not  mean  to  make 
Ingram.       it  the  duty  of  the  pilot  to  sei-ve  if  called  on. 

It  is  only  necessary  to  refer  to  section  59,  by  which  "  all  British 
registered  ships  coming  from  the  Baltic  or  North  Sea  by  the  North 
Channel,  all  ships  laden  with  stone  coming  from  Guernsey  or  Jersey," 
and  many  others,  are  exempted  from  penalties  for  not  taking  a  pilot. 

So  also,  by  section  62,  masters  of  vessels  residing  at  Dover,  and 
being  also  part-owners,  are  exempted  from  the  necessity  of  taking 
a  pilot. 

Could  the  Legislature  possibly  have  meant,  that  if  the  master  of 
a  trading  vessel  from  Archangel,  or  of  a  ship  laden  with  stone  from 
Jersey,  should,  on  arriving  within  the  prescribed  limits,  have  need 
of,  and  make  a  signal  for  a  pilot  (see  section  19),  that  a  licensed 
pilot  should  be  at  liberty  to  decline  to  take  her  in  charge,  on  the 
ground  that  she  was  not  a  ship  wanting  a  pilot  ?  It  is  moreover 
clear,  that  the  72nd  section  in  terms  imposes  on  the  pilot  the  dntv 
of  taking  in  charge  any  ship  of  her  Majesty,  when  required  by  the 
officer  in  command  so  to  do,  and  yet  the  86th  section  expressly 
enacts,  that  no  ship  belonging  to  her  Majesty  shall  be  bound  to 
take  a  pilot;  from  all  which  it  is  obvious,  that  the  words,  ''wanting 
a  pilot,"  cannot  be  confined  to  the  ships  for  which  the  statate 
makes  a  pilot  necessary.  The  correctness  of  this  view  of  the  case 
is  further  confirmed  by  the  25th  section  of  the  Act  and  the  schedules 
to  which  it  refers,  the  effect  of  which  is  to  fix  the  particular  sum  to 
be  demanded  by  a  pilot,  when  engaged  in  this  very  duty  of  removing 
a  ship  into  a  dry  or  wet  dock ;  and  it  is  not  probable  that  the 
Legislature  would  have  fixed  the  rate  of  payment,  if  the  service 
rendered  by  the  pilot  was  mere  matter  of  private  contract,  and  that 
which  he  might,  if  he  had  thought  fit,  have  declined  to  perform. 
[  •314]  Supposing  it,  then,  to  be  established,  as  we  think  it  is,  *that  the 

pilot,  when  called  on  by  the  owner,  was  bound  to  take  charge  of  the 
ship,  for  the  purpose  of  removing  her  from  the  St.  Katherine's 
Dock  to  the  dry  dock,  and  that  he  was  bound  to  perform  this  service 
at  the  rate  of  payment  fixed  by  the  Act,  we  think  he  certainly  was 
acting  in  the  charge  of  the  ship,  in  pursuance  of  some  of  the  provi- 
sions of  the  Act,  namely,  the  provisions  contained  in  section  72,  which 
obliged  him  to  take  the  ship  in  charge  when  required  so  to  do,  and 
the  provisions  contained  in  section  25,  and  the  schedules  which 
precluded  him  from  charging  above  a  certain  sum  for  his  services. 
And  as  the  55th  section  exempts  the  owner  from  responsibility  in 
respect  of  accidents  happening  by  reason  of  the  default  of  any  pilot. 
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acting  under  or  in  pursuance  of  any  of  the  provisions  of  the  Act,        lucey 
we  think  the  defendant  is  not  liable  to  answer  to  the  plaintiff  for      inqb'am. 
the  injury  he  lias  sustained. 

In  coming  to  this  conclusion,  we  do  not  impugn  any  of  the 
previous  decisions. 

In  M'lntoah  v.  Slade  (i),  the  ship  having  put  into  the  London 
docks,  but  not  having  broken  bulk  there,  was  afterwards  removed 
under  charge  of  a  pilot  to  a  quay  higher  up  the  river,  for  the 
purpose  of  there  discharging  her  cargo,  and  while  she  was  in  the 
act  of  being  so  removed,  the  accident  occurred  through  the  default 
of  the  pilot.  On  the  part  of  the  plaintiff  it  was  there  contended, 
first,  that  under  the  circumstances  of  the  case,  the  master  was  not 
bound  to  take  a  pilot ;  and,  secondly,  that  as  he  was  not  bound  to 
do  so,  he  could  not,  by  voluntarily  doing  what  he  need  not  have 
done,  bring  himself  within  the  protection  of  the  55th  section.  The 
Court  decided,  that  under  the  circumstances  of  that  case,  the  master 
was  bound  to  take  a  pilot,  so  that  the  other  question  did  not  arise. 

We  do  not  advert  particularly  to  the  other  cases  cited  at  the  Bar; 
it  is  sufficient  to  say,  they  are  none  of  them  inconsistent  with  our 
decision  in  this  case.  It  *may,  indeed,  be  admitted,  that  in  many  [  ^^^^  J 
of  the  cases,  the  Judges,  in  giving  their  judgments,  refer  to  the 
obligation  of  the  master  to  take  a  pilot,  as  the  ground  on  which  his 
irresponsibility  is  founded ;  and  no  doubt  that  is  the  foundation, 
and  probably  the  only  foundation,  on  which  it  can  rest  inde- 
pendently of  the  statutes ;  but  the  language  of  the  exempting  clause 
in  the  last  Pilot  Act  certainly  carries  the  doctrine  further,  and  it 
may  well  be  conceived  that  this  extension  of  the  common  law 
doctrine  was  not  accidental,  but  intentional.  The  object  of  the 
Legislature  in  establishing  pilots,  has  been  to  secure,  as  far  as 
pdftsible,  protection  to  life  and  property,  by  supplying  a  class  of 
men  better  qualified  than  ordinary  mariners  to  take  charge  of  ships 
in  places  where,  from  local  causes,  navigation  is  attended  with 
more  than  common  difficulty.  To  effect  this  object,  it  has  in 
general  been  made  the  duty  of  the  master  of  every  ship,  on  arriving 
at  any  of  the  places  in  question,  to  take  a  pilot  on  board,  and  to 
give  up  to  him  the  navigation  of  the  vessel.  The  master,  however 
well  qualified  to  conduct  the  ship  himself,  is  bound  under  a  penalty 
in  a  great  measure  to  divest  himself  of  its  control,  and  to  give  up 
the  charge  to  the  pilot.  As  a  necessary  consequence,  the  master  and 
owners  are  exempted  from  responsibility  for  acts  resulting  from  the 

(I)  30  R.  R.  494  (6  B.  &  C.  6o7). 
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mismanagement  of  the  pilot.    But  the  Legislature  has  considered 

that  there  may  be  some  classes  of  cases,  in  which  the  presamption  of 

due  competency  on  the  part  of  the  master  is  so  great,  as  to  make  it 

safe  to  relieve  him  from  the  obligation  of  taking  a  pilot,  if  be 

chooses  to  navigate  for  himself ;  still,  however,  making  it  the  daty 

of  the  pilot  to  serve,  if  required  so  to  do,  and  in  most  of  sach 

excepted  cases  preventing  the  master  from  employing  any  person 

other  than  a  licensed  pilot,  if  he  does  not  undertake  the  navigation 

himself.      The  language  in  which  the  Legislature  has  exempted 

masters  or   owners   from  responsibility  on  account   of  accidents 

arising  from  the  fault  of  the  pilot,  is  certainly  comprehensive 

^enough  to  embrace  these  latter  cases,  as  well  as  those  in  which 

the  taking  a  pilot  has  been  made  matter  of  absolute  obligation; 

and   it   may  have   been   considered  desirable  to   give   this  more 

extended  exemption,  as  an  inducement  to  take  a  pilot,  even  in  cases 

where  such  a  course  might,  perhaps,  be  safely  dispensed  with.    It 

is  always  the  interest  of  the  public,  that  the  ship  should  be  under 

the  control  of  a  pilot,  because  the  Legislature  has  taken  what  it 

considers  due  security  for  his  competency;   and  therefore,  even 

where  taking  a  pilot  is  optional  on  the  part  of  the  master,  the 

Legislature  may  well  have  intended  to  encourage  his  employment, 

by  extending,  according  to  our  construction  of  t}ie  55th  section,  the 

benefit  of  exemption  from  responsibility.    Whether,  however,  this 

has  or  has  not  been  intentional  on  the  part  of  the  Legislature,  we 

think  the  extended  construction  must  prevail.     The  case  before  us 

is  clearly  within  the  words  of  the  exempting  clause ;  and  we  mnst 

therefore  hold  it  to  be  within  its  spirit  and  meaning,  unless  (which 

is  not  the  case)   some  manifest   inconvenience  or  inconsistenev 

should  result  from  our  so  doing. 

For  these  reasons,  we  think  that  the  judgment  must  be  for  the 

defendant.  -   ,  *      i     ,  ^     , 

Judgment  Jor  the  d<*jendant. 
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DOE  B.  PAYNE  V.  The  BRISTOL  and  EXETER 

RAILWAY  COMPANY. 

(6  Meeson  &  Welsby,  320—347  ;  S.  C.  9  L.  J.  (N.  S.}  Ex.  232 ;  2  Bailw.  Cas.  'V 

The  Bristol  and  Exeter  Railway  Act,  6  &  7  Will.  IV.  c.  xxxvi.,  s.  th, 
enabled  the  Company,  in  case  {Jknier  alia)  any  person  whose  lands  should  be 
required  for  the  purposes  of  the  Act,  should,  for  twenty-one  days  after 
notice  in  writing  given  to  him,  neglect  or  refuse  to  treat,  or  should  not 
agree  with  the  Company  for  the  sale  of  his  interest,  to  issue  «a  warrant 
under  their  common  seal,  or  under  the  hands  of  three  at  least  of  the 
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directors,  to  the  eheriff  of  the  county  in  which  the  lands  should  be,  com-         Dqe  d. 
manding  him  to  summon  and  return  a  jury,  who  should  inquire  of,  assess,         Patnb 
and  give  a  verdict  for  the  amount  of  money  to  be  paid  for  the  purchase  o^  »p,  „  tTdtrt 
such  lands,  and  for  compensation  for  damage  thereto:  and  that  the  sheriff  ^29D  Rxrtrr 
should  accordingly  give  judgment  for  such  purchnse-money,  &c.,  which   Railway  Co. 
should  be  binding  and  conclusive  upon  all  persons ;  fourteen  days'  notice 
being  given  of  the  time  and  place  of  the  inquiry.     A  subsequent  clause  of 
the  Act  (s.  242)  enacted,  that  the  whole  of  the  sum  therein  mentioned  as 
the  probable  expenses  of  making  the  railway,  &c.,  should  be  subscribed  for 
before  any  of  the  powers  given  by  the  Act  in  relation  to  the  compulsory 
taking  of  land  for  the  purposes  of  the  railway,  should  be  put  in  force. 

An  inquisition  taken  under  s.  25,  recited  that  notice  had  been  given  to 
the  party  that  his  lands  were  required  by  the  Company  for  the  purposes  of 
the  Act,  and  that  he  had  not  within  twenty-one  days  afterwards  agreed 
with  the  Company  for  the  sale  of  them ;  and  also  that  fourteen  days'  notice 
had  been  given  of  the  time*  and  place  of  the  inquiry  before  the  sheriff: 
Ileld,  in  ejectment  by  this  party  against  the  Company  for  these  lands, 
Rubsequentiy  taken  by  them  under  the  Act,  that  the  inquisition  was 
sufficient  in  form,  and  that  it  need  not  set  forth  that  the  whole  capital  had 
been  subscribed ;  but  that  if  this  were  the  fact,  it  should  come  by  way  of 
answer  from  the  plaintiff. 

The  d7th  section  of  the  Act  enacted,  that  the  lands  to  be  taken  for  the 
line  of  the  railway  should  not  exceed  twenty-two  yards  in  breadth,  except 
where  a  greater  breadth  should  be  necessary  for  waiting  places,  embank- 
ments, cuttings,  &c.  &c. :  and  the  d9th  section  provided,  that  the  Company, 
in  making  the  railway  and  other  works,  should  not  deviate  from  the  line 
delineated  on  the  plan  deposited  with  the  clerk  of  the  peace  in  pursuance 
of  the  Act,  with  or  without  consent  of  the  owners  or  occupiers  of  the  lands, 
more  than  100  yards,  and  that  no  deviation  should  extend  into  the  lands  or 
property  of  any  person  not  mentioned  in  the  book  of  reference  to  the  plan, 
unless  omitted  by  mistake :  and  the  Company  were  empowered  to  make 
such  deviations  in  the  section  as  might  be  necessary  in  consequence  thereof : 
Held,  that  this  section  only  prohibited  the  Company  from  making  the 
substituted  line  of  the  railway  itself  at  a  greater  distance  than  100  yards 
from  the  line  delineated  in  the  plan ;  but  that  it  did  not  prevent  them  from 
taking  lands  at  a  greater  distance  from  it  than  the  100  yards,  for  the 
purpose  of  embankments,  cuttings,  &c. :  the  intention  of  the  Act  being  to 
give  the  Company  the  same  incidental  powers  with  respect  to  the  deviated 
line,  as  they  had  with  respect  to  the  original  line. 

Held,  also,  that  a  party  whose  lands  were  so  taken  could  not  object  that 
the  Company  had  taken,  for  the  same  purpose,  lands  of  another  person  not 
mentioned  in  the  book  of  reference. 

The  47th  section  of  the  Act  enabled  the  Company,  on  payment  of  such 
sum  as  should  have  been  awarded  by  the  jury  to  the  party,  or,  in  case 
(intfr  alia)  he  should  refuse  or  neglect  to  convey  the  lands,  on  payment  of 
it  into  the  Bank  of  England,  in  the  name  and  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Exchequer,  to  the  credit  of  the  party, 
subject  to  the  order  of  the  Court,  to  enter  upon  and  take  the  lands.  By 
the  2d7th  section,  the  compulsory  powers  of  the  Act  were  limited  to  the 
period  of  two  years  after  the  passing  of  the  Act ;  which  expired  on  the  19th 
of  May,  1838.  By  a  subsequent  Act,  1  Vict.  c.  xxvi.  (which  received  the 
Boyal  assent  12th  June,  1838),  s.  1,  all  the  powers  and  clauses  of  the  former 
Act  were  to  extend  to  the  works,  &c.,  to  be  done  under  that  Act,  as  if 
repeated  and  re-enacted  in  it.  8.  2  repealed  s.  47  of  the  former  Act.  S.  12 
revived  the  time  limited  by  the  former  Act  for  taking  and  using  lands,  and 
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Doe  d.  extended  and  enlarged  it  for  three  years  from  the  expiration  of  the  tvo 

Payne  years  mentioned  in  the  former  Act :  and  b.  14  enacted,  that  upon  payment 

Thf  Bristol  ^'  ®"^^  sums  as  should  have  been  awarded  by  the  jury  into  the  Bank  of 

AND  ExBTRB  England,  as  in  the  recited  Act  directed,  the  Company  should  have  power 

Raii.way  Co  to  enter  &c.,  (re-enacting  s.  47  in  terms). 

An  inquisition  was  taken  under  the  6  &  7  Will.  IV.  within  the  two  yeary 
limited  by  that  Act.  On  the  11th  of  June,  1838,  the  Company  obtained  an 
order  of  the  Court  of  Exchequer  for  payment  of  the  purchase -money  into 
the  Bank ;  and  on  the  21st  they  paid  it  in  accordingly,  the  plaintiff  not 
haying  in  the  meantime  offered  to  convey :  Held,  that  these  prooeedin^.'^ 
were  warranted  by  the  1  Vict.  c.  xxvi.,  s.  14,  and  might  be  founded  on  \hc 
inquisition  taken  under  the  former  Act. 

Ejectment  to  recover  a  piece  of  land  in  the  parish  of  Uphill,  in 
[  *32i  ]  the  county  of  Somerset.  At  the  trial  before  *Er8kine,  J.,  at  the 
last  Somersetshire  Assizes,  it  appeared  that,  in  the  month  of  June, 
1889,  the  plaintiff  being  in  possession  of  the  land  in  question,  the 
defendants  took  possession  of  it  under  the  compulsoiy  powers  of 
their  Act  of  Parliament,  6  &  7  Will.  IV.  c.  xxxvi.,  fenced  it  off,  and 
excluded  the  plaintiff  from  the  occupation  of  it.  The  defendant 
put  in  a  warrant  to  the  sheriff  of  Somersetshire,  signed  by  three 
directors  of  the  Company,  pursuant  to  the  25th  section  of  the  Act, 
to  summon  a  jury,  and  hold  an  inquisition,  to  assess  the  purchase- 
money  to  be  paid  to  the  plaintiff  for  the  land  in  question,  the 
plaintiff  having  refused  to  treat  with  the  Company  for  the  sale  oi 
his  interest  therein.  They  then  put  in  the  inquisition  (i)  itself; 
of  which  the  following  is  a  copy : 

*'  An  inquisition  indented,  taken  pursuant  to  the  Act  hereinafter 
mentioned,  at  &c.,  on  the  27th  day  of  November,  in  the  Ist  year 
&c.,  before  me,  Alexander  Adair,  Esq.,  sheriff  of  the  county  afore- 
said, by  virtue  of  a  certain  warrant  hereunto  annexed,  under  the 
hands  and  seals  of  James  Brown,  James  Gibbs,  and  William 
Morgan,  being  three  of  the  directors  of  the  Bristol  and  Exeter 
Eailway  Company,  established  and  incorporated  by  an  Act  of 
Parliament  passed  &c.,  on  the  oath  of  Christopher  George,  Ac, 
good  and  lawful  men  of  my  said  county,  qualified,  according  to  the 
laws  of  this  realm,  to  serve  on  juries  in  her  Majesty's  Courts  of 
Record  at  Westminster,  notice  in  writing  having  been  heretofore 
duly  given  to  Charles  Henry  Payoe,  by  or  on  behalf  of  the  said 
Company,  according  to  the  said  Act,  that  the  lands,  hereditamentb. 
and   premises   hereinafter  mentioned  were  required  by  the  said 

(I)  This  corresponds  to  the  **  verdict  signed  by  the  sheriff  and  kept  by  th^ 

and  judgment  "    under     the    Lands  clerk  of  the  |^ace  among  the  recoiti' 

Clauses    Consolidation    Act,    1845    (8  of  the  General  or  Quarter  Sefisions  of 

Vict.  c.  18),  which  (by  s.  50)  must  be  the  county. — ^A.  C. 
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^Company  for  the  purposes  of  the  said  Act,  and  the  said  C.  H.  Payne       dob  a. 

Ty  Jk    ^M  %v  *■ 

not  having,  i^ithin  the  space  of  twenty-one  days  and  more  after  the  ^ 

giving  of  such  notice,  agreed  with  the  said  Company  for  the  sale,  "^"^  Bristol 
conveyance,  or  release  of  the  said  lands,  hereditaments,  and  Railway  Co. 
premises,  or  of  his  estate  and  interest  therein  ;  and  notice  in  1^  *'^^'^  1 
wi-iting  of  the  time  and  place  at  which  the  jury  were  required  to  be 
returned,  having  been  duly  given  fourteen  days  and  more  before 
the  said  27th  day  of  November,  which  said  C.  George,  &c.,  being 
sworn  to  inquire  of  and  concerning  the  matters  mentioned  in  the 
said  warrant,  and  thereby  directed  to  be  inquired  of,  assessed,  and 
ascertained  by  them  in  manner  therein  mentioned;  and  the  said 
Company,  by  their  counsel,  having,  at  the  time  and  place  aforesaid, 
appeared  before  me  and  the  said  jurors,  and  having  adduced 
evidence  before  me  and  the  said  jurors  touching  the  matter  in 
question ;  and  the  said  C.  H.  Payne,  in  the  said  warrant  named, 
having  also  appeared,  but  having  declined  to  adduce  any  evidence, 
or  otherwise  to  take  part  in  the  proceedings  then  and  there  had 
before  me  and  the  said  jurors :  the  said  jurors  on  their  oath  afore- 
said say,  that  they  do  assess  and  give  a  verdict  for  the  sum  of 
98Z.  10«.,  to  be  paid  to  the  said  C.  H.  Payne  for  the  purchase  of  the 
estate,  right,  title,  and  interest  of  the  said  C.  H.  Payne  of  and  in 
certain  arable  and  pasture  ground,  portions  of  certain  lands  and 
premises,  containing  in  the  whole,  by  admeasurement,  la.  Ir.  12p., 
little  more  or  less,  being  parts  of  three  certain  pieces  or  parcels  of 
land,  situate  and  being  in  the  parish  of  Uphill,  in  the  said  county 
of  Somerset,  distinguished  in  the  map  or  plan,  and  book  of  reference, 
deposited  in  the  office  of  the  clerk  of  the  peace  of  the  said  county, 
and  referred  to  by  the  said  Act,  by  the  numbers  16,  84,  and  39,  as 
regards  lands  in  the  said  parish  of  Uphill ;  and  of  all  clay,  stone, 
mines,  and  minerals,  under  the  same,  necessary  to  be  dug  or 
carried  away,  or  used  for  the  purposes  of  the  said  Act,  and  found 
not  deeper  than  *the  line  of  the  section  in  the  said  Act  mentioned  [  ♦323  ] 
and  referred  to,  and  in  the  said  warrant  mentioned,  about  to  be 
taken  and  used  in  execution  of  certain  of  the  powers  granted  by  the 
said  Act :  and  the  said  jurors  do  in  like  manner  assess  and  give  a 
verdict  for  the  further  sum  of  58Z.,  to  be  paid  to  the  said  C.  H.  Payne 
by  the  said  Company,  as  well  by  way  of  satisfaction,  recompense, 
or  compensation  for  the  damages  which  have,  before  the  said  27th 
day  of  November,  been  done  to  or  sustained  by  the  said  C.  H.  Payne, 
by  reason  of  the  execution  of  any  of  the  works  by  the  said  Act 
authorized,  as  for  the  damage  to  be  by  the  said  C.  H.  Payne 
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Doe  d.        sustained  by  reason  of  the  severing  or  dividing  the  lands  aforesaid: 

r.  and  I  the  said  sheriff  do  hereby,  pursuant  to  the  said  Act,  adjudge 

AND  Exeter  ^^^  ^^^^^  ^^®  several  sums  of  981.  10s.  and  58/.,  making  together 

Railway  Co.  the  sum  of  1661.  10«.,  to  be  paid  by  the  said  Company  to  the  said 

C.  H.  Payne.     In  witness,  &c.'* 

The  defendants  then  put  in  an  order,  dated  12th  Jane,  1838,  for 
payment  of  the  purchase-money  into  the  Bank  of  England,  porsnant 
to  the  42nd  section  of  the  Act,  application  having  been  on  that  d^y 
made  to  the  Court  of  Exchequer  for  that  purpose ;  and  proved  that 
on  the  21st  of  June  the  sum  of  156Z.  10^.,  the  amount  awarded  to 
the  plaintiff  by  the  jury,  was  accordingly  paid  by  them  into  the 
Bank,  to  be  placed  to  the  account  of  the  Accountant-General  of  thi^ 
Court,  to  the  credit  of  the  plaintiff.  The  engineers  of  the  defen- 
dants proved,  that,  in  the  language  and  understanding  of  scientific 
men,  the  centre  of  the  railway  was  the  middle  point  between  the 
two  outside  rails ;  and  it  was  admitted  that  the  centre,  so  defined, 
was,  at  the  place  in  question,  only  99  yards  distant  from  the  line 
of  the  railway  laid  down  on  the  plan  deposited  with  the  clerk  of  the 
peace,  pursuant  to  the  Act  of  Parliament ;  and  that  the  eastern  or 
extreme  boundary  of  the  land,  No.  34  on  the  plan,  taken  by  tht 
Company  from  the  plaintiff,  was  125  yards  distant  from  the  line  on 
[  *«<2^  ]  the  plan  deposited  *with  the  clerk  of  the  peace.  That  portion  of 
the  land  which  was  more  than  100  yards  from  the  line  on  the  plan, 
was  used  for  the  purpose  of  making  a  slope  to  an  embankment,  h 
appeared  also,  that,  in  making  this  deviation,  the  Company  bad 
taken  part  of  a  field  called  Tynings,  the  property  of  a  Mr.  Eniveton. 
not  mentioned  in  the  plan  deposited  with  the  clerk  of  the  peace,  or 
in  the  books  of  reference  thereto. 

It  was  objected  on  the  part  of  the  plaintiff,  first,  that  the  inquisi- 
tion was  void,  for  not  setting  out  all  the  preliminary  proceedings 
necessary  by  the  Act  of  Parliament  to  enable  the  Company  to  pat 
in  force  the  powers  thereby  given  for  the  compulsory  taking  of 
lands  ;  and  particularly  that  the  whole  capital  had  been  previonslr 
subscribed,  as  required  by  s.  242.  Secondly,  that  the  Companv 
had  no  right  to  enter  upon  the  land  in  question  at  all,  inasmuch  at) 
it  was  above  100  yards  distant  from  the  line  of  the  railway  as 
delineated  on  the  parliamentary  plan,  whereas  the  power  of  the 
Company  under  the  Act,  to  deviate  from  that  line,  did  not  extend 
to  a  greater  distance  tban  100  yards  (s.  59).  Thirdly,  that  by  the 
2d7th  section  of  tlie  Act,  the  powers  of  the  Company  to  take  land» 
for  the  purpose  of  the  railway  ceased,  (except  by  consent  of  the 
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owners),  at  the  expiration  of  two  years  from  the  passing  of  the  DoEd. 
Act,  viz.  on  the  19th  of  May,  1838 ;  and  that  although  by  the  Act  ^^^^^ 
of  1  Vict.  c.  xxvi.,  (which  received  the  Eoyal  assent  on  the  11th  of  "^"^  Bristol 

•^  ^  AND  Exeter 

June,  1838),  the  powers  of  the  former  Act  were  extended  to  things  Railway  Co. 

to  be  done  under  that  Act,  as  if  it  were  thereby  re-enacted,  yet  an 
inquisition  taken  under  the  former  Act,  the  powers  of  which  had 
altogether  ceased,  could  not  be  made  the  foundation  of  compulsory 
proceedings  under  the  latter ;  or  that  if  it  could,  the  14th  section 
of  the  latter  Act  only  enabled  the  Company  to  pay  the  purchase- 
money  into  the  Bank  of  England,  on  the  neglect  or  refusal  of  the 
owner  of  the  land  to  make  a  good  title  after  the  passing  of  that 
Act ;  and  it  could  not  be  said  that  between  the  12th  *of  June,  when  [  *325  ] 
the  order  was  made  for  paying  in  the  purchase-money  awarded  to 
the  plaintiff,  and  the  2l8t,  when  it  was  paid  in,  there  could  be  any 
such  neglect  or  refusal.  •  Fourthly,  that  the  proceedings  were  void 
by  reason  of  the  Company  having,  in  making  the  deviation  in 
question,  passed  through  lands  not  mentioned  in  the  books  of 
reference,  and  having  so  departed  from  the  parliamentary  line  of 
the  railway.  The  learned  Judge  intimated  an  opinion  in  favour  of 
the  defendants  on  all  these  points,  and  directed  a  verdict  for  them, 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him,  if  the 
Court  should  be  of  opinion,  that,  on  the  facts  above  stated,  he  was 
entitled  to  a  verdict.  Erie,  in  Michaelmas  Term  last,  obtained  a 
rule  accordingly.  As  to  the  first  point,  he  cited  K.  v.  Bagshaw  (i), 
li.  V.  Wilson  (2),  Reg.  v.  South  Holland  Drainage  Committee  (3),  and 
Reg.  V.  Trustees  of  Swansea  Harbour  (4). 

Butt  and  Montagu  Smith  (with  whom  was  Bompasy  Serjt.)  now 
showed  cause  (5) : 

First,  the  inquisition  is  *good.     It  suflSciently  states  the  notice       [  •326  ] 
to  the  plaintiff  that  his  land  was  required  for  the  purposes  of  the 

(1)  7  T.  B.  363.  railway  and  branch  rail  way  8  hereinafter 

(2)  3  Ad.  &  El.  817 ;  5  Nev.  &  Man.  mentioned,  with  all  proper  works  and 
164,  conveniences  connected  therewith,  in 

(3)  47  R.  R.  618  (8  Ad.  &  El.  436  ;  the  line  or  course,  and  upon,  across, 
1  Per.  &  D.  79).  under,  or  over  the  lands  delineated  on 

(4)  8  Ad.  &  El.  439 ;  1  P.  &  D.  512.      the  plan,  and  described  in  the  book  of 
(0)  The  following  are  the  clauses      reference  deposited  with  the  respective 

of  the  Acts  of  Parliament  which  were  clerks  of  the  peace  for  the  counties  of 

quoted  in  the  course  of  the  argument,  Somerset  atid  Devon,  and  for  the  city 

and  which  are  material  to  the  case :  and  county  of  the  city  of  Bristol,  and 

6  &  7  Will.  IV.  c.  xxxvi. — Sect.  5.  the  city  and  county  of  the  city  of 

It  shall  be  lawful  for  the  said  Com-  Exeter,  save  as  hereinafter  mentioned ; 

pany,    and    they    are    hereby    em-  that  is  to  say  (describing  the  line). 

powered,   to  make  and  maintain  the  Sect.  6.    And  whereas  maps  or  plans 
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Act,  and  his  ^refusal  to  treat  within  twenty-one  days :  that  is 
all  which  is  rendered  necessary  by  the  25th  section,  as  preliminair 


[  ^327  ] 


[  ♦326,  w.  ] 
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AND  Exeter  qj^^  sections,  describiuj?  the  line  of  the 

Railway  Co.      •  j      -i  j  xi.    i     j 

said  railway,  and  the  lands  upon  or 

through  which  the  said    railway    is 
intended  to  be  carried  or  made,  to- 
gether with  books  of  reference  thereto, 
containing  lists  of  the  names  of  the 
owners  or  reputed  owners  and  occupiers 
of  ^such  lands,  have  been  deposited 
with  the  clerks  of  the  peace  for  the 
counties  of  Somerset  and  Devon,  and 
for  the  city  and  county  of  the  city  of 
Bristol,  and  the  city  and  county  of  the 
city  of  Exeter,  be  it  therefore  enacted, 
that  the  said  maps  or  plans,  sections, 
and  books'  of  reference  so  deposited, 
shall  remain  with  and  be  kept  by  the 
said  clerks  of  the  peace  respectively ; 
and    all    pei-sons   interested   in    any 
manner    in    such    lands    shall    have 
liberty,   at    all    reasonable  times,   to 
inspect  and  to  make  extracts  from  or 
copies  of  the  said  maps  or  plans,  sec- 
tions, and  books  of  reference  respec- 
tively, papng  to  the  clerk  of  the  peace 
in  whose  custody  the  map  or  plan, 
section;  or  book  of  reference  so  in- 
spected or  referred  to    may    be,   for 
every  inspection,    the    sum     of   one 
shilling,   and  for  copies    or  extracts 
from  the  said  books  of  reference,  after 
the  rate  of  sixpence  for    every    100 
words;  and  the  said  maps  or  plans, 
sections,  and  books  of  reference,  or  true 
copies  thereof,  or  of  so  much  thereof 
respectively  as    shall    relate  to    any 
matter  which  may    be  in    question, 
certified  by  the  said  clerks  of  the  peace, 
or  one  of  them,   shall    be,    and  are 
hereby  declared  to  be,  good  evidence 
in  all  courts  of  law  or  elsewhere. 

Sect.  8.  For  the  purposes  and  sub- 
ject to  the  provisions  and  restrictions 
of  this  Act,  the  said  Company,  their 
agents  and  workmen,  and  all  other 
persons  by  them  authorized,  are  hereby 
empowered  to  enter  into  and  upon  the 
lands  of  any  person  or  corporation 
whatsoever,  and  to  survey  and  take 
levels  of  the  same  or  any  part  theix)of , 
and  to  set  out  and  appropriate  for  the 
pur])oses  of  this  Act  such  parts  as  they 
are  by  this  Act  empowered  to  take  or 


[  ♦327,  ;i.  ] 


use,  and  in  or  upon  such  lands  to  bc>rt. 
dig,  embank,  and  sough,  and  to  remove 
or  lay,  and-  also  to  use,  work,  ^.d 
manufacture  any  earth,  stone,  mbbu^Ii 
trees,  gravel,  or  sand,  or  any  utW 
materials  or  things  which  may  be  dn? 
or  obtained  therein,  or  otherwi!8e  in 
the  execution  of  any  of  the  powers  of 
this  Act,  and  which  may  be  proper  or 
necessary,  for  the  making,  maintain- 
ing, altering,  repairing,  or  using  tk 
said  railway  or  other  works  by  this 
Act  authorized,  or  which  may  obstruct 
the    making,    maintaining,    altenLj;. 
repairing,  or  using  the  same  reKper- 
tively,   according  to  the   true  intent 
and  meaning  of  this  Act ;  and  oho  for 
the  purposes  and  according  to  the  prv- 
visions  and  restrictions  of  this  Act  V> 
make  or  construct  in,  upon,  acru». 
under,   or  over  the  said  railway  or 
other  works,  or  in,  upon,  across,  under, 
or    over    any    lands,     streets,    hill^ 
valleys,  roads,  rail-roads,  tram-roadf. 
rivers,    canals,    brooks,    streams,  or 
other    waters,   such  inclined  pLmet*. 
tunnels,     embankments,      aquedact«. 
bridges,   whether  temporary  or  per- 
manent, roads,  ways,  passages,  cud- 
duits,  drains,  piers,  arches,  cutting**, 
and  fences ;  and  also  to  erect  and  con- 
struct   such    houses,    wharfs,    waiv- 
houses,     toll-houses,    landing-plact-t, 
^engines,  and    other  buildings,    ma- 
chinery, apparatus,  and  other  worb 
and  conveniences,  as  the  said  CompaoT 
shall  think  proper,  &c.  &c.  ;  and  to  do 
and    execute    all    other  matters  and 
things    necessary    or  convenient  for 
making,  maintaining,  altering  or  re- 
pairing, and  using  the  said  railway 
and  other  works  by  this  Act  authorised ; 
they,  the  said  Company,  their  agentA 
and  workmen,  doing  as  little  damiige 
as  may  be  in  the   execution  of  the 
several  powers  to  them  hereby  granted, 
and  the  said  Company  making  foil 
satisfaction,    in    manner    hereinafter 
mentioned,  to  all  persons  and  coqxnv- 
tious  interested  in  any  lands  whidi 
shall  be  taken,  used,  or  injured,  for 
all  damages  to  be  by  them  sustained 
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*to  the  proceeding  before  the  sheriff,  and  it  could  not  be  necessary 

for  him  to  set  forth  on  the  face  of  his  inquisition  *all  that  was  ,.. 

•^i_  XT         •-■  r^  *       ,  The  Bristol 

agree  with  the  said  Company  for  the  and  Exeter 

sale,  conveyance,  and  release  of  their  Railway  Co. 

respective  estates  or  interests,  or  the        [  ♦328  1 


in  or  by  reason  of  the  execution  of  all 
or  any  of  the  jwwers  hereby  granted ; 
and  this  Act  shall  be  sufficient  to 
indemnify  the  said  Company,  and  all 
other  persons,  for  what  they  shall  do 
by  virtue  of  the  powers  hereby  granted, 
subject  nevertheless  to  such  provisions 
and  restrictions  as  are  hereinafter 
mentioned  and  contained. 

Sect.  25  (1).  And  for  settling  all 
differences  which  may  arise  between 
the  said  Company  and  the  several 
owners  and  occupiers  of,  or  persons 
interested  in,  any  lands  which  shall  or 
may  be  tal^en,  used,  damaged,  or  in- 
juriously affected  by  the  execution  of 
any  of  the  powers  hereby  granted ;  be 
it  further  enacted,  that  if  any  person, 
corporation,  or  trustee,  so  interested  or 
entitled,  and  capacitated  to  sell,  agree, 
convey,  or  release  as  aforesaid,  or  any 
other  person,  shall  not  agree  with  the 
said  Company  as  to  the  amoimt  of  such 
purchase-money  or  satisfaction,  re- 
compense, or  other  compensation  as 
aforesaid ;  or  if  any  of  the  parties 
entitled  to  receive  such  purchase- 
money,  satisfaction,  recompense,  or 
other  compensation  as  aforesaid,  shall 
refuse  to  accept  such  purchase- money, 
<&c.,  as  shall  be  offered  by  the  said 
Company,  and  shall  give  notice 
thereof  in  writing  to  the  said  Company 
within  21  days  next  after  such  offer 
shall  have  been  made,  and  the  party 
giving  such  notice  shall  therein  re- 
quest that  the  matter  in  dispute  may 
be  submitted  to  the  detennination  of  a 
jury;  or  if  any  of  such  parties  as 
aforesaid  shall,  for  the  space  of  21  days 
next  after  notice  in  writing  shall  have 
been  given  to  the  clerk,  agent,  or 
principal  officer  of  any  such  corpora- 
tion, or  to  any  of  such  trustees  or 
persons  respectively,  or  left  at  his  last 
or  usual  place  of  abode,  or  with  the 
tenant  or  occuyuor  of  any  lands  re- 
({uired  for  the  puryiossos  of  this  Act, 
neglect  or  refuse  to  treat,  or  »hall  not 


respective  estates  or  interests  which 
they  i*esi>ectively  are  hereby  capa- 
citated to  convey  therein  ;  or  shall  by 
reason  of  absence  be  prevented  from 
treating,  or  shall  by  reason  of  any 
impediment  or  disability,  whether 
provided  for  by  this  Act  or  *not,  be 
incapable  of  making  such  agreement, 
conveyance,  or  release,  as  shall  be 
necessary  or  expedient  for  enabling 
the  said  Company  to  take  and  use  such 
lands,  or  to  proceed  in  making  the 
said  railway  and  other  the  works 
aforesaid;  or  shall  not  disclose  and 
prove  the  state  of  the  title  to  the 
premises  of  which  they  respectively 
may  be  in  possession,  or  of  the  share, 
interest,  or  charge,  which  they  may 
claim  to  be  entitled  unto  or  interested 
in,  in  case  they  shall  be  required  to  do 
so  by  the  said  Company;  or  in  any 
other  case  where  agreement  for  com- 
pensation for  damages  incurred  in  the 
execution  of  this  Act,  or  for  the  pur- 
chase of  lands  required  for  the  purposes 
of  this  Act,  cannot  be  made  ;  then  and 
in  every  such  case  the  said  Company 
shall,  and  they  are  hereby  required, 
from  time  to  time  to  issue  a  warrant, 
either  under  their  common  seal  or 
under  the  hands  and  seals  of  three 
at  least  of  the  directors  of  the  said 
Company,  to  the  sheriff  of  the  county 
in  which  the  lands  in  question  shall  be 
situate,  or  the  matter  in  dispute  shall 
arise,  or  in  case  such  sheriff,  or  his 
under-sheriff,  shall  be  one  of  the  said 
Company,  or  enjoy  any  office  of  trust 
or  profit  under  them,  or  shall  be  in 
anyways  interested  in  the  matter  in 
question,  then  to  any  of  the  coroners 
of  such  county  not  interested  as  afore- 
said, or  if  all  the  coroners  shall  be  so 
interested  then  to  some  person  then 
living  in  the  county  and  free  from 
personal  disability,    who   shall    have 


[  •329  1 


[  *828,  H.  ] 


(1)  Cf.  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  ss.  39  to  56.— 


A.  C. 
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DoBd.       necessary  to  give  the  directors 
^,  the  proceedings  taken  together 

Railway  Co.  gu^  ^i^e  office  of  sheiifF  or  coroner  in 
[  '330  ]  the  said  county,  and  not  be  interested 
as  aforesaid,  (a  person  having  more 
recently  served  either  office,  being 
always  preferred),  commanding  such 
sheriff,  coroner,  or  other  person,  to 
impanel,  summon,  and  return,  and  the 
sheriff,  coroner,  or  other  person  is 
hereby  accordingly  empowered  and 
required  to  impanel,  summon,  and 
return,  a  jury  of  at  least  twenty-four 
sufficient  and  indifferent  men,  qualified 
according  to  the  laws  of  this  realm  to 
be  returned  for  trials  of  issues  in  his 
Majesty's  Courts  of  Record  at  West- 
minster; and  the  perscais  so  to  be 
impanelled,  summoned,  and  returned, 
are  hereby  required  to  appear  before 
the  said  sheriff,  under-sheriff,  coroner, 
or  other  person,  at  such  time  and  place 
as  in  such  warrant  shall  be  appointed, 
and  to  attend  from  day  to  day  until 
duly  discharged;  and  out  of  such 
persons  to  be  impanelled,  summoned, 
and  returned,  a  jury  of  twelve  men 
shall  be  drawn  by  the  said  sheriff,  &c., 
or  by  some  person  to  be  by  them 
respectively  appointed,  in  such  manner 
as  juries  for  trials  of  issues  joined  in 
his  Majesty's  Courtsof  Record  at  West- 
minster are  by  law  directed  to  bo 
drawn,  &c.  &c. ;  and  the  said  sheriff, 
&c.,  is  hereby  empowered  and  requii*ed, 
on  request  in  writing  by  either  party, 
to  summon  before  him  all  persons  who 
shall  le  thought  necessary  to  be 
examined  as  witnes-os,  touching  the 
matters  in  (question,  and  may  authorize 
[  •329,  «.  ]  or  *order  the  said  jury,  or  any  six  or 
more  of  them,  to  view  the  place  or 
matter  in  controversy  ;  and  such  jurj' 
shall,  upon  their  oaths,  or  being 
Quakers  upon  their  affirmations,  (which 
oaths  and  affirmations,  as  well  as  the 
ouths  and  affirmations  of  all  such  per- 
sons as  shall  be  called  upon  to  give 
evidence,  the  said  sheriff,  &c.,  is  hereby 
empowered  and  required  to  administer), 
inquire  of  and  assess  and  give  a 
verdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  of  such  lands. 


authority  to  issue  the  order.  All 
*are  to  show  that  the  Company 
but  the  only  duty  of  the  sheriff 

except  for  such  interest    therein   'a^ 
shall  have  been  of  right  purchased  by 
the    said  Company    from   any    other 
person,  and  also  the  sum  of  laoiiey  to 
be  paid  by  way  of  satisfaction,  reoo» 
pense,  or  compensation,  either  for  the 
damages  which  shall  before. that  time 
have  been  done  or  sustained  as  afore- 
said, or  for  the  future  or  temporary 
or  perpetual,    or  for   any    recairing 
damages  to  be  so  done  or  sustained  a<« 
aforesaid,  and  the  cause  or  occaxqon 
of  which  shall  have  been  in  part  only 
obviated,  removed,  or  repaired  by  th*- 
said  Company,  and  which  cannot  nr 
will  not  be  further  obviated,  removed, 
or  repaired  by  them ;  which  satisfac- 
tion, recompense,  or  compensation  for 
such  damage  or  loss  shall  be  inquired 
into  and  assessed  separately  and  di<«- 
tinctly  from  the  value  of  the  land$  so 
to  be  taken  or  used  as  aforesaid  ;  aod 
the  said  sheriff,  &c.,  shall  aocordin^r 
give    judgment   for    such    purchat^ 
money,   satisfaction,   recompense,    or 
compensation,  as  shall  be  asseesed  by 
such  jur}*- ;  which  said  verdict,  and  the 
judgment  thereon  to  be  pronoanoed  a*" 
aforesaid,  shall  be  binding  and  con- 
clusive, to  all  intents  and  purposes, 
upon    all    persons    and    corporations 
whatsoever.     Provided  alwavs,  that  in 
such  inquiry,  the  person  or  corporati<Ki 
claiming  compensation  shall   be    the 
•  plaintiff,    and    shall    have    all    such 
rights  and  privileges  as  jilaintiffs  in 
actions  at  law  are  entitled  to.     Pro- 
vided also,  that  not  less  than  fourteen 
days*  notice,  in  writing,  of  the  Xiw 
and  place  at  which  such  jury  aiv  $i' 
re<|uired  to  be  returned  shall  be  gtv«« 
by  the  said  Company  to  the  party  with 
whom  such   controversy    shall  arise, 
either  by  delivering  such  notice    to 
such  party,  or  by  leaving  the  same  at 
his  place  of  abode,  or  with  the  clerk, 
or  agent,  or  principal  officer  of  the 
corporation,  in  the  case  of  a  corpora- 
tion, or  with  some  tenant  or  occupier 
of  the  premises  intended  to  be  valued. 
or  r€s|)ecting  which  or  any  damages 
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is  to  inquire  into  *their  valae,  and 
verdict  and  judgment  are,  indeed 

to    which    any    such    question   shall 
arise. 

Sect.  42(1).  In  C4ise  any   party  to 
whom  any  money  shall  be  agreed  or 
awarded  to  be  paid  for  the  purchase  of 
any  lands  to  be  taken  or  used  under 
or  by  virtue  of  the  powers  of  this  Act, 
or  for  any  interest,  or  for  compensation 
as  aforesaid,  shall  refuse  or  neglect  to 
accept  the  same,  or  to  convey  the  pre- 
mises or  interest  in  the  premises  pur- 
chased, or  shall  refuse,  neglect,  or  be 
unable  to  make  a  title  to  such  premises, 
or  to  such  interest  in  the  premises,  to 
the  satisfaction  of  the  said  Company, 
or  shall  be  ^absent  from  England,  or 
shall  not  be  conveniently  found,  or  if 
any  party  entitled  unto  or  to  convey 
such  lands  or  such  interest  therein, 
cannot  be  conveniently  known  or  dis- 
covered, or  be  not  shown  to  the  satis- 
faction of  the  said  Company  to  be  such 
liarty,  then  and  in  every  such  case  it 
shall  be  lawful  for  the  said  Company 
to  order  the  money  so  agreed  or  awarded 
as  afore^id  to  be  paid  into  the  Bank 
of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of 
the  said  Court  of  Exchequer,  to  be 
placed  to  his  account,  to  the  credit  of 
the  parties  interested  in  the  said  lands, 
(describing  them  so  far  as  the  said 
Company  can  do),  subject  to  the  control 
and  disposition  of  the  said  Court ;  which 
said  Coui-t,  on  the  application  of  any 
party  making  claim  to  such  money  or 
any  part  thereof  by  petition,  is  hereby 
empowered,  in  a  summary  way  of  pro- 
ceeding or  otherwise,  to  order  the  same 
to  be  laid  out  and  invested  in  the  public 
funds,  and  to  order  distribution  thereof, 
or  payment  of  the  dividends  thereof, 
according  to  the  estate,  title,  or  interest 
of  the  part}'  making  claim  thereimto, 
and  to  make  such  other  order  in  the 
premises  as  to  the  said  Court  shall 
seem  proper;  and  the  cashier  of  the 
Bank   of  England  who  shall  receive 
such  money  is  hereby  required  to  give 


the  damage  done  to  them.     The 
,  to  be  binding  on  all  persons, 


[  •SSI  ] 


[  ♦33P,  «,  1 
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to  the  said  Company  a  receipt  for  such   and  Exeter 
mpney,    mentioning    and    specifying   "AILWay  Co. 
therein  for  what  and  for  whose  use 
(described  as  aforesaid)  the  same  is 
received. 

Sect.  47.  Upon  payment  or  legal 
tender  of  such  sums  of  money  as  shall 
have  been  agreed  upon  between  the 
parties,  or  awarded  by  a  j  ury  in  manner 
aforesaid,  for  the  purchase  of  any 
lands,  rents,  or  other  charge,  or  as  a 
compensation  for  any  loss  or  injury  as 
aforesaid,  to  the  respective  proprietors 
of  such  lands,  or  other  persons  respec- 
tively interested  and  entitled  to  receive 
such  money  or  compensation  respec- 
tively, within  three  calendar  months 
after  the  same  shall  have  been  so  agreed 
uix>n  or  awarded ;  or  if  the  parties  so 
respectively  interested  and  entitled  as 
aforesaid  cannot  be  found,  or  shall  be 
absent  from  England,  or  shall  refuse 
or  be  unable  from  illness  to  receive 
such  money  as  aforesaid,  or  shall 
refuse  or  neglect,  or  be  unable  to  make 
a  good  title  to  such  lands,  (to  the  satis- 
faction of  the  said  Company),  or  if  any 
party  entitled  unto  or  to  convey  such 
lands  shall  not  be  known,  or  shall  die 
after  such  agreement  or  award,  or  shall 

be  absent  from  England,  or  shall  refuse 

or  neglect,  or  be  tmable  from  illness  or 

otherwise  to  convey  the  same,  then 

upon  payment  of  such  money  into  the 

Bank    of    England    as    hereinbefore 

directed,  to  the  credit  of  the  parties 

interested  in  such  lands,  or  in  case 

such  money  shall  have  been  agreed  or 

awarded  to  be  paid  for  the  purchase  of 

any  such  lands  or  such  compensation 

as  aforesaid,  which  any  corporation, 

trustee,  or  person  under  disability,  is 

hereby  capacitated   to    convey,   upon 

pa\  ment  of  *such  money  into  the  Bank 

of  England  as  hereinbefore  directed,  to 

an  account  ex  parte  **  The  Bristol  and 

Exeter  Bail  way  Company,"  then  and 

in  every  of  such  cases  it  shall  be  lawful 

for  the  said  Company  immediately  to 


[  •831,11.  ] 


(1)  Cf.  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  ss.  76--80.— 
A.  C. 
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[  ♦332  ] 

[  'SSS  ] 


'''but  merely  as  to  the  amount  to  be  paid  ;  they  do  not  change  the 
property,  or  give  a  title  to  the  possession  of  the  *land.     The  jury 


[  ♦332,  91,  ] 


enter  upon  such  lands,  and  thereupon 
such  lands,  and  the  fee-simple  and 
inheritance  thereof,  together  with  the 
yearly  profits  thereof,  and  all  estate, 
use,  trust,  and  interest  of  all  parties 
therein,  shall  thenceforth  be  vested  in, 
and  become  the  sole  property  of  the 
said  Company,  to  and  for  the  purposes 
of  this  Act ;  aod  such  payment,  tender, 
and  conveyance,  or  euch  deposit  in  the 
Bank  of  England  as  aforesaid,  shall 
operate  to  merge  all  outstanding  or 
other  terms  of  years,  and  to  bar  and 
destroy  all  dower  and  estate  tail,  and 
other  estates  in  reversion  and  re- 
mainder, and  all  rights,  titles,  limita- 
tions, and  trusts  whatsoever  of  and  in 
the  said  lands,  &c. 

Sect.  57.  The  lands  to  be  taken  for 
the  line  of  the  said  railway  shall  not 
exceed  twenty-two  yards  in  breadth, 
except  in  those  places  where  a  greater 
breadth  shall  be  judged  necessary  for 
carriages  to  wait,  load,  or  unload,  and 
to  tuni  or  pass  each  other,  or  for  raising 
embankments  for  crossing  valleys  or 
low  groimds,  or  for  cuttings,  or  for 
erection  and  establishment  of  anv  fixed 
or  pennanent  machinery,  toll-houses, 
warehouses,  wharfs,  or  other  erections 
and  buildings,  except  at  or  near  the 
terminations  of  the  said  railway  and 
the  branches  thereof,  in  the  respective 
parishes  of  Temple,  (otherwise  Holy 
Cross),  in  the  city  and  county  of  the 
city  of  Bristol;  Bridgwater,  in  the 
county  of  Somerset ;  and  Tiverton  and 
St.  Thomas,  in  the  coimty  of  Devon ; 
and  except  also  on  commons,  downs, 
or  waste  grounds,  unless  with  the 
previous  consent  in  writing  of  the 
owners  or  occupiers  of  any  lands  which 
the  said  Company  shall  be  desirous  of 
appropriating  to  the  obtaining  greater 
space  for  the  purposes  hereinbefore 
mentioned. 

Sect.  59.  No  deviation  from  the  line 
laid  down  on  the  plan  so  authenticated 
as  aforesaid,  between  the  points  marked 
V.  and  W.  thereon,  shall  extend  to  a 
greater  distance  than  ten  yards  on 
either  side  of  such  line,  nor  between 


the  points  marked  V.  and  X . ,  and  W.  and 
Y.,  on  the  said  plan,  more  than  twenty 
yards  on  the  western  side  of  the  said 
line,  nor  between  the  points  marked  T. 
and  Z.  on  such  plan  more  than  ten  yani« 
on  the  westward  side  of  the  said  lin<> 
so  laid  down,   without  the   previou* 
consent  in  writing  of  the  owners  and 
occupiers    respectively    of    tlie    \an& 
adjoining  the  said  railway  ;  and  that 
the  said  Company,  in  making  the  said 
railway  and  other  works  by  this  Act 
authorized,  shall  not  deviate  from  the 
line  delineated  on  the  maps  or  plan.«  ^> 
deposited  with  the  clerks  of  the  peaof" 
as  hereinbefore    mentioned,   with    or 
without  the  consent  of  the  owners  or 
occupiers  of  the  lands  or  any  of  th^^ic. 
to  a  greater  distance  than  1 00  yard> : 
nor  in  ^passing  through  any  city  or 
town  to  a  greater  distance  than  t^^n 
yards  from  the  line  so  delineated  up'm 
the  said  plans ;  nor  shall  any  deviation 
to  be  made  by  the  said  Company  ext«*iid 
into  the  lands  or  property  of  any  pers-jn 
whose  name  is  not  mentioned  in  tb» 
said    book    of   reference,    unless    th^ 
name  oi^  such  person  shall  have  been 
omitted  by  mistake,  and  unless  tbf 
fact  that  such  omission  proceeded  trttsa 
mistake  shall  have  been  certified  is 
manner  hereinbefore  provided   for  in 
cases  of    imintentional  errors   in  th" 
said  book  of  reference:  provided  always, 
that  the    said    Company    shall    h&x* 
power  to  deviate  to  the  extent  herein- 
before mentioned,  and  to  make  surh 
deviation  in  the  section    as   mav  K' 
necessary'  in  consequence  thereof. 

Sect.  235.  No  proceeding  to  be  had 
or  taken  in  pursuance  of  this  Act  shall 
be  quashed  or  vacated  for  want  o^ 
form,  or  be  removed  by  rertiomn\  &e. 

Sect.  242.  And  whereas  the  probabl'' 
expense  of  making  the  said  raOwa} 
and  the  other  works  hereby  authorized 
will  amount  to  the  sum  of  l,oOO,OOrt'.. 
and  the  sum  of  750,000/.  and  upward*. 
or  one-half  thereof,  has  been  alrpady 
subscribed  for  by  severaT  persocs 
under  a  contract  binding  thenuaelrt-s 
their  heirs,  executors,  adnunistxmtors 
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are  not  even  to  ascertain  who  is  the  party  entitled  to  receive  the 

money  ;  they  are  simply  to  decide  upon  the  amount  to  be  received. 

Every  thing  necessary  to  give  the  jurisdiction  for  this  purpose  ^["d  ex^Uer 

is  stated  in  the  inquisition.     It  is  said  that  it  ought  to  state  the  Railway  Co. 

fact  that  the  whole  capital  has  been  subscribed,  because,  by  s.  242, 


and  assigns,  for  the  payment  of  the 
several  sums  by  them  respectively 
subscribed  for ;  be  it  therefore  enacted, 
that  the  whole  of  the  said  sum  of 
1 ,500,000/.  shall  be  subscribed  for  in  the 
like  manner,  before  any  of  the  powers 
given  by  this  Act  in  relation  to  the 
compulsory  taking  of  land  for  the 
purposes  of  the  said  railway  shall  be 
put  in  force. 

Sect.  243.  Provided,  that  a  cer- 
tificate under  the  hand  and  seal  of  any 
juntioe  of  the  peac^  for  either  of  the. 
respective  counties  of  Somerset  and 
Devon,  or  for  the  city  and  county  of 
the  city  of  Bristol,  or  the  city  and 
county  of  the  city  of  Exeter,  that  the 
whole  of  the  said  sum  of  1,500,000 
hath  been  subscribed  a«  aforesaid, 
(and  which  certificate  such  justice  is 
hereby  authorized  and  required  to 
grant  on  application  made  to  him  by 
the  said  Company,  and  on  production 
of  the  subscription  deed  of  or  relating 
to  the  said  Company),  shall  for  all 
purposes  whatsoever  be  conclusive 
evidence  that  the  whole  of  the  sum  of 
1,500,000/.  has  been  subscribed. 

Se<'t.  257.  Unless  the  said  Company 
shall,  within  the  space  of  two  years  to 
be  computed  from  the  passing  of  this 
Act,  agree  for,  or  cause  to  be  valued 
and  paid  for  as  in  this  Act  is  men- 
tioned, the  lands  which  they  are  by 
this  Act  empowered  to  take  or  use,  or 
otherwise  so  much  thereof  as  shall  be 
by  them  deemed  necessary  and  proper 
for  the  purposes  of  making  the  said 
railway  or  other  works  hereby  autho- 
ri7.ed,  then  and  from  thenceforth  the 
powers  which  are  hereby  gi*anted  to 
them  for  taking  or  using  such  lands 
shall  cease  and  be  utterly  void,  (save 
and  *except  with  the  consent  in  writing 
of  the  owners  and  occupiers  thereof 
respectively). 

1  Vict.  0.  xxvi. — Sect.  1.  All  the 
powers,  authorities,  provisions,  &c.  &c,, 


clauses,  matters,  and  things  contained 
in  the  said  i-ecited  Act  (6  &  7  Will.  IV. 
c.  xxxvi.)  (except  such  parts  thereof 
respectively  as  are  by  this  Act  repealed, 
altered,  or  otherwise  provided  for) 
shall  extend  and  be  construed  to  ex- 
tend to  this  Act,  and  to  the  several 
works  and  things  hereby  authorized  or 
required  to  be  made  and  done,  and 
shall  operate  and  be  in  force  in  respect 
to  the  purposes  and  objects  of  this  Act, 
and  of  the  said  recited  Act  as  altered 
and  amended  by  this  Act,  as  fully  and 
effectually  to  all  intents  and  purposes 
whatsoever,  as  if  the  same  powers, 
authorities,  provisions  &c.,  were  re- 
peated and  re-enacted  in  this  Act. 

Sect.  2.  (Recites  and  repeals  so 
much  of  the  47th  section  of  the  6  &  7 
Will.  IV.  as  is  above  set  forfch.) 

Sect.  12.  The  time  by  the  said 
recited  Act  limited  for  the  taking  or 
vmiug  of  lands  for  the  purpose  of  the 
said  undertaking  thereby  authorized, 
shall  be  and  the  same  is  hereby  revived, 
and  extended  and  enlarged  for  the 
further  term  of  three  years,  to  be  com- 
puted from  the  expiration  of  the  time 
in  such  Act  mentioned. 

Sect.  14.  Upon  payment  or  legal 
tender  of  such  sums  of  money  as  shall 
have  been  agreed  upon  between  the 
paities,  or  awarded  by  a  jurj'  in 
manner  in  the  said  i-ecited  Act  men- 
tioned, for  the  purchase  of  any  lands, 
&c.  &c.,  or  if  any  party  entitled  unto 
or  to  convey  such  lands  shall  not  be 
known,  •So.,  or  shnll refuse,  neglect,  or 
be  unable  from  any  cause  to  convey 
the  same,  then  upon  payment  of  such 
money  into  the  Bank  of  England  as  in 
the  said  recited  Act  directed,  &c.,  it 
shall  be  lawful  for  the  said  Company 
immediately  to  enter  upon  such  lands, 
&c.  &c.,  (proceeding  to  re-enact  s.  47 
of  the  former  Act,  with  an  additional 
proviso). 

41—2 
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that  must  be  done  ''before  any  of  the  powers  given  by  the  Act 

in  relation  to  the  compulsory  taking  of  land  for  the  purposes 
AND  ExBTEB  ^'  ^^^  railway  shall  ba  put  in  force.''  But  what  is  there  to  make 
Railway  Co.  it  necessary  that  this  fact  should  appear  on  the  inquisition  *?     The 

sheriff  is  not  to  adjudicate  upon  the  rights  of  the  parties ;  it  is 

a  mere  inquest  of  office  to  ascertain  the  value. 


[  *334  ]  (Parke,  B.  :  The  question  is,  whether  *it  is  not  enough  to  state 

in  the  inquisition  all  that  is  required  by  the  section  relating  to  the 
inquisition ;  and  whether,  if  there  have  been  a  non-compliance 
with  the  Act  by  the  non-payment  of  the  capital,  that  should  not 
have  come  by  way  of  answer  from  the  plaintiff.) 

It  may  also  be  answered,  that  at  all  events  the  statement  is  mere 
matter  of  form, — merely  a  sort  of  preface  to  show  that  the  sheriff 
is  acting  within  his  jurisdiction  ;  Und  if  so,  the  want  of  it  is  cured 
by  s.  285.  The  cases  furnish  no  authority  for  the  plaintiff  on  this 
point.  In  Hex  v.  Bagshaw  (i),  there  was  an  order  (of  trustees  of 
a  turnpike  road  for  diverting  a  road)  as  well  as  an  inquisition: 
and  these  were  quashed,  because,  on  the  proceedings  taken  alto- 
gether, there  appeared  to  be  no  jurisdiction.  In  Rex  v.  Mayor  **f 
Livcrpod  (2),  the  notice  required  before  the  proceeding  by  inquisition, 
was  not  in  fact  given. 

(Parke,  B.  :  There  is  in  that  case  the  opinion  of  Lord  Mansfikld, 
that  the  notice  ought  to  have  appeared  upon  the  inquisition :  bnt 
in  fact  there  was  no  notice  there.) 

In  Rex  v.  Trustees  of  Nortrich  v.  JVatton  Roa'h(s),  the  Court 
appeared  to  think  the  inquisition  bad,  because  it  did  not  set  oat 
that  the  parties  had  been  served  with  notices  to  treat,  although 
there  was  no  decision  on  the  point.  Here,  however,  the  inquisition 
does  set  out  that  fact.  The  case  of  Reg.  v.  South  Holland  Draiua^ 
Committee  (4)  admits  of  the  same  answer.  There  the  Court  refubed 
a  certiorari  to  bring  up  the  inquisition,  on  the  ground  that  the 
party  had  waived  the  notice  rendered  necessary  by  the  Act  of 
Parliament ;  and  all  that  was  said  as  to  the  necessity  of  its 
appearing  on  the  face  of  the  inquisition  is  therefore  extra-judicial. 
Again,  in  the  case  of  Reg.  v.  Trustees  of  Swansea  Harbour  (5),  ibe 


(1)  7T.  B.  363. 

(2)  4  Burr.  2244. 

13)  3  Ad.  &  El.  363 ;  1  N.  &  P.  32. 


(4)  47  E.  B.  618  (8  Ad.  ft  El.  4i9\ 
(b)  8  Ad.  &  £U  4S9. 
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point  was  not  decided,  the  Court  holding  that  such  an  objection       Doe  d. 

Pawe 

could  not  be  insisted  on  by  the  trustees,  whose  *duty  it  was  to  give  9. 

the  notice:    and  the  judgment  of  Littledale,  J.,  would  rather  ^"^  e"btbb 
go  to  show  that  the  statement  was  unnecessary  altogether.  Railway  Co. 

[  ♦835  ] 

(Parke,  B.  :  I  see  the  sheriff  is  to  give  a  judgment ;  therefore 
every  thing  necessary  to  give  him  jurisdiction  should  appear  on 
the  inquisition  and  judgment,  or  some  part  of  it.) 

It  does  so.  It  is  not  a  judgment  to  bind  any  right,  or  give  any 
title ;  it  is  only  a  judgment  on  the  inquisition,  which  is  merely  as 
to  value.  This  is  but  a  step  in  the  proceedings ;  as  such,  it  is 
perfect  on  the  face  of  it,  inasmuch  as  it  shows  that  the  matters 
rendered  necessary  preliminaries  by  the  25th  section,  had  been  done. 

Secondly,  with  regard  to  the  question  as  to  the  deviation,  which 
depends  upon  the  construction  of  the  57th  and  59th  sections  of 
the  Act.  S.  57  limits  the  breadth  of  the  lands  to  be  taken  for 
the  line  of  the  railway,  except  in  those  places  where  a  greater 
breadth  shall  be  judged  necessary  for  carriages  to  wait,  load  or 
unload,  &c.,  &c.,  and  except  with  consent  of  the  owners,  to  twenty- 
two  yards.  Then  s.  59  enacts,  that  ''  no  deviation  from  the 
line  laid  down  in  the  plan  ''to  be  deposited  with  the  clerk  of  the 
peace,  shall  extend,  within  certain  points  mentioned,  to  a  greater 
distance  than  ten  yards  ''  on  either  side  of  such  line :  '*  and  that  the 
Company,  in  making  the  railway  and  other  works  authorized  by 
the  Act,  shall  not  deviate  from  the  line  delineated  on  the  plan, 
with  or  without  consent,  to  a  greater  distance  than  100  yards.  The 
effect  of  that  clause  is  merely  to  substitute  the  deviated  line  for  the 
original  line,  with  the  same  powers,  with  respect  to  the  making  of 
cuttings,  embankments,  &c.,  as  belonged,  by  s.  8,  to  the  original 
line.  The  admeasurement  of  the  100  yards  is  to  be  from  '*  the 
line  delineated  on  the  plan,'*  i.e.  the  line  of  passage  of  the  railway 
itself:  there  is  nothing  on  the  plan  to  show  the  cuttings  or  embank- 
ments. Measuring  from  that  point,  the  substituted  line  is  within 
the  100  yards.  The  Company  have  power  to  make  such  devia- 
tion in  the  section  as  may  be  necessary  in  consequence  *of  the  [  '336  ] 
deviation  of  the  line :  it  is  clear,  therefore,  that  it  is  not  to  be  a 
mere  surface  measurement.  There  is  no  deviation — no  change  de 
via — by  merely  extending  the  cuttings. 

Thirdly,  the  objection  that  some  other  land  has  been  taken  for 
the  deviation  which  is  not  within  the  Act,  cannot  avail  the  plaintiff. 
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Dob  d.  (Parke,  B.  :  The  answer  is,  that  yon  have  agreed  with  the  owner. 

Payne 

^^  What  have  the  rest  of  the  world  to  do  with  it  ?    You  cannot  take 

Thk  ^bistol  compulsorily  land  not  mentioned  in  the  plan ;  but  that  does  uot 
kailwat  Co.  prevent  you  from  taking  by  agreement  lands  not  mentioned,  if  the 
deviation  be  within  the  100  yards.) 

Fourthly,  it  is  objected  that  the  powers  of  the  6  &  7  Will.  IV.  had 
ceased,  and  were  not  properly  revived  at  the  time  when  this  laud 
was  taken.  The  first  section  of  the  1  Vict.  c.  xxvi.  incorporatefc 
into  it  all  the  powers,  authorities,  clauses,  &c.,  of  the  former  Act, 
as  fully  as  if  they  were  repeated  and  re-enacted  therein.  Then 
s.  14  enacts,  that  on  payment  or  tender  of  such  sums  of  money  as 
shall  have  been  agreed  upon,  or  awarded  by  a  jury,  for  the  purchase 
of  lands,  or,  if  {inter  alia)  the  parties  shall  refuse,  neglect,  or  be 
unable  to  convey  the  same,  then  upon  payment  of  such  money 
into  the  Bank  of  England,  as  in  the  recited  Act  directed,  it  shall 
be  lawful  for  the  Company  to  enter  upon  the  lands.  Here,  at  the 
time  when  the  first  Act  expired,  nothing  remained  to  be  done  but 
the  payment  of  the  money  into  the  Bank,  which  was  done,  after 
the  passing  of  the  second  Act,  in  the  manner  directed  by  the  fir^t 
Act,  and  was  therefore  well  done  under  the  provisions  of  s.  14. 

ErlCf  Cronder,  and  Fitzherbert,  votitra  : 

First,  as  to  the  question  of  deviation,  which  is  one  of  very  gi-eat 
importance.  Hitherto  all  persons  have  supposed  that  they  would 
have  notice  before  their  lands  were  taken  for  the  purposes  of  the 
[  *337  ]  railway,  but  by  the  construction  the  Court  ♦is  called  upon  by  the 
other  side  to  adopt,  it  may  happen  that  although  the  deviation  of 
the  actual  line  of  the  railway  is  but  ninety-nine  yards,  the  landb 
of  a  person  100  yards  further  off  may  be  taken  for  a  cutting. 

(Parke,  B.  :    If  they  be  mentioned  in  the  plan  and  books  of 
reference ;  there  is  no  compulsory  power  except  over  them.) 

The  plaintiff  contends  that  the  deviation  in  s.  59,  means  a  deviatiou 
in  taking  lands  as  well  as  in  making  the  line  of  railway.  The 
** lands  to  be  taken  for  the  line'*  of  the  railway,  in  s.  57,  clearly 
mean  the  lands  to  be  taken  for  cuttings,  &c.,  as  well  as  for  the 
railroad  itself.  It  is  to  l)e  of  the  breadth  of  twenty-two  yards  only 
when  on  a  perfect  plane,  but  a  greater  breadth  is  allowed  in  the 
case  of  embankments,  cuttings,  &c.  &o.  The  line,  therefore,  here 
means  the  twenty-two  yards  or  greater  necessary  breadth.    Then 
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B.  59  provides,  that  no  deviation  from  the  line  laid  down  on  the       Doe  d. 
plan,  between  certain  points,  shall  extend  to  a  greater  distance  ^^ 

than  ten  yards  on  either  side  of  such  line.     There,  again,  the  line  '"'"^  Bkistol 

AND   1!<XETER 

means  the  twenty-two  yards,  from  the  side  of  which  the  measure-  Railway  Co. 
ment  is  to  be.  It  then  goes  on  to  enact,  that  the  Company,  in 
making  the  railway  and  other  works  authorized  by  the  Act,  shall 
not  deviate  from  the  line  delineated  on  the  plan  above  100  yards ; 
nor  shall  any  deviation  **  extend  into  the  lands  **  of  any  person 
not  mentioned  in  the  book  of  reference,  unless  omitted  by  mistake. 
Here  the  language  corresponds  with  the  expression  in  s.  57,  as  to 
the  **  lands  to  be  taken  for  the  line,''  and  shows  that  the  deviation 
means  the  whole  extent  to  which  the  lands  are  to  be  taken.  The 
object  of  all  these  clauses  is  to  protect  the  landowners,  and  they 
ought  to  be  so  construed  as  to  effectuate  that  object.  Suppose  a 
party  has  a  field  within  the  100  yards,  and  therefore  his  name  and 
that  of  the  field  is  mentioned  in  the  book  of  reference,  but  he  has 
also  other  land  several  fields  off,  can  the  Company  take  that  for 
cuttings  ?  Such  is  the  consequence  of  the  construction  contended 
for  on  the  other  *side.  It  is  submitted,  however,  that  the  proper  [  •aas  ] 
construction  is,  in  measuring  the  100  yards,  to  place  the  deviated 
as  well  as  the  parliamentary  line  on  perfectly  level  ground,  and  to 
exclude  from  consideration  all  discretionary  additions.  The  incon- 
venience of  the  contrary  construction  will  be  more  apparent  in  the 
case  of  a  town,  where  only  ten  yards'  deviation  is  allowed,  but 
forty  or  fifty  might  be  required  for  cuttings. 

Secondly,  it  is  admitted  that  the  inquisition  must  show  jurisdic- 
tion ;  but  it  is  said  that  the  jurisdiction  is  to  be  assumed  as  to  matters 
required  by  other  sections  of  the  statute,  until  it  be  negatived. 

(Parke,  B.  :  There  are  cases  to  show  that  an  excuse  mentioned 
in  a  proviso  need  not  be  noticed  in  a  conviction.  Here  s.  242  is  in 
the  nature  of  a  proviso,  cutting  down  all  the  compulsory  powers 
previously  given.) 

It  is  not  in  the  form  of  a  proviso ;  it  is  rather  a  preliminary  to  all 
the  compulsory  clauses. 

Thirdly,  as  to  the  operation  of  the  two  Acts  of  Parliament  taken 
together.  There  was  a  chasm  between  the  Acts,  from  the  19th  of 
May  to  the  11th  of  June,  during  which  period  all  the  compulsory 
powers  were  gone.  The  inquisition  was  held  while  the  first  Act 
was  in  force :  but  something  yet  remained  to  be  done  before  the 
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Dob  d.       defendants  could  acquire  title  ;  viz.  the  payment  into  the  Bank  of 

IP  A  YNE 

9.  England  under  s.  47,  which  is  to  be  upon  a  refusal  or  neglect  to 

AND  Ex^BTKR  ^^nvey.     The  first  Act  expired  before  the  application  was  made  for 
Railway  Co.  that  purpose :  the  question  is,  did  the  subsequent  Act  revive  it 

for  this  purpose?  S.  1  merely  incorporates  the  clauses  of  the 
former  Act,  as  if  re-enacted  from  that  time ;  s.  2  repeals  that  part 
of  8.  47,  which  gave  the  title  on  payment  of  the  money,  and  s.  14 
re-enacts  it  with  an  additional  proviso ;  but  it  cannot  be  said  to 
revive  it  as  to  past  transactions.  The  payment  into  the  Bank  is 
to  be  made  '*  in  the  manner  in  the  recited  Act  mentioned/'  but  not 
under  the  old  Act.  Then  s.  12  revives  and  extends  the  time  for 
[  *»39  ]  taking  or  using  lands,  for  the  further  *term  of  three  years  from 
the  expiration  of  the  time  mentioned  in  the  6  &  7  Will.  IV. ;  but 
it  has  no  words  giving  a  continuing  validity  to  proceedings  had 
under  the  former  Act. 

(Parke,  B.  :  Sect.  14  may  be  read  so  as  to  embrace  all  valuations 
under  former  inquisitions  :  the  words  *'  shall  have  been  agreed  upon 
or  awarded,"  were  probably  introduced  for  that  very  purpose.  Why 
should  the  Company  go  through  the  expensive  form  of  a  new 
inquisition  ?) 

The  effect  of  the  repeal  of  an  Act  of  Parliament  is  completely  to 
obliterate  it,  as  if  it  had  never  passed,  except  as  to  transactions 
completely  carried  into  effect :  Key  v.  Goodwin  (i),  Surteeit  v. 
Ellison  (2).  Then,  are  those  words  in  the  14th  section  sufficient 
to  revive  that  which  has  become  wholly  nugatory  and  void  ?  More- 
over, the  subsequent  words  are,  **  if  any  party  shall  refuse,  neglect,*' 
&c.,  not  ''  shall  have  refused  or  neglected."  Here  the  order  which 
was  the  foundation  of  the  payment  was  not  obtained  until  the  12th 
of  June,  there  was  therefore  no  neglect  or  refusal  under  the  new  Acs. 
The  last  point,  as  to  the  effect  of  passing  through  Kniveton  s 
land,  is  included  within  the  first,  if  the  construction  of  the  Act 
contended  for  by  the  plaintiff  be  the  correct  one. 

Parke,  B.  : 

It  seems  to  me  that  this  rule  ought  to  be  discharged.  The  Arai 
question  which  has  been  made  in  this  case  is,  whether  the  inquisi- 
tion was  sufficient. 

(1)  31  R.  R.  500  (6  Bing.  576).  (2)  9  B.  &  C.  750;  2  Man.  &  Bt. 

dm. 
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Now  it  must  be  admitted,  according  to  the  authorities  on  this       DoEd. 

Pa  VKF 

subject,  that  inasmuch  as  there  is  to  be  an  extraordinary  jurisdic-  r, 

tion  exercised  by  the  sheriff,  in  giving  judgment  as  to  the  amount  ^""  kxktbr 

of   compensation,  every  thing  that  was  made  preliminary  by  the  Railway  Co. 

Act  of  Parliament  ought  to  be  set  out  on  the  face  of  the  inquisition. 

The  question  is,  whether  all  that  the  Act  makes  necessary  is  set  out 

on  the  *face  of  the  inquisition,  at  the  foot  of  which  is  the  sheriff's      L  *8^^  ] 

judgment.     It  'seems  to  me  that  it  is.     All  that  the  Act  requires  in 

the  first  instance,  is  to  be  found  in  the  25th  section ;  and  it  appears 

to  me  that  every  thing  which  that  section  makes  necessary  has  been 

duly  set  out  on  the  face  of  the  inquisition.     The  only  question  is, 

whether  what  is  made  necessary  by  the  242nd  section  ought  to  have 

been  set  out :  and  it  seems  to  me  that  that  section,  although  it  is 

not  in  the  terms  of  a  proviso,  is  in  substance  a  defeasance  of  all 

the  powers  given  by  the  Act  of  Parliament  to  enable  the  Company 

to  take  compulsory  possession  of  lands,  and  that  this,  so  coming 

by  way  of  defeasance,  would  be  an  answer,  and  ought  to  come 

from  the  other  side,  and  need  not  be  set  out  on  the  face  of  the 

inquisition  and  judgment.     It  is  perfectly  well  settled,  that  every 

thmg  that  comes  in  reality  by  way  of  proviso  and  defeasance,  need 

not  be  inserted  in  a  conviction,  but  must  come  by  way  of  defence. 

In  this  case  we  think.it  was  incumbent  on  Mr.  Payne,  in  order  to 

do  away  with  the   effect  of    the  inquisition,  and  to  prevent  the 

Company  from  acting  on  it,  to  have  shown  on  his  part  that  the 

1,500,0002.  had  not  been  subscribed. 

The  next  and  important  question  in  this  case  is,  whether  the 
Company  were  authorized  to  make  a  deviation  in  the  direction  in 
which  the  deviation  in  question  was  made.  It  appears  on  the 
evidence  on  the  cause,  that  the  new  railroad  was  within  100  yards 
of  what  would  have  been  the  centre  of  the  rails  of  the  old  parlia- 
mentary railroad,  but  that  the  cuttings  went  considerably  beyond 
the  100  yards.  The  question  is,  whether  the  Company  were 
authorized  to  make  these  cuttings  beyond  the  100  yards ;  and  it 
appears  to  me  clearly  that  they  were. 

In  order  to  decide  that  question,  we  must  refer  to  the  different 
sections  in  the  Act  of  Parliament  which  give  the  Company  the 
power  of  making  the  railroad,  and  the  power  of  deviating.  (His 
Lordship  read  the  5th  section  of  the  6  &  7  Will.  IV.  c.  xxxvi.)  If 
the  Act  of  Parliament  had  *stood  there,  and  there  had  been  no  [  •341  ] 
permission  given  to  make  any  deviation,  and  there  had  been 
no  restriction  as  to  the  width  of  the  railway,  the  Company  would 
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Doe  d.       liave  been  bound  to  make  the  railroad  precisely  in  the  mode  pointed 

p.  out  in  the  parliamentary  plan,  of   a   convenient  and  reasonable 

AND  Exeter  width.     But  the  57th  section  then  restricts  the  width  which  they 

Railway  Co.  are  not  to  exceed,  but  they  may  have  any  width  they  please  within 

those  limits.  (His  Lordship  read  s.  57.)  That  would  have  em- 
powered the  Company  to  make  a  railroad  twenty-two  yards  in 
width,  if  they  pleased ;  and,  in  applying  the  parliamentary  line 
to  the  road,  they  must  have  taken  it  along  the  centre  of  the  twenty- 
two  yards,  and  having  fixed  the  line  in  which  it  was  to  go»  they 
might  have  a  railroad  of  the  width  of  twenty-two  yards  on  the 
plane,  and  then  would  be  authorized  to  make,  beyond  that  space, 
embankments  and  cuttings  reasonable  and  necessary  according  to 
the  nature  of  the  soil,  and  toll-houses,  warehouses,  wharfs,  and 
places  for  the  carriages  to  stand  or  turn. 

Now  comes  the  59th  section,  on  which  this  question  turns.  (His 
Lordship  read  that  section.)  It  appears  to  me  that  the  trae  con- 
struction of  that  clause  is,  that  the  Company  may  make  a  railroad 
in  a  new  line,  which  new  line  shall  be  on  a  Une  to  be  laid  down. 
not  exceeding  100  yards  from  the  old  line.  I  feel  no  doabt  or 
difficulty  about  it ;  and  any  other  construction  would  lead  to  ven* 
great  inconvenience.  It  is  the  same  as  if  they  were  authorized  to 
alter  the  parliamentary  plan  in  that  way,  and  to  make  a  new  road 
in  the  altered  direction.  The  proper  mode  of  comparing  the  old 
line  and  the  new  line,  would  be  this :  supposing  you  laid  down  on 
the  surface  of  the  ground  a  thin  piece  of  string  or  tape,  the  thinner 
the  better,  exactly  in  the  line  originally  authorized  by  the  Act  of 
Parliament,  (which  would  be,  I  take  it,  in  the  centre  of  the  twenty* 
two  yards),  you  may  then  lay  down  a  new  tape,  at  a  distance  not 
[  *M2  ]  exceeding  100  yards  "^from  the  old  tape,  and  may  make  the  snlr 
stituted  railroad  in  that  direction :  that  being  so,  you  have  all  the 
powers  in  respect  to  the  new  line  as  you  had  with  respect  to  the  old 
line ;  you  may  make  all  the  cuttings  or  embankments  reasonable 
and  proper,  and  all  the  erections  and  buildings  necessary  for  this  nev 
line,  just  as  if  the  new  line  had  been  inserted  in  the  parliamentan 
plan,  at  a  distance  of  100  yards  from  the  former.  It  follows  from 
this,  that  the  measurement  is  to  be  a  horizontal  measaremeiii 
from  the  one  to  the  other,  that  is,  it  is  to  be  according  to  the  base. 
It  is  said,  however,  that  this  is  a  great  hardship  on  the  proprieloi> 
of  lands,  for  they  have  no  notice  of  the  intention  of  the  Legislature 
to  give  such  powers  to  the  Company.  But  the  proprietors  of  land- 
are  bound  to  construe  the  Act  according  to  its  true  meaning;  d 
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then  this  be  the  true  constraction  of  the  Act,  they  are  required  to       Dos  d. 
take  notice  of  that  true  construction.     It  is  said,  this  would  be  a  r. 

great  hardship  on  persons  whose  names  are  not  inserted  in  the  book  ^^^  ex^eteb 
of  reference,  and  would  enable  the  Company  to  make  slopes,  and  Railway  Co. 
erect  their  works,  out  of  the  proper  places  entered  in  the  book. 
But  it  appears  to  me  that  that  by  no  means  follows  from  the  posi- 
tion we  have  laid  down,  but  that  it  would  be  incompetent  to  the 
Company,  in  making  their  new  line,  to  trespass  at  all  on  the  lands 
of  persons,  without  their  consent,  whose  names  were  not  contained 
in  the  books  of  reference  ;  because  they  are  to  exercise,  with  respect 
to  the  new  line,  all  the  powers  they  had  as  to  the  old  line ;  that  is, 
they  may  make,  with  respect  to  the  new  line,  all  proper  works  and 
conveniences  '*  in,  under,  and  over  the  lands  delineated  in  the  plan, 
and  described  in  the  books  of  reference.*'  Therefore,  they  cannot 
make,  without  the  consent  of  the  owners,  any  works,  except  upon 
lands  which  are  specified  in  the  books  of  reference,  and  delineated 
on  the  plan.  It  seems  to  me,  therefore,  that  if  any  other  construc- 
tion than  this  were  to  *be  put  upon  the  Act  of  Parliament,  it  would  [  *343  J 
be  productive  of  great  uncertainty  and  inconvenience  ;  because  it 
is  impossible  to  tell,  before  they  have  cut  the  railroad,  and  have 
got  it  at  the  proper  level,  what  will  be  the  degree  of  slope  that 
will  be  required  for  it ;  that  must  depend  entirely  on  the  nature 
of  the  strata  through  which  the  railroad  is  made :  and  if  the 
powers  of  the  Company  were  to  depend  on  what  might  turn  out 
to  be  the  length  of  the  slope  required,  it  would  be  impossible  to 
work  with  a  certainty  of  being  within  the  powers  given  by  the  Act 
of  Parliament.  It  appears  to  me,  therefore,  that  the  principal 
objection  in  this  case  is  disposed  of. 

Then  there  is  another  objection,  that  the  railroad  was  made  over 
the  lands  of  a  Mr.  Kniveton,  whose  name  is  not  mentioned  in  the 
books  of  reference,  nor  in  the  plan,  with  reference  to  this  particular 
property.  It  seems  to  me  that  that  is  no  objection.  The  59th 
section  provides,  that  the  deviation  shall  not  be  made  through  any 
land  not  mentioned  in  the  books  of  reference  ;  and  if  this  deviation, 
that  is,  the  new  line  which  the  Company  are  authorized  to  make, 
have  trespassed  on  ^fr.  Kniveton's  lands,  it  would  be  unauthorized 
by  the  Act  of  Parliament,  and  that,  probably,  whether  with  or 
without  the  consent  of  Mr.  Kniveton ;  because,  for  the  benefit  of 
all  persons,  landowners  and  all  others  interested  in  the  railroad,  it 
is  provided  that  it  shall  not  deviate  beyond  the  100  yards,  with  or 
without  the  consent  of  any  one.     But  the  line  of  deviation  in  the 
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Doe  d.       new  railroad  does  not  go  apon  his  land,  though  some  of  the  slopes 

,..  necessary  to  make  that  line  extend  into  it.    With  respect  to  that. 

AND  ExBTEB  ^^'  Knivoton  alone  has  to  complain ;  and  if  he  give  his  consent, 

Railway  Co.  it  is  no  objection  on  the  part  of  any  other  person  interested  in  the 

railroad. 

That  disposes  of  all  the  objections  in  the  case,  except  the  last 
Now  the  last  objection  is,  that  the  inquisition  was  taken  under  the 
[  •344  ]      old  Act  of    Parliament,  which  expired,  *in  consequence  of  the 
operation  of  the  257th  section,  on  the  19th  of  May,  1838. 

In  this  case,  the  inquisition  was  held  within  the  two  years,  hat 
the  payment  into  the  Bank  of  England  did  not  take  place  aniil 
after  the  expiration  of  that  period.  At  that  time,  there  is  no  doubt 
that,  under  the  Act  of  the  6  &  7  Will.  IV.,  the  Company  had  no 
power  to  enter  upon  the  lands  in  question.  The  question  then  i^ 
to  what  extent  are  the  powers  of  that  Act  revived  by  the  statute  of 
1  Vict.  c.  xxvi.  ?  The  first  clause,  which  incorporates  the  provisions 
of  the  old  Act  with  respect  to  the  works  to  be  done  under  the  new 
Act,  does  not  appear  to  me  to  bear  upon  this  question  :  but  I  think, 
on  the  proper  construction  of  the  14th  section,  power  is  given  to 
the  Company  to  act  upon  the  findings  of  the  jury,  on  inquisitions 
taken  under  the  former  Act.  It  appears  to  me  to  have  been  the 
intention  of  the  Legislature  to  give  effect  to  all  the  inquisiti<»i& 
that  had  been  taken  under  the  old  Act.  (His  Lordship  read 
8.  14.)  Now  it  seems  to  me  that  that  clause  enables  the  Companv 
to  proceed  on  an  old  inquisition,  acting,  as  to  all  future  steps,  in 
the  manner  directed  by  the  14th  section  ;  and  they  could  not  have 
paid  the  money  into  the  Bank  of  England,  unless  there  had  been 
a  refusal  or  neglect  to  make  out  a  title,  according  to  the  provisions 

• 

of  the  former  Act,  and  according  to  the  provisions  of  this  14tb 
section.  It  becomes,  therefore,  a  short  question  of  fact,  whether 
there  was  in  this  case,  on  the  part  of  Mr.  Payne,  any  neglect  to 
make  out  a  good  title  to  such  lands  to  the  satisfaction  of  tht 
Company.  Now  the  facts  are,  that  this  Act  of  Parliament  came 
into  operation  on  the  11th  of  June,  and  that  upon  the  12th  of 
June,  an  application  was  made  to  the  Court  of  Exchequer  for  an 
order  to  pay  in  the  money;  and  on  the  21st  of  June,  the  mon^y 
was  paid  in.  Now  the  question  Is,  whether  there  was  in  this  case 
reasonable  evidence  to  go  to  the  jury ;  if  there  was,  all  the  points 
[  *345  ]  in  the  case  being  referred  to  us,  we  are  to  decide  as  *if  we  were  in 
the  place  of  the  jury.  The  Company  had  to  show  that  there  was 
neglect  between  the  11th  of  June  and  the  2l3t,  and  not  between 
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the  11th  and  12th,  when  the  order  was  obtained  by  the  Company       do«  d. 

Paynk 
provisionally,  in  order  thereafter  to  pay  the  money ;  if  they  pay  the  v, 

money  within  two  months  after  the  neglect  or  refusal — if  there  has  J"  exetbr 

been  a  sufficient  neglect  or  refusal  to  make  out  a  title — they  are  Railway  Co. 

entitled  to  proceed  under  this  Act  of  Parliament.     The  question 

therefore  is,  not  whether  there  was  a  sufficient  time  between  the 

11th  and  12th  of  June,  when  the  order  was  obtained,  but  between 

the  11th  and  the  21st  of   June,  when  the  money  was  paid  into 

Court,  to  see  if   Mr.   Payne  had  been  guilty  of  neglect  in  not 

making  out  his  title.     Can  there  be  the  least  doubt  of  that?    It 

is  clear  Mr.  Payne  meant  to  keep  the  Company  at  arm's  length, 

and  do  nothing.     The  neglect  to  make  out  a  title  for  ten  days, 

after  he  knew  what  had  taken  place,  was  amply  sufficient  to  justify 

the  Company  in  paying  the  money  into  Court.     It  seems  to  me, 

therefore,  that  on  this  last  objection  also,  the  defendants  are  entitled 

to  succeed,  and  consequently  that  the  rule  ought  to  be  discharged. 

Alderson,  B.  : 

I  am  of  the  same  opinion.    It  appears  to  me  that  the  defendants 
are  entitled,  on  all  the  points  in  the  case,  to  retain  their  verdict. 

With  respect  to  the  deviation,  which  seems  to  be  the  principal 
point  on  which  the  opinion  of  the  Court  was  sought  to  be  obtained, 
as  a  guide  for  the  construction  of  Acts  of  Parliament  of  this  kind 
in  future,  it  appears  to  me,  I  own,  to  be  a  very  simple  question. 
In  the  parliamentary  plan  a  line  is  laid  down,  and  a  certain 
deviation  from  that  line  is  permitted  to  take  place.  The  parlia- 
mentary plan  is  to  be  the  guide  for  persons  taking  it  in  their  hands, 
to  know  in  what  direction  the  railroad  is  to  go  across  the  face  of 
the  country.  What  is  **  the  line  "  laid  down  in  the  parliamentary 
plan  ?  What  *line  across  the  face  of  the  country  does  it  represent  ?  [  '346  ] 
It  appears  to  me  that  it  represents  the  medium  filum  riee  of  the 
railway  which  is  to  be  thereafter  made  ;  and  the  deviation  which  is 
to  be  allowed  is  to  be  a  deviation  between  the  mcdUnn  fihim  vm  of 
the  railway,  as  described  by  the  parliamentary  plan,  and  the  medium 
fihnn  vi<e  of  the  railway  which  is  ultimately  to  be  laid  down  ;  and 
if  between  these  two  corresponding  points  an  interval  of  not  more 
than  100  yards  exists,  measured  in  a  horizontal  level,  the  deviation 
does  not  exceed  that  which  is  allowed  by  the  Act  of  Parliament  to 
be  made.  That  appears  to  me  to  be  a  correct  definition  of  the 
deviation  allowed  by  the  59th  section  of  the  Act ;  and  if  that  be 
so,  according  tr)  the  evidence  in  this  case,  the  distance  between  the 
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DoBd.        two  lines  does  not  exceed  the  limit  which  the  Act  of  Parliament 
Patne       ,  .,   , 

r,  has  provided. 

Ind  ExI^ku  ^^*  '^^  is  suggested  to  us  that  the  word  '*  deviation  "  cannot 
Railway  Co.  have  this  sense,  and  cannot  mean  the  interval  between  the  two 
media  fiUi  vice^  by  reason  of  the  words  in  the  same  clause,  which 
provide  that  ^'  the  deviation  shall  not  extend  into  "  lands  not 
mentioned  in  the  books  of  reference.  I  perfectly  agree  that  the 
deviation  cannot  extend  into  lands  not  mentioned  in  the  l^ooks  of 
reference  ;  and  inasmuch  as  this  is  a  parliamentary  bargain 
between  the  public  (including  the  railway  proprietors)  on  the  one 
side,  and  individuals  on  the  other,  I  agree  that  it  must  be  faithfully 
and  correctly  performed,  and  there  can  be  no  deviation  at  all  into 
lands  not  mentioned  or  defined  by  the  Act  of  Parliament;  for, 
although  the  parties  themselves  might  permit  the  Company  to  ^'o 
over  some  of  their  lands,  yet  other  people  have  an  interest  not  to 
allow  it.  But  this  provision,  as  it  appears  to  me,  does  not  extend 
to  more  than  the  line  of  railway — it  does  not  extend  to  slopes  and 
embankments.  The  railway  itself  can  go  only  to  a  certain  distan(¥ 
from  the  original  line,  and  when  it  does  not  exceed  that  distance, 
it  can  be  of  no  importance  to  the  parties  through  whose  lands  it 
r  *.S47  ]  ^passes,  whether  the  lands  of  other  people  be  taken  for  slopes  or 
embankments,  provided  they  be  taken  with  their  consent;  they 
cannot  be  taken  without.  It  therefore  appears  to  me,  if  the  line  ot 
deviation  does  not  go  into  lands  not  contained  in  the  books  of 
reference,  it  is  competent  for  the  Company  to  proceed  with  their 
slopes  and  embankments  in  other  lands,  provided  they  have  the 
consent  of  the  parties  to  whom  those  lands  belong,  and  not 
without. 

I  am  of  opinion,  therefore,  that  this  first  objection  fails:  with 
respect  to  the  others,  I  shall  not  say  much  about  them,  as  they 
appear  to  have  been  already  fully  gone  into  by  my  brother  Parke. 
The  last  objection,  as  to  the  operation  of  the  two  Acts  of  Parlia- 
ment, cannot  prevail.  There  can  be  no  doubt  that  the  provision" 
of  the  14th  section  were  framed  for  the  express  purpose  of  having 
reference  to  antecedent  inquisitions,  which  had  been  taken  under 
the  former  Act.  Then  all  the  rest  is  a  question  for  the  jury ;  and 
when  we  look  at  all  the  circumstances  of  this  case,  can  we  donbt 
that  the  jury,  properly  directed,  would  have  found  that  this  parly 
had  refused  or  was  unable  to  complete  his  title  to  the  satisfaction 
of  the  Company  ?  in  which  case  the  Company  have  a  right  to  pay 
the  money  into  the  Bank,  and  give  themselves  a  good  title. 


VOTi.  liV. 
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GURNBY,  B.  :  I>OB  d, 

Payne 
I  entirely  concur  with  my  learned  brothers  in  ever)'  respect  as  to  v. 

*  •         The  BristoIj 

which  they  have  given  judgment,  and  I  should  only  be  repeating  ^^^  Exeter 
in  worse  language  that  which  they  have  said,  were  I  to  say  more.  ^^^^^^"^  Co. 

EoLFE,  B. : 

I  did  not  hear  the  first  part  of  the  argument ;  what  I  did  hear 
induces  me  to  come  to  the  same  opinion  as  the  rest  of  the  Court. 

Rule  dischnrgeiL 


ERODES  V.   SMETHURST. 

(6  Meeson  &  Welsby,  351  ;  S.  C.  9  L.  J.  Ex.  330.) 

[Reported  with  case  in  the  Court  below  in  51  R.  R.  479.] 


1840. 

Exchequer 
Chavwer, 

[  351  ] 


COENFOOT   r.   Sir  P.    G.    FOWKE,   Bart.  (1). 

(6  Meeson  &  Welsby,  3o8— 387 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  297.) 

Assumpsit  for  the  non-performance  of  an  agreement  to  take  a  ready- 
furnished  house.  Plea,  that  the  plaintiff  caused  and  procured  the  defendant 
to  enter  into  the  agreement  by  means  of  fi-aud,  covin,  and  misrepresentation 
of  the  plaintiff,  and  others  in  collusion  with  him ;  on  which  issue  waH 
joined.  It  appeared  at  the  trial,  that  the  plaintiff  had  employed  one  C.  to 
let  the  house  in  question,  and  the  defendant  being  in  treaty  with  C.  for 
taking  it,  asked  him  "  if  there  was  any  objection  to  the  house,"  to  which 
he  answered  that  there  was  not ;  and  the  defendant  entered  into  and  signed 
the  agreement,  but  afterwards  discovered  that  the  adjoining  house  was  a 
brothel,  and  on  that  ground  declined  to  fulfil  the  contract.  It  appeared 
that  the  plaintiff  knew  of  the  existence  of  the  brothel  before,  but  C,  the 
agent,  did  not :  Held  (Ijord  Abinoer,  C.  B.,  ffiesfiituutr)^  that  it  was  not 
sufficient  to  support  the  plea  that  the  repix>sentation  turned  out  to  \ye 
untrue,  but  that  for  that  purpose  it  ought  to  have  been  proved  to  have 
been  fraudulently  made ;  that  as  the  representation  was  not  embodied  in 
the  contract,  the  contract  could  not  be  affected  by  it,  unless  it  were  a 
fraudulent  representation ;  and  that  the  knowledge  of  the  plaintiff  of  the 
existence  of  the  nuisance,  and  the  representation  of  the  agent  that  it  did 
not  exist,  were  not  enough  to  constitute  fraud,  so  as  to  support  the  plea. 

This  was  an  action  upon  a  written  agreement,  dated  the  12th  of 
November,  1888,  made  between  the  plaintiff  and  the  defendant, 

( 1 )  This  case  has  been  retained  on 
account  of  its  notonet3%  but  it  has 
been  the  subject  of  so  much  adverse 
comment  that  it  is  doubtful  whether  it 
can  be  considered  of  any  authority, 
except  as  a  decision  upon  a  point  of 
pleading  (see  Barwick  v.  Evylish  Joint 
Stock  Bank  (1867)  L.  R.  2  Ex.  259, 
per  WiLLES,  J.,  at  p.  262,  .36  L.  J.  Ex. 


147 ;  Fuller  v.  Wihov  (1842)  3  Q.  B. 
67,  1 1  L.  J.  Ex.  251 ;  National  Exrhang*' 
Co.  v.  Ih-ew  (1855)  2  Macq.  103.  145 ; 
Wheelton  v.  Hardisty  (1857)  8  E.  &  B. 
232,  285,  26  L.  J.  Q.  B.  275,  27  L.  J. 
Q.  B.  241  ;  Ludgat4T  v.  iMve  (1881)  44 
L.  T.  696;  2  Sm.  L.  C.  10th  ed.,  81 
et  «^.). — A.  C. 


1840. 

Exeh,  of 
Pleas, 

[  35«  ] 
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CoRSFooT     whereby  the  defendant  agreed  to  take  a  ready-furnished  house  of 
FowKE.       the  plaintiff,  for  the  term  of  two  years,  at  the  rent  of  375/.  ptr 

annum,  but  which  the  defendant  had  refused  to  perform. 
[  559  ]  Plea,  that  the  plaintiff  caused  and  procured  the  defendant  to 

enter  into  the  said  agreement,  and  that  the  defendant  was  induced 
to  enter  into  the  said  agreement,  through  and  by  means  of  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff,  and  others  in 
collusion  with  him.     Verification. 

The  replication  traversed  the  plea,  upon  which  issue  was  joinfJ. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sitting, 
after  last  Trinity  Term,  the  following  facts  appeared  in  evidence: 
The  defendant,  being  in  search  of  a  town  residence  for  the  purpo^e 
of  educating  his  children,  applied  to  Mr.  F.  B.  Clarke,  No.  116. 
Crawford  Street,  to  know  if  he  had  a  ready-furnished  house  to  let 
in  that  neighbourhood.  Mr.  F.  B.  Clarke  mentioned  several  houses, 
which,  on  looking  at  them,  the  defendant  thought  would  not  suit 
him.  Subsequently  to  this,  on  the  29th  October,  1838,  Mr.  F.  B. 
Clarke  wrote  to  inform  him  of  the  house  in  question,  belonging  to 
the  plaintiff,  stating  that  the  rent  required  was  400  guineas,  but 
that  he  thought  860  guineas  might  be  taken,  but  certainly  not  less. 

Upon  the  receipt  of  this  letter,  the  defendant  went  with  two  of 

his  sons  and  a  friend,  to  look  at  the  house  in  question,  No.  16. 

York  Place,  Baker  Street,  and  there  saw  Mr.  Clarke,  the  father  of 

F.  B.  Clarke,  who  had  been  employed  by  the  plaintiff  to  let  the 

house  in  question,  and  to  whom  persons  making  inquiries  about 

the  house  had  been  referred.     On  seeing  him,  the  defendant  said 

that  he  had  seen  Mr.  Clarke,  of  Crawford  Street,  about  taking  the 

house.     Mr.  Clarke  replied,  that  that  Mr.  Clarke  was  his  son,  but 

that  he  himself  had  the  letting  of  the  house.     The  defendant  then 

said,  **  Pray,  Sir,  is  there  anything  objectionable  about  the  house?" 

to  which  Mr.  Clarke  replied,  **  Nothing  whatever  ;  "  upon  which  the 

defendant  said,  ^*  Then  I  do  not  think  I  shall  object  to  give  S50 

[  *360  ]       *guineas  for  the  house  ;'*  to  which  Mr.  Clarke  replied,  that  his  son 

had  made  a  mistake,  that  the  rent  was  450  guineas,  and  not  350. 

The  defendant  thereupon  declined  to  give  that  rent,  and  left  the 

house.     Afterwards,    however,   in   consequence  of    some    further 

negotiation,  the  rent   was   reduced  to   875/.,  and   the   defendant 

agreed  to  take  the  house  on  those  terms,  and  the  agreement,  for 

the  breach  of  which  the  action  was  brought,  was  drawn  up  by 

Mr.  Clarke,  and  signed  by  the  defendant  and  afterwards  by  the 

plaintiff.     On  the  13th  of  November,  the  day  after  signing  the 
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agreement,  the  defendant  discovered  that  the  adjoining  house  to  Cobnfoot 
the  plaintiff's  (which  was  a  corner  house),  situate  in  Davies  Street,  Fowke. 
was  a  brothel  of  the  worst  description,  of  which  there  was  ample 
evidence  given  at  the  trial,  and  in  consequence  of  it  persons  in  the 
immediate  neighbourhood  of  it  could  not  let  their  lodgings,  and 
were  obliged  to  leave  their  houses.  It  was  also  proved  that  the 
plaintiff  was  fully  aware  of  it,  and  had  consulted  some  of  the 
neighbours  as  to  the  best  mode  of  putting  down  the  nuisance.  The 
defendant,  on  the  14th  November,  through  his  attornies,  Messrs. 
Egan  and  Waterman,  gave  notice  of  his  determination  not  to  take 
possession  of  the  house,  because,  to  his  great  astonishment,  he  had 
discovered  that  the  next  house  to  it  was  a  house  of  ill  fame.  The 
defendant's  family,  it  appeared,  consisted  of  two  sons  and  two 
daughters,  the  eldest  daughter  being  sixteen  or  seventeen  years  of  age. 
At  the  trial,  the  defendant  began,  and  having  proved  the  above 
facts,  Thesujer,  for  the  plaintiff,  objected  that  the  question  put  to 
Mr.  Clarke,  the  agent,  by  the  defendant,  whether  there  was  any 
objection  about  the  house,  must  be  considered  as  applying  to 
objections  within  the  house,  or  to  the  house  itself,  but  not  to 
objections  arising  from  something  outside  and  apart  from  the 
house ;  which,  he  contended,  the  agent  who  was  merely  authorized 
to  let  the  house,  had  no  authority  from  his  principal  to  answer. 
The  learned  *Judge  overruled  the  objection,  but  left  it  to  the  jury  [  'SCi  | 
to  say  whether  the  nuisance  was  such  as  formed  a  solid  objection 
to  the  house ;  if  so,  and  if  they  thought  that  when  the  defendant 
used  the  expression  *'  about  the  house,"  Mr.  Clarke  could  not  have 
understood  him  in  any  other  sense  than  that  of  an  objection  to  the 
house,  they  ought  to  find  their  verdict  for  the  defendant :  and  he 
stated  his  opinion  to  be,  that  although  an  agent  could  not  bind  his 
principal  beyond  the  scope  of  his  authority,  it  did  not  follow  that 
the  principal  could  enforce  a  contract  procured  by  the  false  repre- 
sentation of  his  agent,  and  that  the  representation  made  by  the 
agent  must  have  the  same  effect  as  if  made  by  the  plaintiff  himself. 
The  jury  answered  both  questions  in  favour  of  the  defendant,  and 
gave  their  verdict  accordingly. 

Thcsiger,  in  Easter  Term  last,  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial  on  the  ground  of  misdirection. 

Kelly,  Channell,  and  Willcock,  in  Michaelmas  Term,  showed 
cause.     ♦     *     ♦ 

[After  argument,  the  Court  took  time  for  consideration.] 
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GoBNFooT         The  Judges,  differing  in  opinion,  now  delivered  their  jadgmeuu 
FowKB.       senatim. 

[  368  ] 

BoLFE,  B. : 

This  was  an  action  for  breach  of  a  contract,  under  which  tbe 
defendant  agreed  to  become  tenant  to  the  plaintiff  of  a  house  in 
York  Place,  at  a  yearly  rent  of  S75{.  The  defendant  pleaded 
that  he  had  been  induced  to  enter  into  the  contract  by  the  fraud 
and  covin  of  the  plaintiff;  and  on  this  plea  issue  was  joined. 

[  369  ]  It  appeared  on  the  trial,  that  the  plaintiff,  being  the  owner  of 

the  house  in  question,  employed  an  agent  of  the  name  of  Clarke 
to  let  it ;  and  the  defendant,  being  in  treaty  with  Clarke  for  Yuiin^ 
it,  asked  him  if  there  was  any  objection  to  the  house,  to  which 
Clarke  answered  that  there  was  not.  On  the  faith  of  that  repre- 
sentation the  defendant  entered  into  the  contract.  After  he  had 
done  so,  he  discovered  that  the  adjoining  house  was  a  brothel, 
and  on  that  ground  he  declined  to  fulfil  the  contract,  alleging  that 
Clarke's  statement  of  there  being  no  objection  to  the  house  wa> 
a  fraudulent  misrepresentation,  and  that  but  for  such  statement 
he  would  not  have  entered  into  the  contract  The  jury  found  for 
the  defendant,  and  the  counsel  for  the  plaintiff  afterwards  obtained 
this  rule  nisi  to  set  aside  the  verdict,  and  for  a  new  trial,  on  tht 
ground  that  Clarke  was  not  proved  to  have  had  authority  to  make 
such  a  statement,  or  to  have  known  of  the  nuisance  in  question, 
though  the  plaintiff  himself  must  have  been  aware  of  its  existence. 
The  point  for  our  decision  is,  whether  it  was  properly  left  to  the 
jury,  in  the  absence  of  proof  of  express  authority,  to  treat  the 
defendant  as  not  being  liable  in  this  action,  on  the  ground  that 
the  representation  of  Clarke  was  a  representation  by  an  agent 
made  in  the  ordinary  course  of  business,  and  therefore  binding' 
on  the  principal.  It  was  not  shown  at  the  trial  what  was  tht 
precise  extent  of  the  authority  given  to  Clarke,  but  I  will  assmoe 
that  he  had  all  the  authority  usually  confided  to  house-agenb. 
and  in  the  absence  of  express  proof  he  cannot  be  assumed  to  hart 
had  more.  If  an  agent  so  authorized  should  enter  into  an  agn^ 
ment  to  let  the  house  of  his  principal,  making  it  part  of  tk 
contract  that  the  house  was  free  from  any  particular  nuisancf 
as,  for  instance,  the  immediate  neighbourhood  of  a  brothel,  it  i^ 
obvious  the  principal  could  only  enforce  the  contract,  or  recover 
damages  for  the  breach  of  it,  by  showing  that  he  was  able  ani 

[  *370  ]       willing  to  do  what  his  agent  had  contracted  *to  do,  that  is,  to  lei 
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to  the  intended  tenant  the  house  free  from  the  particular  nuisance.     Gormfoot 

No  question  as  to  the  extent  of  the  agent's  authority  could  in  such      fowke. 

a  case  arise.     The  landlord,  insisting  on  his  agent's  contract,  must 

take  it  in  solido,  with  all   its  qualifications  and  provisions.     If, 

instead  of  an  action  at  the  suit  of  the  landlord,  the  intended  tenant 

should  sue  the  intended  landlord  for  the  breach  of  such  a  contract, 

on  the  ground  that  the  agent  had  agreed  to  let  a  house  free  from 

the  nuisance  of  a  brothel,  then  the  question  argued  in  this  case, 

as  to  the  authority  of  a  house-agent  to  make  such  a  contract 

binding  on  his  principal,  would  arise.    But  the  present  is  not 

a  question  as  to  the  power  of  an  agent   to  bind  his  principal 

by  contract,  but  as  to  his  power  to  affect  him  by  a  representation 

collateral  to  the  contract.     Now,  in  order  to  do  this,  it  is  essential, 

according  to  what  was  laid  down  by  Gibbs,  Ch.  J.,  in  Pickering  v. 

Don  son  (i),  to  bring  home  fraud  to  the  principal ;   and  that  was 

certainly  not  done  in  this  case,  where  all  the  facts  are  consistent 

with  the  hypothesis,  that  the  plaintiff  innocently  gave  no  directions 

whatever  on  the  subject,  supposing  that  the  intended  tenant  would 

made  the  necessary  inquiries  for  himself,  or  even  with  the  stronger 

supposition  that  he  expressly  desired   Clarke  not  to   make  any 

representation   at  all  on  the  subject.     If  the  plaintiff,  knowing 

of  the  nuisance,  expressly  authorized  Clarke  to  state  that  it  did 

not  exist,  or  to  make  any  statement  of  similar  import;  or  if  he 

purposely  employed  an  agent,  ignorant  of  the  truth,  in  order  that 

such  agent  might  innocently  make  a  false  statement  believing  it 

to  be  true,  and  might  so  deceive  the  party  with  whom  he  was 

dealing,  in  either  of  these  cases  he  would  be  guilty  of  a  fraud,  and 

the  truth  of  the  plea  would  then,  I  think,  have  been  established. 

But  on  the  general  ground  of  the  authority  of  an  agent  to  bind 

his  principal  in  matters  within  *the  scope  of  his  authority,  on       [  *37i  ] 

which  the  case  was  left  to  the  jury,  I  think  that  as  no  express 

authority  was  proved  to  have  been  given  by  the  plaintiff,  authorizing 

Clarke  to  make  the  representation  in  question,  the  fraud  stated  by 

the  plea  is  not  made  out,  and  consequently  the  rule  for  a  new  trial 

ought  to  be  made  absolute. 

Alderson,  B.  : 

In  this  case  the  parties  have  entered  into  an  agreement  which  is 
in  writing,  and  to  the  terms  of  which  nothing  can  be  added,  and 
from  them  nothing  subtracted. 

(1)  4  Taunt  786. 

42—2 
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ConKFooT  The  agent  makes  a  representation  at  the  time  of  the  negotiation, 
FowKE.  which  is  contrary  to  the  fact.  If  that  were  a  fraudulent  representa- 
tion, and  in  consequence  of  that  representation  the  bargain  Vd.^ 
made,  the  defendant  will  not  be  liable,  by  reason  of  the  fraud,  and 
this  is  the  point  raised  by  these  pleadings. 

But  here  the  representation,  though  false,  was  believed  bj  the 
agent  to  be  true.  He  therefore,  if  the  case  stopped  here,  has  been 
guilty  of  no  fraud. 

The  jury  have,  however,  found  that  the  true  facts  were  known 
to  the  principal,  though  not  communicated  by  him  to  the  agent; 
and  it  is  said  this  knowledge,  on  the  part  of  the  principal,  \i 
sufficient  to  establish  the  fraud. 

If,  indeed,  the  principal  had  instructed  his  agent  to  make  tbt' 
false  statement,  this  would  be  so,  although  the  agent  woald  \k 
innocent  of  any  deceit.  But  this  fact  also  fails.  It  may  perhap: 
be  admitted,  that  such  a  statement,  if  made  part  of  the  originftl 
written  contract,  would  be  within  the  scope  of  the  general  agency 
here  shown  to  exist.  But  the  contract  is  in  writing,  and  this  is  nu 
part«of  it.  And  I  think  it  impossible  to  sustain  a  charge  of  fraad, 
when  neither  principal  nor  agent  has  committed  any :  the  prin- 
cipal, because,  though  he  knew  the  fact,  he  was  not  cognizant  of 
the  misrepresentation  being  made,  nor  ever  directed  the  agent  tc> 
[  *372  ]  make  it ;  and  the  agent,  because,  *though  he  made  a  misrepre- 
sentation, yet  he  did  not  know  it  to  be  one  at  the  time  he  made  i^ 
but  gave  his  answer  bond  fide. 

It  is  said  that  this  will  open  a  door  to  fraud,  by  enabling  partife 
in  the  situation  of  this  principal,  themselves  conscious  of  objection.^ 
to  their  premises,  to  appoint  agents,  who  unconsciously  may  make 
misrepresentations  to  the  injury  of  third  persons.  This  does  no; 
follow.  If  the  fact  could  be  shown,  it  would  be  a  fraud  on  the  pan 
of  the  principal  with  such  a  motive  to  appoint  such  an  agent :  ac^ 
the  third  party  is  not  (except  from  his  own  imprudence)  in  any  r^ 
danger,  for  he  may  always  protect  himself  by  making  the  represen- 
tation a  part  of  the  contract,  in  which  case  its  falsehood,  whethtf 
fraudulent  or  not,  will  be  a  good  defence  to  him.  For  these 
reasons,  I  think  there  should  be  a  new  trial. 

Parke,  B.  : 

In  this  case  I  concur  in  opinion  with  m}'  learned  brothers  wbo 
have  preceded  me,  that  there  should  be  a  new  trial. 
It  is  an  action  on  an  agreement  by  the  defendant,  to  take  tb^ 
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plaiutifl'H  bouse,   ready   furnished,  for  a  term.      The  defendant     Cornfoot 
pleads,  that  the  agreement  was  void,  on  the  ground  of  fraud,  covin,       fowkb. 
and  misrepresentation  of  the  plaintiff,  and  others  in  collusion  with 
him.     That  plea  the  defendant  is  to  prove. 

The  alleged  fraud  consists  in  an  untrue  representation  made  by 
a  house-agent,  employed  by  the  plaintiff,  in  answer  to  a  question 
by  the  defendant.  The  question  was,  whether  there  was  any 
objection  to  the  house ;  the  answer,  that  there  was  none ;  and  it 
appeared  that  the  next  door  was  a  brothel,  and  that  the  plaintiff 
knew  it  before,  but  the  agent  did  not.  My  Lord  Chief  Baron 
thought  the  plaintiff  was  bound  by  the  agent^s  representation,  and 
left  the  question  to  the  jury,  whether  that  representation  was 
intended  to  relate  to  intrinsic  objections  only,  or  applied  *to  [•373] 
extrinsic  objections  also.  The  jury  found  that  it  was  meant  and 
understood  to  refer  to  both,  and  to  the  mode  in  which  that  question 
was  left  to  the  jury,  or  their  finding  upon  it,  no  objection  is  made. 

But  it  is  said,  and  I  think  justly  said,  that  it  is  not  enough  to 
support  the  plea,  that  the  representation  is  untrue;  it  must  be 
proved  to  have  been  fraudulently  made.  As  this  representation  is 
not  embodied  in  the  contract  itself,  the  contract  cannot  be  affected, 
unless  it  be  a  fraudulent  representation,  and  that  is  the  principle 
on  which  the  plea  is  founded. 

Now  the  simple  facts,  that  the  plaintiff  knew  of  the  existence 
of  the  nuisance,  and  that  the  agent,  who  did  not  know 
of  it,  represented  that  it  did  not  exist,  are  not  enough  to 
constitute  fraud :  each  person  is  innocent,  because  the  plaintiff 
makes  no  false  representation,  and  the  agent,  thougli  he  makes 
one,  does  not  know  it  to  be  false;  and  it  seems  to  me  to  be  an 
untenable  proposition,  that  if  each  be  innocent,  the  act  of  either  or 
both  can  be  a  fraud.  No  case  could  be  found  in  which  such  a 
principle  is  laid  down,  as  was  admitted  in  the  course  of  the  argu- 
ment. It  must  be  conceded,  that  if  one  employ  an  agent  to  make 
a  contract,  and  that  agent,  though  the  principal  be  perfectly  guilt- 
less, knowingly  commit  a  fraud  in  making  it,  not  only  is  the 
contract  void,  but  the  principal  is  liable  to  an  action.  Lord  Holt 
held,  that  in  an  action  of  deceit,  for  selling  one  sort  of  silk  for 
another,  upon  evidence  that  there  was  no  actual  deceit  in  the 
defendant,  but  that  it  was  in  his  factor  beyond  sea,  the  merchant 
was  liable :  Hem  v.  Nichols  (i).  But,  in  the  present  case,  the 
agent  acted  without  any  fraudulent  intent ;  and  therefore  his  act 

(1)  1  Salk.  289. 
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coBNFooT  alone  neither  renders  the  plaintiff  liable  to  an  action  nor  vitialef 
FowKE.  the  contract.  It  must  also  be  admitted  that  if  the  plaintiff  not 
[  *874  ]  merely  knew  of  the  nuisance,  but  purposely  *employ©d  an  ignorant 
agent,  suspecting  that  a  question  would  be  asked  from  him,  and  at 
the  same  time  believing  or  suspecting  that  it  would,  by  reason  of 
such  ignorance,  be  answered  in  the  negative,  the  plaintiff  would 
unquestionably  be  guilty  of  a  fraud,  and  the  contract  would  lie 
avoided;  for  then  the  representation  of  the  agent,  which  be 
intended  to  be  made,  would  be  the  same  as  his  own ;  and  his  own 
representation,  coupled  with  his  knowledge  of  its  falsehood,  would 
doubtless  be  a  fraud.  But  whether  the  facts  in  the  case  would 
warrant  an  inference  that  such  a  fraud  was  committed,  it  is 
unnecessary  to  inquire,  as,  if  they  would,  this  question  should 
have  been  submitted  to  the  jury. 

My  opinion,  therefore,  is,  that  the  case  has  not  been  properlj 
disposed  of,  and  there  ought  to  be  a  new  trial. 

Much  discussion  took  place  on  the  argument  of  the  rule,  as  to 
the  extent  of  the  authority  delegated  to  the  agent — whether  it  wa.^ 
to  make  representations  as  to  the  intrinsic  qualities  of  the  house, 
or  to  extrinsic  circumstances.  The  view  of  the  case  which  I  have 
taken,  makes  it  unnecessary  to  enter  into  that  question  in  order 
to  dispose  of  this  rule ;  and  upon  my  Lord's  report,  I  am  unable 
to  collect  exactly  what  the  authority  of  the  house-agent  was.  It 
certainly  was  not  to  make  any  contract,  for  that  was  clearly  to  be 
executed  by  both  principals:  and  whether  he  had  aathority  to 
make  any  representations  as  to  the  state  and  condition  of  the 
property,  does  not  appear  to  be  clear  ;  and  I  abstain  from  entering 
into  that  question  at  all,  inasmuch  as  my  opinion  proceeds  on  thiis 
that  such  representations,  whether  within  the  scope  of  his  authority 
or  not,  do  not  affect  a  regular  contract,  unless  they  be  fraudulent 
representations. 

Lord  Abingbr,  C.  B.  : 

This  was  an  action  on  a  contract  for  letting  a  ready-furnished 
house  for  two  years,  at  the  rent  of  375/.,  by  the  plaintiff  to  the 
[  •375  ]  defendant.  The  *breach  alleged  was,  that  the  defendant  refused 
to  occupy  the  house  or  pay  the  rent.  The  plea  was,  that  tht 
defendant  had  been  induced  to  enter  into  the  contract  by  the  fraud, 
covin,  and  misrepresentation  of  the  plaintiff,  and  others  in  collusion 
with  him. 

The  defendant's  counsel  began :  It  appeared  in  evidence  that  Sir 
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Frederick  Fowke,  the  defendant,  had   had   some  correspondence     Cornfoot 

with  the  son  of  Mr.  Clarke,  the  agent  of  the  plaintiff,  to  whom       fowke. 

iiiquirerK  after  the  house  had  been  referred  by  the  plaintiff.     In 

this  correspondence  the  rent  was  stated  at  350  guineas.     The 

defendant  came  to  town  with  one  of  his  sons,  and,  accompanied 

by  a  friend,  went  to  the  house  in  York  Place,  Baker  Street,  where 

they  found  Mr.  Clarke  in  the  dining-room.     The  defendant  and 

his   son  were  both  well  pleased  with  the  house,  and  thinking  it 

rather  cheap  at   350  guineas,   Mr.   Clarke   was  pressed  by  the 

defendant  to  state,  whether  there  was  any  objection  about  the 

house.      Mr.   Clarke  assured  the  defendant  that  there  was  no 

objection  whatever.     The  treaty  went  off  on  the  rent  being  stated 

at  450  guineas,  Clarke  alleging  that  his  son  had  made  a  mistake 

when  he  wrote  that  it  was  350.     Afterwards,  in  consequence  of 

some  further  negotiation,  opened   by  whom  did  not  appear,  but 

probably  by  Mr.  Clarke,  the  rent  was  reduced  to  375Z.,  and  the 

defendant  agreed  to  take  the  house,  whereupon  the  contract  in 

question  was  drawn  up  by  Mr.  Clarke,  and  signed  by  the  defendant 

and  afterwards   by   the  plaintiff.     Shortly  after,   the  defendant 

discovered  by  accident,  that  in  Davies  Street,  next  door  to  the 

house  in  question,  which  was  a  comer  house,  a  brothel  of  the 

most  odious  description  was  kept.     There  was  full  evidence  of  the 

grossnesB  of  the  nuisance,  that  persons  in  the  neighbourhood  could 

not  let  their  lodgings,  and  had  been  obliged  to  abandon  their  own 

houses;   that  the  plaintiff  was  fully  apprized  of  it,  that  he  had 

consulted  with   some   of   the  neighbours   as  to   the  best  way  of 

putting  it  down,  and  proposed  that  he  would  ''^himself  send  in  some       [  *376  ] 

servant  who  might  be  a  witness.     The  defendant's  family  consisted 

of  two  sons  grown  up,  and  two  daughters,  the  eldest  sixteen.     It 

waa  out  of  the  question  to  suppose  that  he  could  live  in  the  house, 

and  he  gave  notice  in  writing  that  he  declined  it. 

This  being  the  case  of  the  defendant,  Mr.  Thesiger,  for  the 
plaintiff,  called  no  witness,  but  submitted  that  there  were  two 
points:  one  for  the  jury,  whether  the  nuisance  was  of  such  a 
nature  as  to  be  a  substantial  objection  to  the  house ;  the  other  for 
the  Judge,  which  was,  that  the  question  put  to  Mr.  Clarke  by  the 
defendant,  whether  there  was  any  objection  about  the  house,  must 
be  considered  as  meaning  to  inquire  as  to  objections  within  the 
house,  which  he  admitted  it  was  the  province  of  the  agent  to 
answer;  but  not  as  to  the  objections  arising  from  some  matter 
outside  of  the  house,  which  be  contended  the  agent  could  not  have 
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CoBNFooT     th«  authority  of  his  principal  to  answer,  inasmuch  as  it  opened 
FowKB.       a  vast  field  of  inquiry,  and  might  be  pushed  to  any  assignable 
distance,  within  which  it  might  be  supposed  the  hoase  might  be 
affected  by  a  nuisance. 

I  told  the  jury  that  I  saw  no  law  in  the  case ;  that  if  thej 
thought  the  nuisance  was  a  solid  objection  to  the  honse,  which 
I  left  to  them,  then  the  only  question  they  had  to  decide  w^, 
whether,  when  the  defendant  put  the  question  in  which  he  used 
the  expression  about  the  house,  Mr.  Clarke  could  have  nnderstood 
him  in  any  other  sense  than  that  of  an  objection  to  the  honse ;  and 
if  they  thought  that  to  be  the  meaning  of  the  question,  and  that 
there  was  a  solid  objection  to  the  house,  they  should  find  for  the 
defendant;  and  I  stated,  that  although  an  agent  could  not  bind 
his  principal  beyond  the  scope  of  his  authority,  it  did  not  follow 
that   the  principal  could  impose   upon  a  third  party  a  contract 
procured  by  the  false  representation  of  his  agent,  and  that  for  the 
purpose  of  that  cause  the  representation  made  by  Mr.  Clarke  most 
have  the  same  effect  as  if  made  by  the  plaintiff.     The  jary  gave 
[  *377  ]       their  verdict  on  *both  the  questions  I  had  left  to  them,  without 
hesitation,  for  the  defendant. 

Upon  a  motion  for  a  new  trial,  the  same  distinction  was  pressed 
upon  the  Court,  between  an  objection  in  the  house  and  an  objection 
about  the  house,  and   as  I  understood,  it  was  admitted   by  the 
counsel,  that  had  there  been  a  good  objection  within  the  house, 
the  contract  would  have  been  void.     But  it  appeared  to  the  other 
members  of  the  Court  that,  this  question  arising  upon  a  plea  of 
fraud  and  covin,  I  was  wrong  in  my  opinion,  that  the  representa- 
tion made  by  the  agent  had  the  same  effect  as  if  made  by  the 
principal.    For  it  was  said,  and  is  now  said,  that  there  was  no 
fraud  in  the  agent,  because  it  did  not  appear  that  he  knew  of  the 
objection ;  and  none  in  the  principal,  because  he  did  not  make  the 
representation.     Upon  which  the  rule  was  granted. 

I  have  bestowed  some  consideration  on  this  subject  since,  and 
am  sorry  to  find  myself  obliged  to  differ  from  my  brethren  on  a 
matter  that  appears  to  me,  but  for  their  opinion,  too  plain  to  admit 
of  a  doubt.  In  the  first  place,  it  is  not  correct  to  suppose  that  the 
legal  definition  of  fraud  and  covin  necessarily  includes  any  degree 
of  moral  turpitude.  Every  action  for  the  breach  of  a  promise,  for 
deceit,  for  not  complying  with  a  warranty,  or  for  a  false  representa- 
tion, is  founded  upon  a  legal  fraud,  which  is  charged  as  such  in 
the  declaration,  although  there  be  no  moral  guilt  in  the  defendant. 
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The  warranty  of  a  fact  which  does  not  exist,  or  the  representation     Cornfoot 
of  a  material  fact  contrary  to  the  truth,  are  both  said,  in  the       Fowke. 
language  of  the  law,  to  be  fraudulent,  although  the  party  making 
them  suppose  them  to  be  correct.     This  point,  if  it  could   be 
doubted,  is  fully  established  by  the  case  of  WilUavison  v.  Allison  (i). 
That  was  a  declaration  in  tort  for  breach  of  a  warranty,  that 
twenty-four  dozen  bottles  of  claret  were  in  a  fit  and  proper  ''^state      [  •378  ] 
to  be  exported  to  lAdia,  whereas  they  were  at  the  time — and  the 
defendant  well  knew   they  were — ^in   a   very  unfit  and   improper 
state.    At  the  trial  no  evidence  was  given  of  the  defendant's  know- 
ledge, and  the  verdict  being  for  the  plaintiff,  a  motion  was  made 
afterwards  for  a  new  trial,  on  the  ground  that  the  scienter,  having 
been  alleged,  ought  to  have  been  proved.     But  the  Court,  after  full 
discussion,  and  a  reference  to  cases  cited  in  the  argument,  were 
unanimously  of  opinion   that  the  allegation  of  the  scienter  was 
wholly  unnecessary  and  immaterial,  and  therefore  need  not  be 
proved.     Now  if  the  action  had  been  for  a  false  representation 
made   by  the  seller  of  a  material  fact,  by  reason  of  which  the 
plaintiff  was   induced   to   buy,   although    the   seller  might  have 
supposed  the  fact  to  be  true,  the  same  reasoning  or  the  same  rule 
would   apply ;   the  difference  between   a  warranty  and   a  repre- 
sentation is  nothing  more  than  this,  that  where  there  is  a  written 
contract,   the   warranty  forms   a   part  of  the  contract,   but  the 
representation   is  collateral  to  the  contract,  and   may  be  made 
verbally,  though  the  contract  may  be  in  writing :  but  if  it  be  of  a 
fact  without  which  the  other  party  would  not  have  entered  into  the 
contract  at  all,  or  at  least  on  the  same  terms,  it  is  equally  effectual, 
if  untrue,  to  avoid  the  contract,  or  to  give  an  action  for  damages 
on  the  ground  of  fraud.     This  is  often  illustrated  by  actions,  which 
have  been   very  common  of   late,  by  the  purchasers  of  public- 
houses,  who  have  been  induced  to  buy  or  to  give  a  greater  price 
for  the  goodwill  of  the  house,  by  a  representation  of  the  extent 
of  its  business;  and  if  that  representation  turns  out  to  be  false, 
even   though   the  party  making  it  supposed  it  to  be  true,  and 
whether  that  party  were  the  principal  or  the  agent,  it  has  never 
been  doubted  that  the  contract  is  void,  and  that  the  buyer  may 
recover  back  his  money  in  an  action  for  money  had  and  received 
to  his  use.     In  the  case  of  Hofkfson  v.  Richardson  (2),  Mr.  Justice 
Yatbs  lays  it  *down  as  a  general  proposition,  that  **  the  conceal-       L  ••'^79  ] 
ment  of  material  circumstances  vitiates   all  contracts,  upon   the 

(1)  2  East,  446.  (2)  1  W.  Bl.  463. 
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CoENFooT  principles  of  natural  law."  If  this  be  true,  can  it  be  doubted  that 
FowKE.  the  false  representation  of  a  material  circumstance  also  vitiat^^ 
a  contract  ?  These  principles  are  familiar  to  every  person  con- 
versant with  the  law  of  insurance.  But  a  policy  of  insurance  is  & 
contract,  and  is  to  be  governed  by  the  same  principles  as  govern 
other  contracts.  When  it  is  said  to  be  a  contract  ulyerriauf  fi'l^ 
this  only  means  that  the  good  faith,  which  is  the  basis  of  ail 
contracts,  is  more  especially  required  in  that  species  of  contract,  in 
which  one  of  the  parties  is  necessarily  less  acquainted  with  the 
details  of  the  subject  of  the  contract  than  the  other.  Now  nothinj: 
is  more  certain  than  that  the  concealment  or  misrepresentation, 
whether  by  principal  or  agent,  by  design  or  by  mistake,  of  a 
material  fact,  however  innocently  made,  avoids  the  contract  or. 
the  ground  of  a  legal  fraud.  But  though  I  consider  this  case  a^ 
coming  fully  within  the  meaning  of  a  legal  fraud,  even  if  the  ageut 
is  presumed  to  be  ignorant  of  the  falsehood  of  his  misrepresenu- 
tion,  I  am  very  far  from  conceding  that  it  is  a  case  void  of  all 
moral  turpitude. 

The  verdict  of  the  jury  entitles  me  to  consider  the  question  pat 
by  the  defendant  exactly  the  same  as  if  it  had  been  put  in  this 
form:  **Is  there  no  brothel,  or  smith's  forge,' or  farrier's  shop, or 
other  nuisance  so  near  the  house  as  to  make  it  objectionable '?  **  to 
which  the  agent  replies,  **  I  assure  you  there  is  none." 

In  the  case  of  Pawson  v.  Wat807i  (i).  Lord  Mansfield  lays  it 
down,  generally,  that  in  a  representation  to  induce  a  party  to  make 
a  contract,  it  is  equally  false  for  a  man  to  affirm  that  of  which  br 
knows  nothing,  as  it  is  to  affirm  that  to  be  true  which  he  knows  lo 
be  false.  This  maxim  is  neither  negatived  nor  qualified  bj  tiif 
[  ♦380  ]  *doctrine  laid  down  in  that  class  of  cases  derived  from  Paikp  v. 
Freeman.  The  plaintiffs  in  those  cases  sought  to  charge  a  partv 
with  damages  for  stating  that  which  he  believed  to  be  true,  though 
he  did  not  know  it  to  be  so,  in  answer  to  inquiries  made  by  tht 
plaintiff  respecting  the  credit  of  a  third  person.  There  the  defefl- 
dant  had  no  end  to  gain,  no  interest  in  the  event,  no  motivie 
to  deceive;  he  was  not  one  of  the  dramatis  persome  in  tfe 
construction  of  any  contract.  It  does  not  follow  from  the  principle 
established  in  these  cases,  that  if  in  any  one  of  them  the  defendant 
had  been  the  agent  employed  by  the  purchaser  of  the  goods  to  bay 
them  for  him,  and  even  without  the  authority  of  his  principal,  had 
made  false  representations  of  his  circumstances,  to  induce  the  seller 

(1)  Cowp.  786. 
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to  make  a  contract  to  sell  his  p^oods   on  credit,  the  seller  would     cornfoot 
have  been  bound  to  deliver  them.  bWke. 

Mr.  Clarke,  the  agent,  at  least  for  letting  the  house,  has  in  this 
case  induced  the  defendant  to  enter  into  a  contract  by  a  false 
representation  by  no  means  free  from  moral  turpitude,  even  upon 
the  presumption  that  he  was  wholly  ignorant  of  the  matter.  That 
the  truth  was  known  to  the  plaintiff  is  admitted ;  that  he  had  an 
interest  to  conceal  it,  cannot  be  denied ;  nor  can  it  be  denied  that 
it  was  concealed  from  the  defendant.  Whether  his  concealment 
was  consistent  with  good  faith  and  free  from  moral  turpitude,  may 
be  determined  by  a  reference  to  the  case  put  by  Cicero  in  the  third 
book  of  his  Treatise  De  OfBciis,  which  I  the  rather  mention,  because 
the  house,  the  sale  of  which  he  puts  hypothetically,  by  way  of 
example,  was  liable  to  an  objection  that  bears  some  analogy  to  the 
present : 

''Vendat  sedes  vir  bonus  propter  aliqua  vitia,  quae  ipse  norit, 
c8Bteri  ignorent :  pestilentes  sint,  et  habeantur  salubres  ;  ignoretur 
in  omnibus  cubiculis  apparere  serpentes ;  male  materiatsB,  ruinosse : 
sed  hoc  prseter  dominum  nemo  sciat:  quaero,  si  hoc  emptoribus 
venditor  non  dixerit,  sedesque  vendiderit  pluris  multo,  quam  se 
venditurum  putarit,  *num  id  injuste  an  improbe  fecerit  ?  **  He  then  [  •381  j 
gives  the  arguments  on  both  sides,  and  concludes  that  the  vendor 
ought  not  to  have  concealed  these  defects  in  the  house  from  the 
buyer.  ''  Neque  enim  id  est  celare,  quidquid  reticeas :  sed  cum, 
quod  tu  scias,  id  ignorare  emolumenti  tui  causa  velis  eos,  quorum 
intersit  id  scire."  Then  this  illustrious  moralist  gives  his  own 
opinion  of  the  moral  turpitude  of  such  a  concealment,  for  he  says — 
'*  Hoc  autem  celandi  genus  quale  sit,  et  cujus  hominis,  quis  non 
videt?  certe  non  aperti,  non  simplicis,  non  ingenui,  non  justi, 
non  boni  viri;  versuti  potius,  obscuri,  astuti,  fallacis,  malitiosi, 
callidi,  veteratoris,  vafri.''  Now,  the  present  is  a  case  in  which  the 
fraudulent  concealment  of  a  material  fact  by  the  principal,  and  the 
false  representation  of  the  agent,  combine  to  constitute  a  sufficient 
degree  of  fraud,  even  morally  speaking,  to  sustain  the  defendant's 
plea,  that  he  was  induced  by  fraud,  covin,  and  false  representation 
to  sign  the  contract.  If,  instead  of  a  brothel  next  door  to  the  house, 
some  person  had  died  of  the  plague  in  one  of  the  chambers  the  week 
before  it  was  let,  the  case  would  be  exactly  similar  to  that  put  b}' 
Cicero  of  the  ades  pestilentes.  According  to  the  concession  of 
Mr.  Thesiger,  that  objection  arising  within  the  house,  the  contract, 
under  the  circumstances  of  this  case,  would  be  void.  But  according 
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CoBNFooT  to  the  argument  of  my  learned  brethren,  this  intrinsic  objectiuii 
FowKB.  would  have  made  no  difference;  the  agent  not  being  ac<|aainte>J 
with  the  fact,  and  the  principal  being  no  party  to  the  representation. 
But  it  appears  to  me  that  nothing  can  be  more  plain  than  that  the 
principal,  though  not  bound  by  the  representation  of  his  agent. 
cannot  talie  advantage  of  a  contract  made  under  the  false 
representation  of  an  agent,  whether  that  agent  was  authorized  U 
him  or  not  to  make  such  representation. 

Put  the  ordinary  case  of  a  servant  employed  to  sell  a  horse,  bat 
expressly  forbid  to  warrant  him  sound.     Is  it  contended  that  tbf 
[  •382  ]      buyer,  induced  by  the  warranty  to  *give  ten  times  the  price  which 
he  would  have  given  for  an  unsound  horse,  when  he  discovers  the 
horse  to  be  unsound,  is  not  entitled  to  rescind  the  contract  ?  Tins 
would  be  to  say,  that  though  the  principal  is  not  bound  by  the  fake 
representation  of  an  agent,  yet  he  is  entitled  to  take  advantage  of 
that  false  representation,  for  the  purpose  of  obtaining  a  contract 
beneficial  to  himself,  which  he  could  not  have  obtained  without  it 
I  own  that  it  never  had  occurred  to  me  to  doubt,  upon  principle  or 
upon  the  authority  of  decided  cases,  that  the  knowledge  of  the 
principal  was  the  knowledge  of  the  agent,  and  the  knowledge  of  the 
agent  the  knowledge  of  the  principal.     In  the  case  of  Seaman  ?. 
Fouereau  (i),  the  plaintiff,  living  abroad,  wrote  a  letter  dated  *27tb of 
June,  1740,  to  order  his  agent  to  effect  an  insurance  upon  a  vessel : 
the  agent  received  the  letter  the  25th  of  August,  and  effected  the 
policy  the  same  day;  but  on  the  23rd  of  August  the  agent  received 
a  letter,  mentioning  that  on  the  12th  the  ship  in  question  had  been 
lost  sight  of  all  at  once ;  that  the  captain  had  before  said  she  was 
leaky,  and  there  was  a  hard  gale  on  the  ISth;  the  ship  in  fact 
was  not  then  lost,  but  was  captured  by  the  enemy  on  the  19th  of 
August.     It  was  held,  however,  that  the  policy  was  void,  because 
the  agent  did  not  communicate  the  intelligence  he  had  received, 
of  which  his  principal  knew  nothing.     This  principle  was  poshed 
even  further  in  the  case  of  Fitzherbert  v.  Mather  (2),  where  an  ageni 
having  written  a  letter  of  advice  on  which  a  policy  was  effected, 
received  intelligence  the  next  day  in  time  to  have  written  bj  the 
post,  that  the  ship  was  lost,  but  omitted  to  write.     The  policy  not 
having  been  effected  until  after  the  second  day's  post  had  arrived, 
was  held    to    be  void.     These  are  cases  to  show  the  effect  of 
knowledge  by  the  agent  only,  but  the  cases  are  so  numerous  where 

[  '.38.8  ]      policies  have  been  declared  void  by  reason  of  the  knowledge  *of  the 

(1)  2  Stra.  1183.  (2)  1  R.  B.  134  (1  T.  B.  12). 
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principal  not  communicated  to  the  agent,  that  it  is  needless  to  cite  Cor^poot 
them ;  no  principle  being  better  established,  at  least  in  the  law  of  powkk. 
insurance,  than  that  the  knowledge  of  the  principal  is  the  knowledge 
of  the  agent.  That  it  prevails  also  in  other  cases,  may  be  shown 
by  the  authority  of  Maijhew  v.  Eanies  (i) ;  there  the  agent,  who  sent 
goods  by  a  carrier,  did  not  know  that  the  carrier  had  limited  his 
responsibility  by  a  notice,  but  the  principal  did  know  it,  and  the 
Court  held  that  the  knowledge  of  the  principal  was  the  knowledge 
of  the  agent,  in  favour  of  the  carrier.  The  same  principle  was 
recognised  in  the  cases  of  Willis  v.  The  Bank  of  Enffland  (2),  and 
Schneider  v.  Heathy  a  cause  in  which  I  was  one  of  the  counsel.  It 
is  shortly  reported  in  3rd  Camp.  506  (3).  That  was  a  case  of  the  sale 
of  a  ship  under  a  particular,  which  represented  the  hull  to  be 
nearly  as  good  as  when  launched,  but  the  vessel  and  stores  were  to 
be  taken  with  all  faults  as  they  then  lay.  The  bottom  of  the  vessel 
was  worm-eaten  and  the  keel  broken,  and  she  was  quite  unsea- 
worthy.  The  captain,  when  the  ship  was  advertised  for  sale,  had 
set  her  afloat,  so  that  neither  the  person  who  framed  the  particular, 
nor  the  buyer,  could  discover  these  defects.  An  action  was 
brought  for  money  had  and  received,  to  recover  back  the  deposit  by 
the  purchaser.  The  person  who  prepared  the  particular  of  sale 
proved  that  he  had  inserted  the  description  of  the  vessel  without 
having  examined  her,  nor  was  he  aware  that  it  was  untrue. 
Mansfield,  Ch.  J.,  says — '*  I  think  the  particular  is  evidence  here 
by  way  of  representation,  that  states  the  hull  to  be  nearly  as  good 
as  when  launched,  and  that  the  vessel  required  a  most  trifling 
outfit.  Now,  is  this  true  or  false  ?  If  false,  it  is  a  fraud  which 
vitiates  the  contract.  What  was  the  fact  ?  The  hull  was  worm- 
eaten,  the  keel  was  broken,  and  the  ship  could  not  be  rendered 
seaworthy  without  a  most  expensive  outfit.  The  agent  *tell8  us,  he  [  *384  ] 
framed  this  particular  without  knowing  anything  of  the  matter. 
But  it  signifies  nothing  whether  a  man  represents  a  thing  to  be 
difi'erent  from  what  he  knows  it  to  be,  or  whether  he  makes  a 
representation  which  he  does  not  know  at  the  time  to  be  true  or 
false,  if,  in  point  of  fact,  it  turns  out  to  be  false.**  This  case 
appears  to  me  exactly  in  point,  and  I  cannot  but  persuade  myself 
that  I  am  supported  in  my  opinion  by  the  great  authority  of  Sir 
James  Mansfield.  These  cases  were  all  cited  in  the  argument.  I 
must  own,  however,  that  the  principle  found  in  them  appears  to  me 

(1)  27  R.  R.  427  (3  13.  &  C.  601),  5  Nev.  &  Man.  478). 

(2)  43  B.  B.   288  (4  Ad.  &  El.  39 ;  (3)  14  B.  B.  82o. 
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CoBNf ooT     SO  familiar  with  the  daily  practice  of  the  Courts  and  of  the  world. 

FowKK.  ^hfl't  I  should  not  have  thought  it  necessary  to  refer  to  cases,  but 
for  the  very  grave  doubt  thrown  upon  it.  Where  the  owner  of  a 
house  or  of  a  farm  employs  an  agent  to  negotiate  and  settle  Ik 
terms  of  a  contract  for  letting  the  one  or  the  other,  more  especudlj 
when  he  has  referred  to  that  agent  for  particulars,  can  it  be  donbted 
that  the  party  treating  with  that  agent  is  entitled  to  consider  him 
as  the  proper  source  of  all  information  that  it  may  be  mateml 
to  him  to  possess  with  a  view  to  making  his  contract  ?  Or  tlul 
for  the  purpose  of  such  contract,  any  representation,  material  to 
the  subject  of  inquiry,  must  be  considered  as  if  made  by  the 
principal  ?  Put  the  case,  that  Mr.  Clarke  the  agent  had  been  folly 
apprized  of  this  objection  to  the  house,  but  that  in  the  multiplicity  of 
his  engagements  he  had  sent  a  clerk  to  represent  him,  and  that  the 
clerk,  in  ignorance,  had  made  the  representation  in  question :  woold 
the  argument  have  been  urged  in  that  case,  that  there  was  do 
fraud  in  the  clerk  because  he  was  ignorant,  and  none  in  the  master 
because  he  did  not  make  the  representation?  But  what  other 
relation  exists  between  master  and  servant,  as  far  as  third  persons 
are  concerned,  but  that  of  principal  and  agent?  If  the  clerk  of 
a  merchant  or  tradesman  offer  goods  for  sale  to  a  customer,  with 
a  misrepresentation  very  material  to  their  value,  which  represenU- 

[  *385  ]  tion  his  master  knows  to  be  false,  *but  the  clerk  supposed  to  be 
true,  whereupon  the  customer  agrees  to  give  double  the  real  value 
of  the  goods,  is  the  customer  bound  to  take  and  pay  for  the  goods, 
because  the  clerk  only  represented  a  fact  which  he  did  not  knov 
to  be  false?  or  is  not  the  contract,  for  the  purpose  of  trying  its 
validity  against  the  purchaser,  to  be  dealt  with  in  the  same  wav  ^ 
if  the  master  had  made  the  representation  ?  Qui  Jacit  }>tr  aiim 
facit  per  se.  And  what  would  be  the  condition  of  men,  if,  in  every 
case  of  a  treaty  made  with  an  agent,  the  party  was  under  the 
necessity  of  submitting  to  suffer  by  the  misrepresentations  of  that 
agent  about  the  subject-matter,  because  he  had  not  first  ascertained 
the  extent  of  the  agent's  powers  ? 

In  transactions  that  are  of  a  very  unusual  character,  and  where 
power  is  rarely  granted  to  an  agent  to  bind  his  principal,  except 
within  very  strict  limits,  it  may  be  a  very  necessary  caution  id 
the  party  dealing  with  the  agent  to  know  first  the  extent  of  bus 
authority ;  but  in  so  ordinary  a  transaction  as  that  of  letting  a 
ready-furnished  house,  where  the  principal  refers  to  a  house-agent 
for  particulars,  and  leaves  it   to  him  to  procure  a  tenant^vho 
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would  think  of  suspending  the  treaty,  in  order  to  write  to  the  Cornfoot 
landlord  in  the  country  to  make  inquiries,  lest  the  agent  might  not  fow'ke. 
have  full  power  or  information  to  answer  them  ?  Nevertheless  the 
argument  for  the  plaintiff  is  mainly  founded  upon  a  conjecture, 
that  the  agent  might  possibly  have  had  no  authority  to  make  a 
representation  of  this  kind,  upon  which  it  is  contended  that  it 
must  not  be  presumed  that  he  had  such  an  authority  without 
proof,  and  that  if  he  had  no  such  authority  he  could  not  bind  his 
principal. 

I  grapple  with  this  argument,  first,  by  denying  the  propriety  of 
the  conjecture  upon  which  it  is  founded.  I  maintain  that  a  man 
who  employs  his  agent  to  let  his  house  or  farm,  or  who  refers 
inquirers  to  an  agent  for  particulars  upon  any  subject,  must  be 
presumed,  if  the  contrary  *be  not  proved,  to  have  given  that  agent  [  ♦886  ] 
full  authority  to  communicate  all  information  that  is  connected 
with  the  subject,  and  that  it  may  be  important  to  the  inquirer  to 
know.  But  I  also  deny  the  conclusion,  as  far  as  it  applies  to  this 
case.  Let  us  simplify  the  case,  by  assuming  that  the  agent  was 
expressly  prohibited  from  giving  any  information,  except  as  to  the 
amount  of  rent  demanded,  and  strictly  charged  to  refer  the 
inquirers  to  the  principal  for  all  other  matters ;  nevertheless,  the 
agent,  without  knowing  anything  of  the  facts,  thinks  fit  to  answer 
to  inquiries  upon  every  subject  upon  which  it  may  be  material  to 
the  tenant  to  be  truly  informed ;  to  make  such  false  representations 
as  induce  the  tenant,  without  hesitation,  to  agree  to  take  the  house 
at  the  rent  proposed :  whereas  no  man  in  his  senses  would  have 
taken  the  house  at  such  a  rent,  or  perhaps  at  any  rent,  had  the 
facts  been  truly  represented.  Now,  if  the  tenant  should  afterwards 
bring  an  action  of  deceit  for  a  false  representation,  I  will  not  stop 
to  inquire  whether  the  landlord  would  be  liable,  upon  his  proving 
that  he  expressly  prohibited  his  agent  from  answering  any  ques- 
tion; but  I  will  say  that  if,  in  such  an  action,  he  might  defend 
himself  upon  the  ground  of  the  want  of  authority  in  his  agent,  it 
by  no  means  follows  that  he  could  insist  upon  enforcing  the 
contract  against  the  tenant  who  renounced  it.  In  other  words,  as 
I  have  before  said,  it  does  not  follow,  that  because  he  is  not  bound 
by  the  representation  of  an  agent  withoi^t  authority,  he  is  therefore 
entitled  to  bind  another  man  to  a  contract,  obtained  by  the  false 
representation  of  that  agent.  It  is  one  thing  to  say  that  he  may 
avoid  a  contract  if  his  agent,  without  his  authority,  has  inserted  a 
warranty  in  the  contract ;  and  another  to  say,  that  he  may  enforce 
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r. 
FOWKE. 


[  ♦387  ] 


a  contract  obtained  by  means  of  a  false  representation  made  by  hU 
agent,  because  the  agent  had  no  authority. 

Upon  these  grounds,  which  I  own  seem  to  me  very  clear,  I  am 
of  opinion,  that  for  the  purpose  of  this  plea  the  representation  *o: 
the  agent  is  that  of  the  principal;  and  the  falsehood  of  that 
representation  to  the  knowledge  of  the  principal,  and  the  am- 
cealment  of  a  material  fact  to  the  defendant,  are  sufficient  ^i 
sustain  the  plea. 

I  would  just  add,  that,  in  the  case  of  Pickering  v.  Dotofim,  which 
has  been  referred  to,  there  was  no  fraud,  and  no  representation. 
The  sellers  had  bought  the  ship  upon  a  representation  which  they 
showed  to  the  buyer,  not  as  their  representation,  but  as  the  ont 
made  to  them,  and  which  they  had  no  reason  to  doubt ;  and  they 
at  the  same  time  gave  to  the  buyer  the  fullest  opportunity  of 
examining  the  ship,  of  the  state  of  which  they  knew  nothing. 

Kale  absolute  for  a  a  etc  trial. 


1840. 

lUBCh,  of 

Pleas. 

[  393  ] 


HIRST   V.  HOBN   AND   Another. 

(6  Mee^n  &  Welsby,  393—396.) 

A  notice  to  quit  lands  on  a  given  day,  *'  ur  at  such  time  as  your  hoMiL^' 
shall  expire  next  after  the  expiiutiun  of  half  a  yeai*  from  the  receipt  of  th> 
notice,"  is  a  sufficient  demand  of  possession  within  the  Landloid  and  Teiuu>t 
Act,  1730  (4  Qeo.  II.  c.  28),  s.  1,  to  render  the  tenant  liable  for  holding  cnti 
after  the  determination  of  the  notice. 

Where,  on  the  receipt  of  a  notice  to  quit  to  two  joint  tenants,  one  'i 
whom  only  actually  occupied  the  land,  the  other  said  '*  that  he  had  nofhinj 
to  do  with  the  land : "  Held,  that  this  statement  was  not  admistdble  to  thf^ 
that  a  holding  over  after  the  expiiution  of  the  notice,  was  not  wilfol  on  ti» 
part  of  the  latter. 

Quit  re  y  whether  a  joint  tenant  is  necessarily  liable  for  the  wilful  holdic? 
over  of  his  co-tenant  'f 

Debt  for  the  double  value  of  lands  wrongfully  held  over  by  the 
defendants,  as  tenants  to  the  plaintiff.  Flea,  Not  guilty.  At  tbe 
trial  before  Coleridge,  J.,  at  the  last  York  Assizes,  it  appeared  that 
the  farm  in  question,  which  was  about  eight  miles  from  Hudders- 
iield,  had  originally  been  the  property  of  the  father  of  tbe  two 
defendants,  Henry  and  John  Hoi'n,  who  had  sold  it  to  the  plaintiff. 
Henry  Horn,  who  was  an  organist  at  Huddersfield,  took  the  farm 
from  the  plaintiff,  and  it  was  occupied  for  several  years,  until  1886. 
by  the  defendant  John  Horn,  Henry  paying  the  rent,  and  taking 
receipts  whereby  the  rent  was  stated  to  be  payable  on  the  U\ 
January  and  1st  July.     On  the  1st  January,  1837,  the  plainlifl 
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gave  a  notice  to  quit  the  farm,  addressed  to  both  brothers,  in  which  Hirst 
he  required  them  to  quit  on  the  Ist  day  of  July  then  next,  or  on  hork. 
such  other  day  as  their  holding  should  expire  next  after  the  expira- 
tion of  half  a  year  from  the  receipt  of  that  notice.  It  was  objected 
that  this  was  not  a  sufficient  notice  to  satisfy  the  stat.  4  Geo.  II. 
c.  28,  s.  1 ;  but  the  objection  was  overruled.  It  was  alleged  on 
the  part  of  the  defendants,  that,  according  to  the  custom  of  the 
country  in  that  part  of  Yorkshire,  the  times  of  holding  were  from 
Candlemas  and  May  Day,  and  evidence  was  given  for  the  purpose 
of  showing  this,  but  they  failed  to  prove  that  it  applied  to  this 
farm.  The  defendant's  counsel  proposed  also  to  call  the  plaintiff's 
attorney,  to  show  that  Henry  Horn  stated  to  him,  on  the  receipt  of 
the  notice,  that  he  had  nothing  to  do  with  the  occupation  of  the 
land,  and  therefore  he  could  not  be  liable  in  this  action ;  but  the 
learned  Judge  rejected  the  evidence,  holding  that  he  was  liable 
in  law  for  the  wilful  holding  over  of  his  co-tenant,  and  under 
his  Lordship's  directions,  a  verdict  was  found  for  the  plaintiff, 
damages  902. 

Dundas    now    moved    for    a    new   trial,   on    the  ground  of       [  394  ] 
misdirection : 

The  first  question  is,  whether  the  notice  to  quit  was  a  sufficient 
demand  of  possession  to  satisfy  the  statute.  It  would,  no  doubt, 
be  sufficient  for  the  purposes  of  an  ejectment,  but  in  order  to  impose 
upon  the  tenant  the  penalties  of  this  statute,  it  ought  to  be  absolute 
and  determinate  in  its  terms,  and  to  leave  no  doubt  as  to  the  period 
at  which  the  tenancy  is  to  expire.  In  WUkinson  v.  CoUey  (i),  a 
notice  to  quit  was  held  to  be  a  sufficient  demand  within  the  statute ; 
but  there  it  was  to  quit  at  a  day  certain.  At  that  time,  too,  the 
statute  was  considered  a  remedial  one,  but  it  is  now  regarded  as 
penal :  Lloyd  v.  Rosbee  (2).  Here  no  specific  time  is  pointed  out 
from  which  its  penal  operation  is  to  commence. 

Secondly,  in  order  to  render  the  defendants  liable  in  this  action, 
there  must  have  been  a  wilful  and  perverse  holding  over,  and 
although  the  holdings  from  Candlemas  and  May  Day  were  not 
proved  to  apply,  yet,  if  the  defendants  had  a  fair  doubt  as  to  the 
period  when  their  tenancy  expired,  which  would  be  increased  by 
the  uncertain  terms  of  the  notice,  it  could  not  be  said  to  be  a  wilful 
holding  over  after  the  1st  of  July  :  Wiight  v.  Smith  (3). 

(1)  5  Burr.  2694.  (3)  5  Esp.  203. 

(2)  11  R.  R.  764  (2  Camp.  453). 
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HiBST  Thirdly,  the  evidence  of  the  plaintiff's  attorney,  as  to  the  state- 

Horn.  ment  made  to  him  by  Henry  Horn,  was  wrongly  rejected.  It 
would  have  shown  that  he  had  no  intention  of  wilfully  holding 
over.  Suppose  a  lessee  for  years  assigned,  and  the  assignee  held 
over,  would  the  lessee  be  liable  for  double  value  ?  It  has  been  held 
that  an  executor  who  has  not  entered,  is  not  liable  for  use  and 
occupation  by  reason  of  the  entry  of  his  co-executor :  XoHon  v. 
Toiler  {!). 

(LoBD  Abinger,  C.  B.  :  Executors  are  not  partners.) 

This  is  a  penal  action,  and  a  party  is  not  liable  merely  because  he 
is  the  partner  of  the  tenant  actually  holding  over. 

(Parke,  B.  :  The  custom   did  not  apply  to  your  tenancy,  and 
[  '395  ]      therefore  *you  had  no  right  to  entertain  any  fair  doubt  as  to  the 
termination  of  your  holding.) 

Lord  Abinger,  C.  B.  : 

I  think,  according  to  the  strict  rules  of  law,  it  would  be  wrong  to 
grant  a  rule  in  this  case.  What  a  man  says  for  himself  can  be  no 
evidence  for  him :  if  any  act  had  been  done,  it  would  be  different. 
I  think,  therefore,  the  learned  Judge  was  right  in  rejecting  the 
evidence  of  the  defendant's  statement.  Then  there  was  no  evid^ce 
to  show  that  the  terms  of  the  original  tenancy  were  altered :  the 
rent  was  paid  until  1886  by  Henry  Horn,  and  there  was  no  evidence 
to  show  a  release  of  his  interest.  As  to  the  notice,  if  a  man  holds 
over  under  a  supposition  that  he  has  a  right,  that  is  a  different 
case ;  but  here  we  must  assume  that  it  was  clear  the  defendants 
had  none,  and  that  the  tenancy  began  on  the  1st  of  July.  This  is 
the  ordinary  form  of  notice,  which  has  been  adopted  in  order  to 
prevent  the  tenant  from  turning  round  and  setting  up  a  different 
commencement  of  the  tenancy ;  and  we  must  suppose  the  tenant 
knew  the  time  of  its  expiration  as  well  as  the  landlord,  and  that  the 
custom  did  not  apply. 

Parke,  B.  : 

I  am  of  the  same  opinion.  It  is  clear  this  was  a  good  notice  to 
quit,  in  order  to  determine  a  tenancy  from  year  to  year ;  it  is  a 
form  which  has  long  been  adopted,  in  order  to  prevent  the  effect 
of  any  mistake  in  the  statement  of  the  time  when  the  tenancy 

(1)  1  Cr.  M.  &  B.  172. 
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expires;  and  it  is  equally  a  sufficient  demand  of  possession;  all 
that  can  be  said  on  that  point  is,  that  if  there  be  a  real  doubt  as  to 
the  period  of  the  expiration  of  the  tenancy,  an  argument  may  be 
drawn  from  the  uncertainty  of  the  notice,  to  show  that  the  holding 
over  was  not  wilful.  If  there  were  a  reasonable  doubt,  and  the 
defendant  bond  fide  acted  on  it,  that  would  be  a  fair  question  to  be 
left  to  the  jury.  But  here  the  only  mode  of  raising  any  doubt  was 
by  a  reference  to  the  custom  *of  the  country ;  but  that  clearly  did 
not  apply,  nor  raise  any  fair  claim  to  hold  over  on  the  ground  of 
right.  There  was,  therefore,  no  misdirection,  nor  was  the  verdict 
wrong.  With  regard  to  the  rejection  of  the  evidence,  if  there  had 
been  a  notice  from  Henry  Horn  that  he  was  ready  to  give  up  the 
farm,  I  should  have  thought  that  it  was  a  fair  question  to  be  con- 
sidered, whether  one  defendant  might  not  be  liable,  and  the  other 
not :  but  this  was  only  a  statement  that  he  had  nothing  to  do  with 
the  land. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  do  not,  as  at  present  advised, 
entirely  accede  to  the  doctrine  that  one  tenant  is  necessarily  bound 
by  the  wilful  holding  over  of  his  co-tenant ;  but  here  the  evidence 
was  not  sufficient  to  raise  that  point. 

BoLFE,  B. : 

I  entirely  concur.     All  that  the  defendant  Henry  Horn  meant  to 

say  was,  not  that  he  did  not  intend  to  hold  over  in  future,  but — 

**  take  notice  I  am  not  liable  for  any  by-gone  rent,  because  I  have 

had  nothing  to  do  with  the  occupation  of  the  land."     That  was 

making  evidence  for  himself. 

Rule  reftised. 


Hirst 

V, 

Horn. 


[  ♦896  ] 


VY8E  V.  WAKEFIELD  (I) . 

(6  Meeson  &  Welsby,  442—456 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  274 ;  8  Dowl.  P.  C.  377  ; 

4  Jur.  509.) 

The  declaration  stated,  that,  by  indenture,  the  defendant  covenanted  that 
he  would,  at  any  time  or  times  thereafter,  appear  at  an  office  or  offices  for 
the  insurance  of  lives  within  London,  or  the  bills  of  mortality,  and  answer 
such  questions  as  might  be  asked  respecting  his  age,  &c.,  in  order  to  enable 
the  plaintiff  to  insure  his  life,  and  would  not  afterwards  do  or  permit  to  bo 
done  any  act  whereby  such  insurance  should  be  avoided  or  prejudiced.  It 
then  alleged,  that  the  defendant,  in  part  performance  of  his  covenant,  did, 
at  the  plaintiff's  request,  appear^^at  the  office  of  the  Rock  Life  Ajssuranco 

(1)  See  Makin  v.  WaikiuBon  (1870)  L.  R.  6  Ex.  25,  40  L.  J.  Ex.  33.— A.  C. 
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Vtbe  Coinpan3%  and  did  answer  certain  questionH  asked  of  him :  and  that  th^ 

V.  plaintiff  insured  the   defendant's  life   with  that  Company*    by   a   ]>oli«\ 

WAKEPiKLD.  containing  a  proviso,  that  if  the  defendant  went  l)eyond   the   limit <<  "i 

Europe,  the  policy  should  be  null  and  void  :  Breach,  that  the  dofoniLmt 
went  beyond  the  limits  of  Euroiw,  to  wit,  t<)  the  province  of  Canada,  in 
North  America:  Held,  on  sjjecial  demurrer,  that  the  de<4aration  wa-t 
bad,  for  not  averring  that  the  defendant  had  notice  that  the  policy  wa» 
effected. 

Covenant  on  an  indentare,  dated  the  8rd  of  March,  1827,  whereby 
the  defendant,  in  consideration  of  d,100L,  bargained,   sold,   and 

[  *443  ]  assigned  to  the  plaintiff  certain  dividends,  ^interest,  and  annual 
prodace,  from  time  to  time  due  and  payable,  or  to  arise  from  and 
after  the  decease  of  one  Eliza  Bobson,  during  the  natural  life  of 
the  defendant,  if  he  should  survive  her ;  to  have,  hold,  receive, 
and  take  the  dividends  &c.  thereby  assigned  unto  the  plaintiff,  his 
executors,  &c.,  from  and  after  the  decease  of  the  said  Eliza  Bobson, 
for  and  during  the  natural  life  of  the  defendant,  if  he  should 
survive  her ;  and  the  defendant  did  thereby  for  himself,  his  heirs. 
&c.,  covenant,  promise,  and  agree  with  and  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  amongst  other  things,  that 
he  the  defendant  should  and  would  at  any  time  or  times  thereafter, 
at  the  request  of  the  plaintiff,  his  executors,  administrators,  or 
assigns,  appear  at  an  office  or  offices  for  the  insurance  of  lives 
within  London,  or  the  bills  of  mortality,  or  before  the  agent  or 
agents  of  any  such  office  or  offices  in  the  county  where  he  the 
defendant  might  happen  to  be  resident  or  actually  to  be ;  and  then 
and  there  truly  answer  such  questions  as  should  or  might  be  asked 
or  required  touching  or  concerning  his  age  and  state  of  health,  and 
do  all  other  necessary  acts  in  order  to  enable  the  plaintiff,  his 
executors,  administrators,  or  assigns,  if  he  or  they  should  think 
proper,  to  insure  the  life  of  him  the  defendant;  and  should  not 
afterwards  do,  or^  as  far  as  with  him  should  lie,  permit  to  be  done, 
any  act,  deed,  or  thing  whatsoever,  whereby  any  such  insurance 
might  be  avoided  or  prejudiced ;  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will,  amongst  other  things,  appear. 
And  the  plaintiff  says,  that  he  the  defendant,  in  part  performance 
of  his  said  covenant,  did  afterwards,  to  wit,  on  the  8th  day  of 
March,  1827,  at  the  request  of  the  plaintiffs,  appear  at  an  office  for 
the  insurance  of  lives  within  London,  that  is  to  say,  the  office  of  a 
certain  Company  of  persons,  or  office,  established  for  the  purpose, 
and  carrying  on  the  trade  or  business  of  and  for  the  insurance  of 

[  ****  1      lives,  under  the  name  of,  and  called  and  *known  by  the  name  of, 
the  Rock  Life  Assurance  Company,  and  did  then  and  there  answer 
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certain  questions  then  asked  and  required  of  him,  touching  and  Vyse 
concerning  his  age  and  state  of  health,  and  did  then  do  all  other  wake^ield. 
necessary  acts,  in  order  to  enable  the  plaintiff  to  insure  the  life  of 
him  the  defendant  in  and  with  the  said  Company  or  office,  he  the 
plaintiff  then  thinking  proper  and  intending  to  insure  the  life  of 
him  the  defendant  in  and  with  the  said  Company  or  office,  accord- 
ing to  the  course  and  practice  of  the  said  Company  or  office ;  the 
answering  such  questions  as  aforesaid,  and  the  said  other  matters 
in  that  behalf  aforesaid,  being  necessary  and  proper,  according  to 
the  course  and  practice  of  the  said  Company  or  office,  to  enable  the 
plaintiff  to  insure  the  life  of  the  defendant  thereupon  and  there- 
with, and  being  reasonable  in  that  behalf,  of  all  which  the 
defendant  then  had  notice.  And  the  plaintiff  further  says,  that  he 
the  plaintiff  did  thereupon,  and  within  a  reasonable  time  then  next 
following,  to  wit,  on  the  day  and  year  last  aforesaid,  according  to 
the  course  and  practice  of  the  said  Company  or  office,  insure  the 
life  of  the  defendant  in  and  with  the  said  Company  or  office,  by  a 
certain  policy  or  insurance,  at  and  for  the  premium  of  81/.  lis.  6c/., 
payable  annually  in  that  behalf,  in  order  to  and  whereby  the 
plaintiff  then  became  and  was  entitled,  if  such  premiums  should  be 
so  paid,  to  be  paid  and  satisfied  out  of  the  funds  and  property  of 
the  said  Company,  according  to  the  provisions  of  the  Company's 
deed  of  settlement,  within  three  calendar  months  after  satisfactory 
proof  should  have  been  received  at  the  office  of  the  said  Company 
of  the  death  of  the  defendant,  the  sum  of  8,000/.,  and  such  further 
sum  or  sums  as  might,  under  the  regulations  of  the  said  Company, 
be  appropriated  as  a  bonus  to  that  policy,  subject  to  and  under  the 
condition  or  proviso,  amongst  others,  that,  in  case  the  defendant 
should  go  beyond  the  limits  of  Europe,  the  same  should  be  null 
and  void  :  and  the  plaintiff  says,  that  *the  said  condition  or  proviso,  [  **^^  ] 
at  the  time  of  making  the  said  indenture,  and  from  thence  hitherto, 
was  and  is  usual  and  reasonable  ;  and  that  although  he  the  plaintiff 
has  performed  and  observed  every  thing  in  the  said  indenture  on 
his  part  to  be  performed  and  observed,  yet  the  defendant  has 
broken  his  covenant  made  with  the  plaintiff  as  aforesaid,  in  this,  to 
wit,  that  he  the  defendant,  after  the  making  thereof,  and  after  the 
making  of  the  said  policy  or  insurance  as  aforesaid,  and  after  he 
the  plaintiff  had  paid  to  the  said  Rock  Life  Assurance  Company 
divers,  to  wit,  twelve  annual  premiums  as  aforesaid,  payable  in 
respect  of  the  said  policy  or  insurance  as  aforesaid,  and  after  the 
sum  that,  under  the  regulations  of  the  said  Company,  would  have 
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Vtse  been  appropriated  ae  a  bonus  to  that  policy,  in  case  of  the  death  of 
Wakefibld.  ^^^  defendant,  had  amounted  to  a  large  sum,  to  wit,  2,000Z.,  and 
had  become  of  great  value  to  the  plamtiff,  to  wit,  the  value  of 
2,000{.,  and  after  the  said  policy  had  become  and  was  of  great  value 
to  the  plaintiff,  to  wit,  of  the  value  of  S,OOOZ.,  to  wit,  on  the  first  day 
of  June,  1888,  he  the  defendant  went  beyond  the  limits  of  Europe, 
to  wit,  to  the  province  of  Canada,  in  North  America,  whereby  and 
by  reason  of  the  premises,  the  said  policy  became  and  was  null  and 
void,  &c.,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  declaration  doea 
not  contain  any  specific  averment  that  the  defendant,  before  he 
went  beyond  the  limits  of  Europe,  as  in  the  declaration  alleged,  had 
received  or  had  any  notice  from  the  plaintiff,  or  otherwise  that  the 
defendant  had  by  any  means  been  made  or  become  aware  of  the 
fact,  that  the  plaintiff  had  insured  the  life  of  the  defendant,  as  in 
the  declaration  alleged,  or  that  such  insurance  was  subject  to  or 
under  the  condition  or  proviso  in  the  declaration  alleged ;  whereas 
the  defendant  could  not  be  liable  for  going  beyond  the  limits  of 
Europe,  unless  he  knew  at  the  time  that  the  policy  had  been 
[  *446  ]  effected,  and  that  it  was  subject  *to  the  condition  or  proviso  stated 
in  the  declaration. 

Peacock,  in  support  of  the  demurrer,  was  stopped  by  the  Court, 
who  called  upon 

Coniing  to  support  the  declaration  : 

The  declaration  is  sufficient.  It  was  not  necessary  to  allege  any 
notice  to  the  defendant ;  for  the  declaration  states  that  the 
defendant  did,  at  the  request  of  the  plaintiff,  appear  at  the  Bock 
Life  Assurance  Office,  and  did  answer  certain  questions  put  to 
him ;  and  he  might,  therefore,  have  informed  himself  of  the  fact 
of  the  insurance  having  been  effected,  and  of  the  terms  and  con- 
ditions of  it.  The  general  rule  is,  that  a  party  is  not  bound  to  do 
more  than  the  terms  of  his  contract  oblige  him  to  do ;  and  here 
there  is  nothing  in  this  covenant  requiring  him  to  give  any  notice. 
Therefore,  unless  the  cu*cumstances  were  such  that  the  defendant 
had  not  any  means  of  informing  himself  of  it,  no  notice  was 
necessary.  This  contract  to  insure  is  confined  to  insurance  offices 
within  the  bills  of  mortality ;  and  the  defendant  might  readily 
have  informed  himself  by  inquiry  of  the  fact  of  the  insurance 
having  been  effected,  and  of  the  terms  and  conditions  of  it.    In 
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Com.  Dig.  tit.  Condition,  L.  9»  many  instances  are  given  where        vyse 
parties  are  not  bound  to  give  notice,  but  the  other  parties  must  wakepibi 
take  notice  at  their  peril.     It  is  there  said — **  If  a  condition, 
covenant,  or  promise,  be  to  do  an  act  to  a  stranger,  or  upon 
performance  of  an  act  by  a  stranger,  there  needs  no  notice ;  for  it 
lies  equally  in  the  knowledge  of  the  obligor  and  obligee,  and  the 
obligor  takes  upon  himself  to  do  it ;  as  if  a  condition  be  to  pay 
when  A.  marries,  there  needs  no  notice  when  A.  marries.     So,  if  a 
condition,  covenant,  or  promise,  be  to  do  upon  the  performance  of 
any  certain  and  particular  act  by  the  obligee  himself,  he  ought  to 
do  it  without  notice  by  the  obligee  that  the  act  is  performed ;  *for       [  *U7  j 
he  takes  it  upon  him  to  do  it  at  his  peril :  as  if  the  condition  be  to 
pay  so  much  when  the  obligee  marries,  there  need  not  be  notice  of 
his  marriage."     Notice  is  not  necessary,  unless  where  the  party 
expressly  contracts  to  give  notice,  or  where  it  must  necessarily  be 
implied  that  notice  is  to  be  given,  because  the  obligor  cannot  know 
or  ascertain,  from  the  nature  of  the  thing,  whether  the  act  has 
been  done  or  not.     In  Rex  v.  Holland  (i),  it  was  held,  that  where  a 
public  officer  is  charged  with  a  breach  of  duty,  which  duty  arises 
from  certain  acts  within  the  limits  of  his  government,  it  is  not 
necessary  to  aver,  in  an  indictment  against  him,  that  he  had  notice 
of  those  acts,  as  he  is  presumed  from  his  situation  to  know  them. 
In  answer  to  the  objection  of  want  of  notice.  Wood  says,  in  the 
argument, — **  Notice  here  merely  means  knowledge ;  and  when  the 
matter  is  as  much  in  the  knowledge  of  the  defendant,  or  more,  than 
of  any  other  person,  the  law  presumes  that  he  had  knowledge :  " 
for  which  he  cites  16  Viner's  Abr.  tit.  Notice,  p.  5,  pi.  10,  where  it 
is  said — **  None  is  bound  by  the  law  to  give  notice  to  another  of 
that  which  that  other  person  may  otherwise  inform  himself  of :  " 
and  Lord  Eenyon,  in  giving  judgment,  refers  to  that  argument,  and 
recognises  it  as  showing  '*  the  true  grounds  upon  which  notice  is  or 
is  not  required  to  be  averred."     So  here,  the  defendant  might  have 
informed  himself  whether  the  insurance  was  effected  or  not,  and 
was  bound  to  do  so  at  his  peril;  and  the  plaintiff  not  having 
undertaken  by  his  contract  to  give  the  defendant  notice  that  the 
assurance  was  effected,  was  not  bound  to  do  so.     The  defendant,  by 
his  covenant,  undertakes  to  do  nothing  to  vitiate  an  insurance 
effected  with  any  person  within  the  bills  of  mortality,  without  any 
stipulation  whatever  as  to  notice  of  the  particular  person  with 
whom  it  should  be  effected. 

(1)  5  T.  R.  607. 
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Vy8e  (Pabke,  B.  :  If  the  covenant  had  spoken  of  an  insarance  *to  (<e 

Wakekield.   effected  with  A.  B.,  there  would  be  no  necessity  for  notice;  brii 

[  *448  ]      if  it  were  with  any  person  that  the  plaintiff  may  choose,  then  it 

must  surely  be  necessary  that  notice  should  be  given.    Is  not  notice 

equally  necessary,  when  the  covenant  applies  to  an  insoranee  in 

any  one  of  the  many  public  offices  within  the  bills  of  mortality?) 

If  five  or  six  offices  had  been  named,  no  notice  would  be  necessary. 
If  there  are  such  a  number  of  insurance  offices  in  London  ar 
would  render  it  unreasonable  to  expect  the  defendant  to  inquire 
of  them   all  whether   such   an  insurance  had  been  efiTect^,  the 
defendant  should  have  shown  that  by  his  plea ;  not  having  done 
so,  the  Court  will  not  assume  it  to  be  the  fact.     In  Doe  v.  Uliitr- 
hecul  (i),  which  was  an  ejectment  by  landlord  against  tenant,  on 
an  alleged  forfeiture  by  breach  of  a  covenant  to  insure  *'  in  some 
office  in  or  near  London,"  it  was  held  that  the  omission  to  insure 
must  be  proved  by  the  plaintiff.     There  the  same  objection  would 
have  applied,  as  it  would  have  been  necessary  for  the  landlord 
to  make  inquiry  at  every  office  in  or  near  London.    Lord  Dekman, 
Ch.  J.,  says,  *'The  proof  may  be  difficult,  where  the  matter  is 
peculiarly  within  the  defendant's  knowledge;    but  that  does  not 
vary  the  rule  of  law;  and  the  landlord  might  have  had  a  cove- 
nant inserted  in  the  lease  to  insure  at  a  particular  office,  or  to 
produce  a  policy  when  called  for,  on  pain  of  forfeiture.    If  he  will 
make  the  conditions  of  his  lease  such  as  render  the  proof  of  a 
breach  very  difficult,  the   Court   cannot  assist  him."     Here  the 
district  is  limited ;  but  if  the  number  of  offices  within  it  are  so 
inconvenient  as  to  render  inquiry  difficult,  the  Court  cannot  cal- 
culate the  balance  of  inconvenience.     Suppose  all  the  insarance 
offices  were  in  one  street,  no  notice  would  surely  in  such  c.ase  be 
necessary. 

(Parke,  B.  :   Have  you  any  authority  for  that,  or  in  any  case 
[  ♦ilP  ]      where  there  is  any  choice  as  to  where  the  *insurance  shall  be 
effected  ?) 

The  cases  cited  in  Com.  Dig.,  before  referred  to,  are  applicable 
in  principle;  but  there  is  no  case  where  the  party's  having  a  choice 
as  to  the  office  in  which  an  insurance  is  to  be  effected,  has  been 
held  to  render  notice  necessary.     In  Viner's  Abr.,  Condition  (A.  d.), 

(1)  8  Ad.  &  El.  571 ;  3  Nov.  &  P.  557, 
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pi.  15,  it  is  said — "If  A.  sells  to  B.  certain  weys  of  barley,  or  Vysb 
other  things,  and  B.  assumes  to  pay  for  every  wey  as  much  as  he  wakefikld. 
sells  a  wey  for  to  any  other  man  ;  if  he  after  sells  to  others  certain 
weys  for  a  certain  sum,  he  shall  not  have  an  action  on  the  case 
against  B.  upon  his  promise,  till  he  hath  given  him  notice  for  how 
much  he  sold  the  wey  to  others ;  for  B.  is  not  bound  to  pay  it  till 
notice,  because  it  is  uncertain  and  not  known  to  him;  and  here 
he  assumes  in  general,  and  not  in  particular,  scilicet ,  to  pay  so 
much  as  J.  S.  shall  pay  for  a  wey,  and  so  he  does  not  assume  to 
take  notice  at  his  peril;  "  "  but,"  it  is  added  in  pi.  16,  "if  he  had 
assumed  to  pay  as  much  for  every  wey  as  he  sold  a  wey  for  to 
J.  S.,  if  J.  S.  after  bought  a  wey  for  a  certain  sum,  he  ought  to 
take  notice  thereof  at  his  peril,  without  any  notice  given,  otherwise 
he  hath  broke  his  promise."  If,  in  the  present  case,  the  number 
of  offices  had  been  limited,  it  is  quite  clear  that  notice  would  not 
have  been  necessary,  because  the  Court  cannot  measure  the  incon- 
venience arising  from  a  greater  or  less  number;  and  the  same 
argument  will  apply  where  the  district  is  limited.  The  defendant 
might  have  remedied  the  inconvenience,  if  any  inconvenience  exists, 
by  providing  for  it  in  his  contract. 

Peacocky  in  support  of  the  demurrer  : 

The  principle  established  by  the  cases  is,  that  where  the  act 
is  to  be  done  by  a  stranger,  no  notice  is  necessary,  because  the 
fact  is  as  much  within  the  knowledge  of  the  one  party  as  the  other : 
but  where  the  act  is  to  be  done  by  the  plaintiff  himself,  it  is  other- 
wise, and  notice  must  be  given  :  Poule  v.  *IIiuj(jev  (i).  There  the  [  ♦iso  ] 
Court  expressly  drew  the  distinction  between  the  case  where  the 
act  is  to  be  done  by  a  stranger,  and  where  it  is  to  be  done  by  the 
plaintiff  himself. 

(Parke,  B.  :  In  Bvadley  v.  Toder  (2),  and  in  Fletcher  v.  Pynsett  (a), 
where  the  promise  was  in  consideration  that  the  plaintiff  would 
marry  such  a  woman,  the  defendant  would  give  him  100/.,  it  was 
held  that  notice  of  the  marriage  was  not  necessary. 

In  Biadley  v.  Toder,  the  Court  at  first  held  that  the  declaration 
was  not  good,  because  it  was  not  alleged  that  the  plaintiff  gave 
notice  of  the  marriage ;  and  though  the  Court  afterwards  resolved 

(1)  Cro.  Jac.  492.  (3)  Id,  102. 

(2)  A/.  228. 
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Vtbb        that  it  waB  good,  the  reason  given  is,  that  it  was  a   necesaair 
Wakefield,   intendment,  that  when,  after  the  jnarriage,  he  requested  paymen: 

of  the  money,  notice  of  the  marriage  was  given.  But  this  is  an 
act  which  lies  entirely  within  the  knowledge  of  the  plaintiff,  who 
effected  the  policy,  and  who  alone  could  know  the  conditi<ms 
annexed  to  it.  All  the  cases  turn  upon  the  question,  whether  the 
defendant  had  the  means  of  knowledge  or  not ;  and  if  he  bad  not, 
or  not  equally  with  the  plaintiff,  then  notice  is  requisite. 

(Lord  Abinger,  G.  B.  :  Suppose  the  defendant  had  promised  to 
pay  1,0(X){.  to  any  banker  in  London  that  the  plaintiff  chose  lo 
open  an  account  with — must  not  the  plaintiff  give  him  notice  of 
the  bank  in  which  he  has  opened  an  account  ? 

Parke,  B.  :  Suppose  the  covenant  had  been,  that  the  defendant 
would  perform  the  terms  and  conditions  of  any  policy  that  the 
plaintiff  had  entered  into  with  the  Rock  Life  Assurance  Company, 
he  must  in  that  case  have  made  inquiry  as  to  the  terms  upon  which 
the  policy  was  effected.) 

Li V.  Henning(i)y    it   is   said — "If  the  agreement   be,  that 

he  shall  pay  so  much  as  J.  S.  in  particular  paid,  in  that  case  qaia 
[  *45i  ]  constat  de  persona,  and  he  is  indifferently  *named  betwixt  them,  the 
defendant  at  his  peril  shall  inquire  of  him,  and  the  plaintiff  is  not 
bound  to  give  notice ;  but  when  the  person  is  altogether  uncertain. 
there  the  plaintiff,  to  entitle  himself  to  the  action,  ought  to  givt 
notice."  In  this  case  the  plaintiff  had  the  option  of  selecting  any 
one  of  the  insurance  offices,  and  he  was  not  confined  with  respect 
to  the  time  of  effecting  the  insurance ;  and  he  ought,  therefore,  to 
have  given  notice. 

(Parke,  B.  :  Suppose  it  had  been  a  promise  to  pay  the  plaintif 
lOOZ.  if  he  should  go  to  Eome  or  Naples  ?) 

There  it  would  be  his  duty  to  give  notice.  When  the  event 
depends  upon  the  performance  of  one  of  two  acts  which  are  in  tbt 
plaintiff's  option,  he  is  bound  to  give  notice,  because  it  could  only 
be  known  to  the  plaintiff  when  he  had  exercised  his  option. 

(Parke,  B.  :  In  Haverky  v.  Laighton  (2),  the  plaintiff  promised 
J.  S.,  that  if  he  borrowed  of  one  Powell  lOOL,  he  would  repay  that 
sum  to  him  upon  the  same  day  and  upon  the  same  conditions  tbAl 

(I)  Cro.  Jac.  4:^2.  (2)  1  Bulstr.  12. 
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they  between  them  should  agree  upon ;  and  it  was  there  held  that        Vysb 
notice  was  not  necessary.)  Wakefield. 


That  case  shows  that  where  the  person  or  the  act  is  certain,  no 
notice  is  necessary ;  but  when  the  person  or  the  act  is  uncertain, 
and  the  option  is  to  be  exercised  by  the  plaintiff,  then  it  is 
necessary. 

XjORD  AfilNGBR,  C.  B. : 

I  am  of  opinion  that  the  defendant  in  this  case  is  entitled  to  our 
judgment,  on  two  grounds.     The  plaintiff  having  reserved  to  him- 
self the  liberty  of  effecting  the  insurance  at  any  office  within  the 
bills  of  mortality,  the  number  of  which  is  limited  only  by  the  cir- 
cumscription of  the  place,  and  having  also  reserved  to  himself  the 
choice  of  time  for  effecting  the  insurance,  it  appears  to  me  that  he 
ought  to  give  the  defendant  notice  of  his  having  exercised   his 
option,  and  of  the  insurance  having  *been  effected,  before  an  action      [  *452  j 
can  be  maintained.     But  there  is  also  another  ground,   which 
weighs  strongl}'  with   me   in  coming  to   this  conclusion.     Even 
supposing  the  defendant  were  bound  to  go  to  all  the  insurance 
offices  in  the  bills  of  mortality,  to  ascertain  whether  such  a  policy 
had  been  effected,  he  would  still  be  obliged  to  do  something  more  ; 
namely,  to  learn  what  were  the  particular  conditions  on  which  it 
was  effected ;  because  the  covenant  here  is,  not  that  the  defendant 
shall  not  do  anything  to  evade  the  covenants  or  conditions  usually 
prescribed  by  insurance  offices ;  but  that  he  shall  not  violate  any 
of  the  conditions,  by  which  such  insurance  might  be  avoided  or 
prejudiced ;  i.e.  he  is  bound  to  observe  all  the  stipulations  contained 
in  any  policy  which  the  plaintiff  may  effect.    Now,  some  conditions 
totally  distinct  from  the  conditions  in  general  use,  might  be  annexed 
by  a  particular  insurance  office  ;  and  in  such  case  it  would  be  most 
unfair  to  allow  the  plaintiff  to  keep  the  policy  in  his  pocket,  and 
without  notice  of  them,  to  call  on  the  defendant  to  pay  for  a 
violation  of  the  stipulations  contained  in  it.     Suppose  one  of  the 
conditions  imposed  by  the  policy  were,  that  the  party  whose  life 
was  insured  should  live  on  a  particular  diet,  or  at  a  particular 
place,  or  cease  from  some  particular  practice   to  which  he  was 
addicted,  or  that  he  should  abandon  some  course  of  exercise  which 
might,  if  persevered  in,  cost  him  his  life,  and  the  forsaking  of  which 
the  insurance  office  might  be  fully  justified  in  making  a  condition 
of  insuring  the  life  at  all,  it  would  be  hard  if  the  plaintiff  could, 
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Vtsb        without  giving  the  defendant  notice  of  the  existence  of  sach  a  cul 
Wakefield,   dition,  make  him  pay  the  amount  of  the  policy  on  its  yiolatii  i.. 

The  rule  to  be  collected  from  the  cases  seems  to  be  this,  that  wLt> 
a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific  eve:* 
which  may  become  known  to  him,  or  with  which  he  can  make  LiiL- 
L  ♦453  ]  self  acquainted,  he  is  not  entitled  to  any  notice,  unless  *he  stipuk*.r> 
for  it ;  but  when  it  is  to  do  a  thing  which  lies  within  the  pecnlii 
knowledge  of  the  opposite  party,  then  notice  ought  to  be  given  liL. 
That  is  the  common  sense  of  the  matter,  and  is  what  is  laid  down  i' 
all  the  cases  on  the  subject ;  and  if  there  are  any  to  be  found  i^hl  1. 
deviate  from  this  principle,  it  is  quite  time  that  they  should  i* 
overruled. 

Parke,  B.  : 

My  mind  is  not  entirely  free  from  doubt ;  but  I  am  inclined,  m 
the  whole,  to  agree  with  the  Lord  Chief  Baron.     The  defenduL; 
here  is  sued  on  a  covenant,  by  which  he  stipulates  to  do  t^i 
things ;  namely,  to  appear  at  an  office  for  the  insurance  of  live:, 
within  London  or  the  bills  of  mortality,  in  order  to  enable  tit 
plaintiff  to  effect  an  insurance  on  his  life  ;   and,  after  it  is  effettcl. 
to  perform  the  conditions  which  may  be  contained  in  it.    And  i- 
does  not  appear  that  this  is  confined  to  an  insurance  to  be  effectt*! 
at  the  particular  office  at  which  he  should  appear,  the  words,  "  such 
insurance  "  in  this  covenant  meaning  simply  an  insurance  on  h> 
life.     The  defendant  is  bound  in  the  first  instance  to  appear  at  aii 
insurance  office ;  and  when  the  insurance  is  effected,  he  is  then 
bound,  as  far  as  in  him  lies,  to  fulfil  the  stipulations  which  bavt 
been  entered  into  by  the  policy.     The  question  then  is,  whether  al 
action  can  be  maintained  on  this  covenant,  when   notice  of  tht 
effecting  such  insurance,  or  of  its  terms,  is  not  averred  in  tlif 
declaration.     The  general  rule  is,  that  a  party  is  not  entitle^i 
to  notice,  unless  he  has  stipulated  for  it ;  but  there  are  cerui^i 
cases   where,   from   the  very  nature  of  the  transaction,  the  la« 
requires  notice  to  be  given,  though  not  expressly  stipulated  for* 
There  are  two  classes  of  cases  on  this  subject,  neither  of  vfhkb. 
however,  altogether  resembles  the  present.      One  of  them  is,  wheiv 
a  party  contracts  to  do  something,  but  the  act  on  which  the  rii^iit 
to  demand  payment  is  to  arise  is  perfectly  indefinite ;  as  in  the  can' 
[  ♦ioi  ]       *of  Haule  v.  Hemyng  (i),  where  a  man  promised  to  pay  for  ceruin 
weys  of  barley  as  much  as  he  sold  them  for  to  any  other  man : 

(1)  Viner's  Abr.  "  Condition,"  (A.  d.),  pi.  15 ;  Cro.  Jac.  422. 
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there  the  plaintiff  is  bound  to  aver  notice,  because  the  person  to        Vysb 
whom  the  weys  are  to  be  sold  is  perfectly  indefinite,  and  altogether  wakkfield. 
at   the  option  of  the  plaintiff,  who  may   sell  them  to  whom  he 
pleases ;  and  in  such  cases,  the  right  of  the  defendant  to  a  notice 
before  he  can  be  called  on  to  pay,  is  implied   by  law   from   the 
construction  of  the  contract.     So,   where  a  party   stipulates  to 
account  before  such  auditors  as  the  obligee  shall  assign,  the  obligee 
is  bound  to  give  him  notice  when  he  has  assigned  them ;  for  that  is 
a   fact  which  depends  entirely  on   the  option  or  choice  of  the 
plaintiff.     On  the  other  hand,  no  notice  is  requisite  when  a  specific 
act  is  to  be  done  by  a  third  party  named,  or  even  by  the  obligee 
himself;  as,  for  example,  where  the  defendant  covenants  to  pay 
money  on  the  marriage  of  the  obligee  with  B.,  or  perhaps  on  the 
marriage  of  B.  alone,  (for  there  are  some  cases  to  that  effect),  or  to 
pay  such  a  sum  to  a  certain  person,  or  at  such  a  rate  as  A.  shall  pay 
to  B.    In  these  cases,  there  is  a  particular  individual  specified,  and 
no  option  is  to  be  exercised  ;  and  the  party  who,  without  stipulating 
for  notice,  has  entered  into  the  obligation  to  do  those  acts,  is  bound 
to  do  them.     But  there  is  an  intermediate  class  of  cases  between 
these  two.    Let  us  suppose  the  defendant  in  this  case  bound  to 
perform  such  stipulations  as  shall  be  contained  on  a  policy  to  be 
effected  at  some  office  in  London.     Now,  my  present  impression  is, 
that  where  any  option  at  all  remains  to  be  exercised  on  the  part  of 
the  plaintiff,  notice  of  his  having  determined  that  option  ought  to       ' 
be  given ;  and  if  this  had  been  a  covenant  by  the  defendant  to  per- 
form the  conditions  to  be  imposed  by  any  insurance  company  then 
existing  in  London,  I  think  it  would  be  the  duty  of  the  plaintiff  to 
notify  to  the  *defendant  the  exercise  of  his  option,  as  to  which  he      [  **S5  ] 
had  selected.      But  this  principle  holds  even  more  strongly  in  the 
present  case ;  for  not  only  do  the  terms  of  the  covenant  apply  to  all 
actually  existing  companies  of  tbe  sort,  but  to  all  that  might  at 
any  future  time,  subsequent  to  the  date  of  the  deed,  be  established 
within  the  bills  of  mortality.    Now  that  is  a  condition  which  appears 
to  me  so  perfectly  indefinite,  that  notice  ought  to  be  given  by  the 
plaintiff  of  his  having  determined  his  choice ;  and  I  think,  therefore, 
that  he  was  at  least  bound  to  give  notice  that  a  policy  of  insurance 
had  been  effected  by  him  at  such  a  particular  office  ;  it  might  then, 
perhaps,  be  the  duty  of  the  defendant  to  inquire  at  that  office  into 
the  nature  and  terms  of  the  policy  which  had  been  there  effected. 
If,  therefore,  the  more  extended  construction  of  this  covenant  is  to 
be  adopted,  and  the  defendant's  contract  understood  to  extend  to  all 
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vyse         existing  and  future  Companies,  no  doubt  at  all  can  exist  upon  tlk 
Wakefield,    point.     Supposing,  however,  that  the  covenant  is  to  be  constmei 

in  a  limited  sense,  as  restrained  to  any  office  where  the  party  shoalc 
have  appeared  to  answer  the  questions  relative  to  his  health,  &t^ 
as  the  words  '^  such  insurance  "  seem,  and  perhaps  with  truth,  to 
indicate,  even  then  the  option  of  the  plainti£f  is  of  such  an  indefinite 
nature,  that  the  defendant  cannot  be  called  on  to  accoant  for  the 
non-observance  of  it,  unless  notice  be  given  to  him.  Now  her<? 
none  has  been  given ;  there  is,  it  is  true,  notice  of  an  intention  lo 
effect  a  policy,  but  none  either  of  its  having  been  made  at  all,  or 
made  with  any  particular  conditions.  Possibly,  if  it  had  been  notified 
generally  to  the  defendant  that  an  insurance  had  been  effected  at  s 
particular  office,  it  would  become  his  duty  then  to  inquire  into  iu 
nature  and  the  conditions  with  which  it  was  coupled ;  but  I  thick 
that  he  was,  at  least,  entitled  to  notice  of  the  fact  of  its  existence. 

[  456  ]       Alderson,  B.  : 

I  am  of  the  same  opinion ;  and  my  judgment  is  founded  on  the 
authority  of  Hmde  v.  Hemyng,  as  reported  in  Viner's  Abr. 
'^  Condition,"  (A.  d.),  pi.  15.  In  this  case,  the  defendant  covenanu 
that  he  will  not  do  any  act,  deed,  or  thing,  whereby  any  such 
insurance  may  be  avoided  or  prejudiced.  The  insurance  is  to  be 
effected  at  any  time  or  times,  or  at  any  office  or  offices,  within  cei- 
*  tain  limits,  and  is  not  confined  to  the  then  existing  offices.  The 
plaintiff  has  the  selection  from  an  indefinite  number ;  and  it  seems 
to  me,  that  the  person  who  is  to  select  the  office  must  give  notice 
of  his  having  done  so.  If  the  defendant  had  received  notice  that  an 
insurance  was  effected  in  the  Bock  Life  Assurance  Company,  I  bj 
no  means  say  that  he  would  not  be  bound  to  inform  himself  of  any 
conditions  to  which  it  might  be  subject. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  I  own  that  when  the  case  was  first 
opened,  my  impression  was  in  favour  of  the  plaintiff ;  and  for  this 
reason,  that  when  a  party  enters  into  a  contract,  he  is  boon^^ 
perform  it,  whether  reasonable  or  not.  Where  the  law  casts  an 
obligation  upon  him,  it  says  that  it  shall  be  reasonable :  but  that  is 
not  so  where  a  party  contracts  to  do  a  particular  act ;  for  then  it  i^ 
his  own  fault  for  entering  into  such  a  contract.  In  the  progress  o( 
the  argument,  my  opinion  changed ;  and  I  think  that  the  plaintiff 
was  bound  to  give  notice.      I  find   it  stated  in    Viner's  Abr. 


VOL.  Lv.l  1840.     EX.     6  MEE.  &  W.  456.  687 

**  Condition,"  (A.  d.),  pi.  10, — "If  I  am  bound  to  enfeoff  such  Vysb 
persons  as  the  obligee  shall  name,  he  ought  to  give  notice  of  those  wakepield. 
l^e  names,  otherwise  I  am  not  bound  to  enfeoff  them  :"  and  reason 
seems  in  favour  of  this  principle  of  law.  The  question  is,  what  is 
the  meaning  of  the  contract,  where  a  party  covenants  to  do  some- 
thing at  the  option  of  another  ?  It  must  mean,  provided  he  have 
notice  of  that  option  having  been  exercised. 

Jttdgmentfor  the  defendant. 

IN  THE  EXCHEQUER  CHAMBER 

(In  Error  froac  the  Court  of  Exchequer.) 

(7  Meeson  &  Welsby,  126  ;  S.  0.  8  Dowl.  P.  C.  912 ;  4  Jur.  611.)  [  7  M.  &  W. 

126] 

A  WRIT  of  error  having  been  brought  on  the  judgment  of  the 
Court  of  Exchequer  in  this  case,  it  now  came  on  for  argument. 
The  Court,  however,  on  reading  the  record,  were  unanimously  of 
opinion  that  an  averment  of  notice  to  the  defendant  that  the  policy 
had  been  effected  was  necessary  to  make  the  declaration  good  and 
that  the  judgment  must  be  affirmed. 


GEANGEE  V.  COLLINS.  i84o. 

(6  Meeson  &  WeUby,  458—461  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  172.)  I^of 

Assumpsit.    The  declaration  stated,  that  whereas  before  and  at  the  time  "w'fl*. 

of  making  the  agreement  thereinafter  mentioned,  the  defendant  held  the  [  ^^^  ] 
house  and  premises  thereinafter  mentioned,  for  the  residue  of  a  term  of 
years,  and  thereupon  afterwards,  to  wit,  on  &c.,  agreed  to  let  to  the 
plaintiff,  who  then  agreed  to  take  of  the  defendant,  the  said  house  and 
premises  at  a  certain  rent;  and  in  consideration  of  the  premises,  the 
defendant  promised  the  plaintiff  that  he  should  quietly  hold  and  enjoy  the 
said  house  and  premises  during  the  said  term,  without  any  eviction  from 
the  parties  entitled  to  the  reversion ;  nevertheless,  he  the  plaintiff  was  evicted 
by  the  party  entitled  to  the  reversion :  Held,  on  demurrer,  that  the  declaration 
was  bad,  inasmuch  as,  the  plaintiff  having  declared  on  the  simple  relation 
of  landlord  and  tenant,  no  such  duty  as  that  laid  as  the  defendant's  promise 
arose  from  that  relation. 

Assumpsit.  The  declaration  stated,  that  whereas  theretofore, 
and  before  and  at  the  time  of  the  making  of  the  agreement  there- 
inafter mentioned,  the  defendant  held  the  house  and  premises 
thereinafter  mentioned,  for  the  residue  of  a  certain  term  of  years 
therein;  and  thereupon  afterwards,  to  wit,  on  the  20th  day  of 
December,  1887,  the  defendant  agreed  to  let  to  the  plaintiff,  who 
then  ^agreed  to  take  of  the  defendant,  the  said  house  and  premises,       [  *^69  ] 
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Granger  situate  and  being  in  Hunter  Street,  Brunswick  Square,  in  the 
Collins,  county  of  Middlesex,  including  the  use  of  the  several  fixtures 
therein,  for  the  term  of  three  years  from  the  14th  day  of  August, 
1887,  at  the  rent  of  78/.  IOh.  a  year,  payable  quarterly  (setting 
forth  the  days  of  payment,  &c. ;)  and  in  consideration  of  the 
premises,  the  defendant  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  promised  the  plaintiff  that  he  should  quietly  hoM 
and  enjoy  the  said  house  and  premises  during  the  said  term,  and 
according  to  the  true  intent  and  meaning  of  the  said  agreement, 
and  without  any  eviction  from  or  by  the  party  or  parties  entitled 
to  the  reversion  of  or  in  the  said  house  and  premises,  expectant 
on  the  reversion  of  the  defendant's  lease.  And  the  plaintiff  in  fact 
saith,  that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
he  entered  into  and  upon  the  said  house  and  premises,  and  became 
and  was  possessed  thereof  as  such  tenant  as  aforesaid,  and  that  be 
duly  performed  all  things  in  the  said  agreement  contained  on  his 
part  and  behalf  to  be  performed ;  nevertheless  the  plaintiff  in  fact 
saith,  that  afterwards,  and  during  the  said  term  of  three  years 
in  the  said  agreement  mentioned,  to  wit,  on  the  5th  day  of  July, 
1889,  he  the  said  plaintiff  was  evicted  from  the  said  house  and 
premises  by  the  party  or  parties  entitled  to  the  reversion  of  and  in  the 
said  house  and  premises  expectant  on  the  termination  of  the  defen- 
dant's lease,  contrary  to  the  promise  of  the  said  defendant,  &c. 

The  defendant  pleaded  a  plea,  to  which  the  plaintiff  demurred 
specially;  but  as  the  Court,  on  a  former  day,  had  intimated  a 
doubt  whether  the  declaration  could  be  maintained,  and  the 
argument  now  turned  on  that  question  alone,  the  plea  is  omitted. 

The  defendant's  points  of  objection  to  the  declaration,  appended 

to  the  demurrer  book,  were  as  follows :  That  the  declaration  states 

[  *46o  ]       such  a  promise  by  the  defendant  as  *the  law  will  not  imply,  and 

imposes  a  much  more  extensive  liability  upon  the  defendant  than  he 

is  subject  to  in  point  of  law. 

That  the  defendant's  promise,  as  stated  in  the  declaration,  would 
render  him  liable  even  for  a  wrongful  eviction  of  the  plaintiff  by 
the  party  or  parties  entitled  to  the  reversion  expectant  on  the 
termination  of  the  defendant's  lease,  or  for  an  eviction  (as  in 
the  present  case)  in  consequence  of  the  plaintiff's  own  wrongful 
act,  his  breach  of  the  agreement  under  which  he  held  the  premises 
as  the  defendant's  tenant. 

That  the  promise  stated  in  the  declaration  is  not  warranted 
by  the  introductory  statement  therein,  nor  is  such  a  promise  as 


VOL.  Lv.]  1840.     EX.    6  MEE.  &  W.  460—461.  680 


'would  be  inferred  or  implied  by  law  from  the  facts  atated  in  the     Gbakoeb 

I* 

declaration .  Collins* 

Ketlf/,  in  support  of  the  declaration  s 

It  may  be  admitted  that  the  declaration  would  be  bad,  if 
the  promise  were  laid  as  resulting  from  the  simple  relation  of 
landlord  and  tenant ;  but  it  is  submitted  that  it  is  not  so  stated. 
It  may  be  that  the  consideration  for  the  promise  is  ambiguously 
stated,  and  might  be  insufficient  upon  special  demurrer.  There 
is  nothing  here  to  show  that  the  defendant  did  not  enter  into  a 
written  agreement,  to  the  effect  of  the  promise  set  forth  in  the 
declaration. 

(Parke,  B.  :  If  there  had  been  any  special  agreement  to  that  effect, 
it  ought  to  have  been  stated.) 

Montagu  Smith,  contra,  was  not  called  upon. 

LoBD  Abinoer,  C.  B.  : 

If  the  plaintiff  originally  became  tenant  to  the  defendant,  with- 

out  any  agreement  as  to  the  eviction,  the  law  would  not  afterwards 

impose  such  a  liability  on  the  defendant  as  is  here  stated.     No 

such  liability  arose  from  the  simple  relation  of  landlord  and  tenant, 

and  that,  we  think,  is  the  relation  on  which  the  *plaintiff  has       [  ^^^l  ] 

declared.     The  promise  is  laid  more  largely  than   the   law  will 

imply  from  such  a  relation.     In  Broun  v.  Crump  (i),  a  declaration, 

that  in  consideration  that  the  defendant  had  become  tenant  to  the 

plaintiff  of  a  farm,  he  undertook  to  make  a  certain  quantity  of 

fallow,  and  to  spend  601.  worth  of  manure  every  year  thereon, 

and  to  keep  the  buildings   in   repair,  was  held   bad  on  general 

demurrer,  those  obligations  not  arising  out  of  the  bare  relation 

of  landlord  and   tenant.     The  declaration  is  therefore  bad,  and 

there  must  be 

Judgment  for  the  defendant. 


TREDWEN  V.  BOURNE.  ^• 

(6  Meesou  &  Welsby,  461—466;  S.  C.  9  L.  J.  (N.  S.)  Ex.  220;  4  Jur.  747.)  £^ch.  of 

Where  a  Mining  Company  waa  formed,  the  capital  to  be  30,000/.,  in         r  iai  i 
3,000  bhares  of  10/.  each;  and  2,000  shares  only  were  actually  subscribed 
for,  of  which  the  defendant  took  100 :  Held,  that  letters  subsequently 
written  by  the  defendant  to  the  directors,  re([uiring  them  to  call  a  meeting 

(1)  1  Marsh.  567. 
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TiiKDWEN  for  the  jiurpose  of  changmg  a  director,  were  evidence  to  go  to  the  jury  to 

f.  show  that  ho  authorized  the  directors  to  proceed  in  the  management  of  tht- 

Bourne.  concern  with  the  smaller  amount  of  capital,  so  as  to  render  him  liable  f-r 

the  price  of  articles  supplied  for  the  use  of  the  mines,  on  the  order  of  tl^ 
directors. 

The  members  of  a  Mining  Company  have  authority  by  law  (in  the  abaen  .-v 
of  any  proof  of  a  more  limited  authority),  to  bind  each  other  by  dealinp^  an 
credit,  for  the  pui*pose  of  working  the  mines,  if  that  appear  to  be  neo'*^t^rT 
or  usual  in  the  management  of  mines. 

Debt  for  goods  sold,  and  on  an  account  stated.     Plea,  nuuqnftm 

tndMiatas.     At  the  trial  before  Bolfe,  B.,  at  the  last  Assizer  for 

Cornwall,  it  appeared  that  the  action  was  brought   against    thr- 

defendant  as  a  shareholder  in  the  ''  Trewalfas  Tin  and  CopiH^r 

Mining  Company,"  to  recover  the  price  of  coals,  timber,  cand]t**>, 

&c.,  furnished  in  1838  and  1839  to  the  Trewalfas  Mine,  in  Cornwall. 

belonging  to  the  Company.     It  appeared,  from  the  evidence  of  tht- 

clerk  of  the  Company,  that  it  was  formed  in  the  year  1837,  the 

prospectus  stating  that  the  capital  was  to  be  30,000/.,  in  3,O0U 

shares  of  101.  each.     The  defendant,  who  resided  at  Liverpool. 

took  100  shares :  in  all  2,000  only  were  disposed  of.     There  were 

[  *462  ]       directors,  a  secretary  *and  other  officers,  and  an  office  in  London 

at  which  the  business  of  the  Company  was  transacted.     The  IniJle^ 

belonging  to  the  Company  were  worked,  and  mineral  raised  and 

sold,  but  no  profits  were   made  by  the  concern.     The  goods  in 

question   were  supplied  on  the  order  of  the  directors,  and  were 

necessary  for  the  ordinary  use  of  the  mine.     There  was  no  evidence 

that  the  defendant  had  ever  been  at  the  mine,  or  had  att-endei 

any  meetings  of  the  Company;    but  two  letters  signed  by  him 

and  several  other  shareholders,  of  the  dates  of  November,  1837. 

and   February,   1838,   being  requisitions  to   the  directors  for  a 

meeting  to  remove  one  of  their  body,  were  put  in.     It  was  object^i 

for  the  defendant,  that  there  was  no  evidence  to  charge  him  ir 

this  action ;  that  there  was  nothing  to  show  that  the  directors,  who 

actually  made  the  contract  with  the  plaintiff,  had  any  aathoritj, 

express  or  implied,  from  the  defendant  to  do  so.     The  leameii 

Judge  thought  there  was  evidence  to  go  to  the  jury,  and  left  tbf 

case  to  them  with  the  direction,  that  if  they  were  satisfied  \\\t 

defendant  was  a  shareholder,  and   knew  of  the  concern   beiu: 

carried  on  by  the  directors,  and  the  parties  in  their  employ,  in 

the  manner  it  was,  he  was  liable  in  this  action.     The  jury  founi 

a  verdict  for  the  plaintiff,  damages  182/.  4s.,  leave  being  reservel 

to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  shouM 

be  of  opinion  that  there  was  no  evidence  to  charge  the  defendant. 
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Crowder  now  moved  accordingly :  Tredwen 

r. 

First,  this  Company  having  been  originally  constituted  on  the  Bourne. 
condition  that  it  should  be  carried  on  with  a  capital  of  dO,000{., 
in  8,000  shares,  and  2,000  only  having  been  actually  taken,  the 
defendant  cannot  be  liable  as  a  shareholder,  unless  upon  proof 
that  he  assented  to  its  being  carried  on  with  the  smaller  amount 
of  capital :  Pitchford  v.  Davis  (i) :  and  there  was  no  *such  proof  [  •463  ] 
in  this  case.  It  is  clear  that  the  mere  circumstance  of  his  being 
a  shareholder  is  not  sufficient  to  render  him  liable :  Vice  v.  Lady 
Anson  (2),  Dickinson  v.  Valpy  (3),  Bourne  v.  Freeth  (4).  There  was 
no  proof  that  the  defendant  had  attended  any  meetings  of  the 
Company ;  nor  were  any  deeds  and  documents  put  in,  to  show  that 
he  had  done  any  act  as  a  partner. 

(Parke,  B.  :  His  letters  clearly  show  that  he  knew  the  concern 
had  begun,  and  that  he  was  dissatisfied  with  the  management  of  it. 
The  sole  question  is,  whether  there  was  evidence  to  go  to  the  jury 
of  the  defendant's  having  authorized  the  directors  to  carry  on  the 
concern  for  his  benefit.) 

There  was  no  evidence  whence  an  authority  to  them  could  be 
implied,  to  pledge  his  credit  to  persons  supplying  goods  on  their 
order. 

But,  secondly,  a  mining  differs  in  this  respect  from  an  ordinary 
trading  partnership.  It  is  in  the  latter  only  that  the  members 
give  each  other  a  general  authority  to  bind  them  as  partners  :  per 
Lord  Tenterden,  Ch.  J.,  in  Vice  v.  L<idy  Alison  (2) ;  Dickinson  v. 
Valpy. 

(Parke,  B.  :  A  mining  concern  is  a  trading  concern.) 

The  business  of  it  is  carried  on  quite  differently  from  that  of  an 
ordinary  trading  firm  :  regular  calls  are  made  as  money  is  wanted 
for  the  purpose  of  the  partnership,  which  are  paid  down  ;  and  the 
directors  have  only  authority  to  manage  the  concern  with  the 
funds  so  supplied,  but  not  to  pledge  the  credit  of  individual 
shareholders. 

(Parke,  B.  :  The  directors  have  authority  to  do  all  that  it  is  usual 
to  do  in  the  management  of  mining  companies. 

(1)  52  E.  R.  608  (5  M.  &  W.  2).     5  M.  &  R.  126). 

(2)  7  B.  &  C.  409 ;  1  M.  &  R.  113.      (4)  33  R.  R.  775  (9  B.  &  C.  632 ;  4 

(3)  34  R.  R.  348  (10  B.  &  C.  128 ;   M.  &  R.  512). 

44 — 2 
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Tkedwen         AiiDBRSON,  B. :  Dickinson   v.  VcUpt/  was  the  case   of   a   biU  of 
BouRNB,      exchange.) 

The  doctrine  laid  down  in  the  case  of  Flemyng  v.  Hector  (i),  &> 
[  *^64  ]      *to  the  committee  of  a  club,  applies  here. 

(Lord  Abinger,  G.  B.  :  A  club  is  not  a  partnership  for  acquiring 
profits.  The  making  of  calls  is  quite  consistent  with  a  dealing 
on  credit :  the  calls  may  not  be  demanded  until  the  expiration  of 
the  credit.) 

If  the  credit  of  the  shareholders  may  be  pledged  at  all,  why  may  it 
not  by  the  drawing  of  a  bill,  as  well  as  otherwise  ? 

(Parke,  B.  :  It  may,  where  the  drawing  of  bilte  is  necessary  or 
usual  in  carrying  on  the  concern.  You  do  not  prove  any  engage- 
ment whereby  it  was  stipulated  that  the  directors  should  have  only 
the  limited  authority  you  contend  for  :  and  the  question  is,  whether 
there  was  not  evidence  to  go  to  the  jury,  that  the  defendant  gave 
them  a  more  extended  authority,  viz.  to  do  all  that  directors  of  a 
mining  company  usually  do  for  carrying  on  the  concern.  In 
Flemymj  v.  Hector,  the  rules  of  the  club  were  proved,  which  showed 
that  the  authority  of  the  directors  was  expressly  limited.  If  the 
real  nature  of  the  transaction  here  was,  that  the  directors  were 
only  to  manage  a  ready-money  fund,  and  you  had  made  that  oat, 
the  case  would  be  different.) 

It  is  submitted  that  the  case  is  so  as  it  stands.  Here  money  w&t) 
furnished  in  the  first  instance  for  carrying  on  the  partnership.  It 
is  a  question  of  law  for  the  Court,  whether  the  legal  inference 
of  authority,  which  the  plaintiff  is  to  make  out,  has  been 
established. 

Lord  Abinoer,  C.  B.  : 

With  regard  to  the  first  ground  of  objection,  if  it  had  been 
shown  that  the  defendant  was  ignorant  of  the  fact  that  no  monf 
than  2,000  shares  had  been  subscribed  for,  and  that  the  eoDcem 
was  going  on  upon  that  footing,  that  would  have  been  a  good 
ground  of  defence  to  this  action.  But  the  question  is,  whether  the 
defendant's  letters  did  not  furnish  evidence  to  go  to  the  juty  that 
he  was  cognizant  of  its  being  carried  on  with  a  smaller  amount  of 
capital  than  was  originally  intended ;  and  I  cannot  say  that  tbev 

(1)  46  R.  R.  633  (2  M.  &  W.  172), 
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did  not.  As  to  the  second  '''ground,  it  is  said  that  a  mining  com-  Trkdwen 
pany,  which,  as  was  decided  in  Dickinson  v.  Valpy,  is  not  necessarily  bourne. 
formed  with  the  power  to  pledge  the  credit  of  individual  members  [  •^ss  ] 
by  the  drawing  of  bills — is  also  not  formed  with  power  to  bind  each 
other  by  dealing  on  credit :  but  these  are  two  very  different  pro- 
positions. Whether  the  directors  have  such  a  power,  must  depend 
on  the  general  nature  of  the  concern ;  it  is  a  matter  for  the  jury  to 
decide  upon,  unless  the  party  gives  evidence  to  show  that  their 
authority  was  expressly  limited  :  and  if  it  had  been  left  to  the  jury 
in  this  case,  I  think  they  would  not  have  had  much  difficulty  in 
saying  that  it  is  in  the  general  nature  of  mining  concerns  to  deal 
on  credit  for  the  purpose  of  carrying  on  their  business.  I  think, 
therefore,  the  defendant  has  not  raised  a  sufficient  foundation  to 
support  the  second  objection.  Being  a  shareholder,  it  was  com- 
petent to  him  to  have  produced  the  deed  of  settlement  whereby 
the  members  were  mutually  bound,  if  it  were  material  to  his 
defence.  I  should  have  left  it  to  the  jury  to  judge  for  themselves 
whether  such  companies  do  not  ordinarily  deal  on  credit ;  if  they 
do,  the  shareholders  are  liable,  unless  by  some  evidence  the  party 
shows  that  in  the  particular  case  he  is  not  liable. 

Parke,  B.  : 

No  doubt  the  plaintiff  is  bound  to  make  out  his  case :  the  only 
question  is,  whether  he  has  not  here  proved  a  pnmd  facie  case  ;  if 
he  has,  the  jury  had  a  right  to  consider  it,  no  answer  being  given 
on  the  part  of  the  defendant.    The  sole  question  was,  whether  there 
was  evidence  to  go  to  the  jury,  that  the  defendant  gave  authority 
to  the  directors  to  pledge  his  credit  to  the  plaintiff.     If  the  case  had 
stood  merely  on  the  fact  of  his  being  a  shareholder,  I  should  have 
thought  it  was  not  sufficient.     But  his  letters,  which  were  put  in, 
showed,  first,  that  he  knew  the  directors  were  acting  in  the  manage- 
ment of  the  partnership;    and,  secondly,  that  he   was   taking  a 
personal  interest  in  the  concern :  and  they  were  evidence  for  *the      [  *^^^  ] 
jury  that  he  authorized  the  directors  to  do  what  they  did,  for  his 
benefit.    It  is  said  that  he  was  deceived  as  to  the  amount  of  capital : 
but  whether  he  knew  the  amount  actually  subscribed  or  not,  there 
was  proof  that  he  authorized  the  directors  to  proceed  in  the  manage- 
ment of  the  concern.     Either   he   knew  it,   or,  not  knowing  it, 
chose  to  authorize  the  directors  to  proceed.     No  point  was  made  at 
the  trial  that  this  was  such  a  partnership  as  could  not  deal  on  credit; 
if  it  had,  the  plaintiff  would  probably  have  supplied  evidence  on 
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that  point ;  and  a  Cornish  jury  would  probably  have  said  it 
was  the  constant  practice  to  purchase  materials  for  mines  on  credit: 
at  all  events,  the  objection  was  not  taken.  There  was,  therefore,  a 
HVL&eient  prima  facie  case  for  the  jury.  If  the  defendant  had  sho^m* 
that  by  this  particular  contract  the  directors  were  only  to  deal  with 
the  actual  fund  put  into  their  hands,  and  that  they  had  no  power 
to  pledge  the  credit  of  the  shareholders,  that  would  have  been  a 
defence,  because  the  plaintiff  has  not  trusted  to  any  representaiinu 
of  the  defendant,  or  bargained  personally  with  him.  Bat  the  solf 
question  being,  whether  there  was  a,  prima  facie  case  for  the  jurj. 
I  think  the  two  letters  of  the  defendant,  and  the  fact  of  his  beinc;  a 
shareholder,  in  the  absence  of  proof  of  any  limited  agreement  or. 
his  part,  constituted  svLch  j)riind  facie  case,  and  therefore  that  there 
ought  to  be  no  rule. 

Aldbrson,  B.  concurred. 

EoLFE,  B. : 

I  am  of  the  same  opinion.     The  goods  supplied  by  the  plaintif 

were  of  daily  use  in  the  mine;  they  were  habitually  furnished,  !•» 

the  amount  of  820{. ;  the  accounts  were  regularly  sent  up  to  to\in 

and  audited,  and  this  was  only  the  balance  of  the  last  invoice  on 

the  books.     It  is  clear  what  was  the  usual  mode  of  dealing  here. 

and  if  it  had  been  put  to  the  jury,  there  can  be  no  doubt  what  their 

finding  would  have  been. 

liftle  reftiscd. 


•^ 
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LAMB  V.  VICE  AND  Four  Others  (l). 

(H  Meeson  &  Welsby,  467—472 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  177  ;  8  Dowl.  P.  C.  :^^' 

4  Jur.  341.) 

An  officer  of  the  Palace  Coui't  entered  into  a  bond,  with  sureties,  to  th-» 
knight  marshal  of  that  Court,  conditioned  for  the  due  perfomxaiice  of  tl- 
duties  of  his  office ;  and  (inter  alia)  that  he  .(^hould  take  sufficient  bail  fi^^u: 
all  defendants  aiTested,  and  should  obey  the  lawful  orders  of  the  O'urt. 
He  took  insufficient  bail  from  a  defendant  arrested  in  an  action  in  th./ 
Court,  and  an  order  was  made  I'equiring  him  to  pay  the  amount  of  ^*-\' 
and  costs  in  the  action,  which  he  disobeyed :  Held,  that  the  knight  marsh..! 
was  entitled,  »is  a  trustee  for  the  plaintiff  in  the  action,  to  recover,  in  ^t 
action  on  the  l)ond,  the  full  amount  of  the  debt  and  costs. 

Debt  on  bond,  in  the  penal  sum  of  500/.     The  declaration  strt 
out  the  condition  of  the  bond,  whereby,  (after  reciting  that  ti.t 

(1)  Followed   in   IJoy<Vs  v.   Harper      Murray  v.  Fhi^U  (1883)  25  Ch.  D.  at 
(1S80)    16  Ch.   D.   290,   303,   315,    50      p.  97  ;  53  L.  J.  Ch.  185.— A.  C. 
L.  J.  Ch.   HO;  and  sf»e  lure  Flavell 
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defendant  John  Vice  was  admitted  by  the  plaintiff,  knight  marshal        Lamb 
and  one  of  the  Judges  of  the  Court  of  the  King's  Palace  of  West-        viJ^^ 
minster,  to  be  one  of  the  bearers  of  the  virges  of  the  household 
of  our  sovereign  lord  the  then  King,  and  one  of  the  officers  and 
ministers  of  the  Court  of  our  sovereign  lord  the  then  King,  and  of 
the  King's  Palace  of  Westminster,  during  the  will  and  pleasure  of 
the  plaintiff),  it  was  stipulated,  that  if   the  defendant,  and  his 
followers  for  the  time  being,  should  and  would,  from  time  to  time 
and  at  all  times  thereafter  during  the  continuance  of  the  defendant 
John  Vice  in  the  said  place  or  office,  well,  faithfully,  and  honestly 
behave  themselves  in  the  same  place  or  office,  in  all  things  accord* 
ing  to  the  duty  of  the  said  place  or  office ;  and  the  defendant  should 
and  would  faithfully  and  honestly  serve  and  execute  all  such  writs, 
process,  or  warrants  issued  out  of  the  said  Court,  as  should  be 
delivered  unto  him,  to  be  executed  by  him  according  to  his  utmost 
power,  and  should  and  would  make  a  due  return  in. all  cases  where 
a  return  thereof  was  or  is  required  by  law ;  and  should  and  would, 
upon  ever}'  arrest  by  the  said  John  Vice  to  be  made,  take  sufficient 
bail  of  able  persons  within  the  jurisdiction  of  the  said  Court,  where 
the  party  arrested  should  be  by  law  bailable,  for  the  appearance 
of  the  party  so  arrested  at  the  next  Court  of  the  said  Palace  of 
Westminster  after  such  arrest ;  and  should  and  would  duly  return 
and  deliver  unto  the  said  Court  the  said  bail-bond  thereupon  so 
taken,  at  the  next  Court  day  after  such  arrest  made  as  aforesaid  : 
And  further  and  also,  if  the  said  John  Vice  should  and  would  from 
time  to  time  and  at  all  times  thereafter  observe,  perform,  and  obey 
all  the  lawful  order  and  orders,  rule  and  rules  of  the  "^said  plaintiff,       [  *468  ] 
or  any  other  Judge  or  Judges  of  the  said  Court,  touching  and  con- 
cerning himself,  or  his  duty  and  behaviour,  in  bis  place  as  afore- 
said,— then  that  obligation  was  to  be  void,  ike.     The  first  breach 
stated,  that  theretofore,  to  wit,  on  &c.,  within  the  jurisdiction  of 
the  said  Court  of  the  Queen's  Palace  at  Westminster,  one  Bichard 
Deane  became  and  was  indebted  to  one  Emanuel  Moses  in  a  sum 
exceeding  20/.,  upon  and  in  respect  of   certain  causes  of   action 
before  then,  and  within  the  jurisdiction  of  the  said  Court,  accrued 
to  the  said  Emanuel  Moses  against  the  said  Bichard  Deane,  to  wit, 
the  sum  of  46/.  16^.,  upon  a  bill  of   exchange  for  that  amount, 
dated  &c.,  and  drawn  by  J.  H.  M.  upon  and  accepted  by  the  said 
Bichard  Deane,  within  the  jurisdiction  of  the  said  Palace  Court, 
payable  two  months  after  date  to  the  said  J.  H.  M.,  indorsed  to 
the  said  Emanuel  Moses  for  a  valuable  consideration,  which  bill, 
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Lamb        when   presented   for   payment,    was    dishonoured :  that    the  said 
Vice.        Bichard  Deane  heing  so   indebted   to  the  said  Emanael   Mobe^, 
heretofore  and  after  the  making  by  the  defendants  of   the  said 
writing  obligatory,  and   before  the  commencement  of   this  suit, 
and  whilst  the  defendant  John  Vice  was  such  officer  of  the  eaid 
Palace  Court  as  aforesaid,  and  before  the  making  and  passing  of 
the  stat.  1  &  2  Vict.  c.  110,  a  certain  writ  of  capias  was  daly  issued 
out  of  the  said  Court,  directed  to  the  bearers  of  the  virges  of  her 
Majesty's  household,  and  the  officers  and  ministers  of  her  Majesty  s 
said  Court  of  her  Palace  at  Westminster,  and  every  of  them,  and 
tested  in  the  name  of   the  plaintiff,  as  such  knight  marshal  && 
aforesaid,  and  marked  for  bail  for  46/.  16^.  by  affidavit.      The 
declaration  then  alleged  the  delivery  of  the  writ  to  the  defendant 
John  Vice,  the  arrest  of  Richard  Deane,  and  the  taking  of  a  bail- 
bond  from  him  and  two  sureties ;  and  that  it  was  the  duty  of  the 
defendant  John  Vice  duly  to  take  only  good,  able,  sufficient,  and 
responsible  sureties,  within  the  jurisdiction  of  the  said  Court,  in 
[  *4ti9  ]      the  said  bond  for  the  appearance  of  the  said  *Hichard  Deane,  and 
not  to  release  him  from  custody  and  arrest  until  he  had  taken  such 
bond  with  good,  able,  solvent,  and  sufficient  securities :  that  the 
said  two  sureties,  J.  H.  and  T.  B.,  at  the  time  of  their  so  becoming 
pledges  and  sureties,  and  signing  the  said  bond,  were  not,  nor  was 
either  of  them,  nor  have  they,  nor  hath  either  of  them,  at  any  time 
since  been,  good,  able,  sufficient,  solvent,  or  responsible  sureties, 
within  the  jurisdiction  of  the  said  Court,  for  the  said  B.  Deane,  but 
that  they  were  and  each  of  them  was,  at  the  time  of  their  becom- 
ing such  sureties  as  aforesaid,  wholly  insufficient  for  that  purpose. 
and  insolvent,  bad,  and  unable  sureties  in  the  premises ;  that  the 
said  B.  Deane  had  not  appeared  ;  that  the  said  debt  had  not  been 
paid  or  satisfied ;  and  that  the  body  of  the  said  B.  Deane  had  not 
been  surrendered  in  discharge  of  his  bail,  or  otherwise.     By  means 
of  which  said  premises,  the  said  Emanuel  Moses  hath  been  and 
is  wholly  deprived  of    the  benefit  of   the  said  arrest  of  the  said 
B.  Deane,  and  of  the  means  of  satisfying  the  said  debt,  and  the 
costs  and  charges  by  him  in  and  about  his  said  suit  in  that  behalf 
expended,   and   in  and  about  the   said  arrest  of    him   the   said 
B.  Deane,  &c. 

The  second  breach  stated  the  removal  of  the  before-mentioned 
cause  into  the  Court  of  Queen's  Bench  by  a  writ  of  habeas  corjms 
cum  causa;  notice  of  special  bail  thereupon;  notice  of  exception 
thereto ;  that  the^  did  not  appear  or  justify ;  a  rule  of  the  Palace 
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Court,  served  on  the  defendant,  to  bring  in  the  body  of  the  defen-  lamb 
dant  Deane ;  that  the  defendant,  not  regarding  his  duty  in  that  yj^^. 
behalf,  but  wrongfully  contriving  and  intending  to  injure  him  the 
said  then  plaintiff  Emanuel  Moses,  did  not  bring  into  Court  the 
body  of  the  said  B.  Deane,  according  &c. ;  and  that  upon  an 
application  to  the  said  Court,  at  the  suit  and  at  the  instance  of 
the  said  E.  Moses,  it  was  ordered,  in  and  by  a  certain  rule  and 
order  of  the  said  Court  &c.,  that  the  ^defendant  should  forthwith  [  *470  ] 
pay  to  the  said  then  plaintiff  E.  Moses,  or  his  attorney,  the  sum  of 
46/.  16/}.,  the  debt  in  the  said  last-mentioned  action,  together  with 
the  costs  of  such  action,  to  be  taxed,  and  also  the  costs  of  and 
occasioned  by  the  said  application  in  that  behalf  as  aforesaid,  to  be 
likewise  taxed  :  that  this  rule  was  personally  served  on  the  defen- 
dant, but  that  he  did  not  pay,  and  hath  not  paid,  to  the  said  then 
plaintiff  E.  Moses,  or  to  the  now  plaintiff,  or  to  either  of  them,  the 
said  debt,  interest,  and  taxed  costs,  amounting  to  &c.,  to  wit, 
66{.  9s.  4(1.,  although  the  same  was  afterwards,  to  wit,  on  &c., 
demanded  of  the  defendant,  who  had  full  notice  of  the  premises ; 
and  that  the  defendant  had  not  obeyed  the  lawful  rule  and  order  of 
the  Judges  of  the  said  Court,  as  aforesaid,  and  had  therein  made 
default,  contrary  to  the  tenor  and  effect  of  the  said  condition,  &c. 

The  defendants  having  suffered  judgment  to  go  by  default,  a 
writ  of  inquiry  to  assess  damages  was  issued,  and  came  on  to  be 
tried  before  Lord  Abinger,  C.  B.,  at  the  sittings  after  last  Hilary 
Term.  The  order  of  the  Palace  Court  was  put  in  and  proved,  and 
it  was  shown  to  be  the  practice  of  that  Court,  whenever  an  order 
of  this  kind  was  disobeyed,  to  allow  the  party  injured  to  bring 
an  action  on  the  bond,  in  the  name  of  the  Marshal.  Under  the 
direction  of  his  Lordship,  the  damages  were  assessed  at  661.  9s.  4J., 
leave  being  reserved  to  the  defendant  to  move  to  reduce  the  amount 
to  nominal  damages. 

JVarren  now  moved  accordingly  : 

*  *  The  plaintiff  was  under  no  obligation  at  common  law  or  [  47i  ] 
by  statute  to  take  such  a  bond  as  this,  and  cannot  be  considered  as 
a  trustee  for  Moses.  A  creditor  may  sue  on  an  administration 
bond  given  to  the  ordinary  :  Archbishop  of  Canterhnry  v.  House  (i) ; 
but  that  is  under  the  authority  of  the  statute  22  &  23  Car.  II,  c.  10, 
which  requires  a  bond  to  be  given  in  order  to  protect  the  interests  of 
creditors  and  next  of  kin.     So  with  regard  to  bail  bonds ;  one  of 

(1)  Cowp.  140. 


698  1840.     EX.     6  MEE.  &  W.  471—472.  >.e. 

Lamb        the  objects  of  the  stat.  23  Hen.  VI.  c.  9,  was  to  secure  the  appe^- 

Vice.        a^^e  of  the  defendant,  in  order  to  prevent  the  plaintiff  from  htli.z 

delayed  in  his  suit :  it  was  not,  however,  until  the  passing  of  U-*r 

4  Anne,  c.  16,  s.  20,  which  made  bail  bonds  assignable,  that  ttt 

plaintiff  had  the  full  benefit  of  the  bond. 

(Parke,  B.  :  The  party  had  an  equity  to  sue  in  the  name  of  tl> 
sheriff,  without  any  assignment.) 

This  is  not  a  bond  which  the  original  plaintiff  had  any  equity  t<> 
sue  upon,  inasmuch  as  he  had,  at  common  law,  an  effectual  remetT 
by  attachment.  There  is  no  statute  which  requires  the  obligee  u* 
take  such  a  bond  for  the  security  of  third  parties:  and  having  him- 
self suffered  no  substantial  injury,  he  is  entitled  to  nominal  dama^t^ 
only.  It  is  not  like  the  case  of  a  sheriff,  who  is  answerable  for  tlifr 
r  •'*72  ]  acts  and  defaults  of  his  subordinate  *officers,  and  therefore  entititd 
to  claim  an  indemnity  from  them :  the  plaintiff  is  no  roinisterinl 
officer,  but  one  of  the  Judges  of  the  Court. 

Lord  Abinger,  C.  B.  : 

The  plaintiff  clearly  was  a  trustee  for  Moses;  he  might  sue  on 
the  bond  in  the  plaintiff's  name,  or  the  plaintiff  might  sue  for  the 
benefit  of  Moses.  Nothing  is  more  common  than  for  a  cestui  que 
trust  to  sue  on  a  bond  in  the  name  of  his  trustee.  If  the  defendant 
had  pleaded  the  bankruptcy  of  the  plaintiff,  it  would  have  been  ^ 
good  replication  that  he  was  suing  merely  as  trustee. 

Parke,  B.  : 

The  object  of  this  bond  is  not  merely  to  indemnify  the  oblictt 
from  actual  damage  to  himself :  according  to  the  practice  of  tht: 
Palace  Court,  the  Knight  Marshal  takes  such  a  bond,  as  a  trnstt^ 
for  the  suitors  who  may  really  be  injured  by  the  breach  of  i^ 
conditions.  With  respect  to  bail  bonds,  even  before  the  statute  'i 
Anne,  there  was  an  equitable  right  in  the  party  to  compel  the  sherif 
to  allow  him  to  sue  upon  the  bond  in  his,  the  sheriff's,  name:  in 
such  case  the  sheriff  would  surely  be  entitled  to  recover,  for  the 
benefit  of  the  party,  the  full  amount  of  damage  sustained.  TLt 
very  form  of  this  bond  clearly  indicates  that  the  plaintiff  has  taken 
it  as  a  trustee,  for  the  benefit  of  third  parties. 

Aldbrson,  B.,  and  Rolfb,  B.  concurred. 
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((>  Meeson  &  Welsby,  473—478  ;  S.  C.  9  L.  J.  (N.  S,)  Ex.  269 ;  8  Dowl.  P.  C.  692 ;        ^j.^,,  ^^ 

4  Jut.  656.)  puat. 

Where  aii  order  of  reference  required  that  the  arbitrator  should  make  and  L  ** '  *  J 
publish  his  award  in  writing,  ready  to  be  delivered  to  the  parties,  or  such 
of  them  as  should  require  the  same,  on  or  before  a  certain  day  :  Held,  that 
the  award  was  *' published"  and  *•  ready  to  be  delivered,"  within  the 
meaning  of  the  order,  when  it  was  executed  by  the  arbitrator  in  the 
presence  of  and  attested  by  witnesses :  and  that  it  could  not  be  set  aside, 
although  the  plaintiff  died  on  the  following  day,  and  before  he  had  notice 
that  the  award  was  ready. 

This  was  an  action  of  trespass.     After  the  issuing  of  the  writ, 

and  before  declaration,  by  a  Judge's  order,  dated  27th  May,  1839,  it 

was  ordered  that  all  matters  in  ditlerence  in  the  cause  should  be 

referred  to  two  arbitrators,  *'  so  that  they  should  make  and  publish 

their  award  in  writing,  ready  to  be  delivered  to  the  parties  in 

difference,  or  such  of  them  as  should  require  the  same,  on  or  before 

the  1st  day  of  June  then  next;  and  in  case  the  said  arbitrators 

should  differ  respecting  the  matters  thereby  referred,  then  that  they 

should  be  at  liberty,  by  a  memorandum  in  writing  to  be  indorsed 

thereon,  to  appoint  an  umpire  between  them  in  the  matters  thereby 

referred,  so  that   the  said  umpire  should  make  and  publish  his 

umpirage  in  writing,  ready  to  be  delivered  to  the  said  parties,  or 

such  of  them  as  should  require  the  same,  on  or  before  the  ISth  day 

of  July  next."     The  arbitrators  differed,  and  appointed  an  umpire, 

who,  on  the  11th  July,  1839,  made  and  executed  his  award,  in  the 

presence  of  and  attested  by  two  witnesses,  to  whom  it  was  fully 

made  known  and  declared  at  the  time  of  its  execution.     On  the 

afternoon  of  the  12th,  the  attornies  of  both  parties  received  a  letter 

from  the  umpire,  stating  that  he  was  about  to  declare  his  award, 

and  desiring  them  to  attend  at  his  office  at  half-past  five  o'clock  on 

that  evening.    They  accordingly  did  so,  when  he  read  over  to  them 

and  declared  his  award,  and  delivered  it  to  the  plaintiff's  attorney. 

At  ten  o'clock,  a.m.,  on  the  same  day,  the  plaintiff  died. 

In  Michaelmas  Term,  Hoggins  obtained  a  rule  to  show  cause  why 
the  award  should  not  be  set  aside,  on  the  ground  that  it  was  not 
made  and  published  in  the  lifetime  of  the  plaintiff. 

W.  II.  Watson  and  Fortescue  showed  cause  : 

This  award  was  ''made  and  published,"  within  the  meaning  of 
those  words  in  the  submission,  when  it  was  signed  by  the  umpire, 
*and  the  execution  of  it  attested,  and  it  thereby  became  his  complete      [  *^74  ] 
act.    The  term  '*  publish  "  does  not  import  the  giving  of  notice  to 
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Mitch  BLL.  complete,  and  ready  for  delivery  if  required.  It  is  analogous  to  tLr 
case  of  a  will  made  under  a  power  requiring  it  to  be  signed  and 
published  in  the  presence  of  and  attested  by  witnesses,  in  whkh 
case  a  delivery  of  the  will  in  the  presence  of  the  witnesses  is 
equivalent  to  a  publication  of  it :  Curteis  v.  Kemick(i) :  that  beinc. 
as  Parke,  B.,  there  says,  *'  something  whereby  the  party  acknoir- 
ledges  that  the  instrument  is  a  complete  act,  containing  his  final 
mind ;  that  it  is  no  longer  ambulatory.'*  But  further,  it  may  be 
doubted  whether  notice  is  necessary  at  all  in  the  case  of  an  awarl. 
In  declaring  upon  an  award,  it  is  unnecessary  to  aver  that  the 
defendant  had  notice  of  the  award,  unless  the  submission  providtf^ 
that  notice  shall  be  given :  2  Saund.  62  a,  n.  (4) ;  Jmj-oh  t. 
Thornlnll{2).  In  Child  v.  Hordenis),  it  is  said,  "If  a  man  U- 
bound  to  perform  the  order  of  J.  S.,  no  notice  is  to  be  given  of 
this,  unless  there  be  a  special  provision  for  notice  to  be  given,  ba: 
he,  at  his  peril,  being  bound  to  take  notice  of  this,  because  he  hath 
undertaken  upon  himself  to  perform  it ;  and  where  such  an  under- 
taker is  to  do  and  perform  a  thing,  he  is  to  do  and  perform  tbt* 
same  according  to  his  undertaking,  without  any  notice  to  him  givt^n 
thereof." 

(Parke,  B.  :  The  question  turns  entirely  on  the  meaning  to  be 
given  to  the  word  '*  publish."  It  is  only  when  the  act  to  be  done  is 
within  the  knowledge  of  one  party  only,  that  it  is  necessary  to  fpre 
notice  (4).) 

The  only  argument  that  can  be  raised  on  the  other  side  is  derived  from 
the  words  of  the  stat.  9  &  10  Will.  III.  c.  15,  s.  2  (5),  which  limit- 
the  time  for  applying  to  set  aside  an  award  to  the  last  day  of  tht 
[  ♦475  ]       next  Term  after  its  *being  **  made  and  published  to  the  parties.** 

(Alderson,  B.  :  That  is  quite  reasonable ;  because  otherwise  the 
time  might  elapse  within  which  the  award  is  to  be  set  aside,  without 
its  ever  having  come  to  the  knowledge  of  the  party.) 

The  cases   decided  with  reference  to  that  clause  of  the  statute 
— Musselhrook  v.   Dunkin  (6),   M* Arthur  v.    Camjibell  (7) — depend 

(1)  3  M.  &  W.  461.  Sch.    See  now  R.  S.  C.  Ord.  IJlII 

(2)  Cro.  Car.  132.  r.  14.— A.  C. 

(3)  2  Bulstr.  143.  (6)  35  B.  R.  637  (9  Btng.   605;  t 

(4)  See  Vyse  v.  WakefiM,  ante,  p.  675.  Moore  &  Scott,  740). 

(5)  Repealed  by  the  Arbitration  Act,  (7)  39  R.  R.  557  (5  B.  &  Ad.  518;  t 
1889  (52  &  53  Vict.  c.  49),  s.  26  and  Nev.  &  Man.  444). 
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entirely  on  those  words  :  but  here  all  that  is  required  is,  that  the      Bbookk 
authority  of  the  arbitrator  should  be  finally  exercised,  and  the    Mitchell. 
award  is  perfect  and  complete  upon  its  execution.     The  other  side 
must  contend  that  there  is  no  award  at  all  until  notice. 

Hoggins,  contra: 

No  award  was  **  made  and  published,  ready  to  be  delivered  to  the 
parties,"  until  the  time  when  the  parties,  in  pursuance  of  the  letter 
of  the  umpire,  attended  to  receive  it  from  him.  Miisselbrook  v.  Dunkin 
decides  that  an  award  is  ''published  to  the  parties,"  only  when  they 
have  notice  that  it  is  ready  for  delivery  on  payment  of  the  arbitrator's 
charges  :  and  M^ Arthur  v.  Canvphell  only  establishes  that  the  same 
rule  is  applicable,  although  the  charges  be  unreasonable.  Now  the 
terms  of  this  submission  amount  to  the  same  thing ;  because  not  only 
must  there  be  a  publication  of  the  award,  but  it  must  be  ready  to  be 
delivered.  The  umpire  6rst  exercises  his  own  mind,  and  makes  the 
award ;  and  even  supposing  he  communicated  it  to  the  witnesses, 
that  does  not  satisfy  the  submission :  he  might  still  keep  it,  and 
refuse  to  deliver  it  to  the  parties. 

(Parke,  B.  :  It  was  ready  to  be  delivered  to  the  parties  if  they 
had  required  it*  After  execution  in  the  presence  of  two  attesting 
witnesses,  it  was  a  complete  act  so  far  as  the  umpire  was  concerned  : 
he  could  not  have  altered  it.) 

There  is  no  case  which  says  that  an  arbitrator,  ^before  notice,       [  *47(>  ] 
cannot  cancel  the  award,  and  make  another.     Blondell  v.  Brettargh  (i) 
is  an  authority  in  favour  of  the  defendant.     Here  the  award  is  not 
to  be  received  by  the  party  until  the  time  mentioned  in  the  umpire's 
letter. 

(Alderson,  B.  :  He  only  mentions  a  convenient  time  for  them  to 
come ;  would  he  not  have  delivered  it  if  the  party  entitled  to  it  had 
applied  sooner  *?) 

In  Wilson  v.  iVilson  (2),  where,  in  debt  on  bond  conditioned  for  the 
performance  of  an  award,  to  be  made  in  writing  ready  to  be  delivered 
to  the  parties  in  difference,  or  such  of  them  as  should  require  the 
same,  on  or  before  such  a  day,  the  defendant  pleaded,  that  the 
arbitrators  did  make  their  award  on  the  day  limited  in  the  condi- 
tion, and  that  he  on  that  day  required  them  to  deliver  the  award 

(1)  7  Ves.  232.  '2)  2  Sauud.  327  c,  h.  (3). 
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Bbooke  to  him,  but  they  neglected  and  refused  so  to  do ;  and  issue  beii;: 
MiTCHKLL.  joined  thereon,  it  appeared  in  evidence  that  the  arbitrators  LA 
made  their  award  on  the  day,  but,  because  it  was  not  stampe*:. 
refused  to  deliver  it  to  the  defendant  at  his  request ;  the  jury,  od  ir: 
the  direction  of  Eyrb,  Ch.  J.,  found  that  the  arbitrators  had  n  »t 
complied  with  the  condition  of  the  bond,  and  gave  a  verdict  for  tiit 
defendant,  which  was  acquiesced  in  by  the  plaintiff.  The  worda  if 
the  submission  in  the  present  case  bring  it  within  the  principle 
established  by  Mwiselhrook  v.  Dunkin. 

Parke,  B.  : 

I  am  of  opinion  that  this  award  was  sufficiently  published,  for  tbr 
purpose  of  making  it  valid,  in  the  lifetime  of  the  plaintiff.    Fo: 
that  purpose  it  is  only  necessary  that  the  act  should  be  compleir. 
so  far  as  the  arbitrator  is  concerned;  that  he  should  have  dniit 
some  act  whereby  he  becomes  functus  officio,  and  has  declared  Li- 
final  mind.     That  is  the  rule  to  be  collected  from  the  cases  :i 
[  '2177  ]       Broun  v.  Vawsei'ii),  and  Henfree  v.  Bromley  {2) ;  *and  that  is  tl.r 
meaning  of  the  term  **  publication."     Here  the  instnunent  i>a- 
complete  as  an  award,  and  the  umpire  could  make  no  alteration  in 
it,  after  the  execution  of  it ;  he  was  then  functus  ojficu},  haviiv: 
declared  his  final  mind.     As  to  the  time  of  moving  to  set  an  awaii 
aside,  it  is  quite  reasonable  that  the  party  should  have  two  Term- 
from  the  time  of  notice ;  and  I  quite  agree  with  the  cases  which 
have  so  laid  it  down,  by  analogy  to  the  terms  of  the  statute  of 
Will.  III.  "  published  to  the  parties :  *'  but  that  does  not  affect  tht 
question  whether  the  award  is  a  complete  instrument.     BlondAl  r. 
Brettargh  was  quite  a  different  case  from  the  present,  and  is  ni 
authority  either  way ;  for  there,  in  fact,  no  award  had  been  rnaJc 
before  the  death  of  the  party ;  all  that  the  arbitrators  had  doit 
was  to  agree  upon  the  minutes  of  an  intended  award.     Musselbf"- 
V.  Dunkin  was  the  case  of  an  application  to  the  Court  to  set  asidt 
the  award,  and  the  only  question  there  being  whether  the  motion 
was  in  time,  the  Court  say  that  at  all  events  an  award  is  to  be  con- 
sidered as  published,  when  the  parties  have  notice  that  it  is  reaJ^ 
for  delivery  on  payment  of  the  reasonable  charges.    But  that  cast* 
is  improperly  applied,  when  it  is  said  to  lay  down  the  princij''e 
that  the  award  is  not  complete   until   it  is   so  published.     In 
M' Arthur  v.  Campbell,  the  Court  of  King's  Bench  thought  tb^i 
the  instrument  was  published,  for  the  same  purpose,  when  the 

(1)  4  East,  584.  (2)  8  B.  B.  491  (6  East,  309). 


VOL.  Lv.J         1840.     EX.     6  MEE.  &  W.  477—478.  703 

arbitrator  gave  notice  that  it  might  be  had  on  payment  of  his      Bbooke 
charges,  whether  reasonable  or  not.     I  think  that  was  a  correct    Mitchell. 
determination ;  but  the  Court  of  Common  Pleas  were  also  quite 
right  in  saying,  that,  at  all  events,  the  time  had  elapsed  in  the 
former  case. 

Alderson,  B.  : 

The  only  difference  between  the  cases  of  Museelbrook  v.  Dunkin 

and  M^ Arthur  v.  Campbell y  is,  that  the  Court  of  Common  Pleas 

thought  there  was  no  sufScient  notice,  until  there  was  such  notice, 

that  upon  payment  *of  the  reasonable  charges,  the  party  had  then       [  ♦478  ] 

knowledge  of  the  award  :  the  Court  of  King's  Bench  held,  that  even 

an  exorbitant  fee  must  be  first  paid,  and  the  parties  must  trust  to 

the  Court  to  deal  with  the  arbitrator.     The  latter  is  perhaps  the 

more  correct  rule,   because  it  leads  to  less  dispute  afterwards, 

whereas  the  former  would  make  the  time  for  moving  to  set  aside 

the  award  depend  upon  the  variable  time  when  the  Master  might 

make  his  report  as  to  the  reasonableness  of  the  charges.     But  all 

that  is  laid  down  in  Musselbrook  v.  Dunktn  is,  that  that  motion  was 

too  late  when  two  Terms  had  elapsed  after  the  Master's  report.     I 

apprehend  that  the  meaning  of  the  publication,  in  the  rule  which 

regulates  the  time  for  an  application  to  set  aside  an  award,  is  not 

the  publication  of  the  award  itself,  but,  by  analogy  to  the  statute, 

publication  to  the  parties,  i.e.  when  they  have  notice  of  its  contents, 

and  are  therefore  in  a  situation  to  move  to  set  it  aside.     But  on 

the  terms  of  this  submission,  the  award  is  made  and  published, 

when    the    arbitrator,    by    some    act,    has    expressed    his    final 

determination  on  the  matters  referred  to  him. 

GURNEY,  B. : 

After  the  execution  of  the  award,  and  its  having  been  read  over 

to  the  witnesses,  there  was  as  complete  a  publication  of  it  as  could 

be ;  the  umpire  could  not  afterwards  revoke  or  alter  it ;  and  it  was 

then  ready  to  be  delivered. 

Ride  discharged  with  costs. 
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1840.  MORTIMOEE  v.  WRIGHT  (1). 

^^,j^  ^j  (6  Meeson  &  Welsby,  482—489 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  138  ;  4  Jur.  465.) 

^''  The  moral  obligation  which  a  father  is  tinder  to  provide  for  his  child 

L  ^^^  -1  imposes  on  him  no  liability  to  pay  the  debts  incurred  by  the  child  :  and  he 

is  not  so  liable,  unless  he  has  given  the  child  authority  to  incur  them,  or 
has  contracted  to  pay  them. 

The  defendant's  son,  an  infant  of  20  years  of  age,  had  lodged  for  some 
time  with  the  plaintiff,  during  a  part  of  which  he  had  earned  vages,  and 
paid  for  his  board,  &c.  He  afterwards  fell  ill,  and  was  unable  to  pay  for 
the  necessaries  with  which  the  plaintiff  continued  to  supply  him.  The 
plaintiff  applied  to  his  father  for  money,  who  wrote  in  answer,  that  he  could 
not  advance  any  at  that  time,  but  his  son  would  come  into  possession  of 
mone}'  in  the  following  month,  when  he  would  be  21,  and  would  then  V 
able  to  pay  what  he  owed  the  plaintiff  himself :  Held,  that  this  letter  was  no 
admission  of  a  liability  in  the  father. 

Debt  for  board  and  lodging  famished  to  the  infant  son  of  the 
defendant,  and  for  nursing,  attendance,  and  necessaries  supplied 
to  him  during  sickness,  mth  counts  for  money  paid  and  on  an 
account  stated.  Plea,  nunqtiavi  indebitatus.  At  the  trial  before 
Bolfe,  B.,  at  the  Middlesex  sittings  in  Hilary  Term,  it  appeared 
that  the  defendant's  son,  who  was  between  nineteen  and  twenty 
years  of  age,  lodged  with  the  plaintiff  from  May,  1887,  to 
September,  1839,  when  he  came  of  age.  For  the  last  six  or 
seven  months  of  that  time  he  was  too  ill  to  follow  his  usual 
occupation,  and  was  supplied  with  necessaries  and  attendance  by 
the  plaintiff,  without  making  any  payment  for  them.  He  had 
previously  earned  12.  a  week,  and  had  from  time  to  time  paid  his 
bills  to  the  plaintiff.  No  proof  was  given  of  any  orders  from,  or 
[  ♦^ss  ]  request  by,  the  defendant  to  the  *plaintiff  to  supply  his  son  with 
anything :  but  the  following  letter  from  him  to  the  plaintiff  was 
relied  on  as  an  admission  of  his  liability : 

*' YoxFORD,  August  9,  1889. 
"  Mrs.  Mortimore, — I  am  sorry  to  hear  Joseph  is  in  such  a  bad 
state  of  health.  You  have  wrote  to  me  for  money,  but  I  cannot 
advance  any  at  this  time,  being  so  near  harvest  that  the  farmers 
want  all  they  have  to  pay  their  men ;  but  Joseph  will  'come  iu 
possession  of  upwards  of  80Z.  on  September  the  6th,  1839,  being 
21  years  old  that  day,  and  then  he  can  pay  you  what  he  owes 
you  himself. — Yours  respectfully, 

**  William  Wright." 

It  was  contended  for  the  defendant,  that  there  was  no  evidence  to 
go  to  the  jury  of  any  contract  by  which  the  defendant  was  bound 

(1)  Approved  in  BazeJey  v.  Forder  (1868)  L.  R.  3  Q.  B.  559,  565.— A.  G. 
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to  pay  the  debts  in  question,  and  that  the  plaintiff  ought  to  be    Mortimobb 
nonsuited.      The  learned  Judge  inclined  to  that  opinion,  but  on      wuioht. 
the  authority  of  Blackburn  v.  Mackey  (i),  which  was  cited  for  the 
plaintiff,  he  declined  to  nonsuit.     The  plaintiff's  letter,  to  which 
the  above  was  an  answer,  was   then  put  in   as  a  part  of  the 
defendant's  case : 

"  Great  Ormond  Yard,  August  6th,  1836. 

**  Sir, — I  am  extremely  sorry  to  be  obliged  to  trouble  you  in  this 

manner ;  but  ever  since  the  first  night  your  son  Joseph  came  to 

London,  I  have  had  him  lodging  in  my  house :  I  have  acted  to  him 

in  every  respect  the  same  as  a  mother,  and  for  the  last  six  months 

he  has  not  been  able  to  pay  me  one  penny,  and  during  his  illness 

I  boarded  and  attended  to  him  ;  that  he  now  owes  me  101.  13«.  9c2., 

and  part  of  it  lent  money :  and  I  am  so  much  distressed  by  losing 

so  much  by  others,  that  has  *compelled  me  to  write  to  you,  which       [  •484  ] 

Joseph's  cousin  can  vouch  for,  as  he  is  well  acquainted  with  the 

parties.     Sir,  if  you  will  be  so  kind  as  to  advance  me  the  money,  or 

a  part  of  it,  you  will  certainly  do  an  act  of  charity,  for  I  am  in  the 

greatest  want  of  it.     If  you  can  persuade  your  son  to  come  home,  I 

think  he  might  soon  be  better,  otherwise  I  think  he  will  soon  go 

into  a  decline,  for  he  looks  very  ill.     Sir,  if  you  will  please  to  send 

me  an  answer  as  soon  as  possible,  you  will  much  oblige  your 

humble  servant, 

"Elizabeth  Mortimore." 

The  learned  Judge  directed  the  jury,  that  before  they  could  find 
for  the  plaintiff,  they  must  be  satisfied  that  the  defendant,  by  his 
letter,  meant  to  admit  an  original  liability  on  his  part  to  pay  his 
son's  debts.  The  jury,  however,  found  for  the  plaintiff,  damages 
13Z.  6«.,  the  learned  Judge  reserving  leave  to  the  defendant  to  move 
to  enter  a  nonsuit.  In  Hilary  Term,  Knoicles  obtained  a  rule 
accordingly,  or  for  a  new  trial,  against  which 

Lee  and  Horry  now  showed  cause  : 

The  letter  of  the  defendant  was  sufficient  evidence  of  liability  to 
go  to  the  jury,  and  the  learned  Judge  was  right  in  refusing  to 
nonsuit.  The  case  of  Blackburn  v.  Mackey,  which  was  cited  at  the 
trial,  is  directly  in  point.  There,  a  letter  written  by  the  father  of 
a  young  man  under  twenty-one,  who  had  been  supplied  with 
clothes  by  a  tailor,  certainly  not  containing  terms  any  stronger  in 

(1)  1  Car.  &  p.  I. 
R.R. — VOL.  LV.  45 
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MoRTiMORE   acknowledgment  of  a  liability  than  this,  was  held  b^^  Lord  Tektebdex 
Wright,      to  be  evidence  for  the  jury,  to  say  whether  it  admitted  an  oripif./i 
liability.     The  fair  inference  from  the  defendant's  letter  was,  tti.i 
if  he  had  been  in  funds,  he  would  have  paid  the  plaintiff. 

(Lord  Abinger,  G.  B.  :  In  the  case  cited,  there  was  an  eiprf^- 
promise  to  pay  the  first  bill,  if  sent.) 

Although  it  was  clear  no  contract  existed  on  his  part  before. 

(Parke,  B.  :  The  words  were  equivocal ;  it  might  be  either  ihii\ 
[  *4S5  ]      he  was  willing  to  pay  as  a  favour,  or  that  *he  made  no  objection  in 
fact  or  in  law  to  his  liability  on  the  first  bill.) 

But  further,  here  the  son  continued  afterwards  to  board  with  th^ 
plaintiff;  and  after  notice  to  the  father  of  the  son's  illness.  aii<i 
that  necessaries  were  being  supplied  to  him,  he  ought  to  havf 
directly  repudiated  any  liability,  otherwise  he  is  bound  to  pay  foi 
them.  In  Sichole  v.  Allen  {i)y  which  was  an  action  for  board  ari 
lodging  furnished  to  an  illegitimate  child  of  the  defendant,  it  ya- 
proved  that  he  knew  of  her  being  with  the  plaintiff,  and  hai 
formerly  allowed  12Z.  a  year  for  her  support ;  and  Lord  TsNTKBr-EX 
there  said — '' Leaving  out  of  the  case  all  about  the  allowance.!: 
stands  thus:  he  knows  where  she  is,  and  allows  her  to  remair. 
there :  "  and  again — "  There  is  not  only  a  moral  but  a  legal  oblisrd- 
tion  on  the  defendant  to  maintain  his  child ;  he  knows  where  shr 
is,  and  he  expresses  no  dissent,  and  does  not  take  her  away.  Therr 
is  a  legal  obligation  made  out,  if  it  is  shown  that  she  is  maintain^^i 
in  the  plaintiff's  house,  and  he  knows  it ;  and  it  then  lies  on  tht 
defendant  to  show  that  she  is  there  against  his  consent,  or  that  he 
has  refused  to  maintain  her  any  longer  at  his  expense.'* 

(Lord  Abinger,  C.  B.  :  That  is  only  a  Nisi  Prius  decision,  and  I 
cannot  assent  to  any  such  doctrine.) 

Law  V.  Wilkin  (2)  was  a  decision  in  banc.  There  a  boj  at  scbo*! 
had  been  supplied  with  clothes  by  the  plaintiff,  had  taken  them 
home  at  the  holidays,  and  brought  them  back  to  school ;  and  it 
was  held  (overruling  the  opinion  of  Parke,  J.,  who  had  nonsnitei 
at  the  trial),  that  these  facts  were  evidence  to  go  to  the  jury  of  an 
implied  authority  from  the  father  to  furnish  the  clothes. 

(1)  3  Car.  &  P.  36.  (2)  6  Ad.  &  El.  718 ;  1  Ner.  ft  P.  697. 
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(LoBD  Abinoeb,  G.  B.  :  If  that  be  so,  I  am  sorry  for  it :  I  cannot    Mobtimobe 
concur  in  the  decision.  Wbioht. 

Parke,  B.  :  But  for  that  decision,  I  certainly  should  have  thought 
there  was  no  single  fact  in  that  case  to  show  the  authority  of  the 
father,  *but  only  mere  conjecture.)  [  *^^  ] 

Here  the  defendant's  letter  raises  an  inference  that  the  previous 
payments  by  the  son  were  payments  by  the  father  through  the 
instrumentality  of  the  son. 

Then,  as  to  the  question  of  a  new  trial,  the  two  letters  taken 
together,  with  the  fact  of  the  defendant's  allowing  his  son  to 
remain  with  the  plaintiff,  after  her  request  that  he  would  take  him 
home  on  the  ground  of  his  ill-health,  were  sufficient  evidence  from 
which  the  jury  might  reasonably  infer  that  he  authorized  his  con- 
tinuing there  at  his  charge. 

KnowleSy  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  : 

I  am  clearly  of  opinion  that  there  was  no  evidence  for  the  jury 
in  this  case,  and  that  the  plaintiff  ought  to  have  been  nonsuited. 
The  learned  Judge  was  anxious,  as  Judges  have  always  been  in 
modern  times,  not  to  withdraw  any  scintilla  of  evidence  from  the 
jury ;  but  he  now  agrees  with  the  rest  of  the  Court,  that  there 
ought  to  have  been  a  nonsuit.  In  the  present  instance,  I  am  the 
more  desirous  to  make  the  rule  absolute  to  that  extent,  in  order 
that  there  may  be  no  uncertainty  as  to  the  law  upon  this  subject. 
In  point  of  law,  a  father  who  gives  no  authority,  and  enters  into 
no  contract,  is  no  more  liable  for  goods  supplied  to  his  son,  than  a 
brother,  or  an  uncle,  or  a  mere  stranger  would  be.  From  the  moral 
obligation  a  parent  is  under  to  provide  for  his  children,  a  jury  are, 
not  unnaturally,  disposed  to  infer  against  him  an  admission  of  a 
liability  in  respect  of  claims  upon  his  son,  on  grounds  which 
warrant  no  such  inference  in  point  of  law.  In  the  present  case, 
it  is  not  pretended  that  there  is  any  evidence  whatever  to  charge 
the  defendant,  independently  of  the  letter  written  by  him,  which 
is  relied  on  for  that  purpose  :  but  the  interpretation  which  is  sought 
to  be  *put  upon  that  letter  is  in  no  respect  warranted  by  the  terms  [  *487  ] 
of  it.  (His  Lordship  read  the  letter.)  There  is  nothing  whatever 
in  this  letter  to  show  any  intention  to  acknowledge  a  debt  due  from 
the  writer;  on  the  contrary,  the  father  insists  that  the  son,  and  not 

45—2 
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MoBTiMOBE  himself,  is  the  debtor,  and  refers  the  plainti£F  to  the  son  for  pay- 
Wbtght.  ment.  This  is  rendered  even  more  clear  by  the  former  letter  of 
the  plainti£F,  to  which  the  defendant's  is  an  answer;  and  it  'n 
manifest  that  no  admission  of  any  liability  whatever  was  intended, 
or  even  expected.  With  regard  to  the  case  in  the  Court  of  King's 
Bench,  of  Law  v.  Wilkin,  if  the  decision  is  to  be  taken  as  it  is 
reported,  I  can  only  say  that  I  am  sorry  for  it,  and  cannot  assent 
to  it.  It  may  have  been  influenced  by  facts  which  do  not  appe&r 
'  in  the  report ;  but  as  the  case  stands,  it  appears  to  sanction  the 
idea  that  a  father,  as  regards  his  liability  for  debts  incurred  by  h\> 
son,  is  in  a  different  situation  from  any  other  relative :  which  is  a 
doctrine  I  must  altogether  dissent  from.  If  a  father  does  any  specific 
act,  from  which  it  may  reasonably  be  inferred  that  he  has  authorized 
his  sou  to  contract  a  debt,  he  may  be  liable  in  respect  of  the  deb: 
so  contracted  :  but  the  mere  moral  obligation  on  the  father  to  main- 
tain his  child  affords  no  inference  of  a  legal  promise  to  pay  hi> 
debts;  and  we  ought  not  to  put  upon  his  acts  an  interpretation 
which  abstractedly,  and  without  reference  to  that  moral  obligation, 
they  will  not  reasonably  warrant.  In  order  to  bind  a  father  in 
point  of  law  for  a  debt  incurred  by  his  son,  you  must  prove  that 
he  has  contracted  to  be  bound,  just  in  the  same  manner  as  too 
would  prove  such  a  contract  against  any  other  person  ;  and  it  woold 
bring  the  law  into  great  uncertainty,  if  it  were  permitted  to  juries 
to  impose  a  liability  in  each  particular  case,  according  to  their  own 
feelings  or  prejudices. 

[  188  ]       Parke,  B.  : 

I  am  of  the  same  opinion,  and  concur  in  the  observations  which 
have  fallen  from  my  Lord  Chief  Baron  ;  although  I  should  havf 
acted  as  my  brother  Rolfe  did  at  the  trial,  in  declining  to  nonsuit, 
from  the  doubt  created  by  the  case  of  Blackburn  v.  Mackey,  and  in 
the  expectation  that  the  jury  would  find  for  the  defendant,  which 
they  undoubtedly  ought  to  have  done,  after  the  additional  evidence 
given  by  him.  We  are  now,  however,  to  decide  whether,  at  the 
time  when  that  objection  was  taken  by  Mr.  Knowles  at  the  trial, 
there  was  any  evidence  to  go  to  the  jury ;  and  I  am  of  opinion  that 
there  was  not.  It  is  a  clear  principle  of  law,  that  a  father  is  do: 
under  any  legal  obligation  to  pay  his  son's  debts ;  except,  indeed, 
by  proceedings  under  the  43  Eliz.,  by  which  he  may,  under  certain 
circumstances,  be  compelled  to  support  his  children  according  to 
his  ability  ;  but  the  mere  moral  obligation  to  do  so  cannot  im}K^ 
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upon  him  any  legal  liability.  Then,  did  the  evidence  in  this  case 
carry  it  farther  ?  All  the  facts  which  were  in  evidence  at  the  trial 
were  directly  opposed  to  the  notion  that  the  defendant  had  admitted 
any  liability  on  his  part,  with  the  exception  of  his  letter,  which, 
as  explaining  its  own  purport,  was  rightly  admitted  in  evidence, 
without  that  to  which  it  was  an  answer.  That  letter  is  to  be  read 
according  to  the  ordinal^  import  of  its  language ;  and  so  reading 
it,  I  cannot  find  in  it  any  admission  of  liability :  it  is  not  even 
equivocal  in  its  terms,  but  directly  refers  to  the  debt  in  question 
as  one  which  the  son  himself  owed ;  and  it  is  quite  consistent  with 
every  word  of  it,  that  the  father  was  willing  to  make  an  advance 
to  the  plaintiff  by  way  of  gift,  if  it  had  been  in  his  power.  There 
was  no  proof  of  any  contract  in  this  case,  which  was  absolutely 
necessary  to  render  the  defendant  liable  ;  and  whatever  may  be  the 
moral  obligations  of  parties,  juries  must  not  be  allowed  to  make 
them  contract  without  legal  evidence.  The  present  case  is  dis- 
tinguishable from  Blackhurn  v.  *Mackey,  which  may  possibly  be 
supported,  although  I  doubt  much  whether,  even  in  that  case, 
there  was  any  evidence  for  the  jury. 

KoLFE,  B. : 

I  am  of  the  same  opinion.  Had  it  not  been  for  the  case  of 
Blackhurn  v.  Mavkey,  which  was  cited  at  the  trial,  I  should  certainly 
have  nonsuited  the  plaintiff;  but,  upon  reflection,  I  doubt  whether 
in  that  case  there  was  any  evidence  for  the  jury,  and  I  am  clearly 
of  opinion  that  none  was  given  in  this  case.  After  the  evidence 
given  for  the  defendant,  the  case  became  still  stronger  against  the 
plaintiff,  and  I  quite  expected  a  verdict  for  the  defendant. 

Rule  absolute  to  enter  a  nonsuit. 


MOHTIMORE 
V, 

Wright. 


[  ♦489  ] 


REG.   V.   THEOPHILUS   I.ANE. 

(6  Mee^ou  &  Welsby,  489—490 ;  S.  C.  9  L.  J.  (X.  S.)  Ex.  17a ;  4  Jur.  464.) 

Under  the  (1)  stat.  2o  Geo.  IIL  c.  35,  s.  1,  the  interest  of  a  Ci*own  debtor 
in  leaseholds  renewable  on  lives,  may  be  sold. 

The  Court  refused,  at  the  instance  of  the  C'l-own,  to  direct  a  sale  by 
private  contract,  but  refenvd  it  to  the  Remembrancer  t*)  certify  which  was 
the  most  advantageous  mode  of  selling  the  property. 

WADDJ.\(iT(L\  applied  for  an  order  of  this  Court  for  the  sale  of 
a  leasehold  interest,  which  had  been  extended  at  the  suit  of  the 

(1)  By  8.  50  of  the  Crown  Suits  Act,      vided  that  the  Act  25  Geo.  III.  c.  35 
1865  (28  &  29  Vict.  c.  104),  it  is  pro-      ^'shaU  extend  to  authorize  the  sale 


1840. 

Exch,  of 
Pleat, 

[189] 
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Reg.  Crown.  The  defendant  having  been  a  defaulter,  an  extent  issued 
Lane.  ^^  *^®  Y^^^  1768,  under  which  a  lease  renewable  on  lives,  held  by 
him  from  the  Custos  and  Vicars  of  the  Collegiate  Church  of 
Hereford,  was  seized  by  the  Crown,  and  the  profits  had  been  ever 
since  taken  by  receivers  appointed  by  the  Crown,  and  the  leases 
regularly  renewed  to  them.  The  question  was,  whether  a  leasehold 
interest  came  within  the  words  of  the  statute,  25  Geo.  III.  c.  85, 
s.  1,  which  empowers  the  Court  to  direct  the  sale  of  the  **  right, 
title,  estate,  and  interest "  of  any  debtor  to  the  Crown,  and  of  his 
heirs  and  assigns,  in  any  ''lands,  tenements,  or  hereditaments, 
which  have  been  or  shall  hereafter  be  extended  under  any  writ  of 
extent,"  &c.     The  lands  were  required  for  the  site  of  a  new  church. 

[  490  ]       Parke,  B.  : 

The  Crown  debtor  has  still  an  equitable  interest  in  the  renewals; 
the  Crown  receiver  would  be  a  trustee  for  him  as  to  the  surplus 
after  satisfaction  of  the  debt  of  the  Crown.  The  legal  interest  of 
the  receiver  would  be  disposed  of  by  his  own  act,  independently  of 
any  order  of  the  Court ;  but  you  want  the  order,  in  order  to  dispose 
of  the  equitable  interest  of  the  Crown  debtor.  You  may  take  an 
order. 

Order  granted. 

On  a  subsequent  day,  Waddington  applied  for  an  order  of  the 
Court  to  the  Queen's  Remembrancer,  to  direct  a  sale  by  private 
contract.  That  officer,  considering  a  sale  by  auction  the  usual 
course,  had  declined  to  order  a  private  sale  without  the  authority 
of  the  Court. 

The  Court  directed  that  the  Bemembrancer  should  certify  to 
them  which  mode  of  selling  the  property  was,  in  his  judgment,  the 
most  advantageous  for  the  interests  of  all  parties. 

subject  and  according  to  the  provisions  favour  of   tbe    Crown."    As  to    the 

of  that  Act  of  any  land  taken  in  exccu-  nature  of  the  wiit  of  extent,  see  Tidds' 

tion  by  vii-tue  of  any  writ  or  process)  Pr.  1043,  Manning,  Ex.  Pr.  5.     For 

of   execution  iusued  after  the   com-  the  present  practice  on  the  Revenue 

men  cement  of  this  Act  by  any  court  side  of  the  K,  B.  D.  see  Day's  C.  L.  P. 

of  law  or  equity    for    enforcing  the  Acts,     4th    ed.    390    and  B.  S.  C, 

payment  of  any  sum  of  money  to  or  in  Ord.  LXVIII.  r.  1  (c). — A.  C. 
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WILD  AND  BAUGH  v.  WILLIAMS  and  Another.  isio. 

(6  Meeson  &  Welsby,  490-492;  S.  C.  9  L.  J.  (N.  S.)  Ex.  277.)  E^of 

The  Court  will  not  set  aside  a  plea  of  release  given  by  one  of  several         -P*«m- 
plaintiffs,  unless  a  clear  case  of  fraud  is  made  out  between  the  i-eleasor  and         t  ^^^  J 
the  defendant.    Fraud  upon  the  releasor  is  not  a  ground  for  setting  aside 
the  plea,  since  that  may  be  replied. 

SiJi  F,  Pollock  had  obtained  a  rule  to  set  aside  a  plea  puis 

darrein  continuance  in    this  action,   of   a  release  given   by  the 

plaintiff  Baugh  to  the  defendants.     The  action  was  for  work  done 

by  the  plaintiffs,  under  a  joint  contract,  for  the  defendants.     The 

work  was  begun  in  February,  1887;   in  May,  1838,  Baugh  ran 

away,  only  7L  being  then  due  to  the  plaintiffs :  the  plaintiff  Wild 

worked  on  until  the  following  August,  and  now  brought  this  action 

in  the  joint  names  of  himself  and  Baugh,  for  an  alleged  balance 

due  in  respect  of  the  whole  work.    Baugh  had  made  an  affidavit 

in  support   of  this   application,   in  which   he   deposed  when   he 

executed  the  release,  he  did  not  know  that  he  *was  signing  anything      [  *49i  1 

more  than  an  acknowledgment  that  no  money  was  due  to  him  for 

any  work  done  after  he  went  away. 

R,  V,  Richards  showed  cause : 

The  Court  will  not  set  aside  this  plea,  unless  a  case  of  gross 
fraud  be  made  out,  which  is  not  the  case  here  :  Herbert  v.  Pigott  (i), 
Jones  V.  Herbert  (2).  Besides,  it  must,  at  all  events,  appear  that 
Baugh  was  a  mere  name,  having  no  real  interest  in  the  action, 
whereas  this  is  a  case  of  two  joint  contractors.  Innell  v.  Newman  (3), 
which  may  be  referred  to,  is  quite  distinguishable  ;  there  the  action 
was  brought  by  a  Jhne  covert,  as  executrix,  in  the  name  of  her 
husband,  from  whom  she  lived  apart,  under  an  agreement  that  she 
should  enjoy,  as  her  separate  property,  all  effects  she  might  acquire. 
(He  was  then  stopped  by  the  Court.) 

Sir  F.  Pollock  and  Whatelet/,  contra,  urged,  that  Baugh  clearly 
had  no  real  interest  in  the  action,  and  that  Wild  was  in  substance 
the  only  plaintiff,  and  Baugh  a  mere  trustee  for  him. 

Lord  Abinoer,  C.  B.  : 

We  should  be  pushing  the  case  much  further  than  authority 
or  principle  warrants,  if  we  yielded  to  this  application.     It  is  not 

(1)  2  Cr.  &  M.  381.  (3)  4  B.  &  Aid.  429. 

(2)  18  R.  R.  720  (7  Tuuut.  421). 
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Wild 
Williams. 


[  M92  ] 


enough  that  the  releasing  party,  on  taking  the  accounts,  would  be 
a  debtor  to  his  co-contractor.  If  this  was  a  fraudulent  release,  the 
plaintiffs  can  raise  that  issue  on  the  plea. 

Parke,  B.  : 

If  there  was  fraud  on  Baugh  himself,  so  that  he  is  not  bound  by 
the  release,  that  will  be  a  good  replication.  This  is  an  application 
to  the  equitable  jurisdiction  of  the  Court,  and,  in  order  to  its  being 
granted,  ^fraud  must  be  shown  as  between  the  releasor  and  the 
releasee.  That  is  not  done ;  not  even  the  first  essential  step  is 
made  out,  namely,  that  Baugh  was  in  fact  a  mere  trustee,  much 
less  that  the  defendants  knew  him  to  be  so. 

Alderson,  B.,  and  Rolfb,  B.,  concurred. 

Bale  discharged  tvith  costs  (i). 


1840. 

£xeh.  of 
Pleas. 

[4»2] 


VAUGHAN   V.   WATT  (2). 

(6  Meeson  &  Welsby,  192—498 ;  S.  C.  9  L.  J.  (N,  S.)  Ex.  272.) 

On  the  24  th  July  goods  were  pledged  with  the  defendant,  a  pawnbroker, 
in  the  name  of  Mary  Wame,  and  the  duplicate  was  made  out  acoordingly. 
She  was,  in  fact,  the  wife  of  the  plaintiff  Vaughan,  but  it  did  not  appeitr 
that  this  fact  was  then  known  to  the  defendant.  A  few  days  afterwanLs, 
the  same  person  applied  to  the  defendant  for  a  copy  of  the  duplicate,  and  a 
form  of  declaration  of  the  loss  of  it,  pursuant  to  the  stat.  39  &  40  Geo.  III. 
c.  99,  s.  16,  and  the  Statutory  Declarations  Act,  1833  (5  &  6  Will.  IV. 
c.  62),  8.  12.  On  the  6th  August,  the  plaintiff  produced  the  duplicate  to  the 
defendant,  and  demanded  the  goods,  tendering  the  money  advanced  on  them 
and  interest,  but  the  defendant  refused  to  deliver  them,  on  the  ground  of 
the  declaration  having  been  obtained.  The  plaintiff  applied  to  a  magistrate 
to  compel  him,  and  the  defendant  then  (on  the  9th  August)  learnt  that  the 
party  who  pledged  the  goods  was  the  plaintiff's  wife :  Held,  that  upon  these 
facts,  the  Judge  at  the  trial  was  wrong  in  directing  the  jury  that  the  detention 
of  tbe  goods  was  in  point  of  law  a  conversion  ;  and  that  he  ought  to  have 
left  it  to  them  to  say  whether  the  defendant  had  a  hand  fide  doubt  as  to  the 
title  to  the  goods,  and  if  so,  whether  a  reasonable  time  for  that  doubt  to  be 
cleared  up,  by  the  party's  going  before  a  magistrate  and  verifying  the 
declaration,  pui*8uant  to  the  39  &  40  Geo.  III.  c.  99,  s.  16,  had  elapsed  on 
the  6th  of  August ;  and  if  it  had,  that  the  refusal  then  to  deliver  them  to 
the  plaintiff  amounted  to  a  conversion. 

Trover  for  different  articles  of  wearing  apparel,  &c.  Pleas: 
first,  not  guilty  ;  secondly,  that  the  goods  were  not  the  property  of 
the  plaintiff:   on  which  issues  were  joined.     At  the  trial  before 

(1)  See  Crook  V,  Stepheiiy  5  Bing.  Q.  B.  ]69,and  2>a7ton  v.-4m^i«  (1881)6 
N.  C.  688.  App.  Ca.  740,  783,  50  L.  J.  Q.  B.  689. 

(2)  Approved  in  HolUne  v.   Fowler  — A.  C. 
(1875)  li.  R.  7  II.  L.  757,  766,  44  L.  J. 
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Kolfe,  B.,  at  the  Middlesex  sittings  in  Hilary  Term,  the  following 

appeared  to  be  the  facts  of  the  case :   On  the  24th  July,  1889,  the 

goods  in  question  were  pledged  with  the  defendant,  a  pawnbroker, 

by  a  female  of  the  name  of  Hubbard,  in  the  name  (as  the  defendant 

understood  it)  of  Mary  Warne,  and  the  duplicate  was  so  made  out. 

On  the  next  day  he  was  sent  to  by  that  person  (whom  he  did  not 

then  know,  but  who  afterwards  proved  to  be  the  plaintiff's  wife),  to 

say  that  she  had  lost  the  duplicate,  and  she  demanded  and  obtained 

from  him  a  copy  thereof,  and  also  a  form  of  a  declaration  of  the 

loss  of  it,  pursuant  to  the  stat.  89  &  40  Geo.  HI.  c.  99,  *s.  16  (i), 

and  5  &  6  Will.  IV.  c.  62,  s.  12  (2).     Some  days  afterwards,  upon 

an  allegation  that  this  document  also  *was  lost,  she  obtained  from 

the  defendant  another  similar  form.     On  the  6th  of  August,  the 

plaintiff  Yaughan  produced  the  duplicate  to  the  defendant,  and 


Vauohak 

r. 
Watt. 


[  MOS  I 


[  ••»W  1 


(1)  Which  enacts,  '*  that  iuca^e  any 
siu'h  uote  or  memorandum  as  aforesaid 
shall  be  lost,   mislaid,   destroyed,  or 
fraudulently  obtained  from  the  owner 
or  owners  thereof,  and  the  goods  and 
chattels  mentioned  therein   shall  re- 
main unredeemed,  then  and  in  every 
such  case  the  pawnbroker  or  pawn- 
brokers with  whom  the  said  goods  and 
chattels  were  so  pledged,  shall,  at  the 
i*equest  and  application  of  any  person 
or  persons  who  shall  represent  himself, 
herself,  or  themselves  to  the  pawn- 
broker as  the  owner  or  owners  of  the 
goods  and  chattels  as  aforesaid,  deliver 
to  such  person  or  persons  so  re<iuesting 
and  applying  for  the  same,  a  copy  of 
the  note  or  memorandum  so  lost,  mis- 
laid, destroyed,   or  fraudulently  ob- 
tained as  afoi*esaid,  with  the  form  of 
an  affidavit  of  the  particular  circum- 
iitances  attending  the  case,  printed  or 
written,  or  in  part  printed  and  in  part 
written  on  the  said  copy,  us  the  same 
shall  be  stated  to  him  or  her  by  the 
party  applying  as  aforesaid;      ♦     ♦ 
and  the  person  or  jxn'sons  having  so 
obtained  such    copy   of    the   note   or 
Ttiemorandum,  and  fonn  of  affidavit,  as 
iifuresaid,  shall  thereupon  prove  his, 
her  or  their  property  in,  or  right  to 
such  goods  and  chattels,  to  the  satis- 
faction of  some  justice  of  peace  for  the 
county,   riding,  division,  city,   town, 
liberty,  or  place  where  the  goods  or 


chattels  shall  have  been  pledged, 
pawned,  or  exchanged,  and  shall  also 
verify  on  oath  or  affirmation,  as  the 
case  may  be,  before  the  said  justice, 
the  truth  of  the  particular  circum- 
stances attending  the  case  mentioned 
in  such  affidavit  or  affirmation,  to  be 
made  as  aforesaid,  the  caption  of  such 
oath  or  affirmation  to  be  authenticated 
by  the  handwriting  thei-eto  of  the 
justice  before  whom  the  same  shall 
be  made,  and  who  shall  and  is 
hereby  required  so  to  authenticate 
the  same ;  whereupon  the  pawnbroker 
shall  suffer  the  person  or  persons 
proving  such  property  to  the  satisfac- 
tion of  such  justice  afoi-esaid,  and 
making  such  affidavit  or  affirmation  as 
aforesaid,  on  leaving  such  copy  of  the 
said  note  or  memoraudiun,  and  the 
said  affidavit  or  affirmation,  with  the 
said  pawnbroker,  to  redeem  such  goods 
or  chattels.  [Repealed  by  sec.  4  of  the 
Pawnbrokers  Act,  1872  (35  &  36  Vict, 
c.  93),  and  replaced  by  sec.  29  of  that 
Act.  The  declaration  required  by  this 
section  mav  now  be  made  before  a 
commissioner  for  oaths  ;o4  &  55  Vict, 
c.  50,  s.  1). — A.  C] 

(2)  Which  substitutes,  in  lieu  of  any 
oath,  affirmation,  or  affidavit,  required 
by  any  Acts  for  regulating  the  business 
of  pawnbrokers,  a  declaration  to  the 
same  effect. 
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vauohas  demanded  the  goods,  tendering  the  amount  of  the  pledge  and  the 
Watt.  interest.  The  defendant  refused  to  give  them  up,  on  the  ground  <.tf 
the  declarations  having  been  obtained  from  him.  On  the  7th,  Ikt 
plaintiff  made  an  application  to  the  police  magistrate  at  Hattoi: 
Garden,  for  the  purpose  of  compelling  the  restoration  of  the  goo<ls, 
and  a  summons  was  granted  for  the  defendant's  appearance  on  tie 
following  day,  when  he  attended  accordingly,  but  was  compelled  to 
go  away  before  the  case  was  called  on.  On  the  9th,  however,  th^ 
parties  again  attended  before  the  magistrate  ;  and  the  plaintiff  then 
stated  that  it  was  his  wife  by  whom  the  goods  had  been  pledged. 
The  magistrate,  however,  after  hearing  the  circumstances,  declined 
to  interfere.  The  plaintiff  then  brought  this  action,  the  writ  bein^ 
sued  out  on  the'  21st  August.  It  was  contended  for  the  defendant 
that  there  was  no  evidence  of  such  an  absolute  refusal  by  him  to 
deliver  up  the  goods  to  the  plaintiff,  as  constituted  a  conversion : 
and  that  he  was  justified  in  refusing  to  do  so,  by  the  circumstanc-e 
of  the  declarations  having  been  obtained  by  another  party  claiming 
to  be  the  owner.  The  learned  Judge  thought  that  the  mere  fatt 
of  these  documents  having  been  obtained  was  no  defence  as  against 
the  real  owner  of  the  goods,  who  might,  in  that  case,  never  have 
it  in  his  power  to  recover  possession  of  them :  and  under  his 
Lordship's  direction,  a  verdict  was  found  for  the  plaintiff,  damagt^ 
10/.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit.     The  jury  were  discharged  as  to  the  second  issue. 

G.  T.  White  having  accordingly  obtained  a  rule  for  a  nonsuit,  or 
for  a  new  trial  (citing  Isaac  v.  Clark  (i),  and  Green  v.  Dunn  (2) ), 

I  495  ]  Pike  now  showed  cause : 

It  is  admitted  that  the  plaintiff  is  the  real  owner  of  the  goods. 
The  15th  section  of  the  89  &  40  Geo.  UI.  c.  99,  declares  that  the 
person  producing  the  original  note  or  memorandum  of  the  gooiii 
pledged,  as  the  owner  thereof,  to  the  pawnbroker,  shall  be  deemed 
and  taken  to  be,  as  against  him,  the  real  owner  of  the  goods,  and 
the  pawnbroker  is  thereby  required,  on  satisfaction  of  the  principal 
sum  advanced  and  the  profit,  to  deliver  them  to  such  person.  The 
plaintiff  complied  in  all  respects  with  the  directions  of  this  section. 
And  the  16th  section  of  the  same  Act,  upon  which  reliance  is 
placed  for  the  defendant,  does  not  entitle  the  pawnbroker  to  retain 
the  goods  against  the  real  owner,  unless  where  the  party  obtaining 
the  form  of   aflSdavit  therein  mentioned,  shall  have  proved  his 

(1)  2  Bulst.  312.        .  (2)  3  Camp.  215,  h. 
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right  to  them  to  the  satisfaction  of  a  justice.    Even  assuming,     vauoham 
therefore,  that  the   defendant  was  ignorant  that  the  party  who       watt. 
l)ledged  the  goods  was  the  wife  of  the  plaintiff,  he  is  not  entitled 
to  withhold  them. 

IVhite  and  Cockburn,  contra  : 

There  was  no  such  refusal  to  deliver  up  the  goods  prove(l  in  this 
case,  as  amounted  to  a  conversion. 

(Parke,  B.  :  All  that  the  pawnbroker  can  be  entitled  to  do  is,  to 
keep  the  goods  for  a  reasonable  time,  until  the  party  shall  have 
gone  before  a  magistrate  to  verify  the  declaration.  You  did  not 
ask  the  learned  Judge  to  leave  it  to  the  jury  whether  such  reason- 
able time  had  elapsed.  This  declaration,  in  London,  ought  to  be 
acted  on  immediately.  If  the  question  had  been  left  to  the  jury, 
there  was  abundant  evidence  for  them  to  find  that  more  than  a 
reasonable  time  had  elapsed.) 

If  a  party,  at  the  time  when  he  refuses  to  deliver  goods  on  demand, 

has  a  reasonable  doubt  whose  property  they  are,  even  if  he  obtain 

a  knowledge  of  the  fact  the  next  day,  that  refusal  cannot  be  treated 

as  a  conversion,  without  a  subsequent  *demand :   Green  v.  Dunn,       [  ^^^^  ] 

Alexander  v.  Southey{i),    If  the  defendant  was  justified  in   the 

refusal  at  that  moment,  it  is  a  sufiicient  defence.     The  learned 

Judge  ought  therefore  to  have  left  it  to  the  jury,  as  was  done  in  the 

latter  case,  whether  the  qualification  of  the  defendant's  refusal  was 

a  reasonable  one.     In  Green  v.  Danny  the  plaintiff  was  clearly  the 

real  owner  of  the  goods;  yet  because  the  defendant's  refusal  to 

deliver  them  was  a  qualified  one,  it  was  held  that  there  was  no 

conversion.     This  was  a  refusal,  not  absolute,  but  qualified,  and 

hondjide,  not  with  the  view  of  withholding  the  property  from  the 

real  owner,  but  for  the  purpose  of  protecting  it  for  the  real  owner, 

whoever  he  might  be.     It  is  the  duty  of  the  pawnbroker  to  take 

precautions  that  by  the  loss  of  the  duplicate  the  loss  of  the  goods 

does  not  result  to  the  owner.     Suppose  this  were  a  case  of  a  simple 

bailment  at  common  law,  independently  of  the  statute — a  deposit  of 

goods,  with  a  written  engagement  to  re-deliver  them  on  demand ; 

and  they  were  surreptitiously  obtained  from  the  bailee  by  another 

party,  and  notice  thereof  given  to  the  bailor,  a  refusal  to  re-deliver 

them  on  that  ground  clearly  would  not  be  a  conversion,  according 

(1)  24  R.  E.  348  (5  B.  &  Aid.  247). 
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VA.UOIIA17     to  the  cases  already  cited  ;  and  this  is  in  effect  the  same  caise. 
Watt.        Whether  the  defendant  had  the  l)onafide  intention  of  retaining  the 
goods  for  the  real  owner  was,  at  all  events,  a  question  for  the  jar}', 
and  ought  to  have  been  left  to  them. 

Lord  Abinoer,  C.  B.  : 

It  is  with  great  regret  that  I  bring  myself  to  concur  in  making 
this  rule  absolute  for  a  new  trial.  The  verdict  is  only  for  10/.. 
and  the  event  must  necessarily  be  the  same  on  a  new  trial, 
the  same  facts  being  proved.  If  the  question  had  been  brought 
[  **97  ]  before  the  jury,  whether  a  reasonable  time  had  elapsed  for  *the 
defendant  to  ascertain  the  title  to  the  goods,  nobody  can  doubt  that 
they  would  have  come  to  the  same  conclusion.  It  must  be  admitted, 
however,  that  this,  being  a  question  for  the  jury,  ought  to  be  left 
to  them.  The  mere  detention  of  the  goods,  abstractedly,  was  not  a 
conversion,  if  the  delay  was  only  for  a  reasonable  time :  here,  I 
think,  the  time  was  unreasonable. 

Parke,  B.  : 

The  learned  Judge  was  incorrect  in  telling  the  jury  that  the 
mere  refusal  to  deliver  the  goods  to  the  real  owner  was  a  conversion. 
It  was  a  question  for  the  jury,  whether  the  defendant  meant  to 
apply  them  to  his  own  use,  or  assert  the  title  of  a  third  party  to 
them,  or  whether  he  only  meant  to  keep  them  in  order  to  ascertain 
the  title  to  them,  and  clear  up  the  doubts  he  then  entertained  on 
the  subject,  and  whether  a  reasonable  time  (i)  for  doing  so  had 
not  elapsed,  without  which  it  would  not  be  a  conversion.  It  ought 
therefore  to  have  been  left  to  the  jury,  whether  the  defendant  had 
a  hand  fide  doubt  as  to  the  title  to  the  goods,  and  if  so,  whether  a 
reasonable  time  for  clearing  up  that  doubt  had  elapsed.  The  party 
obtaining  the  declaration  is  bound  to  go  before  a  magistrate,  and 
satisfy  him  by  evidence  that  he  is  the  r^al  owner  of  the  goods  ;  and 
if  a  reasonable  time  had  elapsed  in  this  case  for  doing  so,  the 
defendant  had  no  longer  any  reasonable  ground  for  detaining  them 
on  the  6th  of  July,  for  a  supposed  defect  of  title.  That  was  a 
question  for  the  jury.  The  statute  supposes  that  the  party  will 
go  before  the  magistrate  immediately ;  and  if  three  or  four  days 
elapse  without  his  doing  so,  the  jury  would  be  well  warranted  in 
finding  that  the  reasonable  time  had  elapsed.     But  it  is  all  for  the 

(1)  Under  35  &  36  Vict.  c.  93,  s.  29      delivered    back    to    the   pawnbroker 
(2),  the  declaration  must  be  made  and      within  three  days. — A.  C. 
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jury  :  however  strong  the  facts,  the  Judge  cannot  take  it  upon 
himself  to  refuse  to  leave  the  question  to  them.  Therefore, 
although  the  result  will  clearly  be  the  same,  in  strict  law  the 
defendant  is  entitled  *to  have  the  facts  submitted  to  the  jury. 
There  must  therefore  be  a  new  trial. 

BoiiFB,  B. : 

I  concur  in  the  decision  of  the  Court,  and  very  much  also  in  the 
regret  that  there  should  be  a  new  trial,  where  the  matter  in  ques- 
tion is  so  small,  and  the  result  must  be  the  same.  According  to 
the  Act  of  Parliament,  the  party  obtaining  the  form  of  declaration 
**  shall  thereupon  prove  his  property  in  or  right  to  the  goods,  to  the 
satisfaction  of  some  justice  of  the  peace,"  and  then  the  document, 
authenticated  by  the  signature  of  the  justice,  is  to  be  an  indemnity 
to  the  pawnbroker.  Here  the  goods  were  pawned  on  the  24th  of 
July  :  on  the  6th  of  August  they  were  demanded  by  the  plaintiff: 
at  some  undefined  time  between  those  dates,  the  application  was 
made  for  the  form  of  declaration,  but  no  proceedings  were  taken 
thereupon ;  and  there  was  what  was  equivalent  to  a  repetition  of 
the  refusal  to  deliver  the  goods,  on  the  7th,  8th,  and  9th  of 
August.  I  certainly  did  not  leave  it  to  the  jury  to  say  whether  a 
reasonable  time  had  elapsed — ^not  for  him  to  inquire  into  the  title, 
but  for  the  party  to  do  that  which  he  was  bound  to  do  thereupon, 
on  obtaining  the  declaration  ;  because  it  appeared  preposterous  to 
leave  to  the  jury  the  question,  whether  a  reasonable  time  had 
elapsed  for  doing  that  which  ought  to  be  done  immediately,  when 
a  period  had  elapsed  which  was  indeed  undefined,  but  might  be 
any  time    from    ten  to  fifteen  days.     However,  the  matter   was, 

strictly,  for  the  jury,  and  I  agree,  as  it  was  not  left  to  them,  that 

there  must  be  a  new  trial. 

Rule  absolute  for  a  neic  trial. 


Vauohan 

r. 

Watt. 


[  *m  I 


QUAEMAN  V.  BURNETT  and  Another  (1). 

(6  Meeson  &  Welsby,  499—511 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  308;  4  Jur.  969.) 

Where  the  owners  of  a  carriage  were  in  the  habit  of  hiring  horses  from 
the  same  person,  to  draw  it  for  a  day  or  drive,  and  the  owner  of  the  horses 
prpvided  a  driver,  through  whose  negligence  an  injury  was  done  to  a  third 
party,  it  was  held  that  the  owners  of  the  carriage  were  not  liable  to  be  sued 
for  the  injury. 

And  it  was  held  to  make  no  difference,  that  the  owners  of  the  carriage 
had  always  been  driven  by  the  same  driver,  he  being  the  only  regular 

(1)  This  decision  has  been  followed      important  are  Mersey  Docks  Trustees  v. 
in  numerous  cases  of  which  the  most      Gihhs  (1866)  L.  R.  1  H.  L.  93,  114,  35 


1840. 

EaseKof 
Pleas. 

[499] 
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QuABMAN  coachman  in  the  employ  of  the  owner  of  the  horses ;  or  that  they  had 

V,  always  paid  him  a  fixed  sum  for  each  drive ;  or  that  they  had  provided  him 

BUBNKTT.  ^^jj  ^  livery,  which  he  left  at  their  house  at  the  end  of  each  drive,  and  that 

the  injury  in  question  was  occasioned  by  his  leaving  the  horses  while  so 

depositing  the  livery  in  their  house. 

Case.  The  declaration  stated,  that  the  plaintiff,  on  the  2l8t 
December,  1888,  was  possessed  of  a  carriage,  to  wit,  a  chaise, 
of  great  value  &c.,  and  of  a  horse  then  drawing  the  same,  in 
which  said  carriage  the  plaintiff  was  then  riding:  and  that  the 
defendants  were  also  possessed  of  a  carriage,  to  wit,  a  chariot, 
to  which  said  carriage  of  the  defendants  were  harnessed  two  horses, 
and  which  said  carriage  and  horses  were  then  under  the  care  of  the 
defendants.  Nevertheless  the  defendants  so  carelessly  &c.  con- 
ducted  themselves  in  the  premises,  that  by  and  through  the  mere 
carelessness,  negligence,  want  of  proper  caution,  and  improper  con- 
duct of  the  defendants  in  that  behalf,  the  said  horses  so  harnessed 
to  the  carriage  of  the  defendants  started  off  with  the  said  carriage, 
without  a  driver  or  other  person  to  manage,  govern,  or  direct  the 
same,  whereby  the  said  carriage  of  the  defendants  then  ran  and 
struck  with  great  force  against  the  said  carriage  of  the  plaintiff, 
and  thereby  greatly  crushed  and  injured  the  same,  and  the  plaintiff 
was  thrown  with  great  force  and  violence  out  of  his  carriage  upon 
the  ground,  &c.  &c. 

Pleas,  first.  Not  guilty ;  secondly,  that  the  said  carriage  and 
horses  in  the  declaration  mentioned,  or  either  of  them,  were  not 
under  the  care  of  the  defendants,  or  either  of  them,  in  manner  and 
form,  &c. ;  upon  which  issues  were  joined. 

At  the  trial  before  Maule,  B.,  at  the  Middlesex  sittings  in  last 
Michaelmas  Term,  the  following  appeared  to  be  the  material  facts 
of  the  case : 

The  defendants  are  elderly  ladies  resident  in  Moore  Place, 
Lambeth,  keeping  a  carriage  of  their  own,  but  hiring  horses  and 
a  coachman  from  a  job-mistress  of  the  name  of  Mortlock.  They 
[  ^500  ]  generally  had  the  same  horses,  *and  always  the  same  coachman, 
a  man  of  the  name  of  Kemp,  (the  only  regular  coachman  in 
Miss  Mortlock's  employ),  to  whom  they  paid  2s.  for  each  drive, 
having  told  him  when  they  first  set  up  their  own  carriage,  three 

L.   J.  Ex.  225  ;   River  Wear  Commis-  L.  J.  Q.  B.  845  ;  The  Btrnina  (1887)  12 

sioners  v.  Adamsm  (1877)  2  App.  Cas.  P.  D.  58,  59,  56  L.  J.  Ad.  38  (affd. 

743,  768,  47  L.  J.  Q.  B.  193 ;  Dalton  v.  nom.  Milh  v.  Armairongy  13  App.  Cas. 

Angus  (1881)  6  App.  Cas.  740,  829,  50  1);  and  was  distingoished  in  Jonea  v. 

L.  J.  Q.  B.  689 ;  Jmes  v.  Corporation  of  Seullard  [1898]  2  Q.  B.  565,  67  L.  J. 

Lirerj*offf  (1885)   14  Q.  B.   D.  890,  54  Q.  B.  895.— A.  C. 
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years    ago,   that   they   would   pay   him    that  sum.     He  received     Quavman 

Aft 

regular  weekly  wages  from  Miss  Mortlocli.     The  defendants  some-     bubnett. 

times  took  the  coachman  and  horses  into  the  country  for  several 

weeks,  when  they  paid  him  a  certain  sum  per  week.     They  had 

a  plain  coachman's  coat  and  a  livery  hat,  for  which  Kemp  was 

measured,  and  which  he  wore  when  driving  the  defendants,  and 

took  off  on  his  return  to  their  house,  where  the  coat  and  hat  were 

hung  up  in  the  passage.     On  the  21st  December,  1838,  he  went 

into  the  defendants'  house  to  pull  off  the  hat,  (he  did  not  wear 

the  coat  that  day,  having  his  own  box  coat  on),  and  left  no  one  in 

charge  of  the  horses:  they  started  off,  ran  against  the  plaintiff's 

chaise,  which  was  drawn  up  on  the  side  of  the  footpath,  threw  him 

out,  and  seriously  injured  him,  and  damaged  the  chaise. 

This  being  the  state  of  facts,  it  was  contended  for  the  defendants 

that  Kemp  was,  under  the  circumstances,  the  servant,  not  of  the 

defendants,  but  of  the  job-mistress,  and  that  the  defendants  were 

not  responsible.     The  following  cases  were  referred  to :  Laugher  v. 

Pointer  {i),  Smith   v.    Laxcrence  {^) y   Brady  v.  Giles  (s),   Fenton   v. 

Dublin  Steam  Packet  Co.  (4),  Randleson  v.  Murray  (5).     The  learned 

Judge  thought  there  was  evidence  to  go  to  the  jury,  but  gave  the 

defendants'  counsel  leave  to  move  to  enter  a  nonsuit :  it  appearing 

to  him  that  there  was  some  evidence  that  the  carriage  was  under 

the  defendants'  care,  both  in  respect  of  their  choosing  this  particular 

coachman,  and  also  in  respect  of  his  having  gone  to  put  *back  their       [  *oOi  l 

hat,  and  left  the  carriage  unattended  to.    And  he  told  the  jury, 

that  if  the  coachman  was,  at  the  time  the  horses  ran  away,  acting 

as  the  servant  of  the  defendants,  they  were  liable :  and  that  he 

thought  he  was  acting  as  such  servant,  if  the  job-mistress  appointed 

him  specially  at  the  defendants'  desire,  or  if  in  putting  back  his  hat 

he  acted  for  the  defendants.     The  jury  found  a  verdict  for  the 

plaintiff,  damages,  1982.  9$, 

Kelly  having  obtained  a  rule  nisi  for  entering  a  nonsuit, 
pursuant  to  the  leave  reserved, 

Thomas  (Sir  F,  Pollock  being  with  him)  showed  cause  at  the 
sittings  after  Hilary  Term : 

The  direction  of  the  learned  Judge  was  right,  and  the  verdict 

(1)  29  R.  R.  319  (5  B.  &  C,  547).  (4)  47  R.  R.  743  (8  Ad.  &  El.  835; 

(2)  32  R.  R.  698  (2  Man.  &  Ry.  1).  1  P.  &  D.  103). 

(3)  42  R.  R.  816  (1  Moo.  &  Rob.  (5)  47  R.  R.  513  (8  Ad.  &  El.  109; 
494).  3  Nev.  &  P.  239). 
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QuARMAn     ought  to  stand.     The  only  question  is,  whether  the  carriage  hiA 
BuBNKTT.     horses  could  be  said  to  be  in  the  care  of  the  defendants,  in  tb- 
sense  imputed  by  the  declaration.     The  important   case  on  thL- 
subject  is  that  of  Laugher  v.  Pointer,  in  which  the  Judges  of  tit 
Court  of  King's  Bench  were  equally  divided.     There    the  owner 
of  the  carriage  hired  a  pair  of  horses  of  a  stable  keeper  to  dra? 
it  for  a  day,  and  the  latter  provided  the  driver,  who  was  paid  ly 
gratuities  given  by  the  owner  of  the  carriage.     Lord  Tbntbeden 
and  LiTTLEDALE,  J.,  held  that  the  owner  of  the  carriage  was  no: 
liable  to  be  sued  for  an  injury  done  by  his  negligent  driving: 
Bayley,  J.,  and  Holroyd,  J.,  being  of  a  contrary  opinion.     TL^ 
present    case,   however,   is   distinguishable  from   that,    and  falU 
within   the  exceptions  stated  by  the  two  former  learned    Judgi-^ 
to  the  doctrine  they  there  laid  down.     Lord  Tbnterden  says — "  In 
the  case  now  before  the  Court,  the  hirer  makes  no  contract  witu 
the  coachman  ;  he  does  not  select  him ;  he  has  no  privity  vitl 
him  ;  he  usually  gives  him  a  gratuity,  but  he  is  not  obliged  by  la^ 
to  give  him  anything ;  and  from  thence  I  conclude  that  the  coa<fa- 
[  *502  ]      man  is  not  the  servant  of  *the  hirer  ;  and  if  the  coachman  is  ray. 
the  servant  of  the  hirer  on  such  an  occasion,  but  is  chosen  auit 
intrusted  by  the  owner  of  the  horses  to  conduct  and  manage  them. 
I  think  it  cannot  be   said   that   the   hirer  has  in  law^,  what  he 
certainly  has  not  in  fact,  the  conduct  and   management  of  tbe 
horses.''     And  again — *'  Length  of  time  may  in  itself  be  a  circum- 
stance deserving  of  attention,  because  it  may  be  evidence  of  tht 
subsequent  approbation   and   continuance,  if  not  of   the   original 
choice  of  the  coachman.     The  payment  of  board  wages,  and  the 
furnishing  a  livery,  may  also  be  circumstances  worthy  of  attention, 
because  they  also  may,  in  some  cases,  be  considered  as  eridem-t 
of  a  choice  and  a  contract."     In  the  present  case  the  defendaDt« 
exercised  a  choice  in  the  selection  of  this  particular  coachman: 
they  paid  him,  by  agreement,  a  certain  sum  for  each  drive ;  &nd 
they  supplied  him  with  livery,  which  he  was  changing  in  the  hou.-^ 
when  this  accident  occurred.     The  case,  therefore,  goes  far  beyond 
that  of  Laugher  v.  Pointer,  and  falls  within  the  observations  of  all 
the  Judges  in  that  case.     In  Randleson  v.  Murray,  the  defendants, 
who  were  occupiers  of  a  bonded  warehouse  in  Liverpool,  engaged 
a  master  porter  to  lower  and  convey  a  barrel  of  flour  from  their 
warehouse.     The  master  porter  engaged  a  master  carter,  and  both 
of  them  attended  with  their  men.    While  being  lowered,  the  barrel 
fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope 
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furnished  by  the  master  porter.     The  defendants  were  held  liable^     Quabmak 
Lord  Denman,  Ch.  J.,  saying,  ''  It  makes  no  difference  whether     bubkett. 
they  employed  people  of  their  own  to  move  their  goods,  or  procured 
others  who  were  likely  to  move   them    more   expertly,  and  left 
it  to  their  superintendence. "     In  Fen  ton  v.  Dublin  Steam  Packet 
Company,  where  the  plaintiff's  vessel  was  sunk  by  a  steam-boat, 
of  which  the  defendants  were  owners,  but  which  was  at  the  time 
chartered  *to  another  for   a  voyage,  his  Lordship  says — "The      ['503] 
charterer  may  be  answerable  also;  but  unless  the  charter-party 
has  interfered  with  the  general  control  of  the  owners,  they  are 
clearly  liable." 

(Alderson,  B.  :  "  Interference  "  there  means  some  interference 
which  causes  the  injury.) 

Such  was  the  case  here,  the  injury  having  occurred  while  the 
coachman  was  absent  for  the  defendants'  benefit.  It  was  their 
duty  to  send  somebody  to  take  care  of  the  horses,  while  he  was 
acting  in  compliance  with  their  directions  for  their  benefit.  If  a 
party  holds  himself  out  to  the  world  as  the  owner  of  a  vehicle,  by 
the  negligent  driving  of  which  damage  is  occasioned,  he  is  liable, 
though  he  has  ceased  to  be  the  actual  owner  :  Stables  v.  Eley  (i). 
Here  the  defendants  were  clearly,  in  every  respect,  the  ostensible 
owners  of  the  carriage  and  horses.  But  further,  the  terms  of  their 
agreement  with  the  coachman,  giving  him  a  stated  sum  for  each 
drive,  which  was  evidently  a  regular  part  of  his  livelihood,  made 
him  their  servant.  In  Brady  v.  Giles  (2),  a  case  similar  to  the  pre- 
sent, Lord  Abinger,  C.  B.,  refused  to  nonsuit,  holding  it  to  be,  in 
all  such  cases,  a  question  for  the  jury  whether  the  parties  were 
acting  as  the  servants  of  the  owner  or  of  the  hirer  of  the  carriage. 
The  learned  Judge  did  the  same  in  the  present  case,  and  the  jury 
have  found  that  the  coachman  was  the  servant  of  the  defendants. 
But  independently  of  any  special  circumstances  in  the  present  case, 
the  plaintiff  contends  that  the  doctrine  laid  down  by  Bayley,  J.,  and 
HoLROYD,  J.,  in  Laufjher  v.  Pointer,  is  the  correct  one,  and  that  the 
coachman  is  in  point  of  law  the  servant  of  the  hirer.  [He  cited 
also  Illidge  v.  Goodwin  (3),  and  Croft  v.  Alison  (4).] 

(1)  1  Car.  &  P.  614  (overruled  Smith      494). 

V.  Bailey  [1891]  2  Q,  B.  403,  60  L.  J.  (3)  38  R.  R  794  (5  Car.  &  P.  190). 

Q^  B.  779).  (4)  23  R.  R.  407  (4  B.  &  Aid.  590). 

(2)  42  R.  R.  816  (1   Moo.  &  Rob. 
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QuARMAu  Channelly  Serjt.  {Kelly  with  him),  in  support  of  the  •rule: 

Burnett.  The  special  circumstances  relied  on  in  this  case  do  not  distingni^ii 
[  *5^4  ]  jj  frQjja  the  case  of  Laugher  v.  Pointer.  In  the  first  place,  there  was 
no  bargain  for  any  specific  wages  to  be  paid  by  the  defendants  to 
Kemp  the  coachman,  but  merely  an  understanding  that  he  should 
receive  a  certain  gratuity ;  and  he  was  paid  regular  weekly  wag^e^ 
by  his  employer.  The  same  was  the  state  of  facts  in  Laugher  v. 
Pointer.  Nor  was  he  selected  by  the  defendants  to  drive  them, 
he  being  the  only  regular  coachman  in  the  yard.  When  Lord 
Tenterden,  in  Laugher  v.  Pointer,  refers  to  **  length  of  time  "  as  a 
circumstance  which  may  indicate  the  approbation  and  continuance 
of  the  particular  coachman,  he  means  to  refer  to  some  definite 
period  of  employment  by  the  hirer;  and  all  the  circomst&nces 
specified  by  him,  of  time,  wages,  livery,  &c.,  were  meant  to  be 
important,  as  indicating  ''  a  choice  and  a  contract."  But  can  t^o 
parties  be  concurrently  liable  ?  Convenience  is  against  it,  as  leading 
to  multiplicity  of  actions.  And  if  one  only  be  liable,  convenience 
also  indicates  that  the  action  should  be  against  the  party  vbo 
originally  hired  the  driver  as  a  servant.  And  this  is  consistent 
with  justice,  because  he  is  the  most  culpable,  if  the  driver  is  not 
trustworthy  or  skilful.  Holroyd,  J.,  in  Laugher  v.  Point* r, 
expressed  an  opinion  that  one  party  only  could  be  liable.  It  is 
clear  that  Kemp  was  in  the  service  of  Mortlock  for  this  particular 
employment  and  duty.  Then  is  there  anything  to  warrant  the 
inference,  that  in  suffering  him  to  drive  them,  the  defendants  net 
only  evinced  a  choice,  but  entered  into  a  contract  ? 

(Parke,  B.  :  It  appears  to  us  that  there  are  no  special  circum- 
stances which  distinguish  the  present  case,  and  that  we  must  decide 
the  difference  between  the  Judges  in  Laugher  v.  Pointer.  There  ii 
no  satisfactory  evidence  of  any  selection,  by  which  this  man  was 
made  the  defendants'  servant ;  the  question  is  therefore  the  sam^ 
as  in  that  case.) 

All  that  could  be  urged  on  both  sides  of  the  question  was  fuUj 

[  *505  ]•      stated  in  that  case,  "^and  it  is  needless  to  repeat  the  arguments  to 

be  found  there. 

Cur,  ode.  vhU, 

In  this  Term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  : 

This  case  was  tried  before  my  brother  Maule,  when  he  had  a 
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seat  in  this  Court.  A  verdict  was  given  for  the  plaintiff,  and  points  quahman 
reserved,  which  were  argued  before  my  brothers  Alderson  and  Rolfe,  bubnbtt. 
and  myself,  at  the  sittings  after  last  Term.  The  declaration  was 
in  case.  It  stated,  that  the  plaintiff  was  possessed  of  a  chaise  and 
horse  which  he  was  driving ;  that  the  defendants  were  possessed  of 
a  chariot,  to  which  two  horses  were  harnessed,  which  said  carriage 
and  horses  were  then  under  the  care  of  the  defendants ;  and  that 
the  defendants  so  carelessly  conducted  themselves,  that  through 
the  carelessness  and  negligence,  want  of  proper  caution,  and 
improper  conduct,  of  the  defendants,  the  horses  so  harnessed 
started  off  with  the  carriage,  without  a  driver  or  other  person  to 
manage,  govern,  or  direct  the  same,  whereby  the  defendants* 
carriage  was  struck  against  the  plaintiff's  carriage,  and  the  plaintiff 
sustained  personal  injury. 

There  were  two  pleas — first.  Not  guilty;  secondly,  that  the 
carriage  and  horses,  or  either  of  them,  were  not  under  the  care 
of  the  defendants,  or  either  of  them. 

On  the  trial,  it  appeared  that  the  defendants  were  two  old  ladies, 
who  had  been  in  the  habit  of  employing  a  person  of  the  name  of 
Mortlock,  and  his  daughter,  who  succeeded  him  in  the  business  of 
a  job-master,  to  supply  them,  originally  with  a  fly  and  horse  and 
driver,  by  the  day,  at  a  certain  sum  for  the  whole ;  but  about  three 
years  ago  they  became  possessed  of  a  carriage  of  their  own,  since 
which  they  had  been  furnished  by  Miss   Mortlock  *occasionally       [  *60G  ] 
with  a  pair  of  horses  and  a  driver,  by  the  day  or  drive,  for  which 
she  charged  and  received  a  certain  sum.     She  paid  the  driver  by 
the  week,  and  the  defendants  besides  gave  him  a  gratuity  for  each 
day's  service.     For  the  last  three  years,  the  same  coachman  con- 
stantly drove  the  defendants'  carriage,  and  they  had  purchased  a 
livery  hat  and  coat  for  him,  which,  it  appeared,  were  usually  hung 
up  in  the  passage  of  the  defendants'  house,  and  the  coachman, 
before  he  drove,  was  in  the  habit  of  going  in  and  putting  on  the 
coat  and  hat,  and  when  he  had  finished  the  drive,  of  returning  and 
replacing  them.     On  the  day  in  question,  he  wore  the  hat  only,  and 
when  he  had  returned  home  with  the  ladies,  and  after  they  had  got 
out  of  the  carriage,  the  coachman  went  in  to  replace  the  hat,  and 
left  the  horses  without  any  one  to  hold  them,  and  they  set  off 
whilst  the  coachman  was  so  occupied,  and  ran  against  the  plaintiff's 
carriage,  overturned  it,  and  inflicted  serious  personal  injury  on  the 
plaintiff,  besides  doing  damage  to  the  carriage  itself.    It  appeared 
that  there  was  no  other  regular  coachman  in  the  job-mistress's 

46—2 
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QuABUAir     yard,  but  when  he  was  otherwise  employed,  some  other  person  io  the 
Burnett.     ysLvd  acted  as  coachman,  bat  never  for  the  defendants  since  they 
had  their  ovfn  carriage,  thoagh  occasionally  before. 

It  was  objected,  that  the  defendants  were  not  liable,  becaase  the 
damage  was  caused  by  the  neglect  of  the  coachman,  who  was  not 
their  servant,  but  the  servant  of  his  mistress,  Miss  Mortlock. 

For  the  plaintiff,  it  was  contended,  that  they  were  liable  for  the 
coachman's  neglect,  independently  of  the  special  circumstances  of 
the  case;  and  that  there  were  besides  two  peculiar  grounds,  on 
which  the  defendants  ought  to  be  held  responsible.  First,  that 
there  was  evidence  to  go  to  a  jury  of  selection  and  choice  by  the 
defendants  of  the  particular  coachman,  so  as  to  make  him  their 
[  ♦507  ]  servant ;  *and  secondly,  that  when  the  coachman  went  in  to  leave 
his  hat,  he  was,  in  so  doing,  acting  as  the  servant  of  the  defendants, 
and  therefore  his  neglect  was  theirs. 

The  jury  found  a  verdict  for  the  plaintiff,  with  198/.  &*. 
damages,  and  my  brother  Maule  reserved  liberty  to  move  to 
enter  a  nonsuit. 

On  the  argument,  in  the  course  of  which  the  principal  authorities 
were  referred  to»  we  intimated  our  opinion  that  we  should  be  called 
upon  to  decide  the  point  which  arose  in  the  case  of  Laiujh*!r  v. 
Pointer,  and  upon  which  not  only  the  Court  of  King's  Bench,  but 
the  twelve  Judges  differed ;  as  the  special  circumstances  above 
mentioned  did  not  seem  to  us  to  make  any  difference :  and  we  are 
still  of  opinion  that  they  did  not.  It  is  undoubtedly  true,  that 
there  may  be  special  circumstances  which  may  render  the  hirer  of 
job-horses  and  servants  responsible  for  the  neglect  of  a  servant, 
though  not  liable  by  virtue  of  the  general  relation  of  master  and 
seiTant.  He  may  become  so  by  his  own  conduct,  as  by  taking  the 
actual  management  of  the  horses,  or  ordering  the  servant  to  drive 
in  a  particular  manner,  which  occasions  the  damage  complained  of, 
or  to  absent  himself  at  one  particular  moment,  and  the  like.  As 
to  the  supposed  choice  of  a  particular  servant,  my  brother  Maci^e 
thought  there  was  some  evidence  to  go  to  the  jury,  of  the  horsses 
being  under  the  defendants'  care,  in  respect  of  their  choosing  this 
particular  coachman.  We  feel  a  difficulty  in  saying  that  there  was 
any  evidence  of  choice,  for  the  servant  was  the  only  regular  coach- 
man of  the  job-mistress's  yard ;  when  he  was  not  at  home,  the 
defendants  had  occasionally  l)een  driven  by  another  man,  and  it 
did  not  appear  that  at  any  time  since  they  had  their  own  carriage, 
the  regular  coachman  was  engaged,  and  they  had  refused  to  be 
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driven  by  another;  and  the  circumstance  of  their  having  a  livery,  Quarman 
for  which  he  was  measured,  is  at  once  explained  by  the  fact,  that  bcjbnett. 
he  was  the  only  servant  of  Miss  Mortlock  ever  likely  *to  drive  I  *508  ] 
them.  Without,  however,  pronouncing  any  opinion  upon  a  point 
of  so  much  nicety,  and  so  little  defined,  as  the  question  whether 
there  is  some  evidence  to  go  to  a  jury,  of  any  fact,  it  seems  to 
us,  that  if  the  defendants  had  asked  for  this  particular  servant, 
amongst  many,  and  refused  to  be  driven  by  any  other,  they  would 
not  have  been  responsible  for  his  acts  and  neglects.  If  the  driver 
be  the  servant  of  a  job-master,  we  do  not  think  he  ceases  to  be  so 
by  reason  of  the  owner  of  the  carriage  preferring  to  be  driven  by 
that  particular  servant,  where  there  is  a  choice  amongst  more,  any 
more  than  a  hack  post-boy  ceases  to  be  the  servant  of  an  innkeeper, 
where  a  traveller  has  a  particular  preference  of  one  over  the  rest, 
on  account  of  his  sobriety  and  carefulness.  If,  indeed,  the  defen- 
dants had  insisted  upon  the  horses  being  driven,  not  by  one  of  the 
regular  servants,  but  by  a  stranger  to  the  job-master,  appointed 
by  themselves,  it  would  have  made  all  the  difference.  Nor  do  we 
think  that  there  is  any  distinction  in  this  case,  occasioned  by  the 
fact  that  the  coachman  went  into  the  house  to  leave  his  hat,  and 
might  therefore  be  considered  as  acting  by  their  directions,  and 
in  their  service.  There  is  no  evidence  of  any  special  order  in  this 
case,  or  of  any  general  order  to  do  so,  at  all  times,  without  leaving 
any  one  at  the  horses'  heads.  If  there  had  been  any  evidence  of 
that  kind,  the  defendants  might  have  been  well  considered  as  having 
taken  the  care  of  the  horses  upon  themselves  in  the  meantime. 

Besides  these  two  circumstances,  the  fact  of  the  coachman 
wearing  the  defendants'  livery  with  their  consent,  whereby  they 
were  the  means  of  inducing  third  persons  to  believe  that  he  was 
their  servant,  was  mentioned  in  the  course  of  the  argument  as  a 
ground  of  liability,  but  cannot  affect  our  decision.  If  the  defen- 
dants  had  told  the  plaintiff  that  he  might  sell  goods  to  their  livery 
servant,  and  had  induced  him  to  contract  with  the  coachman,  on 
the  footing  of  his  really  being  such  servant,  they  would  have  been 
^liable  on  such  contract :  but  this  representation  can  only  conclude  [  *509  ] 
the  defendants  with  respect  to  those  who  have  altered  their  condi- 
tion on  the  faith  of  its  being  true.  In  the  present  case,  it  is 
matter  of  evidence  only  of  the  man  being  their  servant,  which  the 
fact  at  once  answers. 

We  are  therefore  compelled  to  decide  upon  the  question  left 
unsettled  by  the  case  of  fjangtier  v.  Pointer^  in  which  the  able 
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QuARMAN  judgments  on  both  sides  have,  as  is  observed  by  Mr.  Justice  Story 
Burnett,  in  his  Book  on  Agency,  page  406,  **  exhausted  the  whole  learning,' 
of  the  subject,  and  should  on  that  account  attentively  be  studied.'* 
We  have  considered  them  fully,  and  we  think  the  weight  of  autho- 
rity, and  legal  principle,  is  in  favour  of  the  view  taken  by  Lord 
Tenterden  and  Mr.  Justice  Littledalb. 

The  immediate  cause  of  the  injury  is  the  personal  neglect  of  the 
coachman,  in  leaving  the  horses,  which  were  at  the  time  in  his 
immediate  care.  The  question  of  law  is,  whether  any  one  but 
the  coachman  is  liable  to  the  party  injured;  for  the  coachman 
certainly  is. 

Upon  the  principle  that  qui  facit  per  alhnn  facit  lyer  se,  the 
master  is  responsible  for  the  acts  of  his  servant ;  and  that  person  is 
undoubtedly  liable,  who  stood  in  the  relation  of  master  to  the  wrong- 
doer— he  who  had  selected  him  as  his  servant,  from  the  knowledge 
of  or  belief  in  his  skill  and  care,  and  who  could  remove  him  for 
misconduct,  and  whose  orders  he  was  bound  to  receive  and  obey ; 
and  whether  such  servant  has  been  appointed  by  the  master 
directly,  or  intermediately  through  the  intervention  of  an  agent 
authorized  by  him  to  appoint  servants  for  him,  can  make  no 
difference. 

But  the  liability,  by  virtue  of  the  principle  of  relation  of  master 
and  servant,  must  cease  where  the  relation  itself  ceases  to  exist : 
and  no  other  person  than  the  master  of  such  servant  can  be  liable, 
on  the  simple  ground,  that  the  servant  is  the  servant  of  another, 
and  his  act  the  act  of  another ;  consequently,  a  third  person 
[  *»io  ]  entering  into  a  *contract  with  the  master,  which  does  not  raise 
the  relation  of  master  and  servant  at  all,  is  not  thereby  rendered 
liable  ;  and  to  make  such  person  liable,  recourse  must  be  had  to  a 
different  and  more  extended  principle,  namely,  that  a  person  is 
liable  not  only  for  the  acts  of  his  own  servant,  but  for  any  injury 
which  arises  by  the  act  of  another  person,  in  carrying  into  execu- 
tion that  which  that  other  person  has  contracted  to  do  for  his 
benefit.  That,  however,  is  too  large  a  position,  as  Lord  Chief 
Justice  Eyre  says  in  the  case  of  Bush  v.  Steinman  (i),  and  cannot 
be  maintained  to  its  full  extent,  without  overturning  some  decisions, 
and  producing  consequences  which  would,  as  Lord  Tenterden 
observes,  ''  shock  the  common  sense  of  all  men :  **  not  merely 
would  the  hirer  of  a  post-chaise,  hackney-coach,  or  wherry  on  the 
Thames,  be  liable  for  the  acts  of  the  owners  of  those  vehicles  if 

(1)  1  Boe.  &  P.  404.    [This  case  has  long  been  treated  as  oyemiled.] 
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they  had  the  management  of  them,  or  their  servants  if  they  were     Qua&mak 
managed  by  servants,  but  the  purchaser  of  an  article  at  a  shop,     Burnett. 
^whieh  he  had  ordered  the  shopman  to  bring  home  for  him,  might 
be  made  responsible  for  an  injury  committed  by  the  shopman's 
carelessness,  whilst  passing  along  the  street.     It  is  true  that  there 
are  cases — for  instance,  that  of  Bush  v.  Steinman,  Sly  v.  Edgley  (i), 
and  others,  and  perhaps  amongst  them  may  be  classed  the  recent 
case  of  Randlegon  v.  Murray — in  which  the  occupiers  of  land  or 
buildings  have  been  held  responsible  for  acts  of  others  than  their 
servants,  done  upon,  or  near,  or  in  respect  of  their  property.     But 
these  cases  are  well  distinguished  by  my  brother  Littledalb,  in 
his  very  able  judgment  in  Laugher  v.  Pointer. 

The  rule  of  law  may  be,  that  where  a  man  is  in  possession  of 
fixed  property,  he  must  take  care  that  his  property  is  so  used  or 
managed,  that  other  persons  are  not  injured ;  and  that,  whether 
his  property  be  managed  by  his  own  immediate  servants,  or  by 
contractors  with  them,  or  their  servants  (2).     Such  injuries  are  in 
the  nature  of  nuisances:  *but  the  same  principle  which  applies  to       [ •5U  1 
the  personal  occupation  of  land  or  houses  by  a  man  or  his  family, 
does  not  apply  to  personal  moveable  chattels,  which,  in  the  ordi- 
nary conduct  of  the  affairs  of  life,  are  intrusted  to  the  care  and 
management  of  others,  who  are  not  the  servants  of  the  owners, 
but  who  exercise  employments  on  their  own  account  with  respect 
to  the  care    and    management  of   goods    for  any  persons  who 
choose  to  intrust  them  with  them.    It  is  unnecessary  to  repeat 
at  length  the  reasons  given  by  my  brother  Littledale  for  this 
distinction,  which  appear  to  us  to  be  quite  satisfactory ;  and  the 
general  proposition  above  referred  to,  upon  which  only  can  the 
defendants  be   liable   for  the  acts  of  persons  who  are  not  their 
servants,  seems  to  us  to  be  untenable.    We  are  therefore  of  opinion 
that  the  defendants  were  not  liable  in  this  case,  and  the  rule  must 
be  made  absolute  to  enter  a  verdict  for  the  defendants  on  the 

second  issue. 

Rule  absolute. 


WELCOME  V.  UPTON. 

(6  Meeson  &  Welsby,  536 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  154.) 

[After  amendment  and  second  trial.    Reported  with  case  at 
former  trial  in  62  E.  R.  p.  767.] 

(1)  6  Eep.  6.  (2)  See  the  Preface  to  this  volume, 
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1840.  GILLAKD   V.   BATES. 

j^fl/       (B Meeson  &  Welsby,  547—548 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  171 ;  8  I>owL  P.  C.  TTi-! 

^"'  Where  an  attorney  sued  for  work  and  labour,  in  issuing  an  execotioL 

[  ^*^  J  against  C,  and  the  defence  was  that  he  was  employed  by  B.  and  not  by  tb^ 

defendant :  Held,  that  the  plaintiffs  agent,  an  attorney,  might  be  a*k*d 
whether  the  plaintiff  had  not  said,  on  introducing  B.  to  him,  that  he  th^ 
plaintiff  had  been  employed  by  B.  to  issue  execution  against  C. :  and  tha' 
this  was  not  a  privileged  communication. 

Debt   for  work  and  labour,  money  paid,  and  on   an   account 
stated.     Plea,  nunqnam  indebitattis.     At  the  trial  before  Bolfe,  £., 
at  the  last  Devon  Assizes,  it  appeared  that  the  action  was  brought 
by  the  plaintiff,  an  attorney,  against  the  defendant,  the  manager 
of  the  West  of  England  District  Bank,  to  recover  the  charges  of 
entering   up  judgment  upon  a  warrant  of  attorney,  which  one 
Clarke  had  given  to  one  Bendle,  and  which  Bendle,  being  a  debtrjr 
to  the  bank,  had  deposited  as  a  security  for  his  debt  in  the  hands 
of  the  defendant.     The  defence  was,  that  the  plaintiff  was  employeti 
by  Bendle,  and  not  by  the  defendant :  to  prove  which  the  defendant 
called  one  Bendridge,  an  attorney,  the  plaintiff's  agent,  who  had 
been  employed  by  the  plaintiff  to  sue  out  process  against  Clarke  in 
respect  of  the  warrant  of  attorney  ;  and  he  having  stated  that  the 
plaintiff  called  on  him  one  morning  in  company  with  Bendle,  it  wa^ 
then  proposed  to  ask  him,  whether  the  plaintiff  had  not  said  at  that 
interview,  that  he  had  been  employed  by  Bendle  to  sue  out  execu- 
tion against  Clarke.    The  plaintiff's  counsel  objected  to  this  question, 
on  the  ground  that,  the  witness  being  the  plaintiff's  agent,  sneh 
communication  to  him  was  privileged.     The  learned  Judge  over- 
ruled the  objection  ;  and  the  witness  answering  the  question  in  the 
affirmative,  the  jury  found  for  the  defendant. 

[  548  ]  Rowe  now  moved  for  a  new  trial,  and  contended  that  the  com- 

munication in  question  was  privileged,  and   ought  not  to  have 
been  received  in  evidence ;  and  cited  Parkins  v.  Hawkshaur  (i). 

Per  Curiam  : 

This  is  in  no  respect  a  privileged  communication.  It  is  some- 
thing said  by  the  plaintiff  to  his  agent,  on  introducing  an  individual 
who  was  to  be  the  plaintiff  in  another  action.  The  privilege  does 
not  attach  to  every  thing  which  the  client  says  to  his  attorney :  the 
test  is,  whether  the  communication  is  necessary  for  the  purpose  of 

(1)  19  B.  E.  711  (2  Stark.  239), 
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carrying  on  the  proceeding  in  which  the  attorney  is  employed ;  if 
it  is  necessary,  it  becomes  privileged. 


Rule  refused. 
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GiLLARD 
V, 

Batrs. 


The  Company  of  Proprietors  of  the  PARKETT  NAVI-        i84o. 
GATION  COMPANY  v.  JACOB  STOWER,  ISAAC      i^o/ 
TROTT,   AND  JAMES  MUNCKTON.  ,^S"/: 

(6  Meeson  &  Welsby,  564—570 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  180 ;  8  Dowl.  P.  C.  405.) 

Case.  The  first  count  of  the  declaration  alleged,  that  the  plaintiffs  were 
proprietors  of  the  Parrett  Navigation  under  certain  Acts  of  Parliament, 
which  empowered  them  to  receive  certain  tolls,  and  in  case  of  refusal  or 
neglect  of  payment,  to  seize  and  distrain  the  goods  in  respect  of  which  such 
tolls  ought  to  have  been  paid,  and  the  barge  laden  therewith,  or  any  other 
goods  belonging  to  the  owners  of  such  first-mentioned  goods,  or  to  the 
person  from  whom  such  tolls  should  be  due,  being  on  the  said  navigation 
or  any  part  thereof,  or  any  premises  thereto  belonging,  and  to  detain  the 
same  until  payment  of  the  tolls.  It  then  alleged  that  a  certain  sum  was 
due  and  in  arrear  to  the  plaintiffs  as  and  for  tolls  payable  to  them  imder 
the  said  Acts,  for  the  transit  and  conveyance  of  certain  goods  in  a  certain 
barge,  then  navigated  and  conducted  by  the  defendants,  I.  T.  and  J.  M., 
upon  the  said  navigation;  and  averred  a  demand  of  the  tolls  from  the 
person  so  navigating  the  said  barge,  who  refused  to  pay  the  same,  a  seizure 
of  the  barge  as  a  distress,  and  a  rescue  by  the  defendants  whilst  the 
plaintiff's  bailiff  was  about  to  detain  and  impound  the  same:  Held,  on 
special  demurrer,  that  the  count  was  bad,  inasmuch  as  it  did  not  show  that 
the  articles  distrained  were  those  in  respect  of  which  the  tolls  were  due,  or 
the  property  of  the  person  from  whom  they  were  due,  and  consequently  did 
not  show  any  authority  to  distrain  them. 

The  second  count  stated,  that  the  plaintiffs  had  seized  a  certain  barge 
then  navigated  and  conducted  by  the  said  I.  T.  and  J.  M.,  and  a  certain 
quantity  of  coals  then  being  in  the  said  barge,  the  said  barge  and  coals  then 
being  on  the  said  navigation,  as  a  distress  for  certain  tolls  then  in  arrear 
for  the  conveyance  of  certain  goods  upon  the  said  navigation,  and  had 
detained  and  impounded  the  said  barge  and  coals,  with  intent  to  appraise 
and  sell  the  same,  according  to  the  form  and  effect  of  the  said  statutes, 
whereupon  the  defendants  on  &c.  broke  the  said  pound,  and  rescued  the 
barge  and  coals,  whereby  &c. :  Held,  that  this  count  was  good,  because  the 
goods  being  alleged  to  have  been  impounded,  they  were  then  in  the  custody 
of  the  law,  and  the  defendants  had  no  right  to  retake  them,  and  in  so  doing 
were  wrong-doers. 

A  demurrer  commencing,  '*  And  the  defendant  says  that  the  said  declara- 
tion is  insufficient  in  law,*'  and  then  proceeding  to  assign  separate  causes 
of  demurrer  to  each  count  of  the  declaration,  is  in  form  a  demurrer  to  the 
whole  declaration ;  and  if  any  count  be  good,  the  plaintiff  is  entitled  to 
judgment,  the  demurrer  being  too  large. 

Case.     The  first  count  of  the  declaration  alleged,  that  before  and 
at  the  time  of  making  the  distress  thereinafter  ^mentioned,  the       [  'ses  ] 
plaintiffs  were  and  still  are  a  body  corporate,  by  the  name  of  The 
Company  of  Proprietors  of  the  Parrett  Navigation,  under  and  by 
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B.IL 


Pabbett 

Navigation 

Company 

r. 
Stoweb. 


[  •500  ] 


virtue  of  an  Act  passed  in  the  7  Will.  IV.,  under  and  by  virtue  t.[ 
which  said  Act,  and  of  a  certain  Act  passed  in  the  2  Vict.,  the  r^d 
plaintiffs  during  all  the  time  aforesaid  were  entitled  to  recei\x 
certain  tolls,  rates,  and  duties,  &c. ;  and  by  which  firsi-mentioiiel 
Act  it  was  enacted,  that  all  tolls  &c.  becoming  due  to  the  said  Com- 
pany under   and  by  virtue  of  that  Act,  should  be  paid  to  smL 
persons,  at  such  place  or  places  near  to  the  said  navigation  ar.u 
other  works,  and  under  such  regulations  and  in  such  manner,  a- 
the  said  Company  should  direct ;  and  in  case  of  refusal  or  negleit 
of  payment,  the  said  Company  might,  in  case  such  tolls  sboaii 
amount  to  or  exceed  20/.,  sue  for  the  same  by  action  of  debt  it 
upon  the  case,  or  the  said  Company  or  their  collectors  or  agent? 
might,  and  they  were  thereby  empowered,  whether  the  tolls,  rate?, 
or  duties  exceeded  the  sum  of  20/.  or  not,  to  seize  and  distrain  tLe 
goods,  wares,  and  merchandize  in  respect  of  which  such  tolls  A:t, 
ought  to  have  been  paid  as  aforesaid,  and  the  barge,  boat,  or  vesr^! 
laden  therewith,  or  any  other  goods,  &c.,  belonging  to  the  owner? 
of  the  said  first-mentioned  goods,  &c.,  or  to  the  person  from  whoLi 
such  tolls  &c.  should  be  due,  and  any  barge  &c.  belonging  to  iiw 
owner  of  such  first-mentioned  barge,  or  to  the  person  from  whom 
such  tolls  &c.  should  be  due,  and  respectively  being  on  the  saiJ 
navigation  and  other  works,  or  any  part  thereof  respectively,  or  ai^y 
wharf,  quaj^  landing-place,  or  warehouse  belonging  thereto,  aci 
detain  the  same  until  the  payment  of  all  and  singular  the  tolls  Ac. 
which  at  the  time  of  such  seizure  and  distress  made  should  be  due 
and  owing  to  the  said  Company.     The  count  then  averred,  that  thf 
sum  of  5{.  8s.  Aid.  had  been  and  was  due  and  owing  and  in  arrear 
to  the  plaintiffs,  as  and  for  tolls  payable  to  them  the  plaintif-^. 
under  the  said  Acts,  for  the  transit  and  conveyance  of  certain  goods 
wares,  and  merchandize,  in  a  certain  barge  then  navigated  and  con- 
ducted *by  certain  persons,  to  wit,  the  defendants  Isaac  Trott  aui 
James  Munckton,  upon  the  said  navigation,  according  to  the  provi- 
sions of  the  said  Acts  in  that  behalf,  and  which  said  tolls,  whtn 
they  so  became  due  as  aforesaid,  were  payable  at  a  place  near  t<> 
the  said  navigation,  and  to  a  certain  person,  to  wit,  one  Franc:? 
Keehlman,   in   that  behalf  duly  named  and  appointed    by   the 
plaintiffs  under  certain  regulations  of  the  plaintiffs,  according  to 
the  provisions  of  the  said  Act,  whereof  the  said  persons  so  navigat- 
ing and  conducting  the  said  barge  then  had  notice.    The  declaration 
then  stated,  that  after  the  said  sum  of  money  became  due,  and 
whilst  it  was  in  arrear,  and  before  the  distress,  the  said  F.  Keehlman, 
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Ixiiiig   a  person  appointed  ))y  the  plaintiffs  to  receive  the   tolls,      Pabbbtt 
demanded  payment  of  the  same  from  the  said  person  so  navigating      company" 
the  said  barge,  who  refused  to  pay  the  same.     It  then  alleged  a      sxowbr. 
seizure  of  the  barge  as  a  distress,  and  a  rescue  by  the  defendants 
while  the  plaintiff's  bailiff  was  about  to  detain  and  impound  the  same, 
whereby  the  plaintiffs  were  greatly  delayed  in  the  recovery  of  the  tolls, 
and  deprived  of  the  means  of  obtaining  satisfaction  thereof,  and  of 
the  charges  of  the  said  distress,  and  were  likely  to  lose  the  same. 

The  second  count  stated  that  the  plaintiffs,  by  their  bailiff,  had 
seized  a  certain  barge  then  navigated  and  conducted  by  the  said 
Isaac  Trott  and  James  Munckton,  and  a  quantity  of  coals  then 
being  on  the  said  navigation,  as  a  distress  for  certain  tolls,  to  wit, 
5/.  88.  4|</.,  then  in  arrear  and  unpaid  for  and  in  respect  of  the 
conveyance  of  goods  upon  the  said  navigation,  and  had  detained 
and  impounded  the  said  last-mentioned  barge  and  coals,  upon  a 
certain  part  of  the  said  navigation,  being  the  most  convenient  part 
of  the  said  navigation  for  that  purpose,  with  intent  to  appraise  and 
sell  them,  according  to  the  form  and  effect  of  the  said  statutes  in 
such  case  made  and  provided  as  aforesaid ;  whereupon  the  defen- 
dants broke  and  entered  the  *said  pound,  and  rescued  the  said      [  *^'^  1 
barge  and  coals,  whereby  the  plaintiffs  had  been  and  were  greatly 
delayed  in  the  recovery  of  the  said  last-mentioned  tolls  so  in  arrear 
as  aforesaid,  and  deprived  of  the  means  of  obtaining  satisfaction 
thereof,  and  of  the  charges  of  the  said  last-mentioned  distress,  and 
were  likely  to  lose  the  same. 

To  this  declaration  there  was  a  special  demurrer,  which  com- 
menced as  follows :  ''  And  the  defendants,  by  &c.,  say  that  the 
said  declaration  is  insufficient  in  law.  And  for  causes  of  demurrer 
to  the  first  count  thereof,  the  defendants,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  set  down 
and  show  to  the  Court  here  the  following,  viz.  for  that  it  is  not 
stated  or  alleged,  nor  doth  it  appear  in  or  by  the  said  first  count, 
that  the  said  barge  in  the  said  first  count  mentioned,  and  so  seized 
as  therein  mentioned,  was  the  goods  &c.  in  respect  of  which  the 
said  tolls  in  that  count  mentioned,  or  any  part  thereof,  became  due 
or  payable,  or  the  barge  Sic.  laden  therewith,  or  any  other  goods  &c. 
belonging  to  the  owner  of  such  first-mentioned  goods,  or  any  part 
thereof,  or  to  the  person  from  whom  such  tolls  &c.,  or  any  part 
thereof,  were  due,  or  any  barge  &c.  belonging  to  the  owner  of  such 
first-mentioned  barge,  or  to  the  person  from  whom  such  tolls  were 
due,  as  by  the  said  first-mentioned  Act  is  required,  &c.    And  also, 
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[5C8] 


for  that  the  plaintififH  have  not  in  or  by  their  said  first  count  shown 
or  set  forth  any  good  or  lawful  right  or  authority  to  seize  or  distrain 
the  said  barge  therein  mentioned.  And  for  causes  of  demurrer  to 
the  said  last  count,  the  defendants,  according  to  the  form  of  tkr 
statute  &c.,  set  down  and  show  to  the  Court  here  the  following;" 
(setting  forth  similar  causes). 

'*  And  for  a  further  cause  of  demurrer  to  the  whole  of  the  said 
declaration,  the  defendants  state  and  show  to  the  Coart  here,  tliat 
the  same  is  not  properly  intitled  as  of  the  Pleas  side  of  thl-^ 
Honourable  Court,''  &c.,  &c.,  (an  objection  which  was  not  insist^rd 
upon  in  the  argument). 

The  points  marked  for  argument  were,  "  that  in  neither  count  is 
a  sufficient  right  or  power  of  distress  shown  within  the  terms  and 
meaning  of  the  statute  6  &  7  Will.  lY.  c.  ci.  s.  126,  upon  which 
the  alleged  right  of  distress  is  founded." 


HurhUme,  in  support  of  the  demurrer,  was  stopped  by  tlir 
Court,  who  called  upon 


Butt  to  support  the  declaration : 

The  second  count  is  good,  and  as  the  demurrer  is  to  the  wholr 
declaration,  if  either  count  is  good,  the  plaintiff  is  entitled  to 
judgment.  The  second  count  alleges  that  the  barge  and  coals  W 
been  impounded,  and  having  been  impounded,  they  were  then  in 
the  custody  of  the  law,  and  the  defendants  by  breaking  the  poanii 
became  wrong-doers,  and  liable  in  an  action  for  so  doing.  The 
gist  of  the  action  alleged  in  that  count  is  the  breach  of  the  pound. 
and  the  statement  of  the  seizure  of  the  barge  as  a  distre^  is  mere 
inducement.  In  Co.  Litt.  476,  it  is  said,  '^  If  the  distress  be  taken 
of  goods  without  cause,  the  owner  may  recover;  but  if  they  b 
distrained  without  a  cause,  and  impounded,  the  owner  cannot  break 
the  pound  and  take  them  out,  because  they  are  in  the  custody  of 
the  law."  This  point  was  considered  in  Cotstcorth  v.  Bettimm  0'- 
That  was  an  action  for  pound  breach,  and  rescuing  a  mare  wbieb 
had  been  distrained  damarie  feasant ;  and  it  was  there  argued  that 
the  plaintiff  had  not  entitled  himself  to  maintain  the  action,  for  he 
had  not  shown  any  title  to  the  place  where  he  alleged  the  mare  wa^ 
damacfe  feasant ;  but  the  Court  said,  ''  The  taking  of  the  distress  i< 
but  an  inducement  to  the  action,  and  the  breach  of  the  pound  is 
the  gist  of  the  action  :  it  is  not  necessary  to  show  the  cause  of  the 

(1)  1  Ld.  Bay.  104 ;  1  Salk.  247. 
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distress  so  certainly.     And  Bast.  Entr.  444,  and  all  the  other      Parrbtt 

•     lu-                    »»  Navigation 

precedents  m  parcojracto  are  in  this  manner.  Company 


V. 

Stoweb. 

[569] 


(Lord  Abingbr,  C.  B.  :  Have  you  a  right  to  call  this  a  pound, 
which  is  in  your  own  possession  ?) 

Yes  ;  the  distinction  in  such  a  case  is  only  as  to  the  necessity  of 
feeding  the  animal.  But  no  point  has  been  made  as  to  the 
impounding.  If  this  were  not  an  impounding,  the  defendants 
might  have  traversed  that  allegation,  but  by  the  demurrer  they 
have  admitted  it.  It  is  laid  down  in  the  books,  that  wherever  an 
animal  is  once  put  in  the  pound,  the  owner  cannot  touch  it. 

Hurlstonef  contra : 

The  plaintiffs  have  shown  no  right  whatever  to  distrain  the  goods 
in  question  ;  and  if  so,  the  case  cited  does  not  apply.  In  that  case 
there  was  a  common  law  right  to  distrain ;  but  here  there  is  no 
such  right,  the  plaintiffs  have  no  power  of  distress  except  by  virtue 
of  the  statute,  and  their  right  to  distrain  is  limited  to  the  subject- 
matters  therein  mentioned  ;  and  therefore  the  declaration  ought  to 
have  gone  on  to  show  that  the  goods  impounded  were  such  as  they 
were  entitled  to  seize  on  a  distress.  Besides,  in  the  case  cited,  the 
question  arose  upon  a  motion  in  arrest  of  judgment,  which  is  the 
same  as  if  it  had  been  upon  a  general  demun-er.  The  plaintiffs  on 
their  own  declaration  show  themselves  to  be  trespassers,  since  they 
do  not  show  they  were  entitled  to  take  as  a  distress  that  which  they 
allege  they  so  took.  At  all  events,  the  iirst  count  is  bad ;  and  the 
defendants  are  entitled  to  judgment  on  the  demurrer  to  that  count, 
for  the  demurrer  is  in  substance  a  demurrer  to  each  count ;  the 
causes  of  demurrer  being  assigned  separately  to  each. 

Lord  Abinoer,  C.  B.  : 

I  think  the  second  count  of  the  declaration  is  sufficient.  It 
alleges  that  the  plaintiffs  had  seized  a  certain  barge  and  coals  as  a 
distress  for  certain  tolls  which  were  then  due,  and  had  impounded 
them.  Being  so  impounded,  they  were  then  in  the  custody  of  the 
law,  and  the  defendants  had  no  right  to  break  the  pound  *and  [  *570  1 
retake  them;  and  in  so  doing  were  wrong-doers.  That  count 
therefore  shows  a  good  cause  of  action.  With  respect  to  the 
first  count,  I  think  it  is  bad,  inasmuch  as  it  does  not  show  that  the 
articles  distrained  were  those  in  respect  of  which  the  tolls  were  due, 
or  that  they  were  the  property  of  the  person  from  whom  the  tolls 
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Pakrbtt  were  due.  It  therefore  does  not  show  that  the  plaintiffs  had  anv 
CoI^^Jt^  authority  to  distrain  them.  But  as  the  demurrer  is  to  the  whole 
^.    ^'  declaration,  it  is  sufficient  to  say  that  one  count  is  good,  and  the 

judgment  must  be  for  the  plaintiffs. 

Alderson,  B.  : 

The  demurrer  is  in  form  a  demurrer  to  the  whole  declaration, 

and  as  one  count  is  good,  it  is  sufficient  to  entitle  the  plaintiffs  to 

judgment. 

Judgment  for  the  plainlij^ff. 


1840. 

JCrch,  of 
Pleas, 

L605] 


[  ♦606] 


MAYER  V.  ISAAC. 

(6  Meeson  &  Welsby,  605—614 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  22o  ;  4  Jur.  437. » 

'^In  consideration  of  your  supplying  my  nephew  Y.  with  china  as-l 
earthenware,  I  guarantee  the  payment  of  any  bills  you  may  draw  on  Lie 
on  account  thereof,  to  the  amount  of  200^. :  *'  Held,  a  continuing  gnaxhnt^ 
and  that  the  defendant  was  liable  upon  it,  although,  after  it  was  gir*^^ 
goods  to  a  greater  amount  than  200/.  had  been  supplied  to  and  p«iii 
for  by  V. 

Assumpsit.  The  declaration  stated,  that  theretofore,  to  wit,  on 
the  80th  of  November,  1888,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would  sell  and  deliver  to  the  defen- 
dant's nephew,  one  A.  L.  Yogel,  china  and  earthenware,  he  the 
defendant  promised  and  guaranteed  to  the  plaintiff  the  payment  of 
any  bills  the  plaintiff  might  draw  on  account  thereof,  to  the 
amount  of  2001.  The  declaration  then  averred,  that  the  plaintiff, 
confiding,  &c.,  did  sell  and  deliver  to  the  said  A.  L.  Vogel,  and  the 
said  A.  L.  Yogel  bought  of  him,  divers  large  quantities  of  china 
and  earthenware,  at  prices  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  2,000/.  :  that  the  plaintiff  afterwards,  to 
wit,  on  the  10th  of  May,  1889,  drew  a  bill  of  exchange  on 
A.  L.  Yogel,  at  four  months'  date,  for  200Z. ;  that  Yogel  accepted 
the  same  for  and  on  account  of  the  sum  of  200/.  due  and  owing 
from  him  to  the  plaintiff  for  the  said  prices  of  the  said  china  and 
earthenware  so  sold  and  delivered  to  him,  but  that  he  did  nd 
pay  the  bill  when  due,  &c. :  breach,  that  the  defendant  has  not 
guaranteed  to  the  plaintiff  the  payment  of,  or  paid  him,  the  said 
bill,  or  any  part  thereof,  &c. 

Pleas — first,  non  assumpsit:  secondly,  that  the  plaintiff  did  nol 
sell  and  deliver  to  the  said  A.  L.  Yogel,  nor  did  the  said  A.  L.  Yogel 
buy  of  him,  the  said  quantities  of  china  and  earthenware,  or  anj 
part  thereof,  in  manner  and  "^  form,  &c, :  thirdly,  that  the  plaintiff 
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did  not  draw,  nor  did  the  said  A.  L.  Yogel  accept,  the  said  bill  in       mayeu 
the  declaration  mentioned,  for  the  sum  of  200/.,  due  and  owing        Isaac 
from  the  said  A.  L.  Yogel  to  the  plaintiff  for  the  said  prices  of  the 
said  china  and  earthenware,  &c.,  in  manner  and  form,  &c. :  fourthly, 
that  after  the  said  china  and  earthenware  had  been  so  sold  and 
delivered  by  the  plaintiff  to  the  said  A.  L.  Yogel  as  aforesaid,  and 
whilst  the  said  A.  L.  Yogel  was  indebted  to  the  plaintiff  for  the 
same,  and  before  the  said  bill  became  due,  to  wit,  on  the  10th  of 
May,  1889,  it  was  agreed  by  and  between  the  plaintiff  and  the  said 
A.  L.  Yogel,  without  the  consent,  leave,  or  license  of  the  defendant, 
for  a  good  and  valuable  consideration  in  that  behalf  to  the  defen- 
dant unknown,  that  the  plaintiff  should  give  to  the  said  A.  L.  Yogel 
time,  and  forbear  to  sue  him  for  a  certain  time  in  that  behalf 
agreed  on  between  them,  to  wit,  for  two  months,  for  the  payment 
of  a  large  sum,  to  wit,  2002.,  parcel  of  the  sums  in  which  the  said 
A.  L.  Yogel  was  indebted  to  the  plaintiff  for  the  said  china  and 
earthenware ;   the  said  time  and  forbearance  being  for  a  longer 
time  and  a  longer  forbearance  than  the  time  and  forbearance  or 
credit  which  the  plaintiff  ought  to  have  given  the  said  A.  L.  Yogel 
for  the  payment  of  the  said   sum  of   200/.,  according  to,  and 
in  pursuance  and  within   the  meaning  of    the   said  guarantee. 
Yerification.     Fifthly,  that  after  the  making  of  the  promise  in  the 
declaration  mentioned,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  9th  of  May,  1889,  the  said  A.  L.  Yogel  delivered  to 
the  plaintiff,  and  the  plaintiff  then  accepted  of  him,  divers  bills  of 
exchange  and  monies,  amounting  in  the  whole,  to  wit,  to  2,000Z., 
in  full  satisfaction  and  discharge  of  the  said  promise,  damages,  and 
causes  of  action  in  the  declaration  mentioned.     Yerification. 

The  plaintiff  took  issue  on  the  three  first  pleas :  to  the  fourth  he 
replied,  denying  the  agreement  in  that  plea  mentioned  ;  and  to  the 
fifth,  that  A.  L.  Yogel  did  not  deliver  *to  the  plaintiff,  nor  did  the  [  'fiO?  ] 
plaintiff  accept  of  him,  the  said  bills  of  exchange  and  monies  in 
the  said  plea  alleged  as  amounting  in  the  whole  to  2,000/.,  in  full 
satisfaction  and  discharge,  &c.,  as  in  that  plea  alleged.  On  these 
replications  also  issues  were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  after 
Hilary  Term,  it  appeared  that  in  June,  1888,  the  plaintiff,  a 
manufacturer  of  earthenware  in  Staffordshire,  began  to  supply 
Yogel,  the  defendant's  nephew,  who  carried  on  business  at  Brussels, 
and  was  introduced  to  him  by  the  defendant,  with  china  and 
earthenware.      The    plaintiff    applied    to    the    defendant    for    a 
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Matkk  guarantee  of  Yogel's  payments,  and  the  defendant  gave  bim,  in 
Isaac.  ^^6  fif  Bt  instance,  a  guarantee  to  the  amount  of  lOOZ.  The  plaintiff 
supplied  Vogel,  down  to  November,  1838,  with  goods  to  the  amount 
of  800Z. ;  he  then  applied  to  the  defendant  for  a  further  guarantee 
for  200L,  and  received  from  him  the  guarantee  declared  on,  which 
was  as  follows : 

"  London,  80th  Nov.,  1838. 
"  Sir, — In  consideration  of  your  supplying  my  nephew,  A.  L-  Vo^el, 
with  china  and  earthenware,  I  hereby  guarantee  the  payment  of 
any  bills  you  may  draw  upon  him  on   account    thereof,   to  the 

amount  of  200?. 

"  G.  Isaac.' 

After  this  guarantee  was  given,  the  plaintiff  went  on  supplying 
goods  to  Vogel,  to  the  amount  in  the  whole  of  upwards  of  1,000/., 
down  to  the  beginning  of  April,  1889,  and  during  the  same  period 
he  received  from  Vogel  bills  to  the  amount  of  upwards  of  700?., 
which  were  satisfied  before  the  commencement  of  this  action. 

For  the  defendant  it  was  objected,  that  this  was  not  a  continuing 
guarantee,  and  that  it  was  at  an  end  as  soon  as  the  plaintiff  had 
supplied  goods  under  it  to  Vogel,  and  received  payment  to  the 
•608  ]  amount  of  200/.  The  learned  *Judge  reserved  the  point,  and  a 
verdict  was  given  for  the  plaintiff,  damages  200/.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Whateleij  having  obtained  a  rule  nisi  accordingly,  citing  BoriU 
V.  Tamer  (i),  Melville  v.  Hayden  (2),  and  Nicholson  v.  Pa^fet  (a), 

Erie  and  Knowles  now  showed  cause : 

First,  this  is  a  continuing  guarantee.  *  *  Where  the  words  of 
the  instrument  will  reasonably  bear  the  construction  of  a  continuing 
guarantee,  they  will  be  construed  most  strongly  against  the  maker. 
The  cases  relied  on  for  the  defendant  are  all  distinguishable.  In 
Bovill  V.  Turner^  the  guarantee  clearly  contemplated  one  supply 
only,  to  the  amount  of  50/.  In  Melville  v.  Haydini,  the  guarantee 
was  ''  of  the  payments  of  A.  M.  to  the  extent  of  60/.,  at  quarterly 
account,  bill  two  months,  for  goods  to  be  purchased  by  him  "  of 
the  plaintiffs.  There  there  was  no  reference  to  any  continued 
course  of  dealing,  unless  the  words  "at  quarterly  account "  could 

(1)  2  Chit.  205.  (3)  1  Cr.  &  M.  68 ;  3  Tyr.  104. 

(2)  22  B.  R.  495  (3  B.  &  Aid.  593). 
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be  80  constraedy  which  the  Court  held  they  could  not.     So  also,  in       maybb 

Nicholson  v.  Paget,  where  the  words  were,  "  I  hereby  agree  to  be        isaac. 

answerable  for  the  payment  of  501.  for  F.  L.,  in  case  F.  L.  does 

not  pay  for  the  gin,  &e.,  which  he  receives  from  you,"  one  supply 

only  was  ^necessarily  pointed  at.  [  *609  ] 

(Aldebson,  B.  :  Mr.  Baron  Batlet  there  lays  down  the  principle, 
that  it  is  the  duty  ^f  the  party  who  takes  a  guarantee  ''to  see 
that  it  is  couched  in  such  words  as  that  the  party  giving  it  may 
distinctly  understand  to  what  extent  he  is  binding  himself.*') 

That  is  a  principle  contrary  to  the  general  maxim  of  law — verba 
Jbi'tiuif  accipiuntur  contra  proferentem — and  to  the  opinions  of  other 
Judges.  In  Mason  v.  Pritchard  (i)y  where  the  defendant  gave  the 
plaintiff  a  guarantee  "  for  any  goods  he  hath  or  may  supply  W.  P. 
with,  to  the  amount  of  lOOZ.,"  it  was  held  a  continuing  security  for 
goods  supplied  at  any  time  to  W.  P.  until  the  credit  was  recalled, 
although  goods  to  more  than  lOOZ.  had  been  first  supplied  and 
paid  for :  and  there  the  Court  stated  distinctly,  that  ''  the  words 
were  to  be  taken  as  strongly  against  the  party  giving  the  guarantee, 
as  the  sense  of  them  would  admit  of."  This  is  even  a  stronger 
case  than  that,  because  here  the  parties  contemplate  a  course  of 
bills  to  be  drawn  for  the  goods.  The  same  doctrine  was  laid 
down  by  Lord  Ellenbobough,  in  Merle  v.  Wells  (2).  Simpson  v. 
Manley(z),  Harg reave  v.  Smee{4)f  and  Allan  v.  Kenning  (5),  are 
additional  authorities  for  the  plaintiff.  In  Bastow  v.  Bennett  (6), 
an  undertaking  to  be  answerable  for  any  tallow  or  soap  supplied 
by  A.  to  B.,  was  held  to  remain  in  force  as  long  as  A.  supplied 
goods  to  B.  on  the  same  footing,  by  reason  of  the  indefinite  nature 
of  the  word  ''  any."  It  must  be  conceded  that  this  is  a  continuing 
guarantee  up  to  a  certain  point,  viz.  until  the  200Z.  is  mentioned ; 
and  that^  part  is  added  only  to  limit  the  amount,  not  to  limit  the 
transactions  to  which  the  guarantee  refers. 

(Aldebson,  B.  :    That  part  may  be  left  out  of  consideration 
altogether,  ^because  it  is  applicable  to  either  view  of  the  case.)       [  *6io  ] 

If  it  be,  there  are  no  words  whatever  to  limit  either  time  or  amount. 

(1)  11  E.  B.  369  (12  East,  227).  Moore  &  Payne,  573). 

(2)  2  Camp.  412.  (5)  3o  E.  E.  648  (9  Bing.  618 

(3)  37  E.  E.  621  (2  Cr.  &  J.  13).  Moore  &  Scott,  762). 

(4)  31   E.   E.  407  (6  Bing.  244  ;  3  (6)  3  Camp.  220. 
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Mater  (Parke,  B.  :  If  the  defendant  only  intended  to  pay  for  the  first 

Isaac.       goods  supplied,  he  would  equally  require  a  limit  of  amount.) 

The  limit  he  does  impose  refers  only  to  the  amount  of  the  default 
at  any  time.     *     *     * 

Kelly  and  Whateley,  in  support  of  the  rule : 

The  general  principle  of  law,  that  i-erba  forUus  accijnwitur  contra 
proferentenif  is  not  without  exceptions;  and  certainly,  if  any 
exception  be  admitted,  it  ought  to  be  in  the  case  of  a  party  who 
is  binding  himself  as  surety  for  another.  In  NichoUon  v.  Paget, 
Bayley,  B.,  in  delivering  the  judgment  of  the  Court,  laid  down 
the  following  principles :  '^  A  guarantee  is  a  contract  of  a  peculiar 
description  ;  it  is  not  a  contract  which  a  party  is  entering  into 
for  the  payment  of  his  own  debt,  or  on  his  own  behalf,  hot  it 
is  a  contract  which  he  is  entering  into  for  a  third  person ;  and 
we  think  it  is  the  duty  of  the  party  who  takes  such  a  security, 
to  see  that  it  is  couched  in  such  words  as  that  the  party  so 
giving  it  may  distinctly  understand  to  what  extent  he  is  binding 
himself.  ...  It  is  not  unreasonable  to  expect  from  a  party  who 
is  furnishing  goods  on  the  faith  of  a  guarantee,  that  he  will 
take  the  guarantee  in  terms  which  shall  plainly  and  intelligibly 
point  out  to  the  party  giving  the  guarantee,  the  extent  to  which 
he  expects  that  the  liability  is  to  be  carried." 

(Parke,  B.  :  Do  you  find  any  other  authority  to  support  the 
rule  of  construction  there  laid  down  ?  It  certainly  is  at  variance 
with  the  general  rule  of  the  common  law,  that  the  words  of  an 
instrument  are  to  be  taken  most  strongly  against  the  party  using 
them.  A  guarantee  is  one  of  that  class  of  obligations  which  is 
[  *^il  ]  binding  only  on  *one  of  the  parties,  until  the  other  chooses  by  his 
own  act  to  make  it  binding  on  him  also.  This  instrument  does 
not  contain  the  words  of  both  parties,  but  of  one  only,  the 
defendant;  the  plaintiff  agrees  to  nothing  on  the  face  of  it.) 

The  weight  of  authority  would  appear  to  be  in  favour  of  the  last 
decision  of  the  Court.  But  upon  the  fair  and  reasonable  con- 
struction of  the  instrument,  this  is  not  a  continuing  guarantee. 
In  all  cases  cited  on  the  either  side,  there  were  some  words  directly 
denoting  the  continuance  of  the  instrument  as  a  security,  or  the 
intention  to  be  liable  beyond  the  first  supply.  In  Allan  v.  Kenninijy 
the  guarantee  was  given   for  the  very  purpose  of  inducing  the 
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plaintiff  to  continue  his  dealings  with  the  party  guaranteed.  mayisb 
In  Bastow  v.  Bennett,  which  is  the  strongest  case  for  the  plaintiff,  Isaac 
the  guarantee  was  for  "any  goods  "  to  be  supplied.  Here,  where 
the  goods  are  mentioned,  the  word  "  any  "  is  omitted ;  and  there 
is  nothing  to  show  that  more  was  contemplated  than  one  supply, 
or  a  series  of  supplies,  to  the  extent  of  200Z.,  for  which  payment 
should  be  made  by  bills.  In  Mason  v.  Pritchard,  again,  (which 
was  remarked  on  in  Melville  v.  Hay  den ,  as  having  gone  "  as  far 
as  possible,")  the  words  were,  ''any  goods  he  hath  or  may 
supply:"  in  Merle  v.  Wells,  **any  debt  he  may  contract."  In 
Hai'ijreave  v.  Smee,  it  was  a  guarantee  for  goods  to  be  delivered 
according  to  the  custom  of  trading  between  the  parties,  and 
therefore  evidently  contemplated  a  continuance  of  the  same  course 
of  dealing.  There  is  no  case  in  which  the  guarantee  has  been 
held  continuing,  unless  it  contained  some  words  applying  to  the 
goods  themselves,  (not  to  the  manner  in  which  they  were  to  be 
paid  for),  showing  the  contemplation  of  a  continuous  supply.  The 
introduction  of  the  mode  of  payment  by  bills  can  make  no  difference 
in  the  construction  of  the  instrument.  Then,  would  this  guarantee 
be  held  a  continuing  one,  if  it  had  run  thus — "  In  consideration 
of  your  supplying  Yogel  with  china  and  earthenware,  I  guarantee  the 
payment  thereof  to  the  *amount  of  200Z.  ?  "  Clearly  not,  according  [  •612  ] 
to  the  authority  of  BoviU  v.  Tumer,  and  Melville  v.  Hayden.   *   *   * 

Aldbrson,  B.  (1) : 

It  is  not  necessary  to  give  any  opinion  on  the  latter  point, 
because  we  have  come  to  the  conclusion  that  this  must  be  con- 
sidered a  continuing  guarantee.  There  is  a  considerable  difficulty 
in  reconciling  all  the  cases  on  this  subject,  arising  principally 
from  their  not  being  at  one  as  to  the  principle  of  decision : 
some  laying  it  down  that  a  liberal  construction  ought  to  be  put 
upon  the  instrument  in  favour  of  the  person  giving  the  guarantee, 
as  in  Nicholson  v.  Patjet ;  others  that  it  ought  to  be  strictly 
construed,  as  in  Mason  v.  Pritehard.  Undoubtedly,  the  generally 
received  principle  of  law  is,  that  the  party  who  makes  any  instru- 
ment should  take  care  so  to  express  the  amount  of  his  own 
liability,  as  that  he  may  not  be  bound  beyond  what  it  was  his 
intention  that  he  should  be ;  and,  on  the  other  hand,  that  the 
party  who  receives  the  instrument,  and  parts  with  his  goods 
on  the  faith  of  it,  should  rather  have  a  construction  put  upon 

(1)  Pai'ke,  B.,  had  left  the  Court  during  the  argument. 
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Mateb       it  in  bis  favour,  because  tbe  words  of  the  instrument  are  not 
.Isaac.       ^^is,   but   those   of   the  other  party.      And   therefore,   if   I   were 
obliged  to  choose  between  the   two  conflicting  principles  which 
have  been  laid  down  on  this  subject,  I  should  rather  be  disponed 
to  agree  with    that   given  in  Masmi  v.  Pritchard^  than  with  the 
opinion  of  Baylby,  B.,  in  Nichohon  v.  Paget.    It  was  not,  however, 
at  all  necessary  for  the  decision  in  the  case  of  Nicholstm  v.  Po^ttt, 
that  it  should   depend  upon  the  principle  so  stated.     There  the 
words  of  the  guarantee  were — "  I  hereby  agree  to  be  answerable 
[  *t>i3  ]      for  the  payment  *of  501.  for  T.  Lerigo,  in  case  T.  Lerigo  does 
not  pay  for  the  gin,  &c.,  he  receives  from  you,  and  I  will  pay 
the  amount."     Taking  that  according  to  its  plain  meaning,  it 
refers  to  some  particular  amount  of  gin  which  the  party  was  to 
receive  from  the  plaintiff :   but  here  the  words  are  more  general ; 
the  defendant   says,   ''In  consideration  of    your  supplying    my 
nephew  Yogel  with  china  and  earthenware,  I  hereby  guarantee 
the  payment  of  any  bills  you  may  draw  on  him  on  account  thereof, 
to   the  amount  of  200/. ; "  that  is,  according  to  the  plain   imd 
natural  meaning  of  the  words,  ''  In  consideration  of  your  supplying 
my  nephew   generally  with  china  and  earthenware,"  —  not   any 
particular  goods,  but  any  china  and  earthenware, — "  I   hereby 
guarantee  you  the  payment  of  any  bills  you  may  draw  on  him 
on  account  of  that  general  supply  to  be  made  to  him.'*    If  that 
be  so,  it  cannot  be  doubted  that  this  is  a  continuing  guarantee ; 
it  contemplates  the  continuance  of  a  supply  on  the  one  side,  and 
on    the   other   a  liability   for  any  default  during  that   supply; 
and  then  it  defines  the  extent  to  which  the  defendant  will   be 
bound   upon    this   continuing  or    running   guarantee,   viz.   200/. 
According  to  the  plain  construction  of  the  document,  it  is  a  con- 
tinuing security,  and  falls  within  the  decision  in  Mason  v.  Pritchard 
and   the  other  cases  referred  to  in   the  argument.      It   is  not 
necessary,  therefore,  on  the  present  occasion,  to  inquire  into  the 
principle  of  construction  to  be  applied  to  instruments  of  this  kind ; 
because,  according  to  the  plain  meaning  of  the  words,  as  they 
would   be   understood   by  mercantile   men,  this  is  a  continuing 
guarantee.     The  plaintiff  is  therefore  entitled  to  retain  his  verdict. 

GURNBY,  B. : 

I  am  of  opinion,  that  on  the  fair  import  of  this  document,  it  is  a  con- 
tinuing guarantee.  No  doubt  such  was  the  intention  of  the  parties; 
and  I  think  the  words  fully  warrant  us  in  carrying  out  that  intention* 
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KoiiFE,  B. : 

I  am  of  the  same  opinion.  It  is  conceded  by  the  defendant's 
counsel,  that  if  the  promise  had  been  in  consideration  of  the  supply 
of  "  any  china  and  earthenware,"  the  plaintiff  would  be  entitled 
to  recover ;  but  it  is  said  the  case  is  different,  because  the  guarantee 
is  not  given  in  respect  of  any  china  and  earthenware,  but  ''  any 
bills,"  i.e.  as  it  is  argued,  any  bills  drawn  for  the  first  supply  of 
china  and  earthenware.  I  cannot  agree  to  that  construction. 
What  is  guaranteed  is,  payment  of  any  bills  drawn  on  Yogel  for 
the  price  of  the  goods  supplied  to  him.  Mason  v.  Pritehard 
decides,  that  where  it  is  for  any  goods  supplied,  it  is  a  continuing 
guarantee ;  and  I  cannot  appreciate  the  distinction  taken  between 
that  case  and  the  present.  On  the  contrary,  I  think  the  instrument 
is  more  clearly  continuing  when  given  in  respect  of  any  bills  ;  and 
for  this  reason,  that  it  cannot  be  said  that  it  is  limited  to  the  first 
lot  of  goods  actually  supplied,  but  only  to  the  first  supplied  which 
is  paid  for  by  bills.  I  think  the  parties  could  not  contemplate  so 
strange  a  course  of  dealing,  and  therefore  that  the  only  reasonable 
construction  is,  that  the  defendant  was  to  be  answerable  for  any 
goods  to  be  supplied,  provided  only  that  his  liability  should  not 
extend  beyond  the  200/. 


Mayeu 

V. 

Isaac. 

[UH] 


Alderson,  B.  : 

My  brother  Parke,  before  he  left  the  Court,  expressed  to  us  his 
entire  concurrence  in  the  opinion  we  have  delivered. 

Rule  discharged. 


LAMONT  V.  CROOK 

(6  Meeson  &   Welsby,  615—621;    S.  C.  9  L.  J.    (N.    S.)  Ex.  253;    8  Dowl. 

P.  C.  737  ;  4  Jur.  489.) 

In  an  action  against  a  party  for  not  appearing  to  give  evidence  in 
obedience  to  a  writ  of  suhpwna  ad  testificandum ^  it  is  not  necessary  to  show 
that  the  defendant  was  called  on  his  Buhpcjena  by  the  officer  of  the  Court,  if 
it  be  shown  by  other  satisfactory'  evidence  that  he  was  not  present  at  the 
proper  time  and  place  when  he  was  required  to  give  evidence;  or  even  that 
he  was  absent  when  the  cause  was  called  on  for  trial,  under  such  circum- 
stances that  he  could  not  have  been  forthcoming  when  required  to  give 
evidence.  And  in  such  case  it  is  not  necessary  that  the  jury  should  have 
been  sworn  and  the  plaintiff  nonsuited ;  it  is  sufficient  if  he  withdrew  the 
record,  being  unable  safely  to  go  to  trial  in  the  absence  of  the  witness. 

This  was  an  action  on  the  case  against  the  defendant  for  a  breach 
of  duty,  in  not  being  in  attendance  to  give  evidence  in  obedience  to 
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Lamont  a  writ  of  suhpama  ad  testificandum.  The  declaration  was  in  Uit 
C'HooK.  usual  form,  except  that  it  did  not  allege  that  the  defendant  was 
called  on  his  suhptrna.  Plea,  not  guilty.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  sittings  after  Hilary  Term,  the  plaintiff's 
counsel  opened  the  following  facts.  A  writ  of  svdqxrna  ad  teitin- 
candum  in  the  usual  form  had  been  served  on  the  defendant, 
requiring  him  to  attend  and  give  evidence  for  the  plaintiff  in  a 
certain  action,  in  which  the  now  plaintiff  was  the  plaintiff,  and 
one  B.  Southall  was  the  defendant.  When  the  cause  was  about  to 
be  called,  the  plaintiff's  attorney  ascertained  that  the  now  defendant 
was  not  in  attendance ;  and  being  advised  by  his  counsel  that  it 
was  unsafe  to  proceed  to  trial  without  his  evidence,  he  withdrew 
the  record.  The  defendant  had  not  been  called  on  his  suhpctna  by 
the  officer  of  the  Court ;  but  satisfactory  proof  would  be  given  that 
he  was  not  in  attendance,  and  that  his  attendance  could  not  have 
been  procured  in  time.  Upon  this  statement,  the  Lobd  Chief 
Baron  interposed,  and  said  that  the  plaintiff  must  be  nonsuited, 
inasmuch  as,  in  his  opinion,  in  order  to  entitle  the  plaintiff  to 
recover  in  an  action  of  this  kind,  it  must  be  shown  that  the  witness 
was  called  on  his  suhjya^na.  On  this  expression  of  his  Lordship^s 
opinion,  the  plaintiff's  counsel  did  not  offer  any  evidence,  and  the 
plaintiff  was  accordingly  nonsuited. 

Thesiger  having  obtained  a  rule  nisi  for  a  new  trial,  citing 
Barrow  v.  Humphreys  (i).  Rex  v.  Stretch  (2),  Mullett  v.  Hunt  (3) 
and  Davis  v.  Lovell  (4), 

[  616  ]  Crowder  and  Stvann  now  showed  cause: 

The  plea  of  not  guilty  puts  in  issue  all  the  facts  alleged  in  the 
declaration,  which  are  necessary  to  show  that  there  was  a  breach 
of  duty  in  the  defendant.  If  then  it  be  necessary,  before  he  could 
be  guilty  of  any  breach  of  duty,  that  he  should  have  been  called 
upon  his  suhpama,  that  fact  is  in  issue  on  these  pleadings.  If  he 
was  not  so  called,  and  it  is  necessary  that  he  should  be,  he  did  not 
neglect  or  refuse  to  attend,  in  the  terms  of  the  declaration. 

(Parke,  B.  :  If  your  argument  be  good,  the  question  is,  whether 
there  may  not  be  an  objection  to  the  declaration,  for  not  averrin<; 
that  the  defendant  was  called. 

(1)  3  B.  &  Aid.  598.  Tyr.  875). 

(2)  3  Ad.  &  El.  503.  (4)  4  M.  &  W.  679. 

(3)  38  E.  E.  760  (1  Cr.  &  M.  752 ;  3 
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Alderson,  B.  :  The  first  question  is,  whether,  on  this  record,  it  is      lamont 
necessary  to  prove  the  calling  of  the  defendant ;  the  second,  whether      crook. 
it  be  in  all  cases  necessary  to  call  the  witness,  even  if  he  be  not  there.) 

Malcolm  v.  Rati  (1)  appears  to  be  a  decision  directly  in  favour  of 
the  defendant,  although  it  must  be  admitted  that  its  authority  is 
shaken  by  subsequent  cases.  It  was  there  held,  that  an  affidavit 
in  support  of  an  application  for  an  attachment  against  a  witness 
for  disobedience  to  a  subpcena,  was  defective  for  not  stating  that  he 
was  duly  called  at  the  trial.  The  precedents,  also,  all  allege  that 
the  defendant  was  called  (2).  In  Mullett  v.  Hunt,  the  present  ques- 
tion did  not  arise.  There  the  defendant  was  in  fact  called  on 
his  subpa^ia,  and  it  was  so  averred  in  the  declaration :  and  the 
necessity  of  calling  him  seems  to  have  been  assumed  by  the  Court. 
Batley,  B.,  says,  *'  If  the  Judge  suffers  the  witness  to  be  called  on 
his  subpwna,  without  the  jury  being  sworn,  and  the  witness  does 
not  appear,  I  think  the  plaintiff  has  a  right  to  withdraw  his  record.'* 
In  Dixon  v.  Lee  (8),  Alderson,  B.,  certainly  intimated  an  opinion 
that  when  the  witness  is  not  in  fact  in  attendance,  it  cannot  be 
necessary,  because  *it  would  be  useless,  to  call  him  on  his  aubpania  ;  [  •6i7  ] 
but  there  also,  the  decision  proceeded  on  another  ground.  In  Barrow 
V.  IIumphreifs{4),  the  Court  only  expressed  an  inclination  of  opinion 
(as  was  afterwards  decided  in  Mullett  v.  Hunt),  that  the  witness 
was  in  contempt  by  neglecting  to  attend,  although  the  cause  was 
not  called  on  for  trial,  he  having  been  called  on  his  subposna.  In 
Rex  V.  Stretch  (5),  the  Court  expressly  declined  to  decide  the  question 
now  in  discussion. 

(Lord  Abingbr,  G.  B.  :  The  subpoena  binds  the  witness  to  be 
there  from  day  to  day,  until  the  cause  is  tried.) 

But  he  cannot  appear  in  the  box  as  a  witness,  until  called  for  that  pur. 
pose ;  until  he  be  so  called,  therefore,  it  can  hardly  be  said  that  he  has 
disobeyed  the  injunction  of  the  writ,  "  to  appear  to  testify  the  truth." 

Thesiger  and  Btisby,  contra : 

The  circumstances  opened  in  this  case  sufficiently  showed  a 
breach  of  duty  in  the  defendant.  There  may  well  be  a  distinction 
between  the  case  where  the  witness  is  in  fact  in  attendance  upon 

(1)  3  Moore,  222.  (3)  40  B.  R.  667  (1  Cr.  M.  &  E.  645). 

(2)  See  2  Chit.  PL  531 ;  9  East,  473;  (4)  3  B.  &  Aid.  598. 
8  Bing.  224 ;  1  Cr.  &  M.  752.  (5)  3  Ad.  &  El.  503. 
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Lauomt  the  Court,  and  where,  as  in  the  present  case,  he  was  altogether 
Crook.  absent,  and  no  object  could  have  been  answered  by  calling  him  on 
his  snbpcena.  It  is  a  matter,  not  of  the  essence  of  the  case,  bat  ol 
evidence,  whether  the  calling  of  him  was  necessary  or  not :  and 
that  is  the  distinction  taken  by  Aldbrson,  B.,  in  Dixon  v.  /-•#•,  and 
also  by  Pattbson,  J.,  in  Rex  v.  Stretch.  There  is  no  rule  of  law 
which  compels  a  plaintiff,  who  obtains  a  nuhpaena  ad  teAtirirandMm, 
to  do  more  than  duly  to  serve  the  party  with  the  writ ;  it  is  a 
common-law  writ,  and  the  party  is  bound  to  obey  it  at  his  peril : 
Amey  v.  Long  (i),  Mnllett  v.  Hunt.  The  requisition  of  the  writ  is, 
that  '*  all  other  things  be  set  aside,  and  ceasing  every  excuse/*  he 
shall  appear  in  Court  on  a  day  named  therein,  '^  and  from  day  to 
day  until  the  cause  is  tried."  The  requisition  is  absolute,  not 
[  •618]  conditional.  The  proposition  *con tended  for  on  the  other  side  b 
in  effect  this,  that  the  witness  may  absent  himself  until  the  instant 
when  he  is  formally  called  on  by  the  officer  of  the  Court :  but  that 
is  wholly  at  variance  with  the  large  and  general  requisition  of  the 
writ.  The  legal  effect  and  obligation  of  the  writ  of  nuhpitnita  was 
much  considered  in  Collins  v.  Godefroy  (2).  Lord  Tenterdbn  says — 
"  If  it  be  a  duty  imposed  by  law  upon  a  party  regularly  subpoenaed, 
to  attend  from  time  to  time  to  give  his  evidence,  then  a  promise  to 
give  him  any  remuneration  for  loss  of  time  incurred  in  such 
attendance  is  a  promise  without  consideration.  We  think  that 
such  a  duty  is  imposed  by  law."  The  writ  itself  does  not  require 
the  witness  to  be  called.  The  question  is  not  whether  that  be  & 
convenient  practice  or  not :  the  onns  lies  on  the  defendant  to 
show  that  it  is  the  law.  There  is  no  obligation  on  the  plaintiff 
dehors  the  writ,  and  the  writ  imposes  no  such  duty. 

Lord  Abinobr,  C.  B,  : 

We  think  this  rule  must  be  made  absolute  for  a  new  trial ; 
although  we  do  not  intend  therefore  to  be  understood  as  laying 
down  any  rule  that  a  party  may  sustain  an  action  against  every 
person  summoned  by  him  as  a  witness,  who  is  not  present  at  each 
particular  moment  of  the  Assizes  or  sittings  for  which  he  is 
summoned:  for  although  to  be  present  there  is  a  duty  which  the 
witness  owes  to  the  Court,  yet  he  sufficiently  discharges  his  duty  to 
the  party  who  summons  him,  if  he  be  there  when  his  evidence  is 
wanted,  and  he  is  called  upon  ad  testificandum.  Here  the  cause  of 
Lamont  v.  Southall  was  actually  called  on  in  its  turn,  and  the  period 

(1)  9  B.  R.  589  (9  East,  473).  (2)  U  B.  B.  496  (1  B.  &  Ad.  950). 
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had  arrived  when  the  presence  of  the  defendant  as  a  witness  was      Lamont 

essential  to  the  discharge  of  his  duty  to  the  plaintiff.     The  case       crook. 

of  MuUett  V.  Hunt  has  decided,  that  in  order  to  render  the  witness 

liable  to  an  action  for  disobedience  *to  the  subjxxna,  it  is  not       [  •^'i^  ] 

necessary  that  the  jury  should  have  been  sworn  in  the  cause,  but 

it  is  enough  if  the  party,  being  in  other  respects  ready  to  try,  have 

forborne  to  swear  the  jury  in  consequence  of  the  absence  of  the 

witness,  and  have  called  him  on  his  subpoena  before  withdrawing 

the  record.     I  do  not  apprehend,  however,  that  on  an  examination 

of  the  principles  upon  which  that  case  was  decided,  it  will  be  found 

to  have  been  held  essential  that  the  witness  should  be  called  on  his 

subpoena  at  all.     I  adopt  the  argument  of  Mr,  Thesiger,  that  it  is  a 

matter  not  of  essence,  but  of  evidence  ;  although  it  is  a  species  of 

evidence  which  it  is  most  important  should  be  obtained,  and  I 

should  in  general  be  much  disposed  to  indulge  the  propensities 

of  jurymen   to   find  for  the  defendant  in  actions  of  this  nature, 

whenever  it  appeared  that  the  witness  had  not  been  called  on  his 

Hubpcena;   because,  in  general,   until  he  be  so  called,  how   can 

any  one  undertake  to  say  that  he  was  not  or  might  not  be  present? 

There  may,  however,  be  cases  where  the  calling  of  him  would  be 

merely  an  idle  ceremony ;  as  if  it  were  shown  that  he  had  gone  to 

France  two  days  before  the  trial,  or  the  like.     Therefore  it  appears 

to  me,  on  the  principle  laid  down  in  Mullett  v.  Hunt,  we  are  safe  in 

deciding  that  in  the  present  case  the  plaintiff  ought  to  be  at  liberty 

to  show,  that  when  the  record  was  called  on  to  be  tried,  the  witness 

was  in  such  a  place  that  he  could  not  possibly  come  to  obey  the 

suhpama:  and  that  that  is  a  sufficient  breach  of  duty  to  the  plaintiff 

to  ground  an  action  of  this  nature.     That  is  the  opinion  to  which 

the  Court  are  at  present  inclined,  and  therefore  I  admit  that  I  was 

wrong  in  my  ruling  at  Nisi  Prius,  when  I  said  that  I  would  adhere 

to  the  old  practice  of  requiring  it  to  be  proved  that  the  witness  was 

called  on  his  subpoena.     But  although  we  are  inclined  to  that 

opinion,  it  is  now  for  the  first  time  decided  that  this  action  may  be 

maintained  for  disobeying  a  subpwna,  although  the  party  was  not 

called  upon  it  at  any  time.     The  rule  will  be  made  ^absolute  for  a       [  *620  ] 

new  trial,  and  the  defendant  may  then,  if  he  think  fit,  raise  the 

question  of  law  by  tendering  a  bill  of  exceptions. 

Parks,  B.  : 

I  also  think  that  this  rule  ought  to  be  made  absolute.   According 
to  the  exigency  of  the  writ  of  subpoena,  the  party  is  commanded  to 
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Lamomt  be  in  attendance  before  a  certain  tribunal,  at  a  certain  place  and  on 
Crook.  ^  certain  day,  and  so  on  from  day  to  day  until  the  cause  is  tried,  in 
order  to  testify  and  give  evidence  in  a  certain  cause.  So  far  as 
regards  the  party  suing  out  the  subjxena^  the  only  obligation 
imposed  upon  the  witness  is,  that  he  shall  be  present  and  forth- 
coming when  he  is  wanted  for  the  purpose  of  giving  evidence  in  that 
cause ;  and  the  precise  moment  is,  when  the  counsel  who  conducts 
the  cause  requires  his  presence.  Now  the  case  of  MtUlett  v.  Hunt 
has  decided,  that  if  the  witness  be  absent  when  the  cause  is  called 
on  for  trial,  and  it  is  then  clear  that  he  will  not  be  forthcoming 
when  his  evidence  will  be  required,  the  plaintiff  is  not  bound  to 
swear  the  jury,  but  may  withdraw  the  record,  and  maintain  an 
action  against  him.  In  that  decision  I  quite  concur.  It  is  enough, 
therefore,  if  the  plaintiff  show  that  the  defendant  was  at  that  time 
absent,  and  under  such  circumstances,  that  when  the  moment 
should  arrive  at  which  he  would  be  called  on  to  give  evidence,  he 
would  not  be  forthcoming.  Then  the  question  is,  how  is  this  state 
of  things  to  be  proved  ?  Is  it  only  by  proof  that  the  witness  was 
called  on  his  subpcena^  and  is  no  other  evidence  admissible  for  the 
purpose  ?  Now  I  agree  that  the  question  is  open  on  this  record ; 
but  it  seems  to  me,  that  although  the  calling  of  the  witness  on  his 
snhpaena  is  one,  and  a  very  satisfactory,  species  of  evidence  by  which 
the  fact  of  his  absence  may  be  established,  it  is  not  the  only  species. 
It  would  surely  be  sufficient,  if  it  were  shown  that  the  witness  was 
a  hundred  miles  off  during  the  whole  period  of  the  Assizes.  In 
[  ♦C21  ]  fact,  the  practice  of  calling  *the  witness  on  his  anbposna,  when 
strictly  examined,  is  out  of  place ;  because,  properly  speaking,  the 
calling  of  him  should  be  at  the  moment  when  he  is  wanted  to  give 
evidence:  but  it  is  a  useful  practice,  as  furnishing  good  evidence 
of  his  absence  at  the  required  time  and  place.  Still  it  is  not  the 
only  kind  of  evidence  by  which  his  absence  can  be  substantiated, 
and  it  is  not  essential  to  tlie  plaintiff's  case  to  show  that  that  form 
was  gone  through.  For  these  reasons,  I  think  that  the  Lord  Chief 
Baron  was  wrong  in  withdrawing  this  case  from  the  jury,  and  that 
the  rule  must  be  absolute  for  a  new  trial. 

Alderson,  B.  : 

I  entirely  concur  in  what  has  been  said.  It  is  not  necessary  to 
call  a  witness  on  his  sxthposna,  if  by  clear  evidence  you  can  show 
that  he  is  absent  altogether,  so  as  to  be  unable  to  come  and  give 
evidence,  and  therefore  that  the  calling  him  would  be  a  mere 
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iiHeless  ceremony.  If  he  be  absent  altogether,  he  has  disobeyed 
the  siibptrna,  which  requires  him  to  attend  to  testify.  I  think, 
however,  that  there  is  much  convenience  in  the  practice ;  if  there 
be  contradictory  evidence  as  to  the  fact  of  the  witness  having  been 
absent,  it  is  a  useful  mode  of  establishing  the  truth,  and  ought, 
perhaps,  to  turn  the  scale. 

RoLFB,  B. : 

I  am  of  the  same  opinion.  The  writ  of  subpoena  commands  the 
party  to  appear  before  the  Court  to  give  evidence  in  the  cause. 
There  is  nothing  in  it  which  says  that  he  is  to  appear  there  when 
called  on  by  the  ofScer  of  the  Court.  The  question  is,  has  he 
appeared  at  the  proper  and  necessary  time  ?  If  he  be  proved,  by 
whatever  species  of  evidence,  to  have  been  then  absent,  that  is  a 
breach  of  his  duty,  and  entitles  the  plaintiff  to  recover. 

Rule  absolute. 


Lahomt 

V, 
CllOOK. 


PALMER  V.  POWELL. 

(6  Meeson  &  Welsby,  627—636;  S.  C.  9  L.  J.  (N.  8.)  Ex.  209 ;  4  Jur.  825.) 

By  a  local  Act  of  Parliament,  56  Geo.  III.,  a  Coui-t  of  Requests  was  created 
at  Bristol,  and  certain  fees,  according  to  a  table  therein  contained,  were  fixed 
to  be  paid  to  the  assessor  and  officers  of  the  Court,  with  power  for  the  justices 
of  the  peace  for  the  said  city,  at  any  General  Quarter  Sessions  of  the  peace, 
to  lessen  or  reduce  them.  By  6  &  7  Will.  IV.  c.  105,  s.  8(1),  it  is  enacted, 
*'that  everything  provided  in  any  local  Act  of  Parliament,  to  be  done  by 
the  justices,  or  by  some  particular  class  or  description  of  members  of  such 
body  corporate,  being  justices  at  some  Court  of  General  or  Quarter  Sessions 
assembled,  and  which  does  not  relate  to  the  business  of  a  court  of  criminal 
or  civil  judicature,  shall  and  may  be  done  by  the  council  at  some  quarterly 
meeting  of  the  council."  The  town  council  of  Bristol,  acting  under  the 
Municipal  Corporations  Acts,  5  &  6  Will.  IV.  c,  76,  s.  124  (1),  and  6  &  7 
Will.  IV.  c.  105,  s.  8,  by  an  order  of  council,  reduced  the  fees  payable  to  the 
assessor  and  clerk  of  the  Court :  Held,  that  the  regulation  of  the  fees  of  the 
Court  of  Requests  was  a  matter  relating  to  the  business  of  a  court  of  civil 
judicature,  and  that  the  town  council  had  no  authority  to  interfere  with  it. 

This  was  an  action  brought  by  the  plaintiff,  as  barrister  and 
assessor  to  the  Commissioners  of  the  Court  of  Bequests  at  Bristol, 
against  the  defendant,  whom  he  had  appointed,  at  his  request,  and 
for  certain  rewards  to  him  payable  in  that  behalf,  to  collect  the 
fees  which  should  become  due  to  him  as  such  assessor,  and  in 
consideration  of  which,  he  the  defendant  undertook  and  promised 
to  collect  the  same  according  to  their  full  legal  amount.     The 

(1)  Repealed  by  the  Municipal  Cor-  s.  5  and  sch.  1,  and  replaced  by  s.  138 
porations  Act,  1882  (45  &  46  Vict.  c.  50),      of  that  Act.— A.  C. 


1840. 

Ereh.  of 
Plea*. 

[627] 
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Palubk      declaration  alleged  that  divers  fees  had  become  due  to  the  pLuutif 
Powell.      from  divers  persons,  and  on  divers  occasions,  and   alleged  at*  a 
breach,  that  the  defendant  collected  as  the  fees  on  those  occasion-, 
fees  of  lower  amount  than  were  by  law  due  to  him. 

The  defendant,  by  his  plea,  admitted  that  he  had  collected  tht 

fees,  but  alleged  that  they  were  not  of  lower  amount  than  was  )>y 

law  due  to  the  plaintiff ;  upon  which  issue  was  joined  :  and  aftfer- 

[  •628 1      wards,  by  consent,  the   following  *case  was  agreed  to,   under  a 

Judge's  order,  for  the  opinion  of  this  Court. 

The  city  of  Bristol,  and  county  of  the  same  city,  has  a  mayor, 
alderman,  recorder,  justices  and  town  councillors,  and  a  Court  of 
Quarter  Sessions,  under  the  statute  5  &  6  Will.  IV.  c.  76  ttiie 
Municipal  Corporations  Act) ;  and  prior  to  that  Act  it  had  a  mayor* 
aldermen,  and  recorder,  (who  were  justices),  and  a  Court  of  Quarter 
Sessions  by  charter. 

Previous  to  the  said  statute  5  &  6  Will.  IV.  c.  76,  bv  an  Aet 
passed  in  the  56th  year  of  the  reign  of  his  late  Majesty  Kin:: 
George  III.,   intituled,   ''An  Act  for  the  more  speedy  and  easj 
recovery  of  small  debts  in  the  city  and  county  of  the  city  of  Bristol, 
and  in  the  liberties  thereof,  and  in  the  several  parishes  and  places 
therein  mentioned,  in  the  counties  of  Gloucester  and  Somerset/*  the 
mayor,  aldermen,  and  common  council  for  the  said  city  of  BriskJ 
for  the  time  being  were  empowered  to  appoint  commissioners  for 
the  recovery  of  small  debts  above  40«.,  and  not  amounting  to  anj 
sum  for  which  an  arrest  on  mesne  process  may  by  law  take  place, 
within  the  said  city  and  county  of  the  said  city,  and  the  liberties 
thereof,  and  in  the  several  parishes  therein  mentioned;  and  the 
said  commissioners  and  their  successors  are,  by  the  said  laat- 
mentioned  Act,  constituted  a  court  of  justice,  by  the  name  of  the 
Court  of  Bequests  for  the  city  and  county  of  the  city  of  Bristol,  and 
the  liberties  thereof,  and  the  several  parishes  kc. ;  and  the  said 
commissioners  are  by  the  said  last-mentioned  Act  empowered  and 
required  to  meet  and  to  hold  the  said  Court  on  every  Tuesday  in 
the  Guildhall  of  the  said  city,  or  any  of  the  rooms  and  apartments 
thereto  adjacent,  or  in  some  other  convenient  place  within  the 
same  city,  to  be  appointed  by  the  mayor,  aldermen,  and  common 
council  for  that  purpose.     By  the  2nd  section  of  the  Act,  the 
mayor,  aldermen,  and  common  council  of  the  said  city  for  the 
time  being,  are  empowered  to  nominate  and  appoint  a  practising 
[  *629  ]       barrister-at-law,  who  shall  have  been  called  to  the  *Bar  for  the 
space  of  six  years  at  the  least,  and  who  shall  have  actually  practised 
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as  a  barrister  for  the  space  of  six  years  at  the  least,  as  assessor      Palmeb 
to  the  said  commissioners,  and  such  barrister,  or  in  the  case  of  his      Powell. 
absence,  a  like  barrister  to  be  substituted  by  him  for  each  parti- 
cular occasion,  and  to  be  approved  by  the  chairman  of  the  said 
commissioners  for  the  time  being,  shall  sit  at  every  Court. 

By  the  29th  section  of  the  said  last-mentioned  Act,  it  is  enacted, 
' '  that  the  several  fees  therein  and  hereinafter  limited  and  expressed, 
(exclusive  of  stamps),  shall  be  taken  by  the  said  barrister,  and  by 
the  clerk,  serjeant,  and  crier  of  the  said  Court,  for  their  several 
and  respective  services,  in  the  execution  of  the  said  Act  for  the 
recovery  of  all  sums  not  amounting  to  15^,  viz.  (setting  out  a 
schedule  of  fees  for  summonses,  hearings  on  trial,  orders,  decrees, 
or  judgments,  paying  money  into  Court,  references,  attachments, 
nonsuits,  &c.)  And  the  said  commissioners  shall,  and  they  are  by 
the  said  last-mentioned  Act  required,  to  hang  up  and  affix,  or  cause 
to  be  hung  up  and  affixed,  a  table  of  all  such  fees  in  some  con- 
spicuous place  of  the  said  Court,  or  place  of  meeting  of  the  said 
commissioners,  in  order  that  all  persons  concerned  may  be  enabled 
to  peruse  the  same." 

By  the  30th  section  of  the  said  last-mentioned  Act,  it  is  enacted, 
''that  it  shall  and  may  be  lawful  to  and  for  the  justices  of  the  peace 
in  and  for  the  said  city  and  county  of  Bristol,  at  any  General 
Quarter  Sessions  of  the  peace,  or  any  adjournment  thereof  to  be 
held  after  some  preceding  Court  of  Quarter  Sessions,  shall  have 
determined  that  it  would  be  advisable  so  to  do,  to  lessen  or  reduce 
all  or  any  of  the  fees  limited  and  allowed  to  be  demanded  as  afore- 
said, and  afterwards  from  time  to  time,  in  the  same  manner,  to 
advance  all  or  any  of  the  said  fees  so  lessened  or  reduced,  to  any 
sum  not  exceeding  the  several  and  respective  sums  hereinbefore 
mentioned  and  specified.*' 

Soon  after  the  passing  of  the  last-mentioned  Act,  the  table  of 
fees  in  the  same  Act,  and  hereinbefore  particularly  *set  forth,  was  [  '630  ] 
duly  hung  up  and  affixed  in  a  conspicuous  part  of  the  said  Court 
or  place  of  meeting,  and  the  fees  thereby  authorized  to  be  taken 
were  in  fact  taken  by  all  the  different  officers  of  such  Court,  accord- 
ing to  the  amounts  in  the  same  Act  set  forth,  until  the  making  of 
the  orders  of  council  hereinafter  mentioned. 

By  the  statute  6  &  7  Will.  IV.  c.  105,  s.  8,  it  is  enacted,  "  that 
every  thing  provided  under  any  local  Act  of  Parliament,  to  be  done 
exclusively  by  any  particular  or  limited  number,  class,  or  descrip- 
tion of  the  members  of  any  body  corporate  named  in  the  schedules 
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Palmer  A.  and  B.,  annexed  to  the  said  Act  for  regulating  corporations,  the 
?owBhh,  continuance  of  which  is  not  inconsistent  with  the  provisionfi  of  tht 
said  Act,  and  also  every  thing  provided  in  any  such  local  Act  to  \k 
done  by  the  justices,  or  by  some  particular  class  or  descriptioD  nf 
members  of  such  body  corporate,  being  justices  of  some  Coun  &t 
General  or  Quarter  Sessions  assembled,  and  which  does  not  relate 
to  the  business  of  a  court  of  criminal  or  civil  judicature,  shall  ani 
may  be  done  by  the  council  at  some  quarterly  meeting  of  tie 
council,  or  by  some  committee  of  the  council,  or  any  three  or  more 
of  such  committee,  to  be  appointed  at  a  quarterly  meeting  of  the 
council,  provided  that  every  thing  herein  authorized  to  be  done  ai 
a  quarterly  meeting  of  the  council  may  be  done  at  a  meeting  of  tht 
council,  to  be  specially  summoned  for  that  purpose,  as  soon  as  maj 
be  after  the  passing  of  this  Act :  Provided  also,  that  no  recorder,  hy 
virtue  of  his  office,  shall  have  power  to  allow  or  apportion,  m&b 
or  levy,  or  do  any  act  whatsoever  with  relation  to  the  allowana. 
apportionment,  making,  or  levying  of  any  rate  whatsoever/* 

The  case  then  stated,  that  at  a  quarterly  meeting  of  the  council 
of  the  city  of  Bristol,  held  on  the  2nd  of  May,  1838,  an  order  of 
council  was  made,  (a  copy  of  which  was  set  out),  which,  after  reciting 
the  clauses  of  the  several  Acts  of  Parliament  before  mentioned. 
concluded  as  follows :  ''  And  whereas  the  council  at  this  quarterly 
meeting,  having  taken  into  consideration  the  fees  payable  to  ihe 
[  *63i  ]  barrister  and  *clerk  of  the  said  Court,  for  their  several  and  respec- 
tive services  in  the  execution  of  the  first  recited  Act,  do  determint 
that  it  will  be  advisable  to  lessen  and  reduce  such  of  the  fet« 
payable  to  the  barrister  and  clerk  of  the  said  Court,  as  are  set  oat 
in  the  underwritten  schedule,  agreeably  to  the  scale  mentioned  and 
set  forth  in  the  said  schedule."     Then  the  schedule  was  set  oat. 

And  at  a  certain  other  meeting  of  the  council  of  the  said  city. 
held  on  the  1st  of  August,  1888,  the  following  order  of  council  was 
made — (setting  out  the  order) — by  which  the  council  at  that  meet- 
ing, being  the  quarterly  meeting  next  after  the  said  meeting  of  tht^ 
2nd  of  May  last,  having  taken  into  consideration  their  said  resolu- 
tion, did  thereby  confirm  the  same,  and  did  accordingly  reduce  and 
lessen  such  of  the  fees  to  be  taken  by  the  barrister  and  clerk  of  the 
said  Court  as  are  set  out  in  the  said  schedule,  &c. 

The  case  then  stated,  that  the  said  Court  of  Bequests  had  bet'D 
always,  and  still  was,  regularly  held,  since  the  statute  56  Geo.  III., 
on  every  Tuesday,  at  the  Guildhall  of  the  said  city.  That  the 
plaintiff  is  now,  and  for  some  time  before  the  commencement  ot 
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this  action  was,  the  barrister  and  assessor  of  the  said  Court  of      Palmbb 
Hequests,  having  been  duly  appointed  thereto  on  the  6th  day  of      powkll. 
February,  1839,  and  hath  from  the  time  of  his  said  appointment 
performed  the  duties  of  such  office,  but  hath  never  taken  the  fees 
mentioned  in  the  reduced  table  directed  by  the  said  orders  of  council, 
or  in  any  manner  consented  to  or  acquiesced  in  such  reductions. 

The  defendant,  on  the  9th  day  of  November,  1889,  was  appointed 
by  the  plaintiff,  (so  being  such  barrister  and  assessor  as  aforesaid), 
for  a  pecuniary  consideration,  to  collect  fees  due  to  the  plaintiff  as 
Buch  barrister  and  assessor  as  aforesaid,  from  thenceforth  until 
further  order,  which  employment  the  defendant  accepted  accord- 
ingly, and  engaged  to  collect  the  same  according  to  their  full  legal 
amounts  respectively,  and  in  fact  collected  fees  for  the  plaintiff  on 
all  ^occasions  on  which  fees  became  due  to  him  as  such  barrister  [  *632  ] 
or  assessor,  before  the  commencement  of  this  action ;  but  collected 
the  same  according  to  the  reduced  table  directed  by  the  said  orders 
of  council,  and  not  according  to  the  table  set  forth  in  the  said  Act 
of  the  56  Geo.  III. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  fees 
legally  due  to  the  plaintiff  as  such  barrister  or  assessor  on  the 
occasions  aforesaid,  were  according  to  the  original  table  in  the  said 
Act  of  the  56  Geo.  III.  set  forth,  or  according  to  the  reduced  table 
directed  by  the  said  orders  of  council. 

The  Attornei/'Generaly  for  the  plaintiff: 

It  is  quite  clear  that  the  plaintiff  was  entitled  to  the  fees  accord- 
ing to  the  original  table,  unless  they  were  properly  reduced  by  the 
town  council.  And  the  town  council  had  no  power  to  reduce  them, 
unless  they  had  such  power  under  the  6  &  7  Will.  IV.  c.  105,  s.  8. 
That  section  enacts,  that  every  thing  provided  in  any  local  Act  of 
Parliament  to  be  done  by  the  justices,  or  by  some  particular  class 
or  description  of  members  of  such  body  corporate,  being  justices  at 
some  Court  of  General  or  Quarter  Sessions  assembled,  and  which 
does  not  relate  to  the  business  of  a  court  of  criminal  or  civil  judica- 
ture, shall  and  may  be  done  by  the  council."  Now,  does  not  the 
regulation  of  these  fees  relate  to  the  business  of  a  court  of  civil 
judicature,  within  the  meaning  of  that  exception  ?    «     *     « 

Sir  F.  Pollock,  contra  :  [  634  j 

The  town  council,  under  this  Act  of  Parliament,  had  authority  to 
reduce  the  fees  payable  to  the  assessor.     *     *     The  words  in  the 
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Palmbb      8th  section  of  6  &  7  Will.  IV.  c.  105, ''  which  relate  to  the 
Powell.      ^^  *  court  of  criminal  or  civil   judicature,'*  refer  to  the  judicial 

business  of  the  Court ;  but  the  regulation  of  the  Court  fees  does  d>  : 

relate  to  such  business.     *     *     * 

The  Attorney 'General  replied. 

Cur.  adi\  rnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  : 

[  ♦635  J  There  was  a  case  of  Palmer  v.  *  Pan  ell,  argued  by  the  Att»fnu  - 

General  and  Sir  Frederick  Pollock.  It  was  an  action  brought  u 
recover  what  was  claimed  to  be  due  to  the  plaintiff  for  certain  fee% 
to  which  he  was  entitled  under  an  Act  of  Parliament  passed  for 
forming  a  Court  of  Bequests  at  Bristol.  By  way  of  defence  it  va- 
contended,  that  by  the  Act  of  the  6  &  7  Will.  IV.  c.  105,  a  povrtr 
was  given  to  the  town  council  to  reduce  the  fees,  and  they  havii:^ 
in  exercise  of  that  power  reduced  the  fees,  and  placed  the  redact- i 
fees  in  a  schedule,  the  defendant  contended  that  the  plaintlflf  v^- 
only  entitled  to  recover  according  to  that  reduced  scale.  It  appear^ 
that  by  the  original  Act  the  fees  were  scheduled  at  certain  li\*^: 
sums,  and  power  was  given  to  the  justices  of  the  peace  in  l^uarter 
Sessions  assembled  to  reduce  the  fees,  if  they  thought  fit,  by  a  Dt^ 
table ;  and  they  had  also  power  given  them  to  advance  the  iw^ 
so  lessened  or  reduced,  to  any  sums  not  exceeding  the  origini] 
amounts.  Now  if  this  reduction  had  taken  place  under  the 
authority  of  that  Act  by  the  justices  of  the  peace,  undoubtedly  tb<f 
plaintiff  must  be  content  with  the  reduced  fees.  The  question  L^. 
whether  by  the  last  Act  of  Parliament  the  town  council  werr 
authorized  to  do  that  which  the  justices  of  the  peace  were  ani}:(.>- 
rized  to  do  before;  and  that  depends  on  the  8th  section  of  the 
6  Will.  IV.  c.  105,  the  material  words  of  which  are — '*  And  W  it 
enacted,  that  every  thing  provided  under  any  local  Act  of  Parliament 
to  be  done  exclusively  by  any  particular  or  limited  numbers,  clA^^. 
or  description  of  the  members  of  any  body  corporate  named  in  tht 
schedules  annexed  to  the  said  Act  for  regulating  corporations,  \ht 
continuance  of  which  is  not  inconsistent  w^ith  the  provisions  of  thL<> 
Act,  and  every  thing  provided  in  such  local  Act  to  be  done  by  thr 
justices,  or  by  some  particular  class  or  description  of  meml)ers.  <  r 
of  such  body  corporate  being  justices,  at  some  Court  of  General  <>r 


VOIi.  LV. 


1840.     EX.     6  MEE.  &  W.  685—686. 


753 


Quarter  Sessions  assembled,  and  which  does  not  relate  to  *the 
business  of  a  court  of  criminal  or  civil  judicature,  shall  and  may 
be  done  by  the  council  at  some  quarterly  meeting  of  the  council.*' 
The  council  have  reduced  these  fees  at  a  quarterly  meeting,  and 
the  question  is,  whether  under  these  words  they  have  a  right  to  do 
so.  After  some  consideration,  we  are  all  of  opinion  that  the  reduc- 
tion of  fees  of  the  Court  of  Bequests  is  a  matter  which  relates  to  the 
business  of  a  court  of  civil  judicature,  and  that  this  clause  excludes 
from  the  council  the  power  of  interfering  in  any  such  case.  It  is 
impossible  to  say  that  this  Court  of  Bequests  does  not  fall  within 
the  description  of  a  **  court  of  civil  judicature : "  and  there  is 
nothing  to  limit  the  words,  as  was  contended  for  on  the  part 
of  the  defendant,  to  that  which  is  strictly  the  judicial  business 
of  such  Court.     We   therefore  think  the  plaintiff   is  entitled    to 

judgment. 

Judgment  for  the  plaintiff. 


Palmer 

V, 

Powell. 

[  ♦636  ] 


GEEEN  V.  JAMES. 

(6  Meeson  &  Welsby,  656—662 ;  S.  C.  10  L.  J.  Ex.  73.) 

Declaration  in  covenant  by  A.,  the  surviving  lessor  in  a  lease  for  years, 
granted  by  A.,  B.,  and  C,  to  the  defendant,  on  a  covenant  to  repaii*  and 
leave  in  repair,  assigning  breaches  in  not  repairing,  and  in  not  leaving  in 
repair  at  the  end  of  the  term.  Plea,  that  A.,  B.,  and  C,  from  the  time  of 
making  the  demise  until  the  death  of  B.,  and  A.  and  C.  afterwards,  had  a 
reversion  for  a  longer  term  of  years,  expectant  on  the  lease,  and  that  after 
B.*s  death,  and  before  any  breach  of  covenant,  A.  and  C.  assigned  such 
reversion  to  D.,  and  thenceforward  ceased  to  have  any  reversion  or  interest 
in  the  demised  premises.  Beplication,  that  A.,  B.,  and  C.  were  not  until 
the  death  of  B.,  nor  were  A.  and  C.  afterwards,  possessed  of  the  said  reversion 
in  the  demised  premises,  in  manner  and  form  as  alleged  in  the  plea :  Held 
'bad,  on  demurrer,  as  being  a  departure  from  the  declaration. 

Sembhf  a  lessor  is  estopped  from  disclaiming  his  legal  estate  as  a  lessee  is 
from  denying  it. 

Covenant.  The  declaration  stated,  that,  by  indenture  dated 
5th  May,  1812,  made  between  the  plaintiff,  one  John  Oxley,  since 
deceased,  and  one  John  Ferard,  also  since  deceased,  of  the  one 
part,  and  the  defendant  of  the  other  part,  (profert),  the  plaintiff, 
Oxley,  and  Ferard  demised  to  the  defendant  a  certain  messuage  or 
dwelling-house  and  premises,  particularly  mentioned  and  described 
in  the  said  indenture,,  situate  in  the  county  of  Middlesex,  to  hold 
the  same,  with  the  appurtenances,  unto  the  defendant,  his  executors, 
&c.,  from  the  25th  day  of  March  then  last  past,  for  the  term  of 
eighteen  years  and  a  quarter,  wanting  ten  days,  at  a  certain  rent 
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Green       payable  by  the  defendant,  as  therein  mentioned  :  And  the  defendant. 

James.  ^J  the  said  indenture,  did  for  himself,  his  executors,  &c.,  covenaDt 
and  agree  (amongst  other  things)  to  and  with  the  plaintiff  Oxle\ . 
and  Ferard,  their  executors,  &c.  &c.  (setting  forth  a  ^neral 
covenant  to  repair  and  leave  in  repair).  The  declaration  then 
averred  the  death  of  Oxley  on  the  27th  of  December,  1816,  and  of 

t  ♦657  ]  Ferard  on  the  9th  of  January,  *1834 ;  and  assigned  breaches  of 
the  covenant  by  the  defendant,  in  not  repairing,  and  in  leaving  the 
premises  out  of  repair,  &c. 

Third  plea,  that  from  the  time  of  making  the  said  suppoE^^ 
demise  in  the  declaration  mentioned,  and  until  the  death  of  the 
said  John  Oxley,  the  said  John  Oxley,  the  plaintiff,  and  the  said 
John  Ferard,  were  lawfully  possessed  of  a  certain  reversion  of  and 
in  the  said  demised  premises,  after  the  determination  of  the  said 
supposed  lease  in  the  declaration  mentioned,  to  wit,  a  reversion  for 
the  residue  and  remainder  of  a  certain  term  of  thirty-foor  veard 
and  three  quarters  of  a  year,  commencing  from  the  29th  day  of 
September,  1795,  and  the  plaintiff  and  the  said  John  Ferard,  from 
the  death  of  the  said  John  Oxley  until  the  assignment  hereinafter 
mentioned,  were  lawfully  possessed  of  the  said  reversion ;  and 
being  so  possessed  of  the  said  reversion,  heretofore,  and  before 
any  of  the  said  supposed  breaches  of  covenant  in  the  declaration 
mentioned,  and  during  the  said  term  by  the  said  supposed  indenture 
granted,  and  before  the  commencement  of  this  suit,  to  wit,  on  ilie 
1st  of  January,  1820,  the  said  John  Ferard  and  the  plaintiff  did. 
by  a  certain  assignment  duly  made,  assign,  transfer,  and  set  over 
unto  one  T.  S.  Benson,  his  executors,  &c.,  the  said  reversion  of  and 
in  the  said  demised  premises  :  By  virtue  of  which  said  assignment 
the  said  T.  S.  Benson  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  became  and  was  possessed  of  the  said  reversion  of  and 
in  the  said  demised  premises,  and  the  said  John  Ferard  and  the 
plaintiff  from  thenceforward  ceased  to  have  any  reversion  or  interest 
of  and  in  the  said  demised  premises.    Verification. 

Beplication,  that  the  said  John  Oxley  and  the  plaintiff  and  the 
said  John  Ferard  were  not,  from  the  time  of  the  making  of  tht; 
said  demise  in  the  declaration  mentioned,  and  until  the  death  of 

[  •658  ]  the  said  John  Oxley,  nor  at  any  time,  possessed  *of  the  said 
reversion  of  or  in  the  said  demised  premises ;  in  manner  and  form 
as  in  the  said  third  plea  alleged  :  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  is 
double,  and  attempts  to  raise  two  distinct  issues :  that  it  attempts 
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to  pat  in  issae  what  is  a  conclusion  of  law  :  that  it  departs  from,       Gbben 

and  is  inconsistent  with,  the  declaration,  which  alleges  a  demise  to       james. 

the  defendant  by  Oxley,  Ferard,  and  the  plaintiff,  of  the  premises 

in  question  ;  that  it  attempts  to  put  in  issue  either  an  inference  of 

law,  or  an  immaterial  issue  of  fact,  in  traversing  that  the  said 

Ferard  and  the  plaintiff  were  possessed  of  the  reversion  after  the 

death  of  Oxley ;  because,  if  the  reversion  were  in  Ferard,  Oxley, 

and  the  plaintiff,  on  the  making  of  the  demise,  it  is  for  the  plaintiff 

to  show  how  it  passed  away,  so  as  not  to  vest  in  Ferard  and  the 

plaintiff,  after  the  death  of  Oxley ;  and  this  not  being  shown,  the 

legal  inference  is  that  it  survived  to  them ;   and  if  the  reversion 

was  not  in  Oxley,  Ferard,  and  the  plaintiff,  on  the  making  of  the 

demise,  then  it  is  sufficient  to  take  the  traverse  on  that  allegation. 

That  it  passes  over  and  admits  the  only  traversable  allegation  of 

the  plea,  viz.  that  the  plaintiff  and  Ferard,  after  the  death  of 

Oxley  and  before  any  of  the  alleged  breaches  of  covenant,  assigned 

the  reversion  to  another,  and  thenceforth  ceased  to  be  interested  in 

law.     Joinder  in  demurrer. 

The  defendant  stated  also,  in  the  margin  of  the  demurrer,  the 
following  additional  points:  That  the  plaintiff  is  estopped  from 
denying  that  the  reversion  incident  to  the  demise  was  in  Oxley, 
Ferard,  and  the  plaintiff,  immediately  at  and  upon  the  making  of 
the  demise:  and  that  the  existence  of  such  reversion  in  Oxley, 
Ferard,  and  the  plaintiff,  is  an  inference  of  law  from  the  demise 
itself. 

Cressirelly  in  support  of  the  demurrer  : 
The  replication  is  bad  for  the  reasons  assigned. 

(Lord  Abingbr,  C.  B.  :    *  Surely  it  is  a  departure  from  the       [  *659  ] 
declaration ;  the  parties  had  the  reversion  until  it  is  shown  how 
they  parted  with  it ;  or  how  can  they  support  the  demise  ?) 

The  GouBT  then  called  upon 

E.  V.  Williams,  for  the  plaintiff : 

The  real  question  is,  whether  the  action  should  be  brought  in 
the  name  of  the  present  plaintiff,  or  of  Benson  the  assignee. 
Suppose  the  three  lessors  were  partners,  and  had  an  equitable 
interest  in  the  term  of  34|  years,  out  of  which  they  carved  the 
lease  in  question ;  and  afterwards,  still  having  only  an  equitable 
estate,  they  assigned  to  Benson  :  if  the  action  were  brought  in  his 

48—2 


756  1840.     EX.     6  MEE.  &  W.  659—660.  ^ilb. 

Gbeem  name,  it  would  be  necessary  to  state  in  the  declaration  that  &e 
James.  original  lessors  were  possessed  of  the  term,  that  they  made  the 
lease  to  the  defendant,  and  afterwards  assigned  the  term :  tbeo 
the  defendant  would  have  pleaded  that  the  three  had  no  title  to 
make  the  demise :  and  he  would  not  be  precluded,  as  against  the 
assignee,  from  so  pleading.  Where  assignors  have  only  an  equit- 
able interest,  the  covenants  are  only  in  gross.  In  Carrirl-  v. 
Blagrarc  (i),  (where  all  the  cases  on  this  subject  are  colleetedi,  it 
was  decided  that  in  covenant  by  assignee  of  lessor  against  lessee 
for  rent  arrear,  an  allegation  that  the  lessor  was  possessed  for  the 
remainder  of  a  certain  term  of  years,  is  material  and  traversable. 
Dallas,  Ch.  J.,  says,  "  the  lessee  is  under  no  engagement  to  any 
one  who  is  not  the  legal  assignee."  The  case  clearly  establishes, 
that  as  against  the  assignee  of  the  lessor,  it  is  competent  to  the 
lessee  to  deny  the  allegation  of  the  estate  of  the  original  lessor ; 
because  the  plaintiff  must  show  it  to  have  been  an  assignable 
estate.  In  Whitton  v.  Peacock  (2),  a  lessor,  having  then  only  an 
equitable  estate  in  a  field,  demised  a  portion  of  it  for  ninety-nine 
[  ♦cno  ]  years  :  afterwards,  having  acquired  *the  legal  estate,  he  demised  the 
residue  to  the  lessee  for  the  same  term,  by  an  indenture  which 
recited  the  former  lease,  and  stipulated  for  its  continaing  in  force. 
but  provided  that  no  additional  rent  should  be  paid :  it  was  held, 
that  the  assignee  of  the  reversion  could  not  sue  the  assignee  of  the 
lessee  on  the  covenants  in  the  first  lease,  on  the  ground  that,  the 
lessor  of  that  lease  having  only  an  equitable  title,  the  covenants 
were  covenants  in  gross,  which  did  not  run  with  the  land,  or 
convey  any  right  of  action  to  the  assignee  of  the  reversion. 

(Lord  Abinoer,  C.  B.  :  Can  we  take  notice  in  a  court  of  law  of 
the  fact  that  the  interest  of  the  lessor  was  equitable?  The  lease 
purports  to  be  granted  by  a  lessor  having  the  legal  estate. 

Alderson,  B.  :  The  declaration  states,  in  substance,  that  the 
parties  had  a  reversion,  for  it  states  that  they  made  a  lease.  How 
is  thei  Court  to  know  that  they  had  no  legal  estate  ?  Surely  the 
plaintiff  is  estopped  from  disclaiming  the  legal  estate,  if  ti:e 
defendant  is  from  denying  it?) 

Suppose  such  a  lease,  and  that  the  lessor  dies,  and  then  the 
question  arises  whether  the  heir  or  the  executor  shall  enforce  the 
payment  of  rent :  suppose  the  executor  brings  the  action,  and  the 

(1)  21  B,  B.  710  (1  Brod.  &  B.  531).  (2)  2  Bing.  N.  C.  411 :  2  Soott,  630. 
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defendant  pleads  a  seisin  in  fee  in  the  testator ;  could  not  that  plea       Gbeisn 


t?. 


be  traversed  ?  Jamks. 

(Lord  Abinger,  G.  B.  :  Yes  ;  but  the  contractor  must  show,  not 
merely  that  the  testator  was  seised  in  fee,  but  that  he  had  a  term 
of  years.) 

The  contract  raises  the  implication  that  he  had  some  title,  and  it 
would  be  enough  to  show  that  it  was  not  a  seisin  in  fee. 

(Lord  Abinger,  G.  £. :  No ;  such  a  title  must  be  shown  as  would 
have  passed  to  the  executor.  There  is  no  presumption  in  favour  of 
an  executor  more  than  of  an  heir ;  each  must  show  his  title.) 

Canick  v.  Blaijrave  shows  that  the  lessee  is  not  estopped  from 
saying  that  the  original  lessor  had  no  assignable  estate ;  therefore 
neither  is  the  lessor.  So,  a  covenant  with  a  mortgagor  who  has 
assigned  his  whole  estate  is  in  gross  *only,  and  does  not  run  with  [  *^^  1 
the  land :  Wehh  v.  Russell  (i).  The  replication  is  therefore  good, 
since  it  shows  that  the  surviving  lessor,  and  not  the  assignee,  is 
entitled  to  sue  upon  the  covenant. 

Cresswell,  contra  : 

The  plaintiff  relies  on  the  doctrine  of  estoppel  as  against  the 
defendant ;  but  it  would  be  strange  if  the  lessor  were  not  equally 
estopped.     The  contract  between  the  parties  is  for  a  legal  estate. 

(Lord  Abinger,  C.  B.  :  Could  the  plaintiff  have  declared,  that  not 
being  entitled  at  law,  he  nevertheless  demised  to  the  defendant,  and 
the  defendant  covenanted  ?) 

No — that  would  be  repugnant :  he  could  not  say  that  he  had  no 
estate,  and  yet  that  he  demised  an  estate.  Here,  however,  the 
demise  is  pleaded  as  an  ordinary  lease,  and  on  the  face  of  it  is  not 
an  assignment.  It  professes  to  be  a  demise  of  a  legal  estate  for  so 
many  years,  and  each  party  is  estopped  from  disputing  that.  Being 
a  demise,  it  imports  a  reversion  in  the  plaintiff :  the  replication  of 
no  reversion  is  therefore  a  departure.  Carvicic  v.  Blaijran*  only 
shows  that  the  tenant  is  not  estopped  from  disputing  that  the 
plaintiff  is  not  assignee  ;  and  Whitton  v.  Peacock^  that  the  assignee 
of  the  legal  estate  cannot  sue  on  a  lease  granted  by  the  owner  of 
the  equitable  estate  only. 

(1)  1  B.  R.  725  (8  T.  R.  393). 
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Gbken 

r. 
James. 


[  •662  ] 


Lord  Abinoer,  G.  B.  : 

I  will  not  say  that  a  declaration  might  not  be  framed  on  sach 
a  lease,  as  an  assignment,  which  would  support  the  action  as  on 
a  personal  covenant ;  nor  will  I  say  what  might  be  the  e£fect  of 
showing  the  covenant  to  be  personal,  by  other  facts,  as  by  proof 
that  the  lessor  had  an  equitable  title  only :  but  there  is  nothing 
of  the  kind  here ;  the  declaration  is  upon  an  ordinary  lease,  with 
acts  to  be  done  by  the  lessee  at  the  expiration  or  sooner  determina- 
tion of  it.  The  plea  sets  up  an  assignment  *of  the  reversion 
expectant  on  that  lease.  Then  the  replication,  which  alleges  that 
the  plaintiff  and  the  other  demising  parties  had  no  such  reversion, 
is  a  departure  from  the  declaration.  It  does  not  follow  that  because 
the  assignee  cannot  sue,  the  assignor  can. 

Alderson,  £. : 

I  am  of  the  same  opinion.  The  declaration  imports  a  giving  up 
to  the  lessors  at  the  end  of  the  term ;  which  implies  a  reversion. 
Mr.  Willmms  argues  that  we  are  to  infer  that  this  was  a  mere 
equitable  estate.  There  is  nothing  from  which  we  can  infer  that ; 
and  if  there  were,  still  the  estoppel  must  be  mutual. 

GuRNEY,  £.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendant. 


1840. 

£!X!ch.  of 
Pleas. 

[662] 


NEWHALL  V.  HOLT. 

(6  Meeson  &  Welsby,  662—664  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  293;  4  Jur.  610.) 

Debt  for  goods  sold  and  delivered  and  on  an  account  stated.  The  par- 
ticulars claimed  9/.  176.  Gd,  The  defendant  pleaded,  as  to  all  except  two 
sums  of  1/.  Os.  6d.  and  8/.  17«.,  umtquam  indebitatus ;  as  to  1/.  0$.  6(/.,  pay- 
ment into  Court;  and  as  to  8/.  IT^.,  a  set-off.  Issue  on  the  first  and  third 
pleas ;  the  plaintiff  took  out  of  Court  the  money  paid  in  under  the  second. 
SembUy  that  upon  this  record  the  plaintiff  had  nothing  to  prove,  and  that 
the  only  issue  was  on  the  defendant. 

In  an  action  for  goods  sold  and  delivered,  and  on  an  account  stated,  a 
parol  admission  of  the  debt  by  the  defendant  is  evidence  under  the  account 
stated,  though  it  appears  that  there  was  a  written  agreement  relating  to 
the  goods. 

And  (per  Parke,  B.)  the  defendant's  own  admission  is  always  evidence 
against  him,  though  it  refers  to  the  matter  of  a  written  agreement. 

IJebt  for  lead  sold  and  delivered,  and  on  an  account  stated.  The 
particulars  claimed  the  sum  of  9/.  178.  6(/.  The  defendant  pleaded 
as  to  all  the  sum  demanded,  except  two  sums  of  1/.  Os.  6d*  and 
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8Z.  17«.,  nunqtulm  indebitatvs ;  as  to  the  Bum  of  IZ.  Os.  6d,y  payment  Nbwhall 
of  that  sum  into  Court ;  and  as  to  82.  178.,  a  set-off.  The  plaintiff  holt. 
took  out  of  Court  the  money  paid  in  under  the  second  plea,  and 
joined  issue  on  the  other  pleas.  .At  the  trial  before  the  under- 
sheriff  of  Cheshire,  the  plaintiff  (without  objection)  began,  and 
having  proved  the  delivery  of  a  quantity  of  lead  to  the  defendant, 
called  a  witness  (the  ^plaintiff 's  attorney)  to  prove  a  conversation  [  *663  ] 
between  him  and  the  defendant,  in  which  the  defendant  had  admitted 
that  he  owed  the  plaintiff  9/.  17^.  6^.  for  load.  The  witness,  however, 
admitted  on  cross-examination,  that  there  was  an  agreement  in 
writing  between  the  parties  relating  to  the  lead.  It  was  thereupon 
objected  for  the  defendant,  that  this  agreement  ought  to  be  produced, 
and  that  in  default  thereof  the  plaintiff  must  be  nonsuited.  The 
under-sheriff  refused  to  nonsuit,  and  the  jury  having  found  a  verdict 
for  the  plaintiff  for  1/.  lis.  6d.,  he  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained 
accordingly, 

Crompton  showed  cause : 

The  sheriff  could  not  nonsuit  in  this  case,  the  issue  being  on  the 
defendant. 

(Parke,  £. :  The  defendant  has  admitted  on  the  record  that 
8/.  17«.  remains  due,  which  he  claims  to  overtop  by  his  set-off.) 

«  «  «  «  « 

Busby y  contra  : 

There  was  an  issue  joined  on  the  plea  of  nunqiiam  indebitatus : 
the  plaintiff,  therefore,  had  something  to  prove,  and  was  bound  to 
begin  ;  and  the  fact  that  there  was  an  agreement  in  writing  (with 
which  the  parol  admission  was  consistent)  appearing  upon  his 
own  case,  that  was  an  objection  for  which  he  ought  to  have  been 
nonsuited. 

Lord  Abinoer,  C.  B.  : 

The  rule  must  be  discharged.     *An  account  stated  may  be  proved       [  *664  ] 
by  a  parol  admission,  although  the  account  itself  might  consist  of 
many  writings. 

Parke,  B.  : 

There  is  an  account  stated,  to  which  the  admission  applies.  The 
under-sheriff   clearly   could  not  nonsuit,  because  the  defendant 


760 


1840.     EX.     6  MEE.  &  W.  664. 


Newhall 

r. 

Holt. 


admits  on  the  record  that  he  owes  the  plaintiff  91.  lis.  6J.  Bot  I 
apprehend  also,  that  if  a  party  states  a  sum  to  be  due  from  him, 
although  the  debt  arise  out  of  a  written  agreement,  it  is  eTidente 
against  him.  What  a  defendant  says  is  always  evidence  against 
him,  although  it  may  have  arisen  out  of  a  written  agreement  (i). 


GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 


Rule  dischanjed. 


1840. 

Exch.  of 
Pleas. 

[664  ] 


[  'ees  ] 


SLATTERIE  v.  POOLEY. 

(6  Meeson  &  Welsby,  664—669;  S.  C.  10 L.  J.  Ex.  8;  4  Jur.  1038.) 

A  parol  admission  by  a  party  to  a  suit  is  always  receivable  in  evidenoe 
against  him,  although  it  relate  to  the  contents  of  a  deed  or  other  written 
instrument :  and  even  though  its  contents  be  directly  in  issue  in  the  caQ?«e. 

Covenant.  The  declaration  stated,  that  the  plainti£f  having 
entered  into  a  certain  deed  of  composition  with  certain  of  his 
creditors,  in  which  reference  was  made  to  a  certain  scheduk 
annexed  thereto,  containing  a  list  and  statement  of  the  debts  then 
due  and  owing  to  and  from  the  plaintiff,  the  defendant,  in  con- 
sideration of  the  assignment  of  a  certain  equitable  interest  which 
the  plaintiff  then  had  in  certain  premises,  by  indenture  dated  kc, 
covenanted  with  the  plaintiff  to  indemnify  him  against  all  debts  or 
demands  due  from  the  plaintiff  to  such  of  his  creditors  ^as  had  not 
executed  the  said  deed  of  composition :  and  alleged  as  a  breach, 
that  the  defendant  allowed  and  permitted  one  James  Thomas,  a 
creditor  whose  debt  was  entered  in  the  said  schedule,  but  who  had 
not  executed  the  said  deed  of  composition,  to  bring  an  action  and 
recover  against  the  plaintiff  the  amount  of  his  said  debt,  together 
with  his  costs,  &c. 

Pleas — first,  non  est  factum ;  secondly,  that  the  defendant  was 
induced  to  enter  into  the  said  covenant  and  agreement  by  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff;  and  thirdly. 
that  the  said  debt  of  the  said  James  Thomas,  for  which  the  said 
action  was  brought  against  the  plaintiff,  as  in  the  declaration 
mentioned,  was  not  included  in  the  said  schedule  annexed  to  the 
said  deed  of  composition  ;  on  which  issues  were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  in 
Trinity  Term,  the  composition  deed  and  schedule  were  produced 
in  evidence  for  the  plaintiff,  but  the  latter  not  being  duly  stampeil, 

(1)  See  the  next  case. 
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V, 
POOLBY. 


was  rejected :  whereupon,  for  the  purpose  of  proving  the  third  Slattbbik 
issue,  the  plaintiff's  counsel  tendered  in  evidence  a  verbal  admis- 
sion by  the  defendant,  that  the  debt  mentioned  in  the  declaration 
was  the  same  with  one  entered  in  the  schedule.  This  evidence  was 
objected  to,  on  the  ground  that  the  contents  of  a  written  instru- 
ment, which  was  itself  inadmissible  for  want  of  a  proper  stamp, 
could  not  be  proved  by  parol  evidence  of  any  kind :  and  the  learned 
Judge  being  of  that  opinion,  the  plaintiff  was  nonsuited. 

Erie  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  evidence  was  improperly  rejected  (citing  Earle  v.  Picken  (i) ), 


Sir  F.   Pollock  and    Warren   showed  cause    in   Michaelmas 
*Term : 

This  evidence  was  not  receivable.  To  admit  a  parol  statement 
of  the  matter  inserted  in  the  schedule  in  this  case,  would  be  in 
direct  violation  of  a  settled  principle  of  the  law  of  evidence,  viz. 
that  the  contents  of  a  written  instrument  cannot  be  proved  other- 
wise than  by  the  instrument  itself,  unless  satisfactory  grounds  be 
shown  for  its  non-production,  in  which  case  secondary  evidence  of 
its  contents  is  receivable.  The  cases  on  this  subject  are  collected 
in  1  Phill.  Evid.  364  (8th  edit.).  It  is  established  by  several 
authorities  (2),  that  the  execution  of  a  deed  cannot  be  proved  by 
the  admission  of  a  party  to  it.  Here  it  was  proposed  to  prove 
the  very  matter  in  issue,  viz.  the  contents  of  the  schedule,  and 
that  it  included  the  debt  in  question,  merely  by  the  verbal  admis- 
sion of  the  defendant.  Bloxam  v.  Ehee  (3)  is  a  distinct  authority 
against  the  reception  of  such  evidence.  That  was  an  action  by 
assignees  of  a  bankrupt  for  the  infringement  of  a  patent  granted 
to  the  bankrupt ;  and  the  defendant's  counsel  having  proposed  to 
ask  an  adverse  witness  whether  he  had  not  heard  the  bankrupt 
say,  that  by  a  deed  between  him  and  one  D.  an  interest  in  the 
patent  belonged  to  D.,  Lord  Tenterden  interposed,  saying  empha- 
tically— '*  1  am  clearly  of  opinion  that  no  question  can  be  asked  as 
to  what  the  bankrupt  has  said  as  to  the  contents  of  a  written 
instrument,  without  the  production  of  the  instrument,  or  an 
account  of  its  non-production ;  and  I  give  my  opinion  distinctly, 
in  order  that  it  may  be  renewed  by  a  bill  of  exceptions,  or  in  any 

(1)  5  Car.  &  P.  o42.  4  Kast,  53. 

(2)  AhM  V.  PUunhe,  1  Doug.  216;  (3)  Ry.  &  Moo.  187;  1  Car.  &  P. 
Johnson  v.  Mason,  1  Esp.  89;   Cunliffe      588. 

V.  Se/ton,  2  East,  87  ;  Call  v.  Dunniny^ 
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slatteuk  other  mode  the  counsel  for  the  defendant  may  think  proper." 
PooLBT.  '^hftt  ruling  does  not  appear  to  have  been  questioned,  and  no  case 
appears  to  have  been  decided  the  other  way,  until  that  of  Earle  v. 
PickeHy  where  Park,  J.,  certainly  laid  it  down  as  a  general  rule  of 
[  *667  ]  law,  that  ''  what  a  *party  says  is  evidence  against  himaelf,  as  an 
admission,  whether  it  relate  to  the  contents  of  a  written  paper,  or 
to  anything  else."  There,  however,  the  admission  did  not  neces- 
sarily involve  the  contents  of  a  written  instrument,  but  only 
imported  that  the  party  to  whom  it  referred  had  in  some  form  or 
other  made  an  agreement  with  the  defendant  for  the  pmxshase  of 
an  estate. 

(Parkb,  £. :  Other  subsequent  cases  to  the  same  effect  are 
referred  to  in  Phillipps  on  Evidence,  Vol.  I.,  p.  864,  and  a  reason 
is  given  for  the  admissibility  of  the  evidence.  In  one  sense,  no 
doubt,  the  best  evidence  is  the  production  of  the  instrument  itself ; 
but  the  question  is,  whether  the  admission  by  the  party  himself  of 
its  contents  is  not  receivable,  as  affording  a  presumption  of  truth, 
whereas  parol  evidence  of  its  contents  aliundey  without  its  non-pro- 
duction  being  first  accounted  for,  leads  to  a  contrary  presumption.) 

The  admission  of  such  evidence  is  of  dangerous  precedent,  since 
thereby  as  well  the  rule  which  enjoins  the  calling  of  the  sub- 
scribing witness,  as  also  the  reading  of  the  instrument  itself,  is 
dispensed  with.  Of  the  cases  cited  in  the  place  just  referred  to, 
Sewell  V.  Stubbs  (i)  was  anterior  to  Bloxam  v.  Elseey  and  probably 
gave  occasion  to  Lord  Tenterdbn*s  emphatic  expression  of  his 
opinion  to  the  contrary.  Doe  d.  Waithman  v.  Miles  (2),  and  Doe  d. 
Lowden  v.  Watson  (3),  also  occurred  before  Bloxam  v.  Elsee.  In 
Newman  v.  Stretch  (4),  the  declarations  of  a  bankrupt  on  his  relom, 
that  he  had  absented  himself  to  avoid  a  writ  against  him,  were 
held  sufficient  evidence  of  an  act  of  bankruptcy,  without  any  other 
proof  of  the  existence  of  the  writ,  or  of  the  debt  on  which  it  was 
founded.  But  there  the  evidence  was  not  necessarily  used  to  prove 
the  contents  of  the  writ.  The  bankrupt  might  go  away  to  avoid 
writs,  though  none  were  actually  issued  against  him.  But  such 
[  *668  ]  evidence  has  in  no  *case  been  admitted,  where  the  contents  of  the 
deed  or  written  instrument  were   directly  in  issue.     This  is  no 

(1)  1  Car.  &  P.  73.  (3)  2  Stark.  N.  P.  230. 

(2)  16  R.   R.   805  (4   Camp.   475 ;  (4)  Moo.  &  Mai.  338. 
1  Stark.  N.  P.  181). 
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doubt  a  point  of  great  importance,  and  it  is  desirable  that  it  should    Slattbbie 
be  SQjttled  by  a  distinct  decision  of  the  Court.  Poolsy. 

On  a  subsequent  day,  Erie  and  Busbt/  appeared  to  support 
the  rule,  but 

Parke,  B.,  said : 

The  Court  do  not  think  it  necessary  to  trouble  Mr.  Erie  in 
support  of  the  rule  in  this  case ;  as  we  who  heard  the  argument 
(my  brother  Alderson,  who  is  absent,  as  well  as  ourselves)  enter- 
tain no  doubt  that  the  defendant's  own  declarations  were  admissible 
in  evidence  to  prove  the  identity  of  the  debt  sued  for,  with  that 
mentioned  in  the  schedule,  although  such  admissions  involved  the 
contents  of  a  written  instrument  not  produced ;  and  I  believe  my 
Lord  Abinger,  who  was  not  present  at  the  argument,  entirely 
concurs. 

The  authority  of  Lord  Tenterden  at  Nisi  Prius,  in  the  case  of 
Bloxam  v.  Elsee,  is  no  doubt  to  the  contrary :  but  since  that  case 
as  well  as  before,  there  have  been  many  reported  decisions,  that 
whatever  a  party  says,  or  his  acts  amounting  to  admissions,  are 
evidence  against  himself,  though  such  admissions  may  involve 
what  must  necessarily  be  contained  in  some  deed  or  writing ;  for 
instance,  a  statement  by  a  party,  or  one  under  whom  he  claims, 
that  an  estate  had  been  conveyed  to,  or  from  such  person,  or  that 
such  person  filled  the  character  of  assignee,  which  could  only  be  by 
deed,  or  the  like  (see  Dickinson  v.  Coward  (i) ).  Many  of  these  cases 
are  collected  in  the  Ist  vol.  of  Messrs.  Phillipps  &  Amos,  p.  864 : 
and  any  one  experienced  in  the  conduct  of  causes  at  Nisi  Prius, 
must  know  how  constant  the  practice  is.  Indeed,  if  such  evidence 
were  inadmissible,  the  difficulties  ^thrown  in  the  way  of  almost  [  *669  ] 
every  trial  would  be  nearly  insuperable. 

The  reason  why  such  parol  statements  are  admissible,  without 
notice  to  produce,  or  accounting  for  the  absence  of  the  written 
instrument,  is,  that  they  are  not  open  to  the  same  objection  which 
belongs  to  parol  evidence  from  other  sources,  where  the  written 
evidence  might  have  been  produced  ;  for  such  evidence  is  excluded 
from  the  presumption  of  its  untruth,  arising  from  the  very  nature  of 
the  case,  where  better  evidence  is  withheld ;  whereas  what  a  party 
himself  admits  to  be  true,  may  reasonably  be  presumed  to  be  so. 
The  weight  and  value  of  such  testimony  is  quite  another  question. 

(1)  1  B.  &  Aid.  679. 
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That  will  vary  according  to  the  circumstances,  and  it  may  be  m 
some  cases  quite  unsatisfactory  to  a  jury.  But  it  is  enough  tox  the 
present  purpose  to  say,  that  the  evidence  is  admissible. 

Lord  Abinger,  C.  B.,  said  : 

He  was  not  present  at  the  argument,  but  concurred  in  what  was 
said  by  Parke,  B.  ;  and  stated  that  he  had  always  considered  it  as 
clear  law,  that  a  party's  own  statements  were  in  all  cases  admissible 
against  himself,  whether  they  corroborate  the  contents  of  a  written 
instrument  or  not. 


GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 


Ruh'  absolntf  (iV 


1840. 

ExcK  of 
Pleas, 

[670] 


RALEIGH  AND  Others,  Assignees  of  Lawrence  Bostbow, 
John  Eostrow,  and  James  Rostrow,  Bankrupts,  r. 
ATKINSON. 

(6  Meeson  &  Welsby,  670—678 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  206.) 

Cose.  The  declaration,  by  assignees  of  bankrupts,  stated,  that  thedefes- 
dant  was  a  commission  agent  at  Montreal,  and  that  the  bankrupted,  before 
their  bankruptcy,  delivered  to  him  certain  goods,  which  were  not  to  be  Mild 
at  less  than  invoice  prices;  that  at  the  time  of  the  bankruptcy  a  lar^ 
quantity  of  these  goods  remained  in  the  defendant's  hands  unsold ;  that  th« 
plaintiffs,  being  assignees  of  the  bankrupts,  directed  the  defendant  not  Xn 
sell  the  goods  at  less  than  invoice  prices,  imtil  he  had  rendered  to  them  sxl 
account  of  the  goods,  and  the  plaintiffs  had  been  enabled  to  judge,  and  W 
determined  and  given  the  defendant  notice,  whether  they  would  redeem  the 
goods  without  sale  or  not.  Breach,  that  the  defendant,  after  the  bankrupkT. 
and  after  he  had  rendered  an  account  of  the  goods,  sold  them  at  less  x^mh 
the  invoice  prices,  although  the  defendant,  after  the  rendering  of  the  account, 
and  before  the  sale,  was  required  by  the  plaintiffs,  and  they  gave  him  notice, 
to  send  the  goods  to  England,  and  that  they  would  redeem  them  without 
sale.  The  defendant  pleaded,  that  after  the  bankrupts  had  caused  the  guo<L*> 
to  be  delivered  to  him,  and  before  and  at  and  after  their  bankruptcy,  and 
whilst  the  goods  remained  unsold  in  his  hands,  the  defendant,  for  adv;ances> 
made  before  the  bankruptcy,  had  alien  upon  the  goods;  that  the  bankrupts. 
before  their  bankruptcy  and  after  the  delivery  of  the  goods,  in  consideration 
of  the  advances  by  the  defendant,  agreed  with  the  defendant  that  he  dh<»ulil 
sell  the  goods  at  the  best  market  prices,  and  realize  thereon  against  his  toud 
advances ;  that  the  defendant,  relying  upon  the  authority  to  him  to  sell  and 


(1)  See,  besides  the  authorities  re- 
ferred to  in  argument,  the  following 
cases :  linrieif/h  v.  StihhSy  5  T.  R.  465 ; 
Boe  d.  West  y,  Dan's,  7  East,  363; 
PnuJ  V.  ^feel\  31  R.  R.  559  (2  Y.  &  J. 
116);  Woodward  v.  Lambert,  3  Esp. 
286 ;  Singleton  v.  Barrett,  37  R.  R.  742 
(2  Cr.  &  J.   368);    Oibaon  v.   Coyyon, 


11  R.  R.  692  (2  Camp.  188);  A^e  d, 
Dighj  v.  Steel,  13  R.  R.  768  {;J  C^mp. 
115);  Oreenway  v.  Hnrdu,  4  Oamp. 
42;  Pasmore  v.  Bomfield^  I  Stark. 
N.  P.  296 ;  Alderson  v.  Clay,  18  R.  R. 
788  (1  Stark.  405);  Harvey  v.  iTfij^. 
9  £.  &  C.  356;  Ashmort  v.  Hardy, 
48  R.  R.  807  (7  Car.  &  P.  dOl). 
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realize  against  his  said  advances,  permitted  his  advances  to  remain  unpaid 
for  a  long  time,  to  wit,  until  and  at  and  after  the  bankruptcy ;  that  after  the 
bankruptcy,  and  after  the  defendant  had  rendered  an  account  of  the  goods, 
and  whilst  they  were  unsold,  the  plaintiffs  did  not  tender  or  offer  to  pay  the 
defendant  his  advances  or  lien,  or  to  redeem  the  goods  before  the  defendant 
should  part  with  them,  and  the  said  goods  so  remaining  on  hand  were  then 
deteriorating  and  depreciating  in  price,  and  the  market  getting  worse; 
wherefore  he  the  defendant,  exercising  his  best  judgment  for  the  estate  of 
the  bankrupts,  and  the  plaintiffs  as  assignees,  and  to  realize  his  advances, 
after  he  was  required  to  send  the  goods  to  London  to  be  redeemed,  sold  the 
said  goods  at  the  best  market  prices,  according  to  the  said  authority  of  the 
bankrupts  to  him  in  that  behalf,  using  his  best  judgment  therein,  as  he 
lawfully  might :  and  after  giving  credit  for  the  proceeds  under  such  sale, 
there  still  remained  due  to  the  defendant  a  large  sum  of  his  said  advances, 
and  the  estate  of  the  bankrupts,  and  the  plaintiffs,  as  assignees,  were  still 
indebted  in  a  large  amount  on  account  of  the  advances :  Held,  first,  that 
the  breach  did  not,  by  alleging  that  the  plaintiffs  gave  the  defendant  notice 
to  send  the  goods  to  England,  render  the  declaration  bad ;  secondly,  that 
the  plea  was  bad,  as  it  showed  no  consideration  for  any  agreement  which 
deprived  the  bankrupts  or  the  assignees  of  their  right  to  revoke  the  authority 
to  the  defendant  to  sell. 

Case.  The  first  count  of  the  declaration  stated,  that  the  defen- 
dant, before  and  at  the  time  of  committing  the  grievances  herein- 
after next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and 
still  is  a  trader  and  commission  agent,  and  the  trade  and  business 
of  a  commission  agent  used,  exercised,  and  carried  on,  and  still 
does  use,  exercise,  and  carry  on,  to  wit,  at  Montreal,  in  Canada ; 
and  thereupon  theretofore,  and  before  the  bankruptcy  of  the  said 
L.  Rostrow,  J.  Rostrow,  and  J.  Eostrow,  to  wit,  on  the  1st  of  May, 
1885,  and  on  divers  other  days  before  that  day  and  the  said 
bankruptcy,  they  the  said  L.  B.,  J.  B.,  and  J.  B.,  caused  to  be 
delivered  to  the  defendant,  and  the  defendant  then  accepted  and 
received  of  and  from  *the  said  L.  B.,  J.  B.,  and  J.  B.  a  large 
quantity  of  goods,  to  wit,  of  cotton  and  other  goods,  of  great  value, 
to  wit,  of  the  value  of  25,000/.,  to  be  by  the  defendant  as  such  com- 
mission agent  sold  and  disposed  of  at  Montreal  aforesaid,  for  the 
said  L.  B.,  J.  B.,  and  J.B.,  for  certain  commission  and  reward  to  the 
defendant,  at  prices  not  less  than  the  prices  mentioned  in  the 
several  invoices  of  the  said  goods  therewith  sent,  together  with  the 
costs  and  charges  due  and  to  become  due  in  respect  of  the  same ; 
and  the  defendant  then  accepted  and  received  the  said  goods  upon 
the  terms  and  considerations  aforesaid.  The  count  then  averred 
that  the  invoice  prices,  together  with  the  costs,  amounted  to 
23,2721.  Is.  Sd.,  and  alleged,  as  a  breach,  that  the  defendant  sold 
the  goods  for  less  than  the  invoice  prices. 

The  second  count  stated,  that  before  and  at  the  time  of  com- 
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Raleigh  mitting  the  grievances  thereinafter  next  mentioned,  the  defendant 
Atkinson.  ^^^  ^nd  still  is  such  trade  and  commission  agent,  and  the  said  trade 
and  business  of  a  trader  and  commission  agent  used,  exercised,  and 
carried  on  as  in  the  first  count  mentioned;  and  the  said  L.  R., 
J.E.,  and  J.  B.,  before  their  said  bankruptcy,  to  wit,  at  the  days  and 
times  in  the  first  count  mentioned,  had  caused  to  be  delivered  to 
the  defendant,  and  the  defendant  accepted  and  received  of  and  from 
the  said  L.  B.,  J.  B.,  and  J.  B.,  divers  goods,  to  wit,  goods  of  the 
same  quantity,  quality,  description,  and  value,  as  the  goods  in  the 
first  count  mentioned,  to  be  by  him  sold  and  disposed  of  upon  the 
same  terms  and  in  the  same  manner  as  in  that  count  mentioned  : 
That  afterwards,  and  at  the  time  of  the  bankruptcy  of  the  said 
L.  B.,  J.  B.,  and  J.  B.,  to  wit,  on  the  21st  day  of  January,  1836,  a 
large  quantity  of  the  said  goods  remained  in  the  hands  of  the 
defendant  unsold  and  undisposed  of ;  and  the  plaintiffs,  so  being 
assignees  as  aforesaid,  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
directed  the  defendant  not  to  sell  the  said  goods  so  remaining 
[  *672  ]  in  the  hands  of  the  defendant  as  aforesaid  at  less  "^than  invoice 
prices,  until  he  had  rendered  an  account  to  the  plaintiffs  of  the 
goods  remaining  in  his  hands  which  had  been  consigned  to  him  as 
aforesaid,  and  the  said  plaintiffs  had  been  enabled  to  judge,  and 
had  thereupon  determined  and  given  the  defendant  notice,  whether 
they  would  redeem  the  said  goods  without  sale  or  not :  and  it  there- 
upon became  and  was  the  duty  of  the  defendant,  as  such  com- 
mission agent  as  aforesaid,  not  to  sell  or  dispose  of  the  said  goods 
so  remaining  in  his  hands  as  aforesaid,  at  less  than  invoice  prices, 
before  such  account  had  been  delivered  as  aforesaid,  and  before  the 
defendant  had  notice  of  the  determination  of  the  plaintiffs,  whether 
they  would  redeem  the  goods  without  -sale  or  not.  And  the 
plaintiffs  aver,  that  the  invoice  prices  of  the  said  goods  so  remaining 
in  the  hands  of  the  said  defendant  at  the  time  of  the  said 
bankruptcy  as  aforesaid,  amounted  to  a  large  sum,  to  wit,  the  sum 
of  10,000/.,  whereof  the  defendant  then  had  notice ;  yet  the  defen- 
dant afterwards,  and  after  the  said  bankruptcy  of  the  said  L.  B., 
J.  B.,  and  J.  B.,  and  after  he  had  rendered  an  account  of  the  goods  in 
hand,  to  wit,  on  the  Ist  day  of  February  in  the  year  last  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  not  regarding  his  duty  in  that  behalf  as 
aforesaid,  sold  and  disposed  of  all  the  said  goods  so  remaining  in  his 
hands  at  the  time  of  the  said  bankruptcy  as  aforesaid,  at  far  less 
than  the  invoice  prices  thereof,  to  wit,  at  prices  2,0001.  less  than 
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the  invoice  prices  thereof,  although  the  defendant,  after  the  render-      KALEian 
ing  of  the  said  account,  and  before  the  sale  thereof,  and  within  a    atkinsok. 
reasonable  time  after  the  rendering  of  the  said  account,  to  wit,  on  the 
1st  day  of  February,  1886,  as  aforesaid,  was  required  by  the  plain- 
tiffs, and  the  plaintiffs  then  gave  notice  to  the  defendant,  to  send 
the  said  goods  to  England,  and  that  the  said  plaintiffs  would  redeem 
them   without  sale :   contrary   to  his   duty  as    such   commission 
'^'agent,  and  to  the  great  injury  of  the  plaintiffs,  as  assignees  as       [  *67B  ] 
aforesaid. 

The  defendant  pleaded,  as  to  the  second  count  of  the  declaration, 
that  after  the  said  L.  B.,  J.  B.,  and  J.  B.  had  caused  to  be  delivered 
to  the  defendant  the  said  goods  as  in  that  count  mentioned,  to  be 
by  him  sold  and  disposed  of  as  in  that  count  mentioned,  and  before 
and  at  the  time  of,  and  after  the  bankruptcy  of  the  said  L.  B., 
J.  B.,  and  J.  B.,  as  in  that  count  mentioned,  and  whilst  the  said 
large  quantities  of  goods  remained  in  the  hands  of  the  defendant 
unsold  and  undisposed  of,  he  the  defendant,  for  advances  before  the 
said  L.  B.,  J.  B.,  and  J.  B.  became  bankrupts,  had  a  lien  upon  the 
said  goods,  according  to  the  usage  of  business  in  that  behalf, 
amounting  to  a  large  sum,  to  wit,  25,000/. ;  and  the  said  L.  B., 
J.  B.,  and  J.  B.,  before  they  became  bankrupt,  and  after  the  delivery 
of  the  said  goods  to  the  defendant  as  in  the  said  second  count 
mentioned,  to  wit,  on  the  1st  day  of  January,  1886,  in  consideration 
of  the  said  advances  by  the  defendant,  agreed  with  the  defendant 
that  he  should  use  his  knowledge  and  judgment  of  the  market,  and 
sell  and  dispose  of  the  said  goods  then  remaining  in  the  hands  of 
the  defendant  at  the  best  market  prices,  having  reference  to  the 
cost  prices  and  charges  of  the  said  goods,  and  realize  thereon 
against  his  said  advances.  And  the  defendant  saith,  that  after- 
wards, relying  on  the  said  authority  to  him  to  sell  and  realize 
against  his  said  advances,  he  the  defendant  permitted  his  said 
advances,  amounting  to  the  said  large  sum,  to  wit,  of  25,000/.,  to 
remain  unpaid  and  owing  to  him  for  a  long  space  of  time,  to  wit, 
until  and  at  and  after  the  bankruptcy  of  the  said  L.  B.,  J.  B.,  and 
J.  B. ;  and  afterwards,  and  after  the  said  L.  B.,  J.  B.,  and  J.  B. 
became  bankrupts  as  aforesaid,  and  after  he  the  defendant  had 
rendered  the  said  account  of  the  goods  in  hand,  and  whilst  the 
same  were  in  hand  unsold,  the  plaintiffs  did  not  tender  or  offer  to 
pay  the  ^defendant  his  said  advances  and  lien,  or  redeem  the  same  [  *674  ] 
before  the  defendant  should  part  with  the  said  goods,  and  the  said 
goods  so  remaining  on  hand  were  then  spoiling  and  deteriorating, 
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Raleigh     and  depreciating  in  price,  and  the  market  for  the  said  goods  vas 
Atkinson,     getting;  worse  every  day,  and  likely  to  be  lost  altogether  ;   wherefore 
he  the  defendant,  exercising  his  best  knowledge  and  judgment  for 
the  estate  and  effects  of  the  said  L.  R.,  J.  B.,  and  J.  B.,  and  for  the 
plaintiffs,  assignees  as  aforesaid,  after  they  became  bankrupts  as 
aforesaid,  and  to  realize  upon   the  said  goods  against    the   said 
advances  of  the  defendant  thereupon,  according  to  the   usage  of 
business  in  that  particular,  and  the  directions  of  the  said  L.  R.. 
J.  R.,  and  J.  R.  before  they  became  bankrupts,  and  after  he  was 
required  to  send  the  goods  to  London  to  be  redeemed,  and  under 
the  circumstances  as  aforesaid,  at  the  said  time  when  &c,,  sold  and 
disposed  of  the  said  remaining  goods  at  the  best  market  prices. 
having  reference  and  regard  to  the  cost  prices  and  charges  thereof, 
according  to  the  said  authority  of  the  said  L.  R.,  J.  R.,  and  J.  B.  to 
the  defendant  in  that  behalf  given,  using  his  best  judgment  and 
information  therein  in  the  sale  and  disposal  thereof,  as  he  lawfully 
might  for  the  cause  aforesaid:   And  after  giving  credit   for   the 
proceeds  under  such  sale,  there  still  remains  due  to  the  defendant 
a  large  sum  of  his  said  advances,  to  wit,  2,000/.,  and  the  said  estate 
of  the  said  L.  R.,  J.  R.,  and  J.  R.,  and  the  plaintiffs  as  assignees  as 
aforesaid,  since  they  became  bankrupts,  are  still  indebted  to  the 
defendant,  after  credit  given  for  the  sale  of  the  whole  of  the  said 
goods,  amounting  to  a  large  sum,  to  wit.  28,000/.,  in  the  said  large 
amount  thereon,  for  and  on  account  of  the  advances  made  as 
aforesaid,  to  wit,  2,000/.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  affords  no 
answer  to  the  matters  contained  in  the  second  count ;  but  states  as 
I  *675  ]  the  ground  of  defence  certain  transactions  *with  the  bankrupts 
before  their  bankruptcy,  whereas  the  defendant  is  charged  in  the 
second  count  with  a  breach  of  duty  after  the  bankruptcy,  by  selling 
the  goods  on  hand  at  the  time  of  the  bankruptcy,  after  he  had 
received  the  express  directions  of  the  plaintiffs  not  to  do  so,  and 
after  any  authority  given  by  the  bankrupts  had  been  revoked  by 
their  bankruptcy,  and  by  the  directions  given  by  the  plaintiffs, 
and  without  waiting  until  the  expiration  of  a  reasonable  time  for 
the  plaintiffs  to  redeem :  and  also  for  that  the  said  last  plea  is 
uncertain,  multifarious,  and  repugnant.    Joinder  in  demurrer. 

The  points  marked  for  argument  were  as  follows :  The  plaintiffs 
contend  that  the  defendant  should  not  have  sold  the  goods  after  the 
directions  he  had  received  to  the  contrary,  or  at  least  that  he  ought 
to  have  waited  a  reasonable  time  to  ascertain  whether  they  would 
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redeem  or  not ;  and  they  rely  on  the  special  points  as  stated  in  the     Kaleigh 
said  demurrer.  Atkinson. 

The  defendant  contends  that  the  plea  is  a  good  answer  to  the 
cause  of  action  stated  in  the  second  count  of  the  declaration. 

The  case  was  argued  in  Easter  Term,  by 

Wightnian,  in  support  of  the  demurrer  : 

The  original  authority  given  by  the  bankrupts  to  the  defendant 
to  sell  the  goods  was  a  revocable  authority,  which  it  was  competent 
to  the  bankrupts,  or  to  their  assignees  after  the  bankruptcy,  to  alter 
or  revoke.  If  the  defendant  had  made  advances  to  the  bankrupts, 
and  in  consideration  thereof,  and  of  his  waiting  for  the  repayment 
of  the  advances,  they  gave  him  this  authority  to  sell,  the  case 
might  have  been  wholly  different ;  but  here  the  advances  are  made 
first,  and  there  is  no  consideration  stated  for  the  bankrupts'  fore- 
going any  right  they  had  at  the  time  *they  delivered  the  goods.  [  *676  ] 

(Parkb,  B.  :  There  is  no  doubt  the  bankrupts  might  counter- 
mand the' order  to  sell  the  goods,  unless  there  was  an  authority  to 
sell,  coupled  with  an  interest ;  as  if  they  had  given  liim  that 
authority  in  consideration  of  his  forbearing  to  sue  them  for  prior 
advances.) 

The  order  might  have  become  irrevocable,  if  it  had  been  shown  that 
there  had  been  some  subsequent  advance  made  on  the  faith  of  that 
order ;  but  here  there  is  no  consideration  whatever  shown  for  the 
bankrupts  foregoing  their  right  to  revoke.  The  allegation  in  the  plea, 
that  the  defendant,  relying  on  the  authority  to  sell,  permitted  his 
advances  to  remain  unpaid,  states  no  more  than  a  mere  gratuitous 
act  of  his  own  in  so  doing,  and  could  not  affect  their  rights. 

(Parke,  B.  :  It  is  perfectly  consistent  with  this  plea,  that  the 
advances  were  made  long  before  the  authority  to  sell  was  given. 

Alderson,  B.  :  All  that  appears  is,  that  the  defendant  had  a  lien 
on  the  goods.) 

Yes  :  that  he  was  in  the  situation  of  a  person  having  goods  in  his 
possession  on  which  he  had  a  lien. 

Hoffffins,  contra : 
There  is  ample  consideration  stated  in  the  plea  for  the  agreement 
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Raleigh  by  the  bankrupts,  that  the  defendants  should  sell  for  the  best 
Atkinson,  market  prices.  But  the  first  question  is,  whether  the  second  count 
is  good,  and  it  is  submitted  that  it  is  not.  It  states  that  it  was  the 
duty  of  the  defendant  not  to  sell  the  goods  at  less  than  invoice 
prices,  before  he  had  rendered  an  account  to  the  plaintiffs  of  the 
goods  remaining  in  his  hands,  and  before  the  defendant  had  notice 
of  the  determination  of  the  plaintiffs  whether  they  would  redeem 
the  goods  or  not ;  whereas  the  breach  is,  that  the  plaintiffs  gave 
notice  to  the  defendant  to  send  the  goods  to  England,  and  that 
they  would  redeem  them  without  sale ;  but  that  was  more  than  the 
defendant  was  bound  to  do. 

(Parke,  B.  :  The  substantial  breach  is  not  the  omission  to  send 
[  *677  ]      the  goods  to  England,  but  the  ^selling  them  at  less  than  invoice 
prices,  without  waiting  to  see  whether  the  plaintiffs  would  redeem 
or  not.) 

The  determination  and   notice    are   one  entire  thing ;    and    the 
determination  was  one  which  he  was  not  bound  to  obey.      The 
notice  was  coupled  with  a  condition  which  the  plaintiff's  had  no 
authority  to  impose.     The  effect  is  the  same  as  if  no  coant^rmand 
had  been  given ;    the  defendant  was  therefore  remitted    to  the 
position  in  which  he  originally  stood  with  the  bankrupts.     But, 
secondly,  if  the  countermand  were  a  good  one,  the  plea  is  an 
answer.     It  states  that  the  defendant  had  a  lien  on  the   goods 
for  advances,  and  that  in  consideration  of  those  advances,  the 
bankrupts  agreed  with  the  defendant  that  he  should  use  his  best 
knowledge   and  judgment  of  the  market,   and   sell  and   dispose 
of  the  goods  at  the  best  market  prices,  and  realize  thereon  against 
his  advances.     Now  that  amounts  to  an  agreement  that  he  may 
sell  forthwith,  to  satisfy  his  advances,  and  there  is  ample  con- 
sideration stated  for  that  agreement,  which  could  not  afterwards 
be  revoked.    But  even  if  they  had  the  power  to  countermand,  the 
plaintiffs  did  so  in  a  way  that  they  were  not  entitled  to  do ;  and 
as  there  was  no  good  countermand,  the  defendant  was  entitled 
to  sell  the  goods. 

Wightmanf  in  reply : 

The  second  count  is  good.  It  may  be  admitted  that  the  defen- 
dant was  not  bound  to  send  the  goods  to  England,  bat  what 
is  alleged  to  have  passed  was  an  ample  revocation  and  perfect 
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retractation  of  the  authority  to  sell   at  discretion,  given  by  the     Raleigh 

bankrupts.  Atkikson. 

Cur,  adv.  vuH. 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingbr,  G.  B.  : 

This  was  an  action  brought  ''^by  the  assignees  of  a  bankrupt, 

in  which  they  charged  the  defendant  with   having  been  guilty 

of  improper  conduct,  in  selling  certain  goods  received   by  him 

in  America  for  the  purpose  of  sale.     The  plaintiffs  state  in  their 

declaration,  that  they  had  given  the  defendant  notice  not  to  sell 

under  the  invoice  prices  without   further  order,  as  they  might 

redeem  the  goods,  and  remove  them  from  his  custody  altogether 

if  they  thought  proper.     To  this  declaration  there  was  a  plea,  in 

which  it  was  stated,  that  the  bankrupts  had  given  the  defendant 

an  authority  which  in  fact  rescinded  the  original  contract,  under 

which  he  received  the  goods,  to  sell  them  at  a  certain  price ;  and 

that,  in  consideration  of  certain  advances  made  by  him,  he  had 

authority  to  sell  the  goods  at  such  prices  as  he  should  consider 

in  his  judgment  was  best,  and  that  he  sold  the  goods  accordingly. 

We  wished  to  consider  the  subject,  and  having  done  so,  the  Court 

are  of  opinion  that  the  plea  is  bad.     I  entertained  a  doubt  about 

it  at  one  time,  or  rather  I  wished  to  find  some  reason  that  would 

warrant  the  plea,  and  if  I  could  have  found  a  sufficient  consideration 

to  justify  the  defendant,  I  should  have  been  glad ;  but  after  due 

consideration  of  the  case,  I  am  compelled  to  concur  with  the  rest 

of  the  Court  in  thinking  that  there  does  not  appear  to  be  any 

sufficient  consideration  for  the  agreement  which   the  defendant 

sets  up  as  a  defence.     There  is  no  doubt  that  the  assignees  had 

the  same  power  and  authority  to  countermand  his  selling  below 

price  as  the  bankrupts  had.     The  judgment  will  therefore  be  for 

the  plaintiffs.  ^   ,  ^      ,      ,../,. 

Jxidgment  for  the  plmnUffs. 


[  '678  ] 


In  the  Matter  of  the  GLATTON  LAND-TAX. 

(6  Meeson  &  Welsby,  689—694;  S.  C.  9  L.  J.  (N.  S.)  Ex.  211.) 

The  Land  Tax  Redemption  Act,  1838  (1  &  2  Vict.  c.  58),  s.  2,  which  enables 
this  Court,  on  application  by  the  owner  or  occupier  of  lands,  to  call  upon 
Commissioners  of  Land-tax  to  appear  and  maintain  or  relinquish  their 
assessments,  in  cases  where  such  person  has  been  rated  twice  for  the  same 
land,  applies  only  to  cases  in  which  two  separate  and  distinct  bodies  of 

49—2 


1840. 

Erch.  cf 
Pleas. 

[689] 
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In  re  CommissionerH,  acting  for  diifei*©nt  districts,  have  both  assessed  the sauioland, 

Glatton  each  claiming  it  to  bo  within  their  district  or  division,  and  not  to  a  case 

Land-Tax.  where  the  land  has  been  rated  twice  by  the  same  body  of  Commissioners. 

In  the  latter  case  the  remedy  is  by  appeal  under  the  Land  Tax  Act,  1797 
(38  Geo.  III.  c.  5),  s.  23. 

This  was  a  rule  under  the  recent  stat.  1  &  2  Yict.  c.  58,  s.  2, 
calling  on  the  Commissioners  of  Land-tax  for  the  Hundred  of 
Norman  Cross,  in  the  county  of  Huntingdon,  to  appear  and 
maintain,  or  relinquish,  their  assessments  in  the  parish  of  Glatton, 
of  William  Margetts,  to  the  land-tax.  The  affidavit  in  support 
of  the  application  stated,  that  in  December,  1824,  Mr.  Margetts 
purchased  a  farm  in  Holme  Fen,  in  the  parish  of  Holme,  in  the 
Hundred  of  Norman  Cross,  consisting  of  about  640  acres ;  that  in 
the  following  and  each  subsequent  year  the  Commissioners  of  Land- 
tax  for  that  hundred  had  assessed  Mr.  Margetts  for  that  farm  in  the 
sum  of  lOZ.  148,  6d.  for  the  parish  of  Holme,  and  in  the  sum  of 
7/.  l&s.  6(1.  for  the  parish  of  Glatton,  although  no  part  of  the  land 
lay  in  the  latter  parish.  That  in  1831,  Mr.  Margetts  brought 
an  action  of  trespass  against  the  clerk  to  the  Commissioners,  in 
consequence  of  the  seizure  of  his  goods  for  non-payment  of  the 
sum  of  7Z.  168.  &/.  assessed  upon  him  in  Glatton,  when,  having 
shown  that  his  land  was  locally  situate  in  the  parish  of  Holme, 
he  obtained  a  verdict,  which  was  ultimately  confirmed  by  the  Court 
of  Queen*s  Bench ;  that  notwithstanding  such  verdict,  the  Com- 
missioners had  annually  assessed  him,  but  instead  of  issuing 
a  distress-warrant,  had  caused  his  goods  to  be  seized  under  a 
levari  facias,  whereby  he  was  wholly  without  remedy.  It  further 
appeared,  that  the  Commissioners  for  the  parish  of  Holme  were  also 
Commissioners  for  the  parish  of  Glatton.  There  was  some  doubt 
whether  Mr.  Margetts  was,  in  point  of  fact,  rated  cumulatively 
for  his  lands,  the  Commissioners  stating  in  their  affidavit,  that  the 
assessment  in  Holme  was  in  respect  of  one  portion  of  his  farm, 
and  that  in  Glatton  for  another,  although  they  were  unable  to 
[  *690  ]  point  *out  the  particular  lands  assessed  in  the  respective  parishes  ; 
but  for  the  purpose  of  the  argument  it  was  assumed  that  he  was 
rated  twice  for  the  same  lands. 

Hill  and  Gunning  showed  cause: 

The  stat.  1  &  2  Yict.  c.  58,  on  which  this  rule  was  obtained, 
was  meant  to  apply  to  a  case  where  two  conflicting  bodies  of 
Commissioners,  acting  for  different  districts,  have  assessed  a  party 
for  the  same  lands,  each  claiming  it  to  be  within  their  jurisdiction  ; 
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and  not  to  a  case  like  the  present,  where  one  and  the  same  set  of  in  re 
Commissioners  have  rated  the  occupier  twice  in  respect  of  the  land-tax. 
same  property.  The  second  section  recites,  ''that  in  assessing 
the  land-tax,  it  sometimes  happens  that  disputes  arise  as  to  the 
division,  parish,  or  place,  in  which,  or  in  aid  of  which,  particular 
lands,  tenements,  or  hereditaments,  are  legally  liable  to  be  rated, 
and  by  reason  whereof  such  lands,  &c.,  are  rated  in  the  several 
assessments  made  for  two  or  more  of  such  divisions,  parishes, 
or  places  respectively ;  and  it  is  expedient  to  provide  a  summary 
remedy  for  the  relief  of  the  owners  or  occupiers  of  such  lands,  &c., 
from  such  cumulative  charges  of  the  land-tax,  and  also  to  provide 
the  means  of  ascertaining  and  determining  the  division,  parish, 
or  place  in  which,  or  in  aid  of  which,  such  lands,  &c.,  are  legally 
liable,  and  ought  to  be  rated,  to  the  land-tax;  "  and  it  then  enacts, 
''  that  upon  application  to  her  Majesty's  Court  of  Exchequer,  made 
by  or  on  behalf  of  the  owner  or  occupier  of  any  lands,  &c.,  by 
affidavit  or  otherwise,  showing  that,  by  reason  of  some  doubt  or 
dispute  as  to  the  division,  parish,  or  place,  in  which  or  in 
aid  of  which  such  lands,  &c.,  are  legally  liable  to  be  assessed  to 
the  land-tax,  the  same,  or  any  person  or  persons  in  respect  thereof, 
have  or  hath  been  assessed,  rated,  or  charged  to  the  land-tax 
in  the  several  assessments  made  for  two  or  more  divisions,  parishes, 
or  places,  and  that  such  application  is  not  made  with  a  view  to 
delay  the  payment  of  the  land-tax  which  may  be  legally  ^assessed  [  *G91  ] 
or  charged  upon  or  in  respect  of  such  tenements  or  hereditaments, 
and  that  the  party  by  whom  and  on  whose  behalf  such  application 
is  made,  is  read^  to  bring  into  Court,  or  to  pay  or  dispose  of 
in  such  manner  as  the  Court  mav  order  or  direct,  the  sum  or  sums 
assessed  or  charged  by  the  said  several  assessments,  or  either 
of  them,  it  shall  be  lawful  for  the  Court  to  make  rules  and  orders, 
calling  upon  the  respective  Commissioners  of  the  Land-tax  acting 
for  the  several  divisions,  parishes,  or  places,  in  or  for  which  the 
said  several  assessments  shall  have  been  made,  to  appear  and  main- 
tain the  said  assessments,  or  to  relinquish  the  same  respectively, 
so  far  as  relate  to  the  lands,  &c.,  in  question,  and  in  the  mean- 
time to  stay  all  proceedings  by  distress  or  otherwise  against  the 
party  assessed  or  charged  in  respect  of  such  lands,  &c.,  for  the 
levying  or  compelling  payment  of  the  sum  or  sums  so  as  aforesaid 
assessed  ;  and  it  shall  also  be  lawful  for  the  Court,  if  it  shall  think 
proper,  to  order  the  party  by  whom  or  on  whose  behalf  such 
application  shall   be  made,  to  pay  into  Court  the  sum  or  sums 
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inie  assessed,  or  any  part  thereof,  to  abide  the  determination  of  the 
Land-tax.  dispute,  and  to  be  disposed  of  as  the  Court  may  direct;  and  for 
determining  the  question  or  questions  in  dispute,  it  shall  be  lawful 
for  the  Court  to  order  the  trial  of  one  or  more  feigned  issue  or 
issues  upon  such  point  or  points  as  the  Court  shall  think  proper, 
and  also  to  direct  who  shall  be  the  plaintiff  or  plaintiffs,  and  who 
shall  be  the  defendant  or  defendants,  on  such  trial,  or  otherwise  to 
dispose  of  the  question  or  questions  in  dispute,  and  determine  the 
same  in  a  summary  manner,  and  to  make  such  other  rules  and 
orders  therein,  as  to  costs  and  all  other  matters,  as  may  appear 
to  be  just  and  reasonable."  The  clause  then  goes  on  to  provide 
as  to  the  mode  of  determining  the  question  in  dispute.  That 
statute  contemplates  the  case  where  two  distinct  bodies  of  Com- 
missioners have  assessed  a  party  for  the  same  property.  The 
remedy  Mr.  Margetts  has  is  by  appeal  under  88  Geo.  III.  c.  5,  ss.  8 
and  28,  which  has  not  been  repealed  by  the  recent  statute. 

[  692  ]  Kelli/  and  Andrews,  contra  : 

This  is  a  case  of  double  assessment  for  the  same  property ;  and 
all  that  the  statute  requires  to  be  shown,  in  order  to  give  the  Court 
jurisdiction,  is,  that  the  applicant  has  been  assessed  in  two  different 
parishes  or  places  in  respect  of  the  same  property.  The  words  of 
the  statute  are  amply  sufficient  to  include  the  present  case,  and 
unless  the  Court  give  Mr.  Margetts  relief,  he  will  be  wholly  without 
remedy,  although  he  is  assessed  twice  for  the  same  lands. 

(Pabee,  B.  :  Is  there  no  appeal  to  the  Commissioners,  if  a  party 
be  charged  too  much  ?) 

Yes,  -there  may  be,  where  a  party  is  charged  too  much ;  but  in  this 
case  these  lands  ought  not  to  have  been  assessed  at  all  in  the 
parish  of  Glatton.  The  8th  section  of  88  Geo.  III.  c.  5,  provides, 
that  every  collector  shall  give  notice  of  the  time  appointed  by 
the  Commissioners  for  hearing  appeals,  that  all  persons  who  shall 
think  themselves  overrated  may  know  when  and  where  to  appeal. 
The  23rd  section,  after  providing  that,  in  case  of  controversies  in 
assessing  Commissioners,  the  Commissioners  concerned  are  to  with- 
draw, enacts,  that  all  questions  and  differences  which  shall  arise 
concerning  any  of  the  said  rates,  duties,  and  assessments,  or  the 
collecting  thereof,  shall  be  heard  and  finally  determined  by  the 
said  Commissioners,  in  such  manner  as  by  this  Act  directed,  upon 
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complaint  thereof  made  to  them  by  any  person  or  persons  thereby         in  re 
aggrieved.     That  Act  applies  only  to  overcharges.     It  cannot  be    land"ax. 
said  that  Mr.  Margetts  was  aggrieved  by  an  assessment  under  that 
Act  of  Parliament,  when  he  has  not  an  acre  of  land  within  the 
parish  of  Glatton,  where  he  is  assessed. 

Lord  Abingbr,  C.  B.  : 

I  think  we  have  no  jurisdiction  in  this  case.  The  stat.  1  &  2 
Vict.  c.  58,  s.  2,  in  my  opinion,  applies  to  assessments  by  two 
different  sets  of  Commissioners.  In  that  case  the  Act  authorizes 
us  to  call  upon  the  Commissioners  to  appear,  and  maintain  or 
relinquish  their  respective  assessments.  But  where  a  party  is 
assessed  twice  by  one  set  of  Commissioners,  I  cannot  doubt  *that  [  *693  ] 
the  Commissioners  have  jurisdiction  to  hear  the  appeal. 

Fabke,  B.  : 

The  question  is,  whether  we  have  power  under  this  Act  of 
Parliament  to  grant  this  application,  and  I  am  of  opinion  that  we 
have  no  such  power.  It  appears  to  me  that  under  the  28rd  section 
of  the  Land-tax  Act,  Mr.  Margetts  has  a  power  of  appeal  to  the 
Commissioners,  as  a  person  aggrieved  by  the  assessment.  The  Act 
of  1  &  2  Vict.  c.  58,  s.  2,  applies  to  a  case  where  there  have  been 
two  separate  assessments  to  the  land-tax,  made  by  separate  and 
conflicting  bodies  of  Commissioners.  It  appears  to  me  that  our 
jurisdiction  under  the  Act  fails.  If  the  land  has  been  twice 
assessed  by  one  body  of  Commissioners,  there  must  be  a  remedy 
by  appeal.  It  is,  however,  quite  enough  to  say  that  we  have  no 
jurisdiction. 

GuRNEY,  B.,  concurred. 

RoLFE,  B. : 

I  am  inclined  to  think  that  the  Act  only  applies  to  a  case  where 
land  has  been  assessed  by  two  distinct  bodies  of  Commissioners : 
for  it  enables  the  Court  to  order  an  issue  to  be  tried,  and  to  direct 
who  shall  be  plaintiffs  and  defendants,  as  in  a  case  under  the 
Interpleader  Act,  which  seems  to  imply  that  there  must  be  two  sets 
of  Commissioners,  each  claiming  a  right  to  rate  the  property. 

Eule  discharged. 
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1840.  BIRD  V.  PENRICE. 

Kj-ch.  of  (6  Meeson  &  Welsby,  754— 755;  S.  C.  9  L.  J.  (N.  S.)  Ex.  257.) 

Pleas. 

'  A  declaration  in  assumpsit  contained  a  count  in  the  sum  of  200/.,  for 

'-    '     -*  horse-keep,  and  work  and  labour ;  and  another  count  in  the  like  sum  upon 

an  account  stated.  The  defendant  pleaded,  as  to  all  except  150/.,  non 
assumpsit,  and  as  to  that  sum  payment.  The  cause  was  referred  to  arbitra- 
tion, and  the  arbitrator  awarded,  as  to  the  first  issue,  that  the  verdict  should 
be  entered  for  the  plaintiff ;  and  as  to  the  second  issue,  so  far  as  it  related 
to  150/.,  he  directed  a  verdict  to  be  entered  for  the  defendant,  and  as  to  the 
residue  of  that  issue,  for  the  plaintiff;  and  he  assessed  the  damages  at 
14/.  4«.  9(Ly  that  being  the  balance  which  he  adjudged  to  be  due  to  the 
plaintiff :  Held,  that  the  arbitrator  was  not  bound  to  find  the  first  issue 
distributively,  so  as  to  find  for  the  plaintiff  as  far  as  related  to  H/.  4s,  9tf., 
and  for  the  defendant  as  to  the  residue. 

This  first  count  of  the  declaration  was  in  imlehitatns  assumpsit, 
in  the  sum  of  2002.,  for  horse-keep,  and  work  and  labour;  the 
second,  on  an  account  stated,  for  the  like  sum.     Pleas,  first,  except 
as  to  150{.  14:8.  8d.  non  assumpsit;  secondly,  as  to  that  sum,  pay- 
ment.     The  arbitrator  not  having  determined  the  issue  on  the 
account  stated,  the  Court,  on  a  former  day,  directed  the  award 
to  be  sent  back  to  him  to  be  corrected  in  this  particular.     By  a 
mistake  in  drawing  up  the  rule,  the  cause,  and  not  the  award, 
appeared  to  be  sent  back  to  the  arbitrator.     The  arbitrator  refused 
to  rehear  the  matter  or  to  examine  any  witnesses,  and  he  drew  up 
his  award  in  these  terms :  '^  As  to  the  first  issue  joined  between 
the  parties,  I  direct  that  a  verdict  shall  be  entered  for  the  plaintiff; 
and  as  to  the  second  issue,  as  far  as  it  relates  to  150/.  14^.  8</., 
I  direct  that  a  verdict  be  entered  for  the  defendant,  and  as  to  the 
residue  of  that  issue,  for  the  plaintiff,  and  I  assess  the  damages  at 
14/.  is,  9(/.,  that  being  the  balance  which  I  adjudge  to  be  due  to 
him." 

Bi/les  now  moved  for  a  rule  to  show  cause  why  the  award 
should  not  be  set  aside : 

As  the  cause,  and  not  the  award  merely,  was  referred  back  to  the 
arbitrator,  it  was  his  duty  to  have  reheard  the  case  and  examined 
witnesses;  and  not  having  done  so,  the  award  ought  to  be  set 
aside.  Secondly,  the  plaintiff  having  succeeded  as  to  part  only  of 
the  first  issue,  the  arbitrator  should  have  found  it  distributively, 
in  the  same  manner  as  he  has  done  the  second  issue.  The  declara- 
tion claims  two  distinct  items ;  but,  according  to  this  award,  the 
plaintiff  has  failed  as  to  part,  and  that  ought  to  be  found  for  the 
I  *755  ]       defendant,  as  *he  is  entitled  to  costs  as  to  that  part  in  which  he 
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has  succeeded.     Anderson  v.  Cliaj^man  (i)  shows  that  the  general        Bird 

issue  may  be  found  distributively.     In  Pnidhomme  v.  Fra8er(2),      pbmricb. 

which  was  an  action  for  a  libel,  there  was  but  one  count,  and  a 

plea  of  not  guilty;  the  jury  found  a  verdict  for  the  plaintiff,  and 

also  that  a  great  part  of  the  alleged  libel  did  not  apply  to  him ;  and 

the  Court  decided  that  such  part  of  the  declaration  was  divisible, 

and  that,  in  respect  of  it,  the  defendant  was  entitled  to  costs  as 

to  so  much  of  the  declaration  as  charged   libellous  matter,  the 

innuendoes  respecting  which  had  been  negatived.     In  indebitatus 

assumpsit,  where  several  demands  are  included  in  one  count,  the 

issue  is  necessarily  distributive.     Here  the  arbitrator  should  have 

found,  as  to  the  first  issue,  as  far  as  the  same  related  to  14/.  48.  9({. 

for  the  plaintiff,  and  as  to  the  residue  of  that  issue,  for  the  defendant. 

Lord  Abinoeb,  C.  B.  : 

We  cannot  grant  this  application.  The  arbitrator  was  not 
bound  to  rehear  the  case,  the  only  object  in  sending  the 
case  back  to  him  being  that  the  award  might  be  set  right. 
Secondly,  the  arbitrator  was  not  bound  to  find  the  first  issue 
distributively.  The  plaintiff  in  his  declaration  charges  the 
defendant  with  being  indebted  to  him  in  the  sum  of  2002.,  but 
that  sum  is  not  material,  although  in  an  action  of  debt  the  sum 
was  formerly  held  to  be  so.  There  are  no  distinct  issues  raised 
on  the  first  count.  It  is  a  single  issue,  raising  the  question 
whether  the  defendant  is  indebted  to  the  plaintiff  or  not. 

Alderson,  B.,  concurred. 

Rule  refused, 

GEOEGE  EDMUND   PLATT  and  JUDITH   ANN,    his        is^. 
Wife,  since  deceased,  Plaintiffs  ;  v.  JOHN  EOUTH      £xch,  of 
AND  Others,  Defendants  (8).  r  ^gg  j 

(6  Meeson  &  Welsby,  756—794  ;  S.  C.  10  L.  J.  Ex.  105)  (4). 

J.  B.  by  his  will,  after  directing  his  i^eal  estates  to  be  sold  and  converted 
into  personalty,  gave  the  general  residue  of  his  personal  estate  to  his 
daughter  J.  A,  P.,  J.  R.,  J.  S.,  and  J.  G.,  his  executrix  and  executors,  upon 
trust,  to  permit  his  said  daughter  to  receive  the  rents  and  dividends  thereof 
during  her  life,  and  after  her  decease,  upon  trust,  for  such  person  or  persons 

(1)  5  M.  &  W.  483.  257  ;  H,  C.  10  L.  J.  Ch.  131 ;  affirmed 

(2)  2  Ad.  &  El.  645;  4  Nev.  &  Man.  in  H.  L.  sub  nom.  Drake  v.  J.  -  G,, 
512.  10  CI.  &  Fin.  257).— A.  C. 

(3)  See   the  report  of  this  case  in  (4)  lie  Philbrick's  Settlement  (1865) 
Chancery,  in  52  E.  B.  p.  122  (3  Beav.  5  N.  B.  602,  34  L.  J.  Ch.  368. 
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Platt  (other  than  and  except  J.  W.  and  his  relations,  M.  H.,  and  his  relatione, 

V.  and  the  relations  of  the  late  husband  of  the  testator's  said  daughter, 

RouTH.  j^jj^  every  of  them)  in  such  parts,  shares,  and  proportions,  and  in  such 

manner  and  form,  as  the  said  J.  A.  P.,  whether  sole  or  covert,  should  bv 
will  appoint,  and  in  default  of  appointment,  in  trust  for  the  next  of  kin  of 
D.  E.  And  the  testator  declared,  that  in  case  his  said  daughter  should 
intermarry  with  the  said  J.  W.,  or  any  of  his  relations,  or  should  reside 
with  or  receive  visits  from  him  or  them,  the  bequests  in  her  power  should 
utterly  cease.  After  the  testator's  death,  the  said  J.  A.  P.  married  G.  £.  P., 
and  the  interest  and  dividends  of  the  testator's  residuary  estate  were 
regularly  paid  to  her  until  her  death.  Previously  to  her  death  she  made  a 
will,  and  thereby,  in  exercise  of  the  power  under  her  father's  will,  she  gave 
10,000/.  Consols  to  the  descendants  of  the  before-named  D.  R.,  and  gave  all 
the  rest  of  her  late  father's  property  to  various  persons,  strangers  in  blood 
to  both  her  father  and  herself.  D.  R.  was  the  son  of  a  brother  of  J.  R  the 
testator. 

Held,  Ist,  that,  on  the  death  of  J.  A.  P.  a  duty  of  one  per  cent,  became 
payable  in  respect  of  the  bequest,  in  the  will  of  J.  R.,  of  the  residue  of  his 
estate  and  effects  to  J.  A.  P.,  after  allowing  any  duty  already  paid  in  respect 
thereof. 

2ndly,  that  no  probate  duty  was  payable  upon  the  probate  of  the  will  of 
J.  A.  P.,  in  respect  of  the  estate  and  effects  bequeathed  and  appointed  by 
her  will. 

3rdly,  that  legacy  duty  was  payable  in  respect  of  the  bequests  contained 
in  the  will  of  J.  A.  P.  at  the  same  rate  at  which  it  would  have  been  payable 
if  they  had  been  mere  legacies  given  by  her,  payable  out  of  her  own  personal 
estate. 

By  an  order  of  the  Master  of  the  Bolls  the  following  case  was 
stated  for  the  opinion  of  this  Court. 

[The  facts  are  sufficiently  stated  in  the  judgment  of  the  Court  (i), 
which  was  delivered  by] 

[  787  ]       Lord  Abinoer,  C.  B.  : 

This  was  a  case  directed  by  the  Master  of  the  Bolls  for  the 
opinion  of  this  Court,  as  to  the  probate  and  legacy  duties  payable 
under  the  wills  of  John  Bamsden  and  Judith  Ann  Piatt,  his  daughter. 

It  appears  that  John  Bamsden,  by  his  will  dated  the  10th  day 
of  March,  1825,  after  giving  various  legacies,  and  directing  his 
real  estates  to  be  sold  and  converted  into  personalty,  gave  the 
general  residue  of  his  personal  estate  to  his  daughter  Judith  Ann 
Piatt,  John  Bouth,  John  Sharman,  and  John  Gillett,  his  executrix 
and  executors,  upon  trust,  to  permit  his  said  daughter  to  receive 
the  interest  and  dividends  thereof  during  her  life,  and  after  her 
decease  (subject  to  certain  payments  then  to  be  made),  upon  trust 
for  such  person  or  persons  (other  than  and  except  Joseph  Woodhead, 

(1)  See  also  the  report  of  S,  C,  in  submitted  for  the  opinion  of  the  Court 
Chancery,  52  R.  R.  1 22.    The  questions      will  he  found  on  p.  783,  note  (2).— A.  C. 
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of  Bussia  Bow,  and  his  relations,  Moses  Hoper,  of  Dorset  Street,       Platt 
and  his  relations,  and  the  relations  of  the  late  hasband  of  the       routm. 
said  testator's  said  daughter,  and  every  of  them,  in  such  parts, 
shares,  and  proportions,  and  in  such  manner  and  form,  as  the 
said  Judith  Ann  Platt,  whether   sole  or  covert,   should  by  will 
^appoint,  and  in  default  of  appointment,  in  trust  for  the  next  of      [  *788  ] 
kin  of  Dyson  Bamsden  ;  and  the  testator  declared,  that  in  case  his 
said  daughter  should  intermarry  with  the  said  Joseph  Woodhead 
or  any  of  his  relations,  or  should  reside  with  or  receive  visits  from 
him  or  them,  then  the  bequests  in  her  favour  should  utterly  cease. 
The  testator  died  in  the  month  of  May,  1825,  and  his  will  was 
duly  proved  by  his  executrix  and  executors. 

After  the  testator's  death,  the  said  Judith  Ann  Platt  married 
George  Edmund  Platt,  and  the  interest  and  dividends  of  the 
testator's  residuary  estate  (which  was  very  considerable)  were 
regularly  paid  to  her  until  her  death,  which  happened  on  the 
9th  September,  1887. 

Previously  to  her  death  (namely,  on  the  27th  of  April,  1887), 
she  made  a  will,  and  thereby,  in  exercise  of  the  power  under  her 
father's  will,  she  gave  10,0002.  Consols  to  the  descendants  of  the 
before-named  Dyson  Bamsden,  and  she  gave  all  the  rest  of  her  late 
father's  property  to  various  persons,  strangers  in  blood  both  to 
her  father  and  herself.  Dyson  Bamsden  was  the  son  of  a  brother 
of  John  Bamsden,  the  testator. 

The  points  on  which  the  opinion  of  this  Court  is  desired  are 
these,  as  to  the  legacy  duty  payable  in  respect  to  the  bequests 
contained  in  the  two  wills,  and  as  to  the  liability  of  Judith  Ann 
Piatt's  will  to  the  probate  duty. 

This  question,  so  far  as  regards  the  legacy  duty,  appears  to  us 
to  depend  entirely  on  the  construction  to  be  put  upon  the  18th 
section  of  the  86  Geo.  III.  c.  52,  which  regulates  the  duty  in 
cases  where  legacies  are  given  subject  to  power  of  appointment. 
It  will  be  observed,  that  the  Legislature  in  this  section  refers  to 
two  sorts  of  powers  of  appointment  only :  first,  powers  of  appoint- 
ment to  or  for  the  benefit  of  any  person  or  persons  specially 
named,  or  described  as  objects  of  the  power ;  and  secondly,  general 
and  absolute  powers  of  appointment.  It  is  plain,  from  the  whole 
context  of  the  Act,  that  these  two  classes  of  powers  were  meant 
*to  include  all  possible  cases ;  and  the  question,  therefore,  is,  [  *789  ] 
under  which  class  does  the  power  now  under  consideration  range 
itself.     It  does  not  literally  come  within  either  description.     It 
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Platt       is  not  a  power  to  appoint  for  the  benefit  of  persons  specially  named 

RouTH.       or  described,  for  no  persons  are  either  named  or  described.     It  is 

not  a  general  and  absolute  power;  because  there  are  certain  persons 

and  their  families,  in  whose  favour  the  power  cannot  be  executed. 

In  applying  the  provisions  of  the  Act  to  a  case  like  the  present, 

some  violence,  therefore,  must  be  done  to  the  language  of   the 

clause  in  question ;  and,  after  much  consideration,  we  think  that 

there  is  less  difficulty  in  treating  this  as  a  general  and  absolute 

power,  than  «s  a  power  to  appoint  for  the  benefit  of   persons 

specially  named   or  described.      The  power  is  one  which   might 

have  been  exercised   by  Mrs.  Platt  solely   for  her  own   benefit. 

She  might  have  contracted  debts  to  any  amount  in  her  lifetime, 

and  then  by  her  will  have  directed  the  fund  in  question  to  be 

applied  in  their  discharge ;  nay,  further,  if  she  had  died  indebted, 

and  had  appointed  the  fund  to  strangers,  the  appointees  could 

only  have  taken  subject  to  her  debts;    for  the  rule  of    equity, 

which  subjects  a  fund  so  appointed  to  the  debts  of  the  appointor, 

does  not  appear  to  be  affected  by  the  circumstance,  that  there  are 

certain  persons  to  whom  the  fund  could  not  have  been  given.     The 

question  in  such  cases  is,  not  whether  there  are  persons  to  w  hom  the 

fund  could  not  have  been  given,  but  whether  the  party  executing  the 

power  might  have  executed  it  for  his  own  benefit,  i.e.,  in  payment  of 

his  own  debts ;  and  where  that  is  the  case,  all  appointees  are  held  as 

volunteers,  and  as  being  in  no  better  situation  than  ordinary  legatees, 

taking  by  the  bounty  of  the  appointor,  and  subject  to  his  debts.     See 

the  language  of  Lord  Habdwicke,  in  Lord  Townshend  v.  Windham  (i). 

[  790  ]  Inasmuch,  therefore,  as  the  power  given  to  Mrs.  Platt  is  one 

which  she  might  have  exercised  for  her  own  benefit,  and  under 

an  exercise  of  which  no  one  can  claim  any  right,  except  subject 

to  her  debts ;  and  as  it  is  impossible,  without  manifest  absurdity, 

to  treat  the  persons  in  whose  favour  she  might  appoint  (namely, 

all  mankind  except   three   families)  as  being    persons  specially 

named  or  described ;  we  think  the  power  must  be  treated,  according 

to  the  only  other  alternative  in  the  18th  section,  as  a  general  and 

absolute  power. 

The  same  reasons  which  induced  us  to  put  this  construction  on 
the  18th  section,  also  appeared  to  us  to  establish,  that,  according 
to  the  true  construction  of  the  7th  section,  the  property  subject 
to  the  power  was  personal  estate,  which  Mrs.  Platt  had  power  to 
dispose  of  as  she  should  think  fit. 

(1)  2  Ves.  Sen.  pp.  9,  10. 
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With  regard  to  the  question  of  the  probate  duty(i),  we  are  of       Platt 
opinion,  that  no  duty  is  payable  on  the  probate  of  the  will  of       routh. 
Judith  Ann  Platt,  in  respect  of  the  residuary  estate  of  her  father. 
We  are  aware  that  this  opinion  is  directly  opposed  to  the  decision 
of  this  Court  in  The  Anomey-Oeneral  v.  Staff  (2),  as  also  to  the 
previous  case  of  Palmer  v.  WhiUtiorey  before  the  Vice-Chancellor  (3), 
But  these  cases  both  proceeded  on  the  ground,  that  property 
subject  to  a  general  power  of  appointment  forms  part  of   the 
property  **  for  or  in  respect  of  which  the  probate  is  granted ;  " 
and  it  appears  to  us  impossible  to  reconcile  that  doctrine  with 
the  subsequent  decision  of  the  House  of  Lords,  in  The  Attorney- 
General  V.  Hope  (4).     In  that  case,  which  was  very  fully  considered, 
the  House  of  Lords  held,  that  probate  duty  was  not  payable  in 
respect  of  such  parts  of  the  testator's  assets  as  were  situate  *in       [  *79i  ] 
America  at  the' time  of  his  death ;  and  the  broad  ground  on  which 
that  decision  rested  was,  that  probate  duty  is  granted  in  respect 
of  such  part  only  of  the  assets  as  the  executor  can  recover  by 
virtue  of  the  probate,  being  in  fact  that  property  which,  but  for 
the  will,  the  Ordinary  would  in  early  times   have  been  entitled 
to  apply  in  pios  usiis.    Now,  although  Judith  Ann  Platt  had  what 
we  consider  an  absolute  power  of  appointment  over  the  property 
in  question ;  yet  it  is  clear,  that  the  Ordinary  never  could,  under 
any  circumstances,  have  had  any  right  whatever  to  interfere  with  it ; 
and  it  is  also  certain,  that,  whether  probate  be  granted  or  not, 
the  executor,  qua  executor,  can  have  no  title  to  any  part  of  the 
property.     Lord  Lyndhurst,  in  delivering  the  judgment  of  the 
Court  in  The  Attorney-General  v.  Staffs  said,  that  that  case,  which 
was  exactly  similar  to  the  present,  came  within  the  very  words  of 
the   88th   section  of   55  Geo.  IIL  c.  184.     But   that  is  in  fact 
begging  the  whole  question.     The  words  of  the  88th  section  are, 
that  the  person  applying  for  probate  shall  make  oath  that  the 
estate  and  effects  of  the  deceased,  for  or  in  respect  of  which  the 
probate  is  to  be  granted,  exclusive  of  property  of  which  the  testator 
was  possessed  as  trustee,  and  not  beneficially,  are  under  a  certain 
sum.     The  question  is,  whether  property  circumstanced  like  the 

(1)  By  statute  23  &  24  Vict.  c.  15,  executor,  is  still  material  to  the  inci- 

8.  4,  the  charge  of  probate  duty  was  denoe  of  estate  duty  (see  note  to  S,  C, 

extended  to  cover  property  subject  to  in  Chancery,  52  B.  B.  at  p.  123). — A.  C. 

a  general  power  of  appointment  by  the  (2)  2  Cr.  &  M.  124. 

deceased.    And  now  see  the  Finance  (3)  5  Sim.  178. 

Act,  1894  (57  &  58  Vict.  c.  30),  s.  1.  (4)  37  B.  B.  29  (1   Cr.   M.   &  R. 

But  the  decision  that  such  property  530). 
does  not  pass  to  the  executor,   tjud 
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Platt       present,  is  property  of  the  deceased,  for  or  in  respect  of  which 

RouTH.  the  probate  is  granted;  and  the  House  of  Lords  having  decidetl 
that  the  probate  is  granted  in  respect  only  of  that  property  which, 
but  for  the  will,  the  Ordinary  would  have  been  entitled  to  administer: 
and  it  being  quite  clear,  that  neither  the  Ordinary  nor  the  executor 
ever  could  have  administered  any  part  of  this  property  ;  we  cannot 
hold  that  this  is  property  for  or  in  respect  of  which  the  probate 
is  granted. 

It  might  be  sufficient  for  us  to  stop  here :    to  say,    that  as  it 

[  *792  ]       appears  to  us  impossible  to  reconcile  llie  Attorney-General  •v.  St-ijf 
with  the  subsequent  case  in  the  House  of  Lords,  we  are  boond  to 
act  on  the  latter  authority.    But  it  is  right  we  should  also  a4ld, 
that,  even  independently  of  the  authority  of  the  case  in  the  Hou>« 
of  Lords,  there  would  be  many  serious  difficulties  resulting  from 
the  doctrine  of  The  Attoimey-General  v.  Staff,  which  do  not  seem  to 
have  occurred  to  the  Court  when  that  case  was   decided.     The 
executor  is  the  party  who  is  to  pay  the  duty,  and  the  only  funds  to 
which  he  can  resort  for  reimbursement  are  the  general  assets. 
What  then  is  he  to  do  in  a  case  like  the  present,  where  the  fund  to 
be  appointed  is  very  large,  and  the  general  assets  very  small  ?    It 
may,  and  probably  in  the  present  case  would,  happen  that  the  duty 
would  far  exceed  the  whole  of  the  assets,  which  the  executor  can 
ever  possess.     The  consequence  would  be,  that  he  never  would  lie 
able  to  prove  at  all.     In  the  45th  and  following  sections  of  the 
55  Geo.  III.  c.  184,  provision  is  made  for  enabling   the   Com- 
missioners of  Stamps  to  grant  probate  on  credit,  where  the  assets 
realized  are  not  sufficient  to  enable  the  executor  to  pay  the  duty. 
But  in  such  case,  the  full  amount  is  made  a  debt  due  from  the 
executor ;  and  it  is  plain  from  the  nature  of  the  provisions,  that 
the  Legislature  did  not  contemplate  the  possibility  of  a  case  in  which 
the  duty  could  ever  eventually  exceed  the  amount  of  the  assets 
realized  by  the  executor ;  as  it  certainly  may,  if  the  doctrine  in  Tkf 
Attorney-Oenercd  v.  Staff  is  followed. 

How  is  the  duty  on  the  appointed  fund  to  be  obtained,  in  a  case 
where  the  general  assets  are  in  one  province,  the  province  of 
Canterbury  for  instance,  and  the  appointed  fund  in  another,  the 
province  of  York?  The  executor  proving  in  the  province  of 
Canterbury,  would  certainly  not  be  bound  to  pay  duty  on  the 
appointed  fund ;  and  the  Act  contains  no  provision  obliging  him, 
in  such  case,  to  prove  at  all  in  the  province  of  York.     The  Legis- 

[  *793  ]      lature  *could  hardly  have  meant,  that  the  liability  of  the  appointed 
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fund  to  probate  duty,  shoald  depend  on  the  accident  of  its  being,  or       platt 
not  being,  situate  in  the  same  province  with  the  general  assets.  routu. 

Again,  suppose  the  case  of  the  appointed  fund  being  in  a  foreign 
country,  it  can  hardly  be  contended,  after  The  Aitomey-Oeneral  v. 
Hojye,  that  in  such  a  case  probate  duty  would  be  payable  ;  and  yet 
there  is  no  more  reason  why  it  should  not  be  payable  then,  than 
\vhere  the  funds  are  in  England ;  for  in  neither  case  would  the 
probate  give  any  right  to  the  executor. 

The  language  of  the  Court  in  The  Attoimey-General  v.  Staff  \b — 
**  The  property  by  the  execution  of  the  power  of  appointment 
became  liable  to  her  debts,  and  became  her  personal  estate;  she 
had  an  absolute  control  over  it."  If  this  be  the  correct  test  as  to 
the  liability  to  probate  duty,  it  will  include  the  case  of  a  power  to 
appoint  a  sum  to  be  raised  out  of  real  estate,  as  well  as  the  power 
to  appoint  personal  estate;  and  surely  it  would  be  a  strange 
anomaly,  that  probate  duty  should  be  payable  in  respect  of  a  charge 
on  real  estate,  created  by  virtue  of  a  power,  when  it  is  clear  no 
such  duty  is  payable  where  the  charge  is  created  by  the  owner  of 
the  fee-simple. 

We  have  pointed  out  these  incongruities  (and  many  more  might 
be  suggested)  for  the  purpose  of  showing,  that,  in  following  the 
principle  established  by  the  case  of  The  Attoiney-General  v.  Hopey 
we  are  taking  the  course,  not  only  consistent  with  the  decision  of 
the  House  of  Lords,  but  also,  as  it  appears  to  us,  most  conformable 
to  the  spirit  and  intention  of  the  Act. 

It  will  be  observed,  that,  according  to  our  view  of  this  subject, 
the  Vice-Chancellor  was  right  in  the  case  of  Vandiest  v.  Fynmore  (i), 
which  was  after  the  case  of  The  Attorney-General  *v.  Staff,  in  [•794] 
holding  that  probate  duty  was  not  there  payable.  But  we  feel 
bound  to  add,  that  we  do  not  concur  in  the  reasons  in  which  his 
Honour  is  represented  as  considering  that  case  distinguishable  from 
those  which  had  preceded  it. 

On  these  grounds,  we  propose  to  return  the  following  certificate 
in  answer  to  the  questions  submitted  to  us  by  the  Master  of  the 
Bolls  (2) : 

First.  We  are  of  opinion,  that,  on  the  death  of  Judith  Ann 
Platt,  a  duty  of  one  per  cent,  became  payable  in  respect  of  the 

(1)6  Sim.  570.  duty  payable  in  respect  of  the  bequest, 

(2)  The  questions  for  the  opinion  of  in  the  said  will  of  John  Bamsden,  of 

the  Court  were  :  the  residue  of  his  estates  and  effects  to 

1.  On  what  principle  is  the  legacy  Judith  Ann  Platt  to  be  calculated? 
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bequest  in  the  will  of  John  Bamsden  of  the  residue  of  his  estate 
and  effects  to  the  said  Judith  Ann  Platt,  after  allowing  any  duty 
already  paid  in  respect  thereof. 

Secondly  and  thirdly.  We  are  of  opinion  that,  no  probate  duty 
is  payable  upon  the  probate  of  the  will  of  the  said  Judith  Ann 
Platt,  in  respect  of  the  estate  and  effects  bequeathed  and  appointed 
by  her  said  will  as  aforesaid. 

Fourthly  and  fifthly.  We  are  of  opinion,  that  legacy  duty  is 
payable  in  respect  of  the  bequests  contained  in  the  will  of  the  said 
Judith  Ann  Platt,  at  the  same  rate  at  which  it  would  have  been 
payable,  if  they  had  been  mere  legacies  given  by  her,  payable  out 
of  her  own  personal  estate. 


1840. 

Eapch,  of 
Pleas, 

[  79"  ] 


KINLOCH  AND   Another   v.   NEVILE. 

(6  Meeson  &  Welsby,  79o— 806 ;  S.  C.  10  L.  J.  Ex.  248.) 

To  an  action  of  trespass  qu.  cLfr,^  the  defendant  pleaded  a  right  of  way 
across  the  locus  in  quo  for  the  occupiers  of  B.  field,  on  foot  and  with  cattle 
and  carriages,  enjoyed  as  of  right  and  without  interruption  for  twenty  year, 
before  the  commencement  of  the  suit,  under  the  I^sciiption  Act,  1832 
(2  &  3  Will.  lY.  c.  71).  The  replication  traversed  so  much  of  the  alleged  right 
of  way  as  was  claimed  to  be  used  with  carriages,  and  as  to  the  residue  of  the 
plea,  set  forth  an  Act  of  Parliament  (the  Trent  Navigation  Act,  23  Oeo.  III. 
c.  48)  under  which  the  Trent  Navigation  Company,  before  the  commencement 
of  the  twenty  years,  made  a  haling-path  for  towing  vessels  along  the  river, 
across  the  hms  in  quo,  into  B.  field ;  that  after  the  commencement  of  the 
twenty  3^ears,  under  the  powers  of  another  Act  of  Parliament  (the  Dunham 
Bridge  Act,  11  Geo.  lY.  c.  Ixvi.)*  another  haling-path  was  set  out  nearer  to 
the  river,  but  also  across  the  locus  in  quo  and  into  B.  field,  and  that  there- 
upon the  Navigation  Company  abandoned  the  former  haling-path,  which 
thenceforth  ceased  to  be  used  as  such  :  that,  before  and  at  the  commencement 
of  the  twenty  years,  the  occupiers  of  B.  field  used  and  enjoyed,  as  of  right 
and  without  iuten-uption,  by  virtue  and  imder  the  provisions  of  the  first  Act 
of  Parliament,  a  way  along  the  first- mentioned  haling-path,  acroes  the  htcus 
in  quo,  on  foot  and  with  cattle,  which  right  of  way  ceased  and  determined  on 
the  abandonment  of  that  haling-path :  but  that,  from  that  time  until  the  com- 
mencement of  the  suit,  the  occupiers  of  B.  field,  claiming  right  to  the  way. 


2.  Whether  pi-obate  duty  is  payable 
upon  the  probate  of  the  will  of  the 
said  Judith  Ann  Platt,  in  respect  of 
the  said  estate  and  effects  bequeathed 
and  appointed  by  her  said  will  as 
aforesaid :  and  if  the  Court  shall  be  of 
opinion  that  probate  duty  is  payable 
only  in  respect  of  some  portion  of  the 
said  estates  and  effects,  then, 

3.  In  respect  of  what  portion  of  such 
estate    and    effects    is   probate    duty 


payable  ? 

4.  Whether  legacy  duty  is  payable 
in  respect  of  the  several  bequests  con* 
tained  in  the  said  will  of  the  said 
Judith  Ann  Platt:  and  if  the  Court 
shall  be  of  opinion  that  legacy  dut}* 
is  payable  in  respect  thereof,  then, 

o.  At  what  rate  is  the  legacy  duty 
payable  in  respect  of  the  said  several 
bequests  respectively  to  be  calculated  ? 
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as  a  continuation  of  the  right  before  enjoyed  by  them  under  the  Act  of       Kinlogh 

Parliament,  continued  to  use  the  same  way;  which  way,  and  the  use  and        ^^_^' 

enjo}anent  thereof  along  the  haling-path  as  aforesaid,  is  the  same  way,  and 

the  same  use  and  enjoyment  theteof  as  in  the  plea  mentioned,  except  as  tb 

the  user  with  carriages :  Held,  on  demurrer,  that  the'  replication  was  good : 

that  it  disclosed  facts  showing  that  tlie  defendant's  tiser,  although  as  of 

right  and  without  interruption  during  the  twenty  years,  within  the  meaning 

of  the  Prescription  Act,  1832,  ss.  2  and  5,  was  not  such  as  would,  before  that 

statute,  have  been  sufficient  to  prove  a  claim  by  prescription  or  non-eJcisting 

grant :  and  that  those  facts  must  be  replied  specially,  and  could  not  have  been 

given  in  evidence  under  a  travetse  of  the  right  of  way  alleged  in  the  plea. 

Trespass  for  breaking  and  entering  a  close  of  the  plains 
tififs,  situate  at  the  parish  of  Newton,  in  the  county  of  Lincoln^ 
(describing  its  abuttals),  and  pulling  down  posts  and  rails  standing 
thereon,  &c. 

The  defendant,  by  his  fourth  plea,  alleged  an  enjoyment  for 
twenty  years  next  before  the  commencement  of  the  suit,  by  the 
respective  occupiers  for  the  time  being  of  a  close  called  the  Breast 
Field,  situate  in  the  parish  aforesaid,  and  adjoining  to  the  said 
close  in  which  &c.,  of  a  general  right  of  way  from  the  Breast  Field 
towards,  unto,  into,  through,  over,  and  along  the  close  in  which  &c., 
and  from  thence  unto  and  into  a  common  Queen's  highway,  and 
back  again,  &c.,  on  foot,  with  cattle,  and  with  carts,  waggons,  and 
other  carriages,  &c. ;  and  justified  the  trespasses  in  exercise  of 
such  right  of  way.  The  fifth  plea  alleged  the  existence  of  a 
common  and  public  highway  into,  through,  over,  and  along  the 
close  in  which  &c.,  for  the  purpose  of  fetching,  drawing,  loading, 
and  taking  away  all  such  lime  and  coal,  and  other  materials,  as 
might  be  landed  on  a  certain  public  landing-place  adjoining  the 
said  close  in  which  &c.,  and  a  certain  public  navigable  river  called 
the  river  Trent,  *from  boats,  barges,  and  other  vessels  in  the  said  [  ♦796  ] 
river,  and  justified  the  trespasses  in  the  use  of  such  highway,  for 
the  purpose  of  fetching  &c.,  lime,  coal,  and  other  materials  which, 
just  before  the  times  when  &c.,  had  been  landed  on  the  said 
landing-place  from  boats,  barges,  and  other  vessels  in  the  said  river. 

Beplication  to  the  fourth  plea,  as  to  so  much  thereof  as  relates 
to  the  allegation  of  a  right  of  way  with  carts,  waggons,  and  other 
carriages,  and  to  the  exercise  of  the  way  with  carts,  waggons,  and 
other  carriages,  traversing  such  right.  And  as  to  the  residue  of 
the  plea,  that,  after  the  making  and  passing  of  a  statute  made  and 
passed  in  the  23rd  year  of  the  reign  of  his  Majesty  King  George 
the  Third,  intituled  "  An  Act  for  improving  the  Navigation  of  the 
River  Trent,  from  a  place  called  Willden  Ferry,  in  the  counties  of 
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[  *797  ] 


Derby  and  Leicester,  or  one  of  them,  to  Gainsborough,  in  the  coanty 
of  Lincoln,  and  for  empowering  persons  navigating  vessels  thereon 
to  hale  the  same  with  horses  "  (i),  and  before  the  commencement 
of  the  said  period  of  twenty  years  in  the  said  fourth  plea  men- 
tioned, to  wit,  on  the  1st  day  of  January,  1785,  the  Company 
of  Proprietors  of  the  River  Trent  Navigation,  in  the  said  Act 
mentioned,  and  by  virtue  of  and  according  to  and  in  pursuance  of 
the  said  Act,  did  set  out,  and  from  thence  until  the  abandonment 
thereof  hereinafter  mentioned,  did  use,  a  certain  convenient  and 
sufficient  path  for  haling,  towing,  and  drawing,  by  men  or  with 
horses,  any  boats,  ^barges,  keels,  or  other  vessels  using  the  said 
navigation ;  which  said  path  was  a  certain  path  from  and  out  of 
the  said  common  highway  towards,  unto,  into,  and  through  the 
said  close  in  which  &c.,  unto,  into,  and  through  the  said  close 
called  the  Breast  Field.  And  the  plaintiffs  further  say,  that 
afterwards,  and  since  the  commencement  of  the  said  period  of 
twenty  years  in  the  said  fourth  plea  mentioned,  and  before  the 
first  of  the  said  times  when  &c.  in  the  declaration  mentioned,  and 
after  the  passing  of  a  statute  made  and  passed  in  the  11th  year  of 
the  reign  of  King  George  IV.,  intituled  "  An  Act  for  building  a 
Bridge  over  the  river  Trent,  from  Dunham,  in  the  county  of 
Nottingham,  to  the  opposite  shore  in  the  county  of  Lincoln," 
(11  Geo.  IV.  c.  Ixvi.),  to  wit,  on  the  1st  day  of  January,  1833,  the 
Dunham  Bridge  Company^  in  the  said  secondly  recited  Act 
mentioned,  did,  under  and  by  virtue  and  in  pursuance  of  the  said 
Iast*mentioned  Act  of  Parliament,  for  the  length  of  sixty  yards 
next  to  the  Dunham  Bridge  in  the  said  Act  mentioned,  being  part 
of  the  length  of  the  path  next  hereinafter  mentioned,  set  out  and 
make,  and  the  said  Company  of  the  Proprietors  of  the  River  Trent 
Navigation  did,  under  and  by  virtue  and  in  pursuance  of  the  first- 
mentioned  Act,  for  the  residue  of  the  length  of  the  path  next 
hereinafter  mentioned,  set  out  and  make,  and  the  last-mentioned 
Company  have  from  thence  hitherto  used  and  maintained,  one 


(1)  23  Geo.  ni.  c.  48:  the  92nd 
section  whereof  enacts,  *'That  all 
owners  and  occupiers  of  lands  through 
which  the  said  haling-path  shall  be 
made,  shall  have  free  liberty  to  use 
the  said  haling-path  as  a  foot-way, 
bridle-way,  or  diift-way  for  their 
cattle,  to,  from,  or  through  their 
respective  lands,  and  to  or  from  their 
proper  watering  places   at    the    said 


river  .  .  .  and  all  persons  authorized 
to  use  the  said  haling-path,  by  them- 
selves or  with  horses  (not  drawing),  or 
other  cattle  as  aforesaid,  shall  be  liable 
to  the  like  penalties  and  forfeitures  for 
any  trespasses  or  neglectt^  hereinbefore 
specified,  or  owners,  or  drivers,  or 
horses,  employed  in  haling  boats,  &c., 
are  subject  to  by  virtue  of  this  Act," 
&c. 
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other  sufficient  and  convenient  path,  nearer  than  the  said  first-  Kinlocr 
mentioned  path  to  the  said  river,  for  haling,  towing,  or  drawing  by  Nbvilb. 
men  or  with  horses,  any  boats,  barges,  keels,  or  other  vessels  using 
the  said  navigation ;  the  said  secondly  mentioned  path  being  so 
made  as  aforesaid  in  a  continaoas  line  from  and  out  of  the  said 
highway  towards,  unto,  into,  and  through  the  said  close  in  which, 
&c.,  unto,  into,  and  through  the  said  close  called  the  Breast  Field : 
and  the  said  Company  of  Proprietors  of  the  River  Trent  Navigation 
did  thereupon,  after  the  said  secondly  mentioned  path  had  been  so 
set  out  and  made  as  aforesaid,  *and  within  twenty  years  next  before  [  *798  ] 
the  commencement  of  this  suit,  and  before  the  first  of  the  said 
times  when  &c.  in  the  declaration  mentioned,  to  wit,  on  the  day 
and  year  last  aforesaid,  wholly  abandon  the  said  first-mentioned 
haling-path,  which  thereupon  did  cease,  and  from  thence  hitherto 
hath  ceased,  to  be  or  to  be  used  as  such  haling-path  as  aforesaid ; 
and  from  the  time  of  the  said  abandonment  of  the  said  first- 
mentioned  haling-path  hitherto,  the  said  secondly  mentioned 
haling-path  hath  been  and  still  is  the  only  haling-path  to,  from, 
through,  or  in  the  said  close  in  which  &c.,  and  also  the  only  haling- 
path,  to,  from,  through,  or  in  the  said  close  called  the  Breast  Field. 
And  the  plaintiffs  further  say,  that  before  and  at  the  time  of  the 
commencement  of  the  period  of  twenty  years  in  the  said  plea 
mentioned,  until  the  said  abandonment  of  the  said  first-mentioned 
path,  the  occupiers  of  the  said  close  called  the  Breast  Field  actually 
had,  used,  and  enjoyed,  and  were  respectively  accustomed  to  have, 
use,  and  enjoy,  as  of  right  and  without  interruption,  by  virtue  of 
and  under  the  provisions  of  the  said  first-mentioned  Act,  but  not 
under  any  other  right  or  title,  a  way  in  and  along  the  said  first- 
mentioned  haling-path,  for  themselves  and  their  servants  to  go, 
return,  pass,  and  repass,  on  foot  and  with  horses,  mares,  geldings, 
sheep,  and  cattle,  from  the  said  close  called  the  Breast  Field 
towards,  unto,  and  into,  through,  over,  and  along  the  said  close  in 
which  &c.,  and  from  thence  unto  and  into  the  said  highway,  and 
so  from  thence  back  again,  from  the  said  highway  towards,  unto, 
into,  and  through  the  said  close  in  which  &c.,  unto  and  into  the 
said  close  called  the  Breast  Field,  every  year  and  all  times  of  the 
year,  at  his  or  their  free  will  and  pleasure,  as  to  the  said  close 
called  the  Breast  Field  belonging  and  appertaining:  which  said 
right  of  way,  during  the  period  of  twenty  years  in  the  said  fourth 
plea  mentioned,  and  before  the  first  of  the  said  times  when  &c.  in 
the  declaration  mentioned,  ceased  and  determined  upon  and  by 
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KiNLocH  virtue  of  the  said  making  of  the  said  secondly  ^mentioned  haling- 
Nkvile.  path,  and  the  said  abandonment  of  the  said  first-mentioned  halin^- 
[  *799  ]  path.  And  the  plaintiffs  further  say,  that  from  the  time  when  the 
said  first-mentioned  haling-path  was  so  abandoned  as  aforesaiti. 
and  ceased  to  be  such  haling-path  as  aforesaid,  until  the  commence- 
ment of  this  suit,  the  respective  occupiers  for  the  time  being  of 
the  said  close  called  the  Breast  Field,  claiming  right  to  the  way 
hereinafter  mentioned,  as  and  by  way  of  a  continuation  of  the  said 
right  so  by  the  respective  occupiers  for  the  time  being  of  the  said 
close  called  the  Breast  Field,  by  virtue  of  and  under  the  provision^ 
of  the  said  first-mentioned  Act,  previously  had,  used,  and  enjoyed 
as  aforesaid,  continued  to  use  and  enjoy,  and  were  respectively 
accustomed  to  use  and  enjoy,  and  had  actually  had,  used,  and 
enjoyed,  as  of  right  and  without  interruption,  in  and  along  the  said 
first-mentioned  haling-path,  the  same  way  as  aforesaid  (describing 
it  as  before)  :  And  the  plaintiffs  further  say,  that  the  said  way,  and 
the  said  use  and  enjoyment  thereof  in  and  along  the  said  first- 
mentioned  haling-path,  was  and  is  the  same  way,  and  the  same 
use  and  enjoyment  thereof,  as  the  way,  and  the  use  and  enjoyment 
thereof,  in  the  said  fourth  plea  mentioned,  except  so  far  as  the 
plea  alleges  the  same  to  be  a  way  for  carts,  waggons,  and  other 
carriages,  and  not  another  or  a  different  way,  use,  or  enjoyment, 
and  that  there  was  no  origin,  title,  or  ground  for  the  said  alleged 
right  of  way,  so  far  as  the  same  does  not  relate  to  carts,  waggons, 
and  carriages,  which  was  so  used  and  enjoyed  as  in  the  said  fourth 
plea  and  in  this  replication  mentioned,  except  the  said  fiirst- 
mentioned  Act  of  Parliament.     Verification. 

The  defendant,  as  to  so  much  of  this  replication  as  related  to  the 
allegation  in  the  plea  of  the  right  of  way  with  carriages,  joined 
issue  thereon :  and  as  to  the  residue  of  the  replication,  demurred 
specially,  assigning  for  causes,  that  the  said  replication  is  double. 
in  this,  that  it  states  several  distinct  and  material  issues :  that  the 
plaintiffs  ought  either  to  have  traversed  the  matters  contained  in 
[  *8oo  ]  the  ^fourth  plea,  or  to  have  confessed  and  avoided  such  matters ; 
that  the  plaintiffs  have  in  their  replication  set  out  another  and 
different  right  of  way,  and  averred  it  to  be  the  same  right  of  way 
and  identical  with  that  claimed  by  the  defendant  in  his  said  foorih 
plea,  as  to  the  said  close  called  the  Breast  Field  belonging  and 
appertaining ;  and  that  the  said  replication  is  argumentative,  and 
no  certain  or  specific  issue  csui  be  taken  thereon,  &c.  The  following 
point  was  also  stated  in  the  margin :  That  the  right  of  way  in  the 
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fourth  plea  and  in  the  introductory  part  of  the  said  replication      kinloch 
mentioned,  did  not  cease  by  the  setting  out  and  making  of  the  said      kevilb. 
haling-path  by  the  Dunham  Bridge  Company  of  Proprietors  of  the 
Hiver  Trent  Navigation,  as  in  the  replication  mentioned.     Joinder 
in  demurrer. 

To  the  5th  plea,  the  plaintiffs  new  assigned,  that  they  issued 
their  writ,  &c.,  not  only  for  the  several  trespasses  in  the  intro- 
ductory part  of  the  said  5th  plea  mentioned,  and  therein  attempted 
to  be  justified,  but  also  for  that  the  defendant,  on  the  said  several 
days  and  times  &c.,  broke  and  entered  the  said  close  of  the  plain- 
tiff, &c.  &c.,  which  are  other  and  different  trespasses  than  the  said 
trespasses  in  the  said  5th  plea  mentioned,  and  therein  attempted  to 
be  justified,  &c. 

Plea  to  the  new  assignment,  setting  up  the  same  right  of  way  as 
alleged  in  the  4th  plea :  to  which  there  was  a  replication  in  the  same 
terms  as  the  replication  to  the  4th  plea,  which  was  followed  also  by 
a  similar  joinder  of  issue,  demurrer,  and  joinder  in  demurrer. 

The  case  was  now  argued  by 

Bayley  for  the  defendant,  in  support  of  the  demurrer : 

The  replications  are  bad  :  they  do  not  in  any  way  meet  the  right 
set  up  by  the  pleas.  The  defendant  claims  a  general  right  of  way, 
on  foot,  and  with  cattle  and  carriages,  from  the  Breast  Field,  over 
the  plaintiff's  close,  into  a  highway,  and  back  again.  The  plaintiffs, 
in  answer  to  this  claim,  after  traversing  the  right  so  far  as  it  is 
claimed  to  *be  used  with  carriages,  set  forth  an  Act  of  Parliament,  [  *80i  ] 
under  which  they  say  a  haling  or  towing  path  was  set  out  by 
the  Trent  Navigation  Company,  before  the  commencement  of  the 
period  of  twenty  years  mentioned  in  the  pleas,  and  another  Act 
under  which  that  path  was  discontinued  as  a  haling-path  and 
another  made  and  used  instead  of  it,  within  the  twenty  years; 
and  then  allege  that  the  occupiers  of  the  Breast  Field  continued 
to  use  the  former  after  its  abandonment,  and  that  the  way  so 
used  is  that  alleged  in  the  pleas;  and  that  the  defendant  has 
no  other  right  except  under  the  Act  of  Parliament.  But  that  is 
not  the  right  claimed  by  the  pleas ;  what  they  claim  is  a  drift-way 
in  respect  of  the  occupation  of  the  Breast  Field.  The  plaintiffs 
ought  to  have  traversed  the  right  of  way  as  alleged.  Again,  the 
replication  does  not  show  that  the  defendant  has  any  connexion 
with  the  Trent  Navigation  Company,  but  only  that  he  has  in  fact 
used  the  path. 
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KiKLocn         (Aldkrboh,  B.  :    What  is  the  replication  but  a  denial  of  the 
Nbvilb.      defendant's  user  as  of  right?) 

Yes — but  it  is  an  argumentative  instead  of  a  direct  denial. 

(Lord  Abinoer,  G.  B.  :  It  seems  to  me  that  the  plaintiffs  should, 
at  all  events,  have  shown  in  their  replication  that  the  right  of  the 
defendant  was  connected  with  the  user  of  the  towing-path  under 
the  Act :  that,  however,  would  only  have  been  an  argumentative 
denial  of  the  right  alleged.) 

The  Court  then  called  on 

Waddirujfon  to  support  the  replications : 

The  question  in  this  case  turns  on  the  construction  of  the 
Prescription  Act,  2  &  3  Will.  IV.  c.  71,  and  it  becomes  necessary 
to  refer  to  that  Act,  and  to  the  cases  decided  on  it,  to  show  that,  in 
the  present  case,  the  plaintiffs  could  not  have  pleaded  otherwise  in 
confession  and  avoidance  of  the  pleas.  The  2nd  section  of  the  Act 
provides,  that  no  claim  to  any  way  or  other  easement,  &c.,  when 
it  shall  have  been  actually  enjoyed  by  any  person  claiming  right 
thereto,  without  interruption,  for  the  full  period  of  twenty  years, 
[  *802  ]  shall  be  ^defeated  or  destroyed  by  showing  only  that  it  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  &c. 
Then  the  5th  section  prescribes  the  mode  of  pleading  and  replying 
to  such  rights :  enacting,  ''  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein,  before  the  passing  of 
this  Act,  it  would  have  been  necessary  to  allege  the  right  to  have 
existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof,  as  of  right,  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed,  for  and  during  such  of  the 
periods  mentioned  in  this  Act,  as  may  be  applicable  to  the  case, 
&c.;  and  if  the  other  party  shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disability,  contract,  agreement,  &c.,  or  on 
any  cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the 
simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged  and 
set  forth  in  answer  to  the  allegation  of  the  party  claiming,  and 
shall  not  be  received  in  evidence  on  any  general  traverse  or  denial 
of  such  allegation."  Now,  here  the  facts  alleged  in  the  replication, 
are  consistent  with  the  simple  fact  of  enjoyment  by  the  defendant, 
as  of  right  and  without  interruption.  It  confesses  a  user  of  twenty 
years;  but  shows  that,  before  the  commencement  of  the  twenty 
years,  a  certain  state  of  things  existed  which  gave  rise  to  and 
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authorized  that  user;   that  that  state  of  things  ceased  to  exist      Kinlooh 

mm 

within  the  twenty  years ;  but  that  the  defendant's  user,  notwith-  nev'ilb. 
standing  continued.  It  admits  an  adverse  enjoyment  down  to  the 
commencement  of  the  suit — but  an  enjoyment  originating  under 
the  authority  of  the  Act  of  Farhament,  and  in  no  other  right.  It 
is  clear,  that  up  to  the  period  of  the  abandonment  of  the  first 
haling-path,  this  was  a  strictly  rightful  enjoyment,  under  the 
28  Geo.  III.  c.  48,  s.  92 :  then  the  replication  goes  on  to  state  a 
continuance  of  the  user  after  such  abandonment ;  but  it  cannot  be 
said  that  the  same  right  which  existed  only  by  virtue  of  a  kind  of 
Parliamentary  contract  between  the  owners  of  the  land  and  the 
*Canal  Company, — could  continue  after  the  legal  abandonment  of  [  *^^^  1 
the  way  by  the  latter.  When  the  land  could  not  be  otherwise 
used,  it  was  reasonable  that  the  way  should  be  enjoyed;  but 
inasmuch  as,  by  the  Act  of  Parliament  (i),  the  soil  of  the  haling- 
path  remained  in  tlie  owner  of  the  land,  why  should  the  easement 
continue,  when  it  was  no  longer  used  as  a  haling-path,  and  the 
owner  had  it  in  his  power  to  resume  all  his  original  rights  ?  It 
reverted  to  him  free  from  the  easement,  which  was  no  longer 
necessary.  This  is  not  such  a  user  as  could  have  been  inferred 
from  prescription  or  a  lost  grant  before  the  Act ;  but  the  circum- 
stances disclose  (in  the  words  of  s.  2,)  '^a  way  in  which  the 
easement  is  defeated,  other  than  by  showing  that  it  was  first 
enjoyed  before  the  twenty  years ; "  and  therefore  they  may  be 
given  in  evidence  to  defeat  it, — but  not  without  pleading  them. 
There  is  a  user  throughout,  **as  of  right,  and  without  interrup- 
tion : "  first,  under  the  Act  of  Parliament,  and  then  as  an  adverse 
enjoyment  claimed  in  continuation  of  the  former  right.  No  doubt, 
if  the  latter  had  continued  for  twenty  years,  it  could  not  have  been 
avoided.  In  BrUfht  v.  Walker  {2),  the  qualities  of  the  enjoyment 
necessary  to  clothe  the  party  with  the  right,  under  this  statute, 
were  fully  considered.  Parke,  B.,  says — "In  order  to  establish  a 
right  of  way,  and  to  bring  the  case  within  this  section  (s.  2),  it 
must  be  proved  that  the  claimant  has  enjoyed  it  for  the  full  period 
of  twenty  years,  and  that  he  has  done  so  *  as  of  right,*  for  that  is 
the  form  in  which  (by  s.  5)  such  a  claim  must  be  pleaded ;  and  the 
like  evidence  would  have  been  required  before  the  statute,  to  prove 
a  claim  by  prescription  or  non-existing  grant.  Therefore,  if  the 
way  shall  appear  to  have  been  enjoyed  by  the  claimant,  not  openly 
and  in  the  manner  that  a  person  rightfully  entitled  would  have 

(1)  2.3  Geo.  III.  c.  48,  8.  25.  (2)  40  R.  B.  536  (1  Cr.  M.  &  E,  211), 
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KiNLocH  used  it,  but  by  stealth,  as  a  trespasser  would  have  done — if  he 
Nbvile.  shall  *have  occasionally  asked  the  permission  of  the  occupier  of 
[  '^0^  ]  the  land — no  title  would  be  acquired,  because  it  was  not  enjoyed  *  as 
of  right.'  The  same  doctrine  is  laid  down  in  Tickle  v.  Brown  uu 
and  Beasley  v.  Clarke  (2).  The  enjoyment  necessary  to  give  a  tille, 
therefore,  does  not  mean  enjoyment  adversely,  but  enjoyment 
openly,  without  force  or  fraud — nee  ri,  nee  clam,  nee  precarie. 

(Aldbrson,  B.  :  You  say  you  could  not  safely  traverse  the  right, 
because  there  has  been  a  continuous  adverse  user  for  the  whole 
period.) 

Yes — a  continuous  user  as  of  right ;  but  which  is  shown,  by  the  facts 
averred  in  the  replication,  not  to  be  such  as  that  a  title  by  prescrip- 
tion or  lost  grant  could  be  inferred  from  it.  Then  is  it  sufficiently 
avoided  ?  It  clearly  is,  if  the  right  ceased  on  the  abandonment  of 
the  haling-path ;  which  is  a  matter  to  be  replied,  because  it  does 
not,  like  leave  asked,  break  the  continuity  of  the  twenty  ^-ears*  user, 
but  is  consistent  with  it.  The  plaintiffs  admit  that  the  defendant's 
user  was  an  enjoyment  under  a  claim  of  right,  (which  is  what  is 
meant  in  s.  5,)  although  not  such  as  to  confer  a  right  in  law,  when 
inquired  into.  This  is,  in  truth,  an  agreement  beginning  before  the 
commencement  of  the  twenty  years,  but  extending  over  only  a  part 
of  that  period.  Unity  of  possession  for  a  part  of  the  time  may  be 
shown  under  the  general  traverse ;  because,  there  the  easement  is 
not  enjoyed  as  an  easement :  Onley  v.  Gardiner  (3). 

(Lord  Abinger,  G.  B.  :  Was  it  necessary  to  do  more  than  to  put 
upon  the  record  the  right  under  which  the  defendant  was  entitled, 
and  the  determination  of  it  ?) 

At  all  events,  the  rest  of  the  replication  is  only  surplusage.  It  is 
objected  that  an  issue  could  not  be  taken  on  it ;  but  the  defendant 
might  have  denied  the  abandonment,  or  that  his  right  was  solely 
under  the  Act,     *     *     * 

[  805  ]  Bayley,  in  reply  [cited  Wgham  v.  Rabett  (4)], 

Lord  Abinger,  C.  B.  : 

I  am  of  opinion,  on  consideration,  that  the  replication  is  sufficient. 

(1)  43  E.  R.  358  (4  Ad.  &  El.  382  ;    (3)  51  R.  R.  704  (4  M.  &  W.  496), 

6  Nev.  &  Man.  230).  (4)  50  R.  R.  811  (5  Bing.  X.  C.  622; 

(2)  42  R.  R.  704  (2  Bing.  N.  C.  705 ;   7  b'cott,  827). 
?  Scott,  25S). 
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If  the  plaintiffs  had  simply  traversed  the  right  as  alleged,  and  then  kinloch 
shown  on  the  trial  the  facts  as  they  are  set  forth  in  the  replication,  nevilk. 
the  answer  would  have  been,  that  they  ought  to  have  been  pleaded, 
because  they  admit  a  continued  adverse  user  during  the  twenty 
years.  The  replication  is  not  vitiated  by  the  admission  of  the  right 
during  a  part  of  the  time ;  it  is  only  putting  on  the  record  more 
than  is  necessary.  Here  the  plaintiffs  have  confessed  the  whole, 
and  avoided  the  whole.  Another  question  arises,  as  to  whether  the 
right  given  by  the  Act  to  use  the  haling-path  has  ceased.  That  is  a 
question  of  *law,  and  if  the  plaintiffs  have  failed  to  show  that,  they  [  *S06  ] 
have  shown  nothing.  I  am  of  opinion  that  it  has  ceased.  (His 
Lordship  read  the  92nd  section.)  The  intention  of  the  Act  was, 
that,  BO  long  as  there  was  a  haling-path,  the  owners  and  occupiers 
of  the  land  over  which  it  passed  should  have  a  right  to  use  it,  and 
no  longer.  I  think,  therefore,  that  the  plaintiffs  are  entitled  to 
judgment. 

Alderson,  6. : 

I  am  of  opinion  that  the  proper  construction  of  Lord  Tenterden's 
Act  is  that  for  which  Mr,  Waddington  has  contended.  If  a  parol 
permission  extends  over  the  whole  of  the  twenty  years,  the  party 
enjoys  the  way  as  of  right  and  without  interruption  for  the  twenty 
years ;  not  so,  if  the  leave  given  be  from  time  to  time  within  the 
twenty  years.  The  5th  section  creates  the  diflBculty.  The  Act, 
however,  does  not  alter  the  nature  of  the  right  necessary  to  give  a 
legal  title.  The  party  who  avers  the  right  must  mean  such  as  could 
be  inferred  to  exist  by  custom,  prescription,  or  non-existing  grant : 
and  the  other  party  must  show  in  his  answer  that  there  is  no  right 
of  that  nature.  Here  the  replication  states,  that,  within  twenty 
years  before  the  commencement  of  the  suit,  the  haling-path  was 
shifted,  and  the  previous  one  abandoned.  If  so,  according  to  the 
Act  of  Parliament,  the  defendant's  right  to  use  it  ceased.  So  that 
the  replication  shows  that  the  defendant  could  not  have  exercised 
the  right  either  by  custom,  prescription,  or  grant,  and  is  therefore 
sufficient. 

GuRNEY,  B.,  and  Rolfe,  B,,  concurred. 

Bayley  then  applied  for  leave  to  amend,  by  pleading  that  the 
defendants  had  enjoyed  the  right  for  forty  years. 

Leave  to  amend  on  payment  of  costs ;  othertcise, 
Judgment  for  the  plaintiffs. 
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i»4o.       The   mayor,  ALDERMEN,  and  BURGESSES  op    the 
^.of        BOROUGH  OF  LUDLOW   v.   CHARLTON,  Esq.  (1). 

r^fCt'V        (6  Meeson  &  Welsby,  815—824  ;  S.  C.  10  L.  J.  Ex.  7o ;  8  Car.  &  P.  242 ;  4 
f  ""^  ^  Jur.  667.) 

A  municipal  corporation  cannot  enter  into  a  contract  to  pay  a  mm  of 
money  out  of  the  corporate  funds  for  the  making  of  improvements  within 
the  borough,  except  under  the  common  seal. 

Covenant.     The  declaration  stated  a  demise  dated  the  25th  day  of 
March,  1820,  by  the  bailiffs,  burgesses,  and  commonalty  of  the 
borough  of  Ludlow,  of  certain  lands  called  the  Foldgate  Farm,  to 
the  defendant,  for  a  term  of  twenty-one  years,  at  a  yearly  rent  of 
150{.,  and  a  covenant  by  the  defendant  for  payment  of  such  rent. 
Breach,   in  non-payment  of  arrears  of  rent,  to  the  amonnt  of 
875Z.   18«.   6rf.     Pleas,    1st,  payment;    2ndly,  a  set-off  for  500/., 
agreed  to  be  paid  by  the  corporation  to  the  defendant,  for  palling 
down  and  altering  the  site  of  a  house  called  the  *'  Charlton  Arms/' 
in  the  town  of  Ludlow,  and  for  altering  a  roadway  there,  and  also 
for  work,  labour,  and  materials,  and  for  money  lent ;  Srdly,  a  special 
plea,  stating  in  substance  that  it  was  agreed  between  the  old  corpora- 
tion of  Ludlow  (before  the  passing  of  the  5  &  6  Will.  IV.  c.  76), 
and  the  defendant,  that  the  defendant  should  alter  the  situation  of 
the  ''  Charlton  Arms,"  and  should  be  paid  by  them  the  sum  of  500/. 
for  making  such  alterations,  which  should  be  set  against  the  rent 
payable  by  the  defendant  to  the  corporation ;  and  the  plea  then 
went  on  to   aver,  that  the  defendant  had  made  the  alterations 
accordingly.    Beplications,  taking  issue  on  each  of  the  pleas. 
[  ♦sie  ]  At  the  trial  before  Gurney,  B.,  at  the  last  Shrewsbury  *Summer 

Assizes,  1839,  the  defendant  offered  in  evidence  the  following 
resolution,  entered  in  the  corporation  books  at  a  meeting  of  the  old 
corporation : 

"  28th  of  October,  1885. 

"Kesolved — That  500/.  be  paid  to  Mr.  Charlton,  to  alter  the 
*  Charlton  Arms '  according  to  the  plan  produced  by  Mr.  Atkins,  if 
he  will  give  his  consent  to  the  alteration. 

''  Mr.  Charlton  then  addressed  the  meeting,  and  stated  that  he 

(1)  Followed  in   Mayor  of  Kidder-  Hunt  v.  Wimbledon  Locnl  Boanl  (18T8) 

minster  v.  Hardwick  (1873)  L.  R.  9  Ex.  3  C.  P.  D.  208,  215,  47  L.  J.  C.  P.  540 ; 

13,  24,  43  L.  J.  Ex.  9  ;  Austin  \,  Guar-  affd.  4  C.  P.  Div.  48,   48  L.  J.  C.  P, 

dians  of  Bethnal  Green  (1874)  L.  R.  207 ;    Young  v.   Mayor  of  Leamin^n 

9  C.  P.  91,  94, 43  L.  J.  C.  P.  91 ;  Wells  (1883)  8  App.  Ca.  517,  525,  52  L.  J. 

V.  KingsUm-upon-Hull  (1875)  10  C.  P.  Q.  B.  713;  and  Mayor  of  Ojfuni  v. 

402,  409,  44  L.  J.  C.  P.  267  ;  see  also  Crotr  [1893]  3  Ch.  535.— A.  C. 
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had  no  objection  to  the  '  Charlton  Arms '  Inn  being  altered  accord- 
ing to  the  plan  produced,  and  on  receiving  50/.  to  alter  the  present 
road  to  the  stables,  if  Mr.  Stead  thought  that  such  sum  would  be 
necessary  to  make  a  convenient  approach  to  the  stables. 

'*  The  thanks  of  the  meeting  were  then  given  to  Mr.  Charlton, 
for  the  readiness  he  has  shown  to  accommodate  the  public." 

The  plaintiff's  counsel  objected  to  the  reading  of  this  entry,  on 
the  ground  that  it  ought  to  have  been  stamped  as  an  agreement. 
The  learned  Judge  received  the  evidence,  subject  to  the  objection. 
It  was  proved  also  that  the  defendant  had  made  the  alterations 
agreed  on,  at  the  '*  Charlton  Arms  "  and  in  the  road,  which  were 
finished  early  in  the  year  1886,  and  that  the  expense  of  them 
exceeded  500Z.  The  learned  Judge,  in  summing  up,  expressed  his 
opinion  that  the  third  plea  was  not  proved,  and  left  it  to  the  jury, 
upon  the  second  issue,  to  say  whether  there  was  an  agreement 
between  the  old  corporation  and  the  defendant,  whereby  they 
agreed  to  pay  the  defendant  the  sum  of  5002.  to  alter  the  ''  Charlton 
Arms,**  and  whether  the  defendant  had  performed  the  agreement 
on  his  part.  The  jury  found  these  questions  in  the  affirmative ; 
and  the  learned  Judge  then  directed  a  verdict  to  be  entered  for  the 
plaintiffs  for  8002.,  (the  balance  of  rent  in  *arrear,  after  deducting 
payments  proved  by  the  defendant),  giving  the  defendant  leave  to 
move  to  enter  a  verdict  for  him  on  the  second  issue,  if  the  Court 
should  be  of  opinion  that  the  entry  in  the  corporation  book  did  not 
require  a  stamp. 

In  Michaelmas  Term,  Talfaurd,  Serjt.,  obtained  a  rule  nisi 
accordingly ;  against  which,  in  Easter  Term  last, 

Liidlow,  Serjt.,  {Whateley  with  him),  showed  cause:  (The 
argument  on  the  question  as  to  the  stamp  is  omitted,  as  the 
judgment  of  the  Court  turned  on  another  point.)  Assuming  that 
there  was  evidence  of  a  contract  between  the  old  corporation  and 
the  defendant,  it  was  invalid,  not  being  under  the  corporation  seal. 
It  is  clear  law,  according  to  all  the  authorities,  that  a  corporation 
cannot  bind  itself  by  a  contract  which  is  to  have  the  effect  of 
vesting  or  devesting  corporation  property,  except  under  its  common 
seal.  1  Bla.  Comm.  475  ;  Com.  Dig.,  "  Franchise,**  (F)  12, 13, 14  ; 
Bac.  Abr.  "  Corporation,*'  (E)  3 ;  Wilmott  v.  Coventry  (i).  It  is 
laid  down,  indeed,  in  the  books,  that  certain  small  insignificant 

(1)  41  R.  E.  345  (I  Y.  &  C.  518). 
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acts,  not  affecting  the  revenaes  of  the  corporation,  may  be  done  by 
the  head  alone,  without  using  the  common  seal ;  such  as  appointing 
a  butler,  cook,  or  bailiff:  Carey  v.  Matthews  (i),  Smith  v.  Birming- 
ham Oas  Light  Co.  (2).  The  only  other  exception  to  the  general 
rule  is  in  cases  where  the  Legislature  has  invested  particular 
officers  of  trading  corporations  with  the  power  of  drawing  bills  in 
the  name  of  the  entire  body :  Slark  v.  Highgate  Archicay  Co.  (3), 
BroMghton  v.  Manchester  Waterworks  Co,  (4).  In  this  case,  the 
contract  devests  a  considerable  interest  out  of  the  corporation. 

(Parke,  B.  :  I  doubt  "^whether  any  case  has  gone  so  far  as  to 
show  that  a  corporation  can  bind  itself  by  such  a  contract  as  this, 
not  under  seal.  The  old  cases  permitted  it  as  to  certain  small 
things,  which  must  of  necessity  be  done  without  that  formality, 
and  this  exception  has  been  extended  by  the  modem  cases  to  things 
which  the  corporation,  by  the  nature  of  its  constitution,  must  do  to 
carry  on  its  concerns  :  but  that  principle  does  not  apply  to  the  ease 
of  a  municipal  corporation ;  it  cannot  be  necessary  for  the  purposes 
of  its  constitution,  that  it  should  part  with  so  much  of  its  property. 
The  cases  decided  in  the  Court  of  King's  Bench  (5)  have  broken  in 
upon  the  old  law,  but  not  to  this  extent.  The  American  law  has 
entirely  abrogated  the  old  doctrine  (6),  but  we  have  not.) 

The  Court  then  called  on 

Talfoiird,  Serjt.,  and  R.  V.  Richard^y  to  support  the  rule  : 

The  distinction  on  this  subject  is  between  contracts  executed  and 
executoi-y.  A  corporation  cannot  be  sued  on  an  executory  contract, 
unless  it  were  entered  into  by  an  instrument  executed  under  the 
common  seal ;  but  where  the  contract  has  been  actually  executed, 
and  the  corporation  has  enjoyed  the  benefit  of  the  consideration  for 
it,  an  implied  assumpsit  arises  against  them :  East  London  Water 
Works  Co.  V.  Bailey  (7)  ;  Mayor  of  Stafford  v.  Till  (8)  ;  Mayor  of 
Carmarthen  v.  Lewis  (9).  Suppose,  instead  of  agreeing  with  Mr. 
Charlton,  the  corporation  had  contracted  by  parol  with  a  road 
contractor  who  did  the  work, — could  he  not  have  sued  them  in 


(1)  1  Salk.  191. 

(2)  40  R.  R.  358  (1  Ad.  &  EL  526 ; 
3Nev.  &Man.  771). 

(3)  5  Taunt.  792. 

(4)  22  R.  R.  278  (3  B.  &  Ad.  1). 

(5)  Bei^erlay  v.  Lincoln  Gas  Co,,  45 
R.  R.  626  (6  Ad.  &  El.  829) ;  Chtirrh 


V.    Imperial   Oas    Co,,  45  E.    R.    63^ 
(6  Ad.  &  El.  846). 

(6)  See  Story's  Commentaries  on  the 
Law  of  Agency,  pp.  45,  46. 

(7)  4  Bing.  283 ;  12  Moore,  5^3. 

(8)  29  R.  R.  511  (4  Bing.  75). 

(9)  6  Car.  &  P.  608. 
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assumpsit?  In  the  case  last  cited,  the  subject  of  the  action  was 
tolls — things  incorporeal,  which  could  not  properly  be  let  at  all 
without  deed ;  yet  the  benefit  of  the  parol  demise  having  been 
enjoyed  by  the  *defendant,  they  were  held  to  be  recoverable  in 
assumpsit.  The  law  on  this  subject  has  been  much  relaxed  since 
Blackstone*s  work  was  written,  and  exceptions  have  been  introduced 
quite  beside  the  old  notion  of  small  insignificant  matters,  which 
must  be  done  in  haste.  Where  is  the  line  to  be  drawn  between 
important  and  unimportant  acts  ?  is  it  to  vary  with  the  wealth  and 
greatness  of  the  corporation?  There  are,  indeed,  cases  where 
trading  corporations  have  even  been  held  suable  on  executory 
contracts :  Church  v.  Imperial  Gas  Light  Company  (i). 

(Alderbon,  B.  :  Those  are  cases  in  which  the  corporation  is 
called  into  existence  solely  for  the  purpose  of  trading.  The  case  of 
Taylor  v.  The  Duhcich  Hospital  (2)  is  an  authority  against  the 
general  proposition  you  contend  for.  Is  not  this  a  contract  binding 
the  corporation  to  pay  money  out  of  their  revenues  ?) 

So  would  every  contract  of  every  kind.  The  argument  for  the 
plaintiffs  would  go  to  this,  that  in  no  case  could  repairs,  however 
trifling,  be  done  for  a  corporation,  unless  the  order  or  contract 
were  under  seal.  The  solution  of  the  difficulty  appears  to  be 
contained  in  the  observation  of  Coleridge,  J.,  in  Church  v.  Imperial 
Gas  Light  Company  (3) :  "  The  truth  seems  to  be,  that  the  rule  on 
this  subject  has  been  relaxed,  in  consequence  of  the  necessity 
produced  by  changes  in  the  circumstances  of  the  times.  It  is 
difficult  to  reconcile  all  the  decisions  with  strict  legal  principles." 
Actions  may  be  maintained  against  a  board  of  guardians. 

(EoLFE,  B. :  They  are  only  corporations  for  particular  purposes. 

The  cases  in  which  it  has  been  said  that  a  cook  or  butler  need  not 

be  appointed  under  the  common  seal,  rest  on  a  fiction  that  some 

individual  has  been   duly  authorized  to  make  contracts  of  that 

nature  on  behalf  of  the  corporation.)  , 

Cur.  adv.  vult. 

In  this  Term,  the  judgment  of  the  Court  was  delivered  by 

BoLFE,  B. : 

The  principal  point  on  which  we  reserved  our  judgment  in  this 
case,  was  as  to  the  right  of  the  defendant  to  set  off  a  sum  of  money, 


Mayor  of 
Ludlow 

V. 

Charltok. 

[  ♦819  ] 


[820] 


(1)  45  R.  R.  638  (6  Ad.  &  El.  846 ; 
3  Nev.  &  P.  35). 


(2)  1  P.  Wins.  655. 

(3)  6  Ad.  &  El.  853. 
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alleged  to  be  due  to  him  from  the  plaintififs,  against  their  demand 
for  rent  sought  to  be  recovered  in  this  action.  It  appeared  at  the 
trial,  that,  after  the  rent  in  question  had  become  due  from  the 
defendant  to  the  corporation,  a  resolution  was  entered  into  at  a 
corporate  meeting,  holden  soon  after  the  passing  of  the  Municipal 
Reform  Act,  whereby  it  was  resolved,  that  a  sum  of  500/.  should  be 
paid  to  the  defendant,  in  consideration  of  certain  improvements  to 
be  made  by  him  in  altering  the  ''  Charlton  Arms  "  Inn.  To  this 
resolution  the  defendant,  who  was  present,  assented,  and  a 
memorandum  of  such  assent  was  duly  entered  in  the  books  of  the 
corporation.  The  defendant  has  since  made  the  proposed  altera- 
tions, and  he  now  seeks  to  set  ofif  the  5002.  against  the  sum  due 
for  rent. 

Whether  the  resolution  of  the  corporation  required  a  stamp  as 
an  agreement,  or  as  evidence  of  it,  was  one  point  reserved  by  my 
brother  Gurnby,  and  discussed  at  the  Bar.  It  becomes  unneces- 
sary to  decide  that  point ;  because  we  are  of  opinion  that,  if  the 
agreement  be  taken  to  have  been  duly  proved,  the  defendant  has 
no  right  to  make  such  a  set-off ;  and  we  come  to  this  conclosion 
upon  grounds  wholly  independent  of  any  considerations  arising 
from  the  Municipal  Reform  Act.  The  alleged  contract  between  the 
corporation  and  the  defendant  is  not  founded  on  deed,  but  rests 
wholly  on  what  is  to  be  found  in  the  corporate  books  ;  and  we  are 
of  opinion  that  such  a  contract  does  not  bind  the  corporation. 

The  rule  of  law  on  this  subject,  as  laid  down  in  all  the  old 
authorities,  is,  that  a  corporation  can  only  bind  itself  by  deed. 
See  Comyns'  Digest,  tit.  "  Franchise,"  (F)  12,  18,  •and  the 
authorities  there  referred  to.  The  exceptions  pointed  out  rather 
confirm  than  impeach  the  rule.  A  corporation,  it  is  said,  which 
has  a  head,  may  give  a  personal  command,  and  do  small  acts ;  as 
it  may  retain  a  servant.  It  may  authorize  another  to  drive  away 
cattle  damage  feasant,  or  make  a  distress,  or  the  like.  These  are 
all  matters  so  constantly  recurring,  or  of  so  small  importance,  or  so 
little  admitting  of  delay,  that,  to  require  in  every  such  case  the 
previous  affixing  of  the  seal,  would  be  greatly  to  obstruct  the  every 
day  ordinary  convenience  of  the  body  corporate,  without  any 
adequate  object.  In  such  matters,  the  head  of  the  corporation 
seems,  from  the  earliest  time,  to  have  been  considered  as  delegated 
by  the  rest  of  the  members  to  act  for  them. 

In  modern  times  a  new  class  of  exceptions  has  arisen.  Corpora- 
tions have  of  late  been  established,  sometimes  by  Royal  Charter, 
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more  frequently  by  A.ct  of  Parliament,  for  the  purpose  of  carrying 
on  trading  speculations ;  and  where  the  nature  of  their  constitution 
has  been  such  as  to  render  the  drawing  of  bills,  or  the  constant 
making  of  any  particular  sort  of  contracts  necessary  for  the  pur- 
poses of  the  corporation,  there  the  Courts  have  held  that  they  would 
imply  in  those  who  are,  according  to  the  provisions  of  the  Charter 
or  Act  of  Parliament,  carrying  on  the  corporation  concerns,  an 
authority  to  do  those  acts,  without  which  the  corporation  could 
not  subsist.  This  principle  will  fully  warrant  the  recent  decision 
of  the  Court  of  Queen's  Bench,  in  Beverley  v.  Lincoln  Gas  Light 
and  Coke  Company  (l). 

The  present  case,  however,  was  argued  at  the  Bar,  as  if,  by  the 
decision  in  that  last  case,  the  old  rule  of  law  was  to  be  considered 
as  exploded,  and  as  if,  in  all  cases  of  executed  contracts,  corpora- 
tions were  to  be  deemed  bound  in  the  same  manner  as  individuals. 
But  this  would  be  pressing  the  decision  in  question  far  beyond  its 
legitimate  consequences  ;  and  that  the  Court  of  Queen's  Bench  had 
no  such  ^meaning,  is  plain  from  the  subsequent  case  of  Church  v. 
Imperial  Gas  Light  Company  (2).  Lord  Denman,  in  delivering  the 
judgment  of  the  Court  in  that  case,  says,  (p.  861,)  **  The  general 
rule  of  law  is,  that  a  corporation  contracts  under  its  common  seal : 
as  a  general  rule,  it  is  only  in  that  way  that  a  corporation  can 
express  its  will,  or  do  any  act.  That  general  rule,  however,  has, 
from  the  earliest  traceable  periods,  been  subject  to  exceptions,  the 
decisions  as  to  which  furnish  the  principle  on  which  they  have 
been  established,  and  are  instances  illustrating  its  application,  but 
are  not  to  be  taken  as  so  prescribing  in  terms  the  exact  limit  that  a 
merely  circumstantial  difference  is  to  exclude  from  the  exception. 
This  principle  appears  to  be  convenience,  amounting  almost  to 
necessity.  Wherever  to  hold  the  rule  applicable  would  occasion 
very  great  inconvenience,  or  tend  to  defeat  the  very  object  for 
which  the  corporation  was  created,  the  exception  has  prevailed; 
hence  the  retainer  by  parol  of  an  inferior  servant,  the  doing  of 
acts  very  frequently  recurring,  or  too  insignificant  to  be  worth  the 
trouble  of  a£Sxing  the  common  seal,  are  established  exceptions: 
on  the  same  principle  stands  the  power  of  accepting  bills  of 
exchange,  and  issuing  promissory  notes,  by  companies  incorporated 
for  the  purposes  of  trade,  with  the  rights  and  liabilities  consequent 
thereon." 

To  every  word  of  this  we  entirely  subscribe,  and,  applying  the 

(1)  45  R.  E.  626  (6  Ad.  &  EL  829).  (2)  45  E.  E.  638  (6  Ad.  &  El.  846). 
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language  of  Lord  Denman  to  the  present  case,  it  is  quite  clear  that 
there  was  nothing  to  enable  the  corporation  of  Ludlow  to  contract 
with  the  defendant  otherwise  than  in  the  ordinary  mode,  under  tb€ 
corporate  seal. 

In  contracting  without  a  seal,  there  was  no  paramount  con- 
venience so  great  as  to  amount  almost  to  necessity*  To  have 
required  a  seal  would  certainly  not  have  tended  to  defeat  the 
object  for  which  the  corporation  was  formed,  nor  was  the  subject- 
matter  of  the  contract  one  either  of  frequent  ordinary  occurrence, 
or  of  urgency  admitting  no  delay. 

Before  dismissing  this  case,  we  feel  ourselves  called  upon  to  say, 
that  the  rule  of  law  requiring  contracts  entered  into  by  corporations 
to  be  generally  entered  into  Under  seal,  and  not  by  parol,  appears 
to  us  to  be  one  by  no  means  of  a  merely  technical  nature,  or  which 
it  would  be  at  all  safe  to  relax,  except  in  cases  warranted  by  the 
principles  to  which  we  have  already  adverted.    The  seal  is  required, 
as  authenticating  the  concurrence  of  the  whole  body  corporate.     If 
the  Legislature,  in  erecting  a  body  corporate,  invest  any  member  of 
it,  either  expressly  or  impliedly,  with' authority  to  bind  the  whole 
body  by  his  mere  signature,  or  otherwise,  then,  undoubtedly,  the 
adding  a  seal  would  be  matter  purely  of  form,  and  not  of  substance. 
Every  one  becoming  a  member  of  such  a  corporation,  knows  that 
he  is  liable  to  be  bound  in  his  corporate  character,  by  such  an  act ; 
and  persons  dealing  with  the  corporation  know,  that  by  such  an 
act,  the  body  will  be  bound. .  But  in  other  cases,  the  seal  is  the 
only  authentic  evidence  of  what  the  corporation  has  done,  or  agreed 
to  do.     The  resolution  of  a  meeting,  however  numerously  attended, 
is,  after  all,  not  the  act  of  the  whole  body.     Every  member  knows 
he  is  bound  by  what  is  done  under  the  corporate  seal,  and  by 
nothing  else.     It  is  a  great  mistake,  therefore,  to  speak  of  the 
necessity  for  a  seal,  as  a  relic  of  ignorant  times.     It  is  no  such 
thing :  either  a  seal,  or  some  substitute  for  a  seal,  which  by  law 
shall  be  taken  as  conclusively  evidencing  the  sense  of  the  whole 
body  corporate,  is  a  necessity  inherent  in  the  very  nature  of  a 
corporation ;  and  the  attempt  to  get  rid  of  the  old  doctrine,  by 
treating  as  valid  contracts  made  with  particular  members,  and 
which   do  not  come  within    the    exceptions  to  which  we  have 
adverted,  might  be  productive  of  great  inconvenience. 

We  have  made  these  remarks,  in  consequence  of  the  very  great 
length  to  which  some  of  the  arguments  addressed  to  us,  as  to 
allowing    corporations    to   contract    otherwise    than    under   seal, 
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would  go.  The  case,  however,  under  discussion  *does  not  call  on 
us  to  do  more  than  say,  that  none  of  the  authorities  warrant  us  in 
giving  effect  to  the  resolution  relied  on  by  the  defendant,  and  conse- 
quently the  rule  nm  for  setting  aside  the  verdict  must  be  discharged. 

litde  discharged. 


Mayor  of 
Ludlow 

V. 

Charlton. 
[  ♦824  J 


WAUGH  V.  COPE. 

(6  Meeson  &  Welsby,  824—829 ;  S.  C.  10  L.  J.  Ex.  145.) 

The  plaintiff,  an  attorney,  had  done  professional  business  of  various  kinds 
for  the  defendant,  in  1827  and  sevei-al  subsequent  years.  In  July,  1832, 
the  defendant  having  been  a  witness  on  a  lunacy  inquiry,  in  which  the 
plaintiff  was  concerned  as  solicitor,  the  plaintiff  wrote  to  him  to  ask  what 
were  his  expenses  on  that  occasion.  The  defendant,  in  reply,  requested  the 
plaintiff  to  allow  what  was  usual,  and  place  the  same  to  his  (the  defendant's) 
account.  In  March,  1833,  the  plaintiff  wrote  to  the  defendant,  infonning 
him  that  the  sums  allowed  were  21,  2a»  and  lOs,  6(2.,  inclosing  receipts  for 
those  sums  for  the  defendant's  signature,  and  concluding,  '*  I  will  give  you 
credit  for  the  sums  in  my  account  against  you,  agreeably  to  your  note  of  the 
21st  July  last."  The  defendant  returned  the  receipts  signed  by  him,  and 
the  2/.  2s,  and  lOs.  6d,  were  paid  to  the  plaintiff  on  the  production  of  those 
receipts.  In  1838,  the  plaintiff  delivered  to  the  defendant  a  bill  of  costs, 
amoimting  to  289/.,  the  first  item  being  in  1827,  and  the  two  last  in  1830 
and  1831.  These  two  were  charges  for  3/.  and  5/.  cash  lent;  the  rest  of 
the  bill  was  for  professional  business.  In  an  action  on  this  bill,  commenced 
in  Jan.,  1839 :  Held,  that  the  letters  given  in  evidence  did  not  sufficiently 
show  that  the  2/.  2^.  and  10«.  6(L  were  paid  in  part  discharge  of  the  debt  for 
which  the  action  was  brought,  so  as  to  take  the  case  out  of  the  Statute  of 
Limitations,  as  to  any  part  of  the  demand. 

This  was  an  action  for  the  work  and  labour,  &c.,  of  the  plaintiff 
as  an  attorney,  and  on  an  account  stated.  The  defendant  pleaded, 
1st,  non  assumpsit ;  2ndly,  the  Statute  of  Limitations,  and  Srdly, 
a  set-off:  on  which  issues  were  taken  and  joined.  At  the  trial 
before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  Easter 
Term,  1839,  it  was  agreed  that  the  amount  of  the  plaintiff's  bill  of 
costs,  and  the  liability  of  the  defendant,  should,  in  the  event  of  a 
verdict  being  found  for  the  plaintiff,  be  referred  to  the  Master ;  and 
the  only  question  which  was  entered  into  at  Nisi  Prius  was,  whether 
the  Statute  of  Limitations  applied  to  the  whole  or  any  portion  of  the 
plaintiff's  claim.  The  bill  of  costs  delivered  by  the  plaintiff  amounted 
in  the  whole  to  the  sum  of  2892.,  and  all  the  items  were  dated  above 
six  years  before  the  commencement  of  the  action ;  beginning  in  the 
month  of  June,  1827,  and  the  two  last  items  being  as  follows : 

**  25th  Sept.,  1830     Cash  advanced,  3L 

''  10th  March,  1831.     Attending  you  on   application  for  loan 
of  52 Gash  advanced,  52.'' 

R.R. — VOL.  LV.  51 
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wauqh  All  the  previoas  items  were  charges  for  varioas  kinds  of  pro- 

Cops.  fessional  business  done  by  the  plaintiff  for  the  defendant.  It 
[  825  ]  appeared  that  in  the  year  1832,  an  inquiry  took  place  as  to  the 
lunacy  of  a  Miss  Bagster,  in  which  the  defendant  was  a  witness : 
and  the  plaintiff,  who  was  the  solicitor  concerned  on  this  inqoiry, 
having  written  to  him  to  ask  him  what  his  expenses  on  that 
occasion  were,  the  defendant  wrote  to  him,  in  answer,  a  letter 
dated  21st  July,  1832,  which  was  read  on  the  part  of  the  plaintiff, 
requesting  the  plaintiff ''to  allow  what  was  usual,  and  place  the 
same  to  his  (the  defendant's)  account."  A  letter  was  then  pat  in, 
from  the  plaintiff  to  the  defendant,  dated  ISth  March,  1833,  which 
was  as  follows : 

**  Dear  Sir, — The  allowance  for  your  coach-hire,  &c.,  in  attending 
at  Westminster  on  Miss  Bagster's  case,  is  two  guineas,  for  which  I 
send  a  receipt  for  your  signature,  and  shall  be  obliged  by  its 
immediate  return,  as  I  have  to  produce  it  before  the  Master  at 
10  o'clock  on  Saturday  morning.  I  also  send  a  receipt  for  half-a- 
guinea,  the  sum  allowed  for  the  like  purposes,  for  your  attendance 
at  Doctor's  Commons.  As  a  gentleman,  nothing  is  allowed  for  loss 
of  time.  I  will  give  you  credit  for  the  sums  in  my  account  against 
you,  agreeably  to  your  note  of  the  21st  of  July  last. 

"Yours  truly,  "Geo.  Wauoh." 

In  the  defendant's  reply  to  this  letter,  which  was  also  produced, 
he  inclosed  the  receipts  signed  by  him,  and  merely  stated,  that  he 
hoped,  for  the  future,  something  would  be  allowed  for  the  attend- 
ance of  a  gentleman.     The  receipts  were  put  in  and  read,  and  it 
was  proved  that  the  2Z.  2«.,  and  10«.  6^.  were  paid  to  the  plaintiff. 
It  was  further  proved,  that  on  the  26th  January,  1838,  the  plaintiff 
applied  to  the  defendant  for  lOZ.  or  20Z.  on  account  of  his  bill,  and 
it  was  stated  by  the  plaintiff's  counsel,  that  shortly  afterwards  a 
sum  of  10/.  was  paid  by  the  defendant  to  the  plaintiff,  which  the 
[  ♦826  ]       defendant  himself,  in  his  *particulars  of  set-off  delivered  to  the 
plaintiff's  attorney,  claimed  as  having  been  paid  in  February,  1838. 
It  being  alleged,  however,  on  the  part  of  the  defendant,  that  this 
was  a  miscopying  of  1838  instead  of  1830,  and  the  original  parti- 
culars of  set-off  having  been  referred  to  as  showing  this  to  be  the 
case,  it  was  agreed  that  it  should  also  be  referred  to  the  Master  to 
make  an  interlocutory  report  to  the  Lord  Chief  Baron,  whether 
such  payment  of   101.  was  made  after  and  in  pursuance  of  the 
plaintiff's  letter  of  January,  1838.     The  plaintiff's  bill  was  deUvered 
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in  November,  18S8,  and  this  action  was  commenced  on  the  7th  of      Wauoh 
January,  1839.  q^^^ 

A  verdict  was  then  taken  for  the  plaintiff  for  the  amount  claimed, 
with  leave  for  the  defendant  to  move  (subject  to  such  interlocutory 
report  of  the  Master)  to  enter  a  nonsuit ;  which  failing,  the  liability 
of  the  defendant,  and  the  amount  due,  were  also  to  be  referred  to 
the  Master. 

On  the  7th  November,  1889,  the  Master  made  his  interlocutory 
report  accordingly,  finding  that  there  was  not  any  payment  of  the 
101.  in  the  year  1838,  after  and  in  pursuance  of  the  plaintiff's 
letter.     And  thereupon 

Erie,  for  the  defendant,  obtained  a  rule  nisi  for  entering  a  non- 
suit, on  the  ground  that  the  letters  and  payments  proved  in  evidence 
were  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions ;  for  that  it  did  not  sufficiently  appear  that  there  was  part- 
payment  of  a  larger  sum  admitted  to  be  due;  and  he  cited  Williains 
V.  Griffiths  (i),  and  Waters  v.  Tompkins  (2).     In  Easter  Term, 

KeUy  {Ogle  with  him)  showed  cause : 

The  only  question  now  is,  whether  the  payment  to  the  plaintiff 
of  the  two  sums  of  21.  2s.  and  lOs.  6d.,  in  the  month  of  March, 
1833,  was  sufficient  to  take  this  case  out  of  the  operation  of  the 
Statute  of  Limitations.     *     •    * 

Erie  and  Montague  Smith,  contra :  [  827  ] 

(Parke,  B.  :  Is  it  not  rather  a  question  of  fact  than  of  law,  viz., 
what  account  the  defendant  believed  to  be  referred  to  in  the 
plaintiff's  letter  of  the  13th  March,  1833?  The  transaction  is 
equivalent  to  payment  of  21.  12s.  6d.  on  some  account ;  on  what 
account  is  a  question  of  fact.  In  order  to  take  the  case  out  of  the 
statute,  the  defendant  must  have  believed  himself  to  be  paying  on 
account  of  some  larger  demand,  which  he  admitted  to  be  due.) 

There  was  no  evidence  to  go  to  the  jury  of  a  part- payment  to  satisfy 

the  statute,  "^viz.,  a  payment  in  part  of  a  greater  amount  thereby      [  *828  ] 

admitted  to  be  due.     It  appears  that  there  were  two  demands — 

one  for  the  business  done,  and  the  other  for  money  lent ;    can 

it  be  said  there  was  evidence  to  take  either  out  of  the  statute, 

(1)  41  B.  B.  686  (2  Cr.  M.   &  B.  (2)  41   B.  B.  827  (2  Or.  M.   &  B. 

45).  723). 

61—2 
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Waugm      and  which?    The  cases  show,  that  in  order  to  have  that  effect, 

C'OFE        it  must  appear,  first,  that  the  payment  was  made  on   account 

of  a  debt;  next,  that  it  was  made  on  account  of  the  particular 

debt  in  dispute ;  and,  lastly,  that  it  was  made  as  part-payment  of 

a  greater  debt.     TippiU  v.  Heane  (i),  Williams  v.  Griffith*^  Waters 

4 

V.  Tofnpkins,  RouUedge  v.  Ranisay  (2).  The  defendant's  words  are 
only  "place  the  sums  to  my  account."  It  does  not  at  all  follow 
from  these  words  on  which  side  the  balance  was,  still  less  that  it 
was  the  balance  sought  to  be  recovered  in  this  action. 

(Parke,  B.,  referred  to  Mills  v.  Fowkes  (3). 

Lord  Abinobr,  C.  B.  :  If  it  were  proved  by  extrinsic  evidence 
that  a  larger  demand  was  due,  would  not  the  letters  be  evidence 
that  it  was  not  all  paid  ?) 

Perhaps   so;    but   the  burthen  of   proof   is  on   the    plaintiff  to 

prove  affirmatively  such  a  payment  as  is  necessary  to  satisfy  the 

statute.     *    *    *  r>        J         I- 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[  829  ]       Lord   Abinger,  C.  B.      (After  stating  the  facts  of  the  case,  he 

continued :) 

The  question  is,  whether  there  was  in  this  case  a  sufficient 
payment  on  account  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations.  Since  Lord  Tenterden*s  Act,  after  the  six 
years  have  elapsed,  nothing  will  revive  the  debt,  except  an  acknow- 
ledgment in  writing,  from  which  a  promise  to  pay  can  be  inferred, 
or  a  part-payment  of  principal  or  interest.  Now  there  have  been 
several  cases  in  which  it  has  been  considered,  after  much  discussion, 
and  adopted  by  all  the  Courts,  that  the  payment  must  appear, 
either  by  the  declarations  or  acts  of  the  party  making  it,  or  by  the 
appropriation  of  the  party  in  whose  favour  it  is  made,  to  be  made 
in  part-payment  of  the  debt  in  question :  if  it  stands  ambiguous 
whether  it  be  part-payment  of  an  existing  debt,  or  payment 
generally,  without  the  admission  of  any  greater  debt  as  due  to  the 
party ;  if  it  may  have  been  made  by  the  party  paying  in  reduction 
of  an  account  due  to  himself,  or  intended  to  satisfy  the  whole  of 
the  demand  against  him,  then  it  is  not  sufficient  to  bar  the  Statute 

(1)  40  R.  11.  549  (1  Cr.  M.  &  R.   3  Nev.  &  P.  319), 

252).  (3)  50  R.  R.  750  (5  BingJ^,  C.  <l5o: 

(2)  47  R.  R.  568  (8  Ad.  &  El.  221 ;   7  Soott>  444). 
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of  Limitations.  And  we  think  it  does  not  satisfactorily  appear, 
from  the  letters  given  in  evidence  in  this  case,  that  the  defendant 
admitted  that  there  was  any  existing  account  against  him,  more 
than  the  sum  he  was  paying:  all  that  he  admits  is,  that  the  money, 
when  received,  is  to  be  applied  in  discharge  of  the  account  which 
the  plaintiff  had  against  him ;  but  there  is  no  distinct  admission 
that  that  was  an  existing  debt  of  which  that  was  a  payment  in 
part.  We  think,  therefore,  that  the  case  falls  within  the  principles 
of  the  decisions  in  this  Court,  and  also  in  the  Court  of  Common 
Pleas,  and  that  the  rule  must  be  made  absolute  to  enter  a  verdict 
for  the  defendant  on  the  plea  of  the  Statute  of  Limitations. 

Rule  absolute  accordingly. 


WAUaH 
COPK. 


POOLE  V.   HILL. 

(6  Meeson  &  Welsby,  835—841 ;  S.  C.  10  L.  J.  Ex.  81 ;  9  Dowl.  P.  C.  300.) 

A  declaration  in  covenant  by  the  vendor  against  the  intended  purchaser 
of  lands,  for  non-payment  of  the  purchase-money  according  to  the  contfuct, 
need  not  aver  that  the  plaintiff  offered  or  tendered  a  conveyance  to  the 
defendant ;  it  is  sufficient  to  allege  that  the  plaintiff  has  always  been  ready 
and  willing  to  execute  a  conveyance :  inasmuch  as,  in  the  absence  of  an 
express  stipulation  to  the  contrary,  it  is  the  duty  of  the  purchaser  to  prepare 
the  conveyance,  and  tender  it  to  the  vendor  for  execution. 

By  articles  of  agreement,  reciting  that  the  defendant  had  contracted  with 
J.,  as  the  agent  of  the  plaintiff  and  the  other  owners  of  the  property,  for 
the  purchase  of  the  lands  therein-mentioned,  the  defendant  covenanted 
with  the  plaintiff,  and  the  several  other  parties  beneficially  interested,  to 
perform  such  contract  by  paying  the  purchase-money  on  a  certain  day,  &c. : 
Held,  that  this  covenant  was  several,  and  that  the  plaintiff  might  sue  alone 
for  the  non-payment  of  his  share  of  the  purchase-money,  without  joining 
the  other  parties  beneficially  interested. 

Covenant.  The  declaration  stated,  that,  by  articles  of 
agreement,  dated  the  11th  October,  1839,  made  between  the 
defendant  of  the  one  part,  and  the  plaintiff  of  the  other  part, 
(profert),  after  reciting  that  the  defendant,  on  the  19th  day  of 
April,  1888,  entered  into  four  several  contracts  or  agreements  with 
Mr.  T.  W.  Jones,  as  agent  for  and  on  behalf  of  the  plaintiff  and 
other  owners  of  the  hereditaments  thereinafter  described,  for  the 
purchase  of  a  messuage  or  dwelling-house,  outbuildings,  gardens, 
orchard,  and  premises,  with  nine  several  fields,  closes,  pieces  or 
parcels  of  land  or  ground  thereunto  belonging,  in  the  said  inden- 
ture more  particularly  described,  lying  and  being  in  Hough,  in  the 
parish  of  Wybunbury  in  the  county  of  Chester,  and  which  were 
then  in  the  several  holdings  or  occupations  of  the  plaintiff^  T. 


1840. 

Exflh,  of 
Pleas, 

[  8.S5  ] 
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Poole       Hassall,  George  Glover,  and  Anne  Steele,  their  respective  assigns 
Hill.        ^^  under  tenants,  for  the  several  prices  or  sums  of  800/.,  51W., 
260Z.,  and  850^.,  making  together  the  sum  of  1,920/.,  exclusive  of 
the  timbei:  trees,  and  saplings  of  the  value  of  2^.  6d.  and  upwards, 
growing  on  the  said  lands ;  and  that  all  the  objections  to  the  title 
of  the  said  purchased  messuage,  lands,  and  premises,  (except  the 
want  of  a  conveyance  from  Miss  Anne  Maria  Hopkins,  of  the  legal 
estate  a£fecting  one  moiety  of  the  said  messuage,  land,  and  premises, 
which  was  outstanding  in  her  as  the  infant  heiress-at-law  of  the 
party  in  whom  such  legal  estate  was  last  vested),  having  been 
cleared  up  and  obviated,  the  defendant  was  then  desirous,  and  had 
proposed  and  agreed  to  complete  his  said  purchase  and  contracts, 
and  to  accept  a  conveyance  of  the  said  purchased  premises  from 
[  ^836  ]      the  plaintiff  and  the  other  ^parties  beneficially  interested  therein, 
without  requiring  the  said  A.  M.  Hopkins  to  join  in  such  convey- 
ance, or  to  execute  any  separate  conveyance  of  the  legal  estate  so 
outstanding  in  her  as  such  infant  heiress-at-law  as  aforesaid,  pro- 
vided he  was  allowed  till  the  1st  day  of  January  then  next  for  that 
purpose,  which  arrangement  the  plaintiff  had  acceded  to,  as  she 
did  admit  and  acknowledge  by  being  made  a  party  to  and  executing 
the  said  articles  of  agreement :  it  was  by  the  said  articles  of  agree- 
ment witnessed,  that,  in  consideration  of  the  premises  aforesaid, 
as  also  for  putting  an  end  to  all  further  disputes  touching  the  title 
to  the  said  messuage,  lands,  and  premises,  or  the  fulfilment  and 
performance  of  the  contracts  or  agreements  so  entered  into  by  the 
defendant,  for  the  purchase  of  the  said  premises  as  thereinbefore 
was  mentioned,  he  the  defendant  did  thereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree  to  and 
with  the  plaintiff,  her  heirs,  executors,  and  administrators,  and  also 
to  and  with  the  several  other  parties  beneficially  interested  in  the 
said   messuage,  lands,  and  premises,  their  respective   heirs,  i^c. 
in  manner  following ;  that  is  to  say,  that  he  the  defendant,  his 
executors  and  administrators,  should  and  would,  on  or  before  the 
said  1st  day  of  January,  1840,  fulfil  and  perform  the  said  several 
purchase-contracts  or  agreements  so  by  him  entered  into  as  afore> 
said,  by  paying  the  purchase-monies  thereby  agreed  by  him  to  be 
paid  for  the  said  messuage,  lands,  and  premises  to  the  plaintiff  and 
the  several  other  parties  beneficially  interested  therein  as  aforesaid, 
and  by  accepting  a  conveyance  of  the  said  purchased  premises  from 
such  parties,  without  requiring  the  said  A.  M.  Hopkins  to  join 
therein,  or  to  execute  any  separate  conveyance  of  the  legal  estate 
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so  outstanding  in  her  as  such  infant  heiress-at-law  as  aforesaid,  Toole 
anything  contained  in  the  said  purchase-contracts  or  agreements  hill. 
to  the  contrary  thereof  in  anywise  notwithstanding;  as  by  the  said 
agreements  will  more  fully  appear.  And  the  plaintiff  saith,  *that  [  *837  ] 
the  purchase-monies  by  the  said  several  purchase-contracts  or 
agreements  agreed  by  the  defendant  to  be  paid  for  the  said 
messuage,  lands,  and  premises  to  the  plaintiff  and  the  said  other 
parties  beneficially  interested  therein  as  aforesaid,  were  and  are  the 
said  several  sums  of  800Z.,  5102.,  260^,  and  350/.,  making  together 
the  said  sum  of  1,920/.,  &c.,  &c. ;  and  although  the  plaintiff  hath 
performed  and  fulfilled  all  things  in  the  said  articles  of  agreement 
contained  on  her  part  to  be  performed  and  fulfilled,  and  although 
she  and  the  several  other  parties  beneficially  interested  in  the  said 
messuage,  lands,  and  premises,  have  always,  from  the  time  of  the 
making  of  the  said  articles  of  agreement,  been  ready  and  willing 
to  execute  and  make  the  defendant  a  conveyance  of  the  said  pur- 
chased premises,  so  to  be  executed  and  made  as  aforesaid,  and 
although  the  said  Ist  day  of  January,  1840,  the  time  for  the  payment 
of  the  said  purchase-monies,  had  elapsed  before  the  commencement 
of  this  suit,  nevertheless  the  plaintiff  in  fact  saith,  that  the  defendant 
hath  not  yet  hitherto  paid  the  said  purchase-monies  so  by  the 
defendant  agreed  to  be  paid  as  aforesaid,  or  any  part  thereof,  to 
the  plaintiff  and  the  other  parties  beneficially  interested  in  the  said 
messuage,  lands,  and  premises,  or  any  or  either  of  them,  and  the 
said  purchase-monies  remain  wholly  due  and  unpaid. 

General  demurrer,  and  joinder.  The  points  stated  in  the  margin 
of  the  demurrer  were  as  follow  :  The  defendant  intends  to  argue 
that  the  action  should  have  been  brought  by  the  plaintiff  and  other 
persons  interested,  the  covenant  being  joint  and  not  several ;  and 
that  the  declaration  is  bad  in  not  averring  that  the  plaintiff,  and 
the  other  persons  mentioned,  conveyed  or  executed  any  conveyance, 
or  tendered  any  conveyance  to  the  defendant,  such  conveyance  being 
a  condition  precedent,  or  a  concurrent  act  to  be  done  by  the  plaintiff 
and  the  said  other  persons ;  and  that  the  said  supposed  covenant  is 
void  in  law,  the  other  *persons  not  being  named,  nor  bound  by  any  [  *838  ] 
covenant  to  convey. 

Whitehurst,  in  support  of  the  demurrer  : 

First,  the  declaration  is  bad,  for  not  stating  a  conveyance,  or  an 
offer  to  execute  one.  There  is  nothing  in  the  declaration  to  show 
that  the  purchaser  was  bound  to  prepare  the  conveyance ;  but  evei) 
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FooLE       assuming  that  the  defendant  was  the  party  to  do  80,  the  plainti£r 
Hill.        should  have  averred  that  she  was  ready  and  willing,  and  offered  to 
execute  it.     It  never  could  be  the  intent  of  the  agreement,  that  the 
defendant  should  pay  before  having  a  conveyance.    Where  mntaal 
covenants  go  to  the  whole  consideration,  they  are  mutual  conditions, 
and  the  plaintiff  cannot  recover  in  respect  of  any  breach,  unless  he 
proves  performance  on  his  part:  Com.  Dig.  "Covenant,"  (A.  2), 
(D.  1) ;  Pordage  v.  Cole  (i).    It  is  clear  there  is  an  implied  covenant 
by  the  vendor  to  convey.     If  it  be  held  to  be  sufficient  to  state 
merely  that  the  vendor  is  ready  and  willing  to  convey,  the  pur- 
chaser may  be  saddled  with  an  action,  although  he  may  be  ever  so 
desirous  to  complete  the  purchase.     The  declaration  must  state  all 
that  is  necessary  to  the  due  performance  of  the  covenant ;  and  the 
plaintiff  was  bound  at  least  to  have  shown  that  she  made  an  offer 
or  tender  of  a  conveyance.     The  allegation  of  readiness  and  willing- 
ness does  not  imply  any  step  taken  on  her  part.     In  Com.  Dig. 
"  Covenant,"  (A.  2),  it  is  said — "  Where  something  is  covenanted 
or  agreed  to  be  performed  by  each  of  two  parties  at  the  same  time, 
he  who  was  ready  and  offered  to  perform  his  part,  but  was  dis- 
charged by  the  other,  may  maintain  an  action  against  the  other 
for  not  performing  his  part."     In  Peelers  v.  Opie  (2),  which  was  an 
action  upon  a  covenant  that  the  plaintiff  should  do  certain  work  for 
the  defendant,  for  which  the  defendant  was  to  pay  him  8/.,  the 

[  *839  ]  declaration  contained  an  ^averment,  that  the  plaintiff  "  always 
from  the  time  of  making  the  agreement  hitherto,  was  ready,  and 
offered  to  perform  the  said  agreement  in  all  things  on  his  part  to 
be  performed."  Goodisson  v.  Nimn  (3),  which  was  debt  on  an  agree- 
ment by  the  plaintiff  to  sell  the  defendant  an  estate  for  a  certain 
price  before  a  day  named,  in  consideration  whereof  the  defendant 
agreed  to  pay  that  sum  on  that  day,  and  in  failure  thereof  to  pay 
21{. ;  it  was  held  that  these  were  dependent  covenants,  and  that 
the  plaintiff  could  not  recover  the  21Z.  without  proving  that  he  had 
executed  or  tendered  a  conveyance.  Olazehrook  v.  Woodrotc  (4), 
and  Jones  v.  Barkley  (6),  are  authorities  to  the  same  effect. 

The  CouBT  then  called  on 

Crompton  to  support  the  declaration  : 
It  was  not  necessary  to  aver  a  tender  of  the  conveyance.     No 

(1)1  Saund.  320  b.  (4)  4  E.  R.  700  (8  T.  R,  366). 

(2)  2  Saund.  346.  (5)  2  Dougl.  684. 

(3)  4  T.  B.  761. 
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doubt,  where  the  party  suing  is,  by  the  agreement,  to  do  some       Poole 

concurrent  act,  the  performance  of   it  must  be  averred  in   the        hill. 

declaration ;    but  that  rule  cannot  be  applicable  to  a  case  like 

the  present  where  the  initiative  is  to  be  done  by  the  other  party. 

The  purchaser  is  always  the  party  to  prepare  the  conveyance, 

unless  it  be  otherwise  expressed  in  the  contract,  Baxter  v.  Lewis  (i)  ; 

he,  therefore,  and  not  the  vendor,  is   the  party  who  is  bound 

to    tender    the    conveyance    for  execution:    Sugd.   Vendors  and 

Purchasers,   (6th  edit.)  222.     The  averment,  therefore,  that  the 

plaintiff  was  ready  and  willing  to  execute  the  conveyance,  is  quite 

sufficient.     In  Price  v.  Williajna  (2),  where,  in  an  agreement  for 

a  lease,  it  was  stipulated  that  the  lease  should  be  drawn,  prepared, 

and  executed  by  and  between  the  parties,  if  required  by  either 

of  them,  at  the  sole  expense  of  the  lessor,  it  was  held  that  it  was 

not  necessary  for  the  lessee  to  tender  a  lease  "^for  execution  by  the      [  *840  ] 

lessor.     It  is  sufficient  that  the  plaintiff  is  ready  and  willing  to 

execute  the  conveyance,  when  the  defendant,  whose  duty  it  is  to 

prepare  it,  puts  him  in  a  situation  to  do  so. 

miitehurat,  in  reply : 

This  is  a  covenant  very  peculiar  in  its  terms.  The  defendant 
does  not  know  who  the  conveying  parties  are  to  be ;  the  contract 
appears  to  have  been  entered  into  by  Jones,  as  the  agent  for  all 
the  parties  beneficially  interested,  whoever  they  might  be.  But 
even  if  it  were  the  defendant's  duty  to  prepare  the  conveyance, 
lion  constat  that  it  was  not  prepared;  the  objection  is,  that  the 
plaintiff  should  have  shown  that  she  had  offered  to  execute  it. 
Here  the  concurrent  acts  are,  payment  by  the  purchaser,  and  the 
execution  of  a  conveyance  by  the  vendor.  Whether  the  defendant 
could  have  brought  an  action  for  the  non-completion  of  the 
contract,  without  averring  a  tender  of  the  conveyance,  is  a  different 
question.  The  cases  of  Goodisson  v.  Nunn  and  Glazebrook  v. 
Woodrow  clearly  decide,  that  a  conveyance  must  be  either  made 
or  tendered  by  the  vendor,  before  he  can  sue  for  the  purchase- 
money.  He  cited  also  Phillips  v.  Fielding  (3),  and  Ferry  v. 
Williams  (4).  There  is  another  objection — that  the  other  persons 
beneficially  interested  are  in  law  parties  to  the  covenant,  and  ought 
to  have  been  joined  as  plaintiffs.  Although  they  have  not  sealed 
the  deed,  they  have  made  themselves  parties  to  it  by  adopting  the 

(1)  Forrest,  61.  (3)  2  H.  Bl.  123. 

(2)  I  M.  &  W.  6.  (4)  8  Taunt.  62. 
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Poole        benefit  of  it.     A  covenant  may  be  made  with  persons  who  are  not 
Hill.        parties  to  the  deed.      This  covenant  is  joint,  and  therefore  all 
should  have  joined  in  the  action :  Slingsby's  case  (i). 

Lord  Abinoeb,  G.  B.  : 

The  interest  of  these  parties  is  clearly  several,  and  there  is  no 

[  •841 J       ground  for  supporting  the  *demurrer  as  to  their  nonjoinder.    On 

the  other  point  we  will  take  time  to  consider. 

Cur,  adv.  vuU. 

A  few  days  afterwards,  the  judgment  of  the  Coubt  was 
delivered  by 

Lord  Abingbr,  C.  B.   (Having  stated  the  declaration,  his  Lordship 
continued :) 

We  were  at  first  disposed  to  think  that  the  averment  that  the 
plaintiff  was  ready  and  willing  to  convey  was  insufiScient;  but 
after  hearing  the  point  discussed  by  Mr.  Crompton,  we  are  satisfied 
that  it  was  not  necessary  to  aver  more  than  this.  On  a  contract 
for  the  sale  of  lands,  unless  it  be  expressly  stipulated  otherwise, 
the  conveyance  is  to  be  at  the  expense  of  and  to  be  prepared  by 
the  purchaser.  Here  it  was  for  the  purchaser  to  make  oat  the 
conveyance  in  the  usual  course;  that  being  done,  his  agreement 
is  on  a  given  day  to  pay  the  purchase-money,  and  the  plaintiff's  to 
execute  the  conveyance  and  complete  the  title.  The  defendant 
could  not  have  maintained  an  action  for  the  non-completion  of 
the  purchase,  without  averring  that  he  had  tendered  a  conveyance. 
He  was  to  perform  the  initiative,  before  the  plaintiff  could  be 
called  upon  to  offer  a  conveyance,  and  the  plaintiff  was  not  bound 
to  execute  a  conveyance  until  the  defendant  had  prepared  and 
tendered  it  for  execution.  The  declaration  is  therefore  good, 
and  the  judgment  will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff'. 
(1)  5  Co.  £ep.  19. 
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(3  Jurist,  18—19 ;  S.  C.  4  My.  &  Or.  367  ;  revg.  8  L.  J.  (N.  S.)  Ch.  23.)  •^"^2. 

The  Lord  Chancellor's  opinion  expressed  respecting  Massey  v.  Parker  ( 1 ).       Chancery, 

Lord 

[In  this  case  his  Lordship,  in  the  course  of  his  judgment,  said :]    Cottenham, 

L.C. 


It  is  a  great  misapprehension  to  say  that  I  adhere  to  what  I 
have  said  in  Massey  v.  Parker,  and  I  have  even  difficulties  in 
supporting  it.  I  had  thought  that  one  way  might  be  to  consider 
the  husband,  not  doing  any  thing  upon  the  marriage  to  alter  the 
state  of  the  property,  should  be  estopped  from  claiming,  and  be  con- 
sidered by  acquiescence  as  preserving,  the  property  in  the  same  state 
it  was  in  at  the  time  of  the  marriage ;  but  if  any  opportunity  occurs, 
I  shall  be  at  great  pains  to  reconsider  it,  with  a  view  of  finding 
some  principle  which  will  be  convenient  to  act  on,  and  will  reconcile 
the  authorities ;  and  when  the  question  arises  I  shall  not  consider 
myself  bound  by  Massey  v.  Parker.  I  am  very  glad  to  have  this 
opportunity  of  stating  my  opinion  with  reference  to  Massey  v.  Parker. 


[18] 
[19] 


OKME  V.  WEIGHT. 

(3  Jurist,  19—21 ;  972—973.) 

A  person  who  has  acted  as  the  agent  of  the  mortgagee  in  surveying  the 
security,  advancing  the  money,  and  receiving  the  interest,  is  not  a  competent 
purchaser  under  the  power. 

It  is  the  duty  of  a  mortgagee,  with  a  power  of  sale,  to  use  every  exertion 
to  sell  the  property  at  the  best  price. 

The  bill  was  filed  by  the  plaintiff,  Mary  Orme,  widow,  as  the 
administratrix  of  her  late  husband,  Samuel  Orme,  deceased,  claim- 
ing to  be  entitled  to  redeem  certain  leasehold  messuages,  situate  in 
Finch  Street,  Liverpool,  under  the  following  circumstances  :  Samuel 
Orme,  the  plaintiff's  deceased  husband,  was  lessee  of  the 
messuages,  under  the  corporation  of  Liverpool,  for  three  lives, 
and  a  further  term  of  twenty-one  years  after  the  death  of  the 
survivor  of  them.  He  died  in  February,  1827,  and  letters  of 
administration  were  granted  to  the  plaintiff,  who,  in  August,  1828, 
was  desirous  to  borrow  the  sum  of  1,2002.,  a  loan  of  which  sum 
was  procured  for  her  from  Mr.  Orred,  through  the  agency  of  one 
Mr.  Whitley.     The  money  was  advanced  on  the  behalf  of  Orred  by 

(1)  2    My.    &  K.    174,    where,    as  that  case  at  the  Bolls  that  a  bequest 

M.  R.,  his   Lordship  had    expressed  of  income  to  be  under  the  sole  control 

an  opinion  that  the  act  of  marriage  of  the  testator's  two  granddaughters 

vested  the  wife's  separate  estate  in  the  to  the  exclusion  of  their  mother  did  not 

husband  absolutely.    He  also  held  in  create  separate  estate. — 0.  A.  S, 


1838. 
Dee,  4. 

BolU  Omrt, 

Lord 

Lakodale, 

M.R. 

1839. 
May  25. 

Lord 

Cottenham, 

L.C. 
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Obmk        the    defendant    Wright,   the  brother-in-law  of   Orred,    who   al&«» 
Wright,      surveyed  the  premises  for  Orred,  and  the  money  was  secured  by  a 
mortgage  to  Orred  of  the  premises,  with  a  power  of   sale.     On 
20th  December,  1834,  Orred  gave  notice  to  the  plaintiff  of  his 
intention  to  exercise  his  power  of  sale ;  but  he  deferred  doing  so  for 
a  short  time  on  the  application  of  the  plaintiff.     On  the  27  th 
December,  however,  an  advertisement  appeared  in  the  Liverpool 
newspapers,  for  a  sale  of  the  premises  on  the  6th  January  following, 
which  day  was  fixed  for  the  election  of  members  of  Parliament  for 
Liverpool.     The  plaintiff  remonstrated  against  having  the  sale  at 
such  an  inauspicious  time,  when  it  was  not  likely  that  it  would  be 
well  attended ;  but  Orred  persisted  in  having  the  sale  on  that  day, 
which  was  only  attended  by  the  defendant,  Wright,  by  Mallaby, 
[  *20  ]       Orred's  solicitor,   Mr.   Thomas    Harrison,   *the  father-in-law  of 
Mallaby,  Mr.  Peacock,  the  plaintiff's  solicitor,  and  her  son,  a  very 
young  man.     The  property  was  put  up  for  sale,  when  Harrison  bid 
SOOL    There  was  another  bidding,  and  then  Harrison  bid  1,000/.. 
and  the  defendant,  Wright,  1,020!.,  at  which  sum  it  was  knocked 
down  to  him.     The  property  had  been  valued  by  a  surveyor  on 
behalf  of  the  plaintiff,  a  short  time  previously,  at  1,50M.     After 
the  sale,  Wright,  in  reply  to  some  observation  made  by  Peacock, 
said  that  he  intended  to  stick  by  his  purchase.     There  was  an 
allegation  in  the  bill,  that  Peacock  thought  that  Wright  had  bought 
in  the  property  for  Orred.     Shortly  after  the  sale,  an  application 
was  made  by  the  plaintiff  not  to  have  the  sale  completed,  which 
proposition    was   acceded   to  by    Wright,   on  condition  that  the 
principal    and    interest    due   to    Orred    on    the    mortgage    and 
expenses  of  the  sale,  were  paid  within  a  week.    The  period  for 
payment  was  afterwards  extended,  at  the  request  of  the  plaintiff, 
to  the  1st  March  following.     And  in  the  month  of  February  an 
arrangement    was  come  to  between   the  plaintiff,    Wright,  and 
Mallaby,  who  acted  as  the  solicitor  of  Wright,  that,  if  the  plaintiff 
paid  down  300!.  on  the  1st  of  March,  the  purchase  should  be 
cancelled.     Mallaby  also  undertook  to  provide  for  the  plaintiff  the 
further  sum  of  1,000!.  on  the  security  of  the  premises,  to  discharge 
the  mortgage.    Mallaby  afterwards  expressed  his  desire  that  a 
renewed  lease  should  be  procured,  and  on  the  2Srd  February  he 
agreed  to  procure  a  further  sum  of  lOOZ.  to  pay  the  expenses  of  a 
renewal,  and  the  plaintiff  was  to  procure  a  new  lease  for  seventy- 
five  years  from  the  corporation  of  Liverpool,  at  the  next  meeting  of 
the  council.     On  the  5th  March,  Mr.  Peacock  paid,  on  behalf  of  th« 
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plaintiff,  2802.,  part  of  the  800/.,  to  Nicholson,  the  managing  clerk        Orhe 

of  Mallaby,  who  had  left  Liverpool  a  few  days  previously.    And      wbight 

Nicholson  gave  the  following  receipt  to  Peacock,  **  1885,  March  5. 

Received    from    Mrs.   Orme,   280Z.,   on   account  of    Mr.   Orred's 

principal  and  interest,  it  having  been  previously  understood  that 

the  contract  signed  by  Mr.  Wright,  for  the  purchase  of  Mrs.  Orme's 

house,  Finch   St.,   Liverpool,   is  cancelled.     Josh.  Mallaby,   per 

Henry  Nicholson."     It  was  alleged  in  the  bill,  that  the  remainder 

of  the  800{.  was  not  paid,  in  consequence  of  its  being  supposed  that 

the  rents  received  by  the  defendant  would  make  up  that  sum,  no 

accounts  having  been  given  by  the  defendant  of  the  rents  received 

by  him.     On  the  following  day,  Wright  called  at  Mallaby's  office, 

when  Nicholson  paid  over  the  2802.  to  him,  but  did  not,  as  alleged 

by  the  answer  of  the  defendant,  communicate  to  him  the  nature  of 

the  receipt,  though  it  was  affirmed  on  the  other  side  that  he  had 

full  knowledge  of  the  receipt.    Wright,  in  May  following,  paid  over 

the  money  to  Orred.     The  bill  stated,  that  the  plaintiff,  as  soon  as 

the  requisite  preparations  could  be  made,  petitioned  the  corporation 

of  Liverpool,  in  the  usual  way,  for  a  lease  of  the  premises  for 

seventy-five  years,  but,  no  council  being  held  before  the  month  of 

May,  no  order  for  that  purpose  could  be  obtained  till  that  time ; 

and  that  Mallaby  was  informed  of  this  circumstance,  and  did  not 

object.    On  the  6th  May,  an  order  of  the  council  was  made  for  a 

new  lease  of  the  premises  for  seventy-five  years,  but  Mallaby, 

though  informed  thereof,  delayed  the  payment  of  the  fine  and 

expenses,  which  were  ultimately  paid  in  November,  1885,  on  behalf 

of  Wright,  to  whom  a  new  lease  was  granted.    In  the  month  of 

May,  Wright  announced  his  intention  to  insist  on  his  purchase. 

Several  subsequent  applications  were  made  by  the  plaintiff,  offering 

to  pay  all  the  principal  and  interest  due  on  the  mortgage,  and  all 

reasonable  costs,  charges,  expenses,  &c.,  which  were  refused.     On 

the  28rd  July,  1885,  Orred  assigned  over  the  premises  to  Wright, 

who  had  discharged  the  mortgage  debt  and  interest.     And  the  old 

lease  having  been  surrendered  to  Wright,  a  new  lease  was  granted 

to  him  on  the  15th  August  following.     The  bill  was  filed  on  the 

8th  February,  1886,  and  prayed  that  it  might  be  declared  that 

Wright  was  a  trustee  for  the  plaintiff  of  the  said  messuages  and 

premises,  upon  payment  of  what  was  justly  due  for  principal  and 

interest  in  respect  of  the  said  mortgage  for  1,200/.,  and  the  fine  and 

expenses  attending  the  renewal  of  the  lease,  and  that  the  plaintiff  was 

entitled  to  redeem  the  premises,  and  that  an  account  might  be  taken. 
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Obmb  PeinherUm  and  Walker^  for  the  plaintiff: 

Wbiout.  The  sale  took  place  under  circumstances  which  a  court  of  equity 
cannot  sanction.  A  mortgagee,  with  a  power  of  sale,  is  a  trustee 
for  the  mortgagor  as  well  as  for  himself.  Wright  was  the  agent  of 
Orred ;  he  surveyed  the  security,  advanced  the  money,  and  received 
the  interest  from  time  to  time.  A  party  standing  in  the  character 
in  which  he  did,  is  clearly  incompetent  to  purchase.  (Dotcnes  v. 
Grazehrook  (l).)     *     *     ♦ 

Spence  and  J.  Russell  for  the  defendant : 

The  objection  that  the  purchaser  was  the  agent  of  the  mor^agee 
cannot  be  maintained.  Wright  was  the  brother-in-law,  but  not  the 
agent  of  Orred,  and  he  was  no  party  to  getting  up  the  sale.  The 
tenor  of  the  bill  is  to  get  rid  of  the  sale  by  the  subsequent  agree- 
ments. The  terms  of  that  agreement  were  not  complied  with,  and 
the  defendant,  therefore,  is  not  bound  by  it.     ♦     *     * 

Pemberton,  in  reply. 

[  21  ]  Lord  Langdale,  M.  B.  [made  an  order],  that  the  plaintiff  was 

entitled  to  redeem  on  payment  of  the  principal  and  interest  due 
on  the  mortgage,  and  of  the  fine  and  expenses  properly  incurred 
in  the  renewal  of  the  lease,  and  also  the  expenses  properly  incurred 
in  lasting  repairs  and  expenses  of  the  conveyance  to  the  defendant, 
and  the  costs  of  taking  the  account,  after  deducting  the  rents 
received  by  the  mortgagee  in  possession,  and  the  2S01.  The 
defendant  to  pay  the  plaintiff's  costs  of  the  suit  up  to  the  hearing. 

[The  defendant  appealed  from  the  order,  as  reported  in  S  Jor. 
p.  972.] 

[  3  Jur.  972  ]  Wigvavi,   O.   Richards,   and    Walker  for  the  plaintiff    [cited 

Dotvnes  v.  Grazehrook  (i)]. 

Spence  and  Russell,  contra, 

1839.         The  Lord  Ghancellob  : 

May  29. 

I  should  be  sorry  to  have  it  supposed  that  I  deferred  giving 

judgment  from  any  doubt  which  I  entertained  upon  the  case  ;  but 
it  was  to  read  the  evidence  and  the  depositions  :  where  the  decision 
depends  upon  them,  I  always  wish  to  read  them.  The  plaintiff 
having  three  leasehold  houses,  held  of  the  corporation  of  Liverpool 

(1)  17  E.  E.  62  (3  Mer.  200). 
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for  three  lives,  and  a  further  term  of  twenty-one  years  after  the  Orhe 
death  of  the  survivor,  and  being  desirous  of  raising  a  sum  of  money,  Wbtght. 
1,2002.  was  advanced  to  her  upon  security  of  these  premises.  The 
party  that  intervened  between  the  plaintiff  and  the  mortgagee  when 
the  money  was  obtained,  was  the  defendant  Wright,  and  through- 
out the  transactions  Wright  acted  as  the  agent  for  the  mortgage  and 
the  sale.  He  advanced  the  money  which  was  advanced  by  Orred 
and  received  from  him  by  Wright.  The  mortgage  contained  a 
power  of  sale,  and  the  mortgagee  proceeded  to  sell.  Wright 
actively  interfered  ;  to  him  application  is  made  for  postponing  the 
sale.  He  does  postpone  it.  The  sale  takes  place.  It  being  plain 
that  the  plaintiff  had  no  money  to  bid  at  the  salei  an  attempt  was 
made  to  prevent  the  sale  taking  place.  The  only  persons  present 
are  the  infant  son  of  the  plaintiff  and  the  plaintiff's  solicitor,  and 
the  defendant  Wright,  Mallaby,  the  mortgagee's  solicitor,  and 
Harrison,  the  father-in-law  of  Mallaby.  At  the  sale,  Harrison  bid 
first  800{.,  then  1,000Z.,  and  the  property  was  knocked  down  to 
Wright  for  1,0202.  There  was  nobody  there  but  Wright  and  those 
in  the  interest  of  Wright.  It  is  not  necessary  to  examine  whether 
Harrison's  was  a  bond  fide  bidding  or  not.  It  is  not  likely  that  it 
should  be ;  but  it  does  not  turn  upon  that.  I  cannot,  upon  any 
evidence,  state  the  value  at  less  than  1,6002.  Wright,  however, 
purchases  at  1,0202.  The  plaintiff  being  desirous  of  repossessing 
herself  of  property  of  a  greater  value  than  the  sum  for  which  it 
sold,  after  the  sale  an  application  was  made  on  the  part  of  the 
plaintiff  that  the  sale  should  not  be  completed,  which  Wright  agreed 
to  on  condition  that  the  plaintiff  should  pay  the  principal  and 
interest  due  on  the  mortgage,  and  the  expenses  of  the  sale,  that  is, 
the  plaintiff  was  to  pay  the  difference  between  what  the  sale  pro- 
duced and  what  was  due  to  the  mortgagee  and  the  expenses.  Upon 
this  she  would  be  left  personally  liable  to  pay  the  difference ;  and 
being  desirous  of  paying  off  the  mortgage,  Wright  is  the  party  to 
whom  application  is  made,  not  as  purchaser,  but  in  some  character 
in  which  he  acted,  and  he  agrees  to  abandon  his  purchase.  It  is 
not  disputed  that  if  the  money  had  *been  paid  on  the  1st  of  March  t  *973  ] 
the  plaintiff  would  have  been  entitled  to  have  the  contract  rescinded. 
In  order  to  enable  the  parties  to  take  the  account  of  what  was 
due,  it  was  necessary  to  produce  the  account  of  the  rents  received 
by  the  defendant,  which  Mallaby  (Wright's  solicitor)  did  not  produce, 
and  the  1st  of  March  passed  away.  On  the  5th  of  March  2302.  was 
tendered  by  Mr.  Peacock,  the  plaintiff's  solicitor,  to  Mallaby,  and 
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Ormb        it  was  paid  to  Nicholson  bis  (Mallaby's)  managing  clerk,  whose 

MM 

Wbioht.      objection  was,  that  3002.  was  the  money  to  be  tendered,  and  not 
230/.     He  took  it,  however,  and  Wright  called  on  the  following  day 
at  Mallaby's  office,  and  took  away  the  money.     Now,  as  a  parchaser, 
he  could  not  take  it ;  but  as  agent  of  Orred  he  received  the  balance 
of  the  mortgage  money.     Though  it  was  received  under  protest,  it 
is  plain  on  what  understanding  Peacock  paid  the  money — ^that  it 
was  evidence  of  the  terms  upon  which  the  plaintiff  was  to  redeem. 
He  then,  the  only  party  interested  in  objecting  to  the  redemption 
of  the  mortgage  personally,  handed  over  the  money  to  the  mort- 
gagee.    The  negotiation  for  the  renewal  of  the  lease  was   with 
Wright.     That  continues  throughout  April.     It  could  not  go  on 
without  a  council,  and  none  would  be  held  before  May.     In  May  the 
negotiation  continues,  and  Wright  is  informed  of  the  whole  pro- 
ceedings ;  but  he  thinks  proper  to  fall  back  upon  the  1st  of  March, 
and,  as  the  money  was  not  paid  then,  to  insist  upon  his  purchase. 
It  is  not  necessary  to  notice  here  many  points  upon  which  the 
plaintiff  has  a  right  to  set  aside  the  sale,  and  not  one  upon  which 
it  would  not  be  necessary  to  confirm  the  judgment  of  the  Mastkb  of 
THE  Bolls.  If  Wright  was  acting  as  the  agent  of  Orred,  the  qaestion 
is,  whether  the  vendor  is  not  himself  the  purchaser.     He  sells  for 
less  than  Orred's  mortgage.     There  seems  to  have  been  some  onder- 
standing  between  Wright  and  Orred  that  Orred  should  not  suffer  by 
this  mock  auction.     If  I  should  decide  it  was  a  sale  by  Orred,  it 
would  be  a  question  upon  Downes  v.  Grazebrook  (i),  whether  Wright, 
who  had  been  an  active  agent  of  the  vendor,  could  become  the 
purchaser  himself.    Lord  Eldon  throws  out  greater  doubt  upon 
that  point  than  I  expected  ;  but  if  that  case  was  to  come  before  me, 
I  think  I  should  be  able  to  find  a  distinction  between  an  agent  and 
vendor.     The  question  is,  whether  time  was  given  for  the  sale. 
Independently  of  those  two  points,  I  find  that  when  the  matter 
proceeds,  so  far  from  persisting  in  the  sale,  he  professes  the  greatest 
willingness  to  let  the  plaintiff  come  in  to  redeem,  and  why  was  it 
that  he  acted  as  he  did — because  the  money  was  not  paid  on  the 
1st  March,  when  the  money  was  received  on  the  5th  ?    Can  the 
party  say  to  the  mortgagor,  he  who  has  handed  the  money  over  to 
the  mortgagee,  that  he  went  upon  a  right  which  would  peril  the 
money  to  be  paid  to  the  mortgagee.     Upon  all  these  grounds,  any 
of  which  would  be  sufficient  to  support  the  decree,  but,  altogether* 
I  support  the  decision  of  the  Masteb  of  the  Bolls.     There  was  one 

(1)  17  E.  E.  62  (3  Mer.  200). 
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point  raised  in  the  pleadings:  that,  the  pleadings  stating  that 
Orred,  being  satisfied,  had  transferred  the  legal  estate  to  Wright, 
and  the  settlement  with  Orred  for  1,000Z.  being  the  purchase-money ; 
that  there  was  an  account  settled  between  Wright  and  Orred,  and  a 
balance  paid  by  Wright ;  and  that  Orred  was  paid  and  a  transfer 
made  to  Wright ;  he  therefore  cannot  set  up  any  right  which  is  not 
in  W^right.  The  defendant  cannot  raise  the  objection,  and  the  only 
ground  is,  that  Orred  may  have  some  claim,  which,  according  to 
Wright's  answer,  he  can  make,  and  therefore,  in  this  state  of  the 
pleadings,  Wright  cannot  insist  upon  the  objection. 

Appeal  dismissed  with  costs. 


Obmb 

V. 

Wright. 


FK08T  V.  BEEWER. 

(3  Jurist,  165—166.) 

Conditions  of  sale — Compensation. 

Conditions  of  sale  stated  that  the  quantity  of  a  particular  lot  of  the  estates 
sold  under  a  decree  was  approximate  only,  and  that  the  purchaser  should 
not  object  to  complete  his  purchase  if  the  quantity  should  turn  out  less  than 
that  stated.  A  considerable  deficiency  in  quantity  being  shown:  Held, 
that  the  condition  did  not  preclude  the  purchaser's  right  to  compensation. 

This  was  a  motion  that  the  purchaser  of  Lots  2,  3,  and  4  of  the 
estates  sold  under  the  decree  in  the  cause,  might  be  ordered  to 
complete  his  purchase;  and,  if  required,  that  there  might  be  a 
reference  as  to  title,  &c. 

By  one  of  the  conditions  of  sale,  it  was  stated  that  the  description 
of  Lot  2  was  taken  from  old  deeds,  and  that  the  quantity  was  stated 
from  estimation,  and  that  the  purchaser  should  not  raise  any 
objection  to  the  completion  of  his  purchase,  if  there  should  be  any 
deficiency  in  quantity.  The  last  condition  of  sale  was  the  usual 
provision  that  no  error  or  misdescription  in  any  of  the  lots  should 
vitiate  the  sale,  but  that  the  purchaser  should  be  entitled  to  an 
abatement  or  compensation,  as  the  case  might  be.  It  turned  out 
that  Lot  2  was  considerably  deficient  in  quantity,  and  the  purchaser 
insisted  that  he  was  entitled  to  an  abatement  in  respect  of  the 
deficiency. 

Craig,  for  the  vendor,  contended  that  that  condition  of  sale 
which  was  expressly  applicable  to  Lot  2,  must  be  held  to  have 
precluded  the  purchaser's  claim  to  any  abatement. 

Pemberton,  (who  was  not  called  upon),  for  the  purchaser. 


1839. 
Feb,  n. 

RfllU  Court. 

Lord 

Lanodale, 

M.R. 

[  !«'>  ] 
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r. 
Bbbweb. 

[  •166  ] 


Lord  Langdale,  M.  B.  : 

The  particulars  state  that  *the  purchaser  shall  not  be  entitled 
to  raise  any  objection  to  the  completion  of  the  contract,  if  the 
estimated  quantity  should  turn  out  less  than  the  real  quantity. 
This  does  not  prevent  him  from  insisting  on  his  right  to  compen- 
sation in  respect  to  any  deficiency  in  quantity. 


1839. 
March  5. 

Chancery. 

Bhadwbll, 
V.-C. 

[287] 


DAVENPOKT  v.  MOKTIMER(l). 

(3  Jurist,  287.) 

Charitable  donation  of  3,000/.  stock  towards  the  education  of  young  men 
for  the  Church;  and  if  their  numbers  should  increase,  a  building  to  be 
purchased  or  rented  as  a  seminary :  Held,  not  void  under  the  Mortmain  Act. 

By  a  memorandum  bearing  date  the  28rd  of  August,  1886,  Mr. 
Mortimer  settled  the  sum  of  8,0002.  stock  upon  himself  and  two 
other  persons,  in  trust,  to  apply  the  interest  and  proceeds  thereof 
towards  the  partial  or  total  maintenance  and  education  of  pious 
young  men  who  should  be  members  of  the  Church  of  England, 
with  a  view  to  their  entering  holy  orders,  and  for  the  purchase  or 
rental  of  a  building  to  be  used  as  a  seminary  for  them  in  case 
additional  funds  and  an  increased  number  of  students  should 
render  it  desirable ;  the  testator  then  directed  that  half  the  rent 
of  his  episcopal  chapel  in  Gray's  Inn  Lane  should  be  appropriated 
towards  the  education  of  the  young  men,  and  that  they  should  be 
under  the  superintendence  of  the  second  minister  of  the  chapel, 
and  he  directed  that  the  trustees  should  make  such  alterations  with 
reference  to  the  memorandum  as  they  should  from  time  to  time 
think  desirable.  Mr.  Mortimer,  the  settlor  of  this  property,  having 
become  a  lunatic,  the  present  bill  was  filed  to  take  the  opinion  of 
the  Court,  whether  the  gift  could  be  construed  to  come  within  the 
Mortmain  Act,  or  whether  it  was  not  void  for  uncertainty. 

Knight  Bruce  and  Richards,  in  support  of  the  bill : 

The  first  clause  in  this  settlement  provides  for  the  education  of 
certain  young  men ;  that  could  never  have  been  carried  into  execu- 
tion without  the  assistance  of  the  second  clause,  which  provides  for 
the  purchase  or  rental  of  a  building  to  be  used  for  the  purpose  of 
instructing  them;  and  this  clause  is  clearly  within  the  Statute 
of  Limitations,  for  either  money  is  to  be  laid  out  in  the  purchase 

(1)  See  now  the  Mortmain  and  re  Hedgman,  Mcrley  y.  Crwnn  (1878) 
Charitable  Uses  Act,  1891,  and  cp.  In      8  Ch.  D.  156. 
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of  a  building,  or  else  a  building  is  to  be  rented,  which  amounts  to  Davenpobt 
the  same  thing,  since,  if  a  lease  can  be  taken  for  any  time,  it  may  mortimbb. 
be  for  999  years,  which  to  all  intents  and  purposes  would  amount 
to  an  estate  as  good  as  freehold.  The  third  clause  in  the  settle- 
ment empowers  the  trustees  to  make  such  alterations  with  reference 
to  the  memorandum  as  they  shall  think  desirable ;  this  is  of  so 
vague  a  description,  that  if  the  gift  does  not  come  within  the 
Statute  of  Mortmain,  it  must,  nevertheless,  be  void  for  uncertainty, 
since  the  trustees  have  power  to  lay  the  money  out  in  this  charity, 
or  to  do  anything  else  they  think  fit  with  it. 

Jacob  and  James  Parker  for  the  demurrer,  which  was  general : 

The  only  question  is,  whether  the  second  clause,  which  directs 
the  purchase  or  rental  of  a  building,  will  bring  this  gift  within  the 
statute,  which  prohibits  gifts  of  money  to  be  laid  out  in  the 
purchase  of  lands :  but  this  i^  only  a  direction,  in  case  there  should 
be  an  increase  of  scholars,  either  to  rent  or  purchase.  There  is 
nothing  to  prevent  the  minister  taking  the  young  men  into  his  own 
house;  or  if  it  should  be  thought  necessary  to  rent  a  building, 
that  could  not  be  construed  to  come  within  the  Mortmain  Act. 
The  last  clause  is  simply  a  direction  to  the  trustees  to  superintend 
the  management  of  the  funds,  and  cannot  apply  to  anything  but 
the  previous  charitable  provision.  [Attorney-General  v.  Munby  (i), 
Johnston  v.  Sivann  (2).] 

The  Vicb-Chancellor  : 

I  think  there  is  no  difficulty  about  this  case,  the  general  object  is 
expressed  in  the  first  part  of  the  memorandum  ''for  thiB  partial 
or  total  maintenance  of  pious  young  men  who  are  members  of  the 
Church  of  England,  with  a  view  to  their  entering  holy  orders." 
That  is  clearly  a  good  charitable  donation ;  the  words  "  for  the 
maintenance  and  education  of  pious  young  men,"  must  clearly  be 
taken  to  mean  persons  who  were  orphanised,  or  in  such  circum- 
stances as  to  be  destitute  of  the  means  of  education.  As  to  the 
second  clause,  it  does  not  appear  to  contain  anything  which  can 
make  it  incumbent  on  the  trustees  so  to  deal  with  the  fund,  as  to 
cause  it  to  be  void  under  the  statute.  I  cannot  understand  how  the 
simple  laying  out  of  a  sum  of  money  for  rental  of  a  building  de 
anno  in  annum  or  de  die  in  diem,  can  be  considered  a  purchase 
within  the  statute.    In  my  opinion  it  certainly  would  not ;  and  it  is 

(1)  15  E.  R.  124  (1  Mer.  327).  (2)  18  E.  E.  270  (3  Madd.  457). 
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Davenpobt  plain  the  donor  intended  to  draw  a  distinction  between  renting  and 
purchase,  which  after  all  is  made  to  depend  upon  the  contingency 
of  additional  funds  being  provided.  It  has  been  argued,  that  there 
must  be  a  building  in  order  to  carry  out  the  intention  of  the  charity; 
but  I  can  see  no  objection  to  its  being  carried  on  in  conformity  with 
the  donor's  intention,  without  any  house  appropriated  expressly  for 
the  purpose.  The  minister  of  the  chapel  is  to  have  the  superinten- 
dence of  the  young  men ;  then  why  should  he  not  select  several 
from  his  district,  whom  he  might  visit  and  educate?  As  to  the 
last  clause,  that  is  altogether  another  subject :  giving  power  to  the 
trustees  to  make  alterations,  merely  applies  to  minute  regulations, 
which  it  may  be  very  proper  to  authorize  the  trustees  to  make, 
without  sacrificing  the  principal  object  of  the  charity,  that  is,  the 
instruction  of  young  men.  I  am,  therefore,  clearly  of  opinion  that 
the  demurrer  should  be  allowed. 


1839. 
April  11. 

Chancery, 
liord 

COTTKNHAM, 

L.C. 

[■  379  I 


ATTORXEY-GENERAL  v.  MANCHESTER  and  LEEDS 

RAILWAY   COMPANY. 

(3  Jurist,  379—380 ;  S.  C.  1  Eail.  Cases,  436,) 

The  defendants  having  given  an  undertaking  that  the  Court  should  have 
the  same  power  over  the  works,  which  were  to  be  the  subject  of  a  trial  at 
law,  after  the  result  of  the  trial  as  it  then  had ;  and  the  Court,  on  that 
gix)und,  permitting  the  works  to  proceed :  The  Lord  ChanceujOR  declaz^ 
it  was  a  very  grave  offence  to  the  Court  to  attempt  to  procure  a  dause  to  be 
introduced  into  an  Act  of  Parliament  taking  away  that  power,  but  declined 
to  assume  jurisdiction  to  restrain  proceedings  commenced  before  Parliamoit 

This  was  a  motion  for  an  injunction,  in  conformity  with  so  mnch 
of  the  notice  of  motion  given  in  the  cause  on  the  2l8t  Angast  last, 
which  prayed  that  an  injunction  might  be  awarded  against  the 
defendants,  to  restrain  them,  their  agents,  servants,  and  workmen, 
from  permitting  any  building  or  erection  put  up  by  them,  which 
now  occupies  or  obstructs  any  part  of  the  ground,  which,  at  the 
time  of  the  passing  of  the  Act  6  &  7  Will.  lY.,  was  part  of  or 
comprised  in  the  open  space  or  thoroughfare  of  the  street  called 
Kirkgate,  in  Wakefield,  in  the  county  of  York,  to  continae;  and 
also,  that  the  defendants  might  be  restrained  from  making  any 
bridge  or  viaduct  across  the  said  street,  which  shall  not  extend 
over  the  entire  width  of  the  said  street,  and  have  a  clear  height  of 
nineteen  feet  thereunder,  until  they  should  fully  answer  the  infor- 
mation, or  the  Court  order  to  the  contrary,  or  that  sach  other  ordttr 
might  be  made  for  the  purpose  of  securing  the  jurisdiction  of  the 
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Conrt  over  the  subject-matter  of  the  suit,  and  restraining  or  pre- 
venting the  undertaking  or  agreement  given  or  entered  into  by 
the  defendants  on  the  occasion  of  the  order  made  by  the  Lord 
Chancellor,  in  pursuance  of  the  said  notice  of  motion  of  the 
21st  August  last  from  being  annulled  or  defeated ;  or  for  securing 
the  decision  of  the  cause  on  the  merits  existing  at  the  time  of 
making  the  last-mentioned  order,  as  to  the  Court  should  seem 
proper.  The  Lord  Chancellor,  in  giving  judgment  upon  the 
motion  for  an  injunction,  made  before  him  at  the  time  and  for  the 
purposes  before-mentioned,  said,  *'  If  the  Company  will  come  under 
the  undertaking  which  I  am  about  to  propose,  I  will  not  give  any 
direction  that  there  should  be  any  injunction  in  the  meantime,— 
(that  is,  until  trial,  his  Lordship  having  directed  an  issue  to  try 
the  rights  of  the  parties) — but  I  must  have  entire  jurisdiction  over 
the  matter  preserved  to  the  Court,  the  Court  must  have  the  power 
of  dealing  with  the  works  of  the  Company  just  as  I  have  at  this 
moment.  At  this  moment  I  have  the  power  of  preventing  them 
going  on  with  the  works,  whether  it  prevents  actual  injury  or  not; 
I  think  it  my  duty  to  preserve  to  the  Court  entire  power  of  dealing 
with  this.  What  I  propose  is,  that  there  shall  be  no  injunction, 
the  Company  undertaking  to  remove  all  works  and  erections  upon 
or  over  any  portion  of  the  said  street,  as  the  Court  shall  direct  at 
any  future  time."  To  which  Mr,  Knight  Briu-e  consented  on  the 
part  of  the  Railway  Company.  The  issue  had  not  yet  been  tried. 
On  the  7th  March  last,  a  bill  was  put  in  progress  towards  being 
passed  into  an  *Act,  for  altering  and  amending  the  Manchester  and 
Leeds  Railway  Act,  which  contains  the  following  clause:  ''And 
whereas,  by  the  said  recited  Act  it  is  enacted,  that  in  crossing  the 
public  street  in  the  town  of  Wakefield,  called  Eirkgate,  the  Company 
should  make,  and  for  ever  maintain  in  good  repair  over  the  same, 
a  good  and  substantial  viaduct  or  bridge,  extending  over  the  entire 
width  of  the  said  street,  and  with  a  clear  height  thereunder  of  at 
least  nineteen  feet  from  the  said  level  of  the  same  street;  and 
whereas,  the  Company  have  constructed  a  good  and  substantial 
viaduct,  extending  over  the  then  entire  width  of  the  said  street,  and 
to  a  considerable  distance  further  on  each  side  thereof,  which 
viaduct,  so  far  as  the  same  extends  over  the  same  street,  is  formed 
by  an  opening  thirty  feet  wide  being  left  for  the  said  carriage-way, 
and  an  opening  seven  feet  wide  being  left  on  each  side  thereof  for 
a  footway,  each  of  which  openings  is  of  the  clear  height  of  nineteen 
feet  from  the  level  of  the  said  street  to  the  underside  of  the 
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horizontal  bearings  for  supporting  the  said  railway,  laid  upon  per- 
pendicular abutments  and  piers  placed  on  each  side  of  and  between 
the  said  openings ;  and  whereas  doubts  have  arisen  whether  the 
said  viaduct,  so  formed,  is  in  all  respects  conformable  to  the 
requirements  of  the  first-mentioned  Act  (which  was  the  issue 
remaining  to  be  tried  at  law) :  Be  it  therefore  enacted,  that  the 
construction  of  the  said  viaduct,  in  manner  and  form  aforesaid, 
shall  be  deemed  a  sufiicient  compliance  with  the  directions  of  the 
said  Act,  and  that  the  said  Company  shall  not  be  compelled  or 
compellable  by  any  proceedings  at  law  or  in  equity  to  take  down 
or  alter  the  said  viaduct,  or  any  part  thereof :  Provided  always, 
that  nothing  herein  contained  shall  in  any  other  respect  prejudice 
or  afifect  any  proceedings  at  law  or  in  equity  already  commenced 
and  now  pending  with  respect  to  such  viaduct  or  the  costs  thereoL'* 

Wakejield  and  Bethell  for  the  motion. 

Kiiight  Brnce  and  Bacon,  contra. 

The  Lord  Chancellor: 

The  parties  in  this  bill  do  not  apprize  the  Legislature  of  what 
is  going  on  in  this  Court  or  in  a  court  of  law,  or  of  the  under- 
taking. I  consider  it  a  direct  violation  of  the  undertaking.  When 
they  came  to  this  Court  before,  I  found  the  works  had  been  carried 
on  to  a  certain  extent.  They  had  not  completed  the  works  to  the 
extent  they  intended.  I  thought  it  was  a  subject  for  a  trial  at  law, 
to  ascertain  the  legal  right,  and  then  the  question  was,  whether  an 
injunction  should  go  in  the  meantime.  I  should  have  compelled 
the  parties  to  have  left  the  works  in  the  same  state  in  which  they 
were  then,  which  I  did  not,  on  the  undertaking  being  given  that 
they  should  be  left  in  the  same  state ;  that  is,  that  I  should  have 
the  same  jurisdiction  to  operate  upon  the  works  complete  as  incom- 
plete. If  the  parties  had  given  their  opponents  notice,  or  if  they 
had  stated  to  the  House  of  Parliament  what  had  taken  place  here, 
there  would  have  been  no  objection  to  it ;  it  would  not  have  given 
one  party  an  advantage  over  their  opponents.  This  clause  gives  no 
information  to  the  House ;  all  that  it  states  is,  that  a  better  viaduct 
might  be  constructed,  &c. ;  (his  Lordship  here  read  the  clause) ; 
and  the  result  is,  that  there  should  be  no  power  at  law  or  in  equity 
to  compel  the  Company  to  take  down  the  works,  though  they  had 
undertaken  so  to  do ;  that  they  should  have  power  to  act  in  defiance 
of  the  Court.     If  this  is  to  become  law,  the  object  of  the  Couit 
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would  be  defeated,  and  it  would  have  no  power.  If  the  Court  is 
thus  prohibited  from  ordering  upon  terms,  and  is  thus  to  be  deprived 
of  power,  it  will  give  little  credit  to  undertakings,  and  be  compelled 
to  deal  harshly  with  parties.  The  way  of  viewing  it  is  this,  being 
permitted  by  me  to  go  on  with  the  works  they  attempt  to  get  power 
from  Parliament  to  hinder  me  from  carrying  the  order  of  the  Court 
into  effect.  It  will  require  great  consideration  whether  this  Court 
will  interfere  to  hinder  parties  from  applying  to  Parliament,  because 
it  becomes  the  act  of  the  House.  No  case  is  cited,  and  without  I 
am  not  willing  to  assume  jurisdiction  ;  but  it  is  a  very  grave  offence 
to  the  Court.  Whether  any  thing  can  be  done  to  meet  the  case 
I  will  consider  (i). 

[The  clause  was  abandoned  by  the  Company  whilst  the  bill  was 
in  Committee  in  the  House  of  Commons.] 


REG.  V.  EATON,  HILL,  and  CALTHORP,  Justices   op 

Cambridgeshire. 

(3  Jurist,  556—558.) 

Where  justices  are  required  by  rated  inhabitants,  under  the  Poor  Bate 
Act,  1810  (50  Geo.  IH.  c.  49),  s.  1,  to  examine  the  accounts  of  parish 
officers,  they  ought  to  do  so ;  and  if  they  fail  therein,  without  showing  a 
valid  reason,  the  Court  will  com]>el  them  by  mandamus, 

Gcyyjyo  had  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  a  writ  of  mandamus  should  not  issue,  "^commanding 
them  to  examine  and  allow  the  accounts  of  the  overseers  of  the 
poor  of  Fordham,  in  Cambridgeshire,  for  the  year  ending  Lady 
Day  last.  It  appeared  by  the  affidavit  on  which  this  rule  was 
obtained,  that  on  the  2nd  April  last  overseers  for  the  parish  of 
Fordham  for  the  ensuing  year  were  elected.  On  the  16th  of  the 
same  month  the  late  overseers  laid  their  accounts  of  monies 
received  and  expended  before  the  defendants,  at  a  special  Sessions 
held  for  the  purpose  of  passing  the  accounts  of  the  several  parishes 
within  the  district  in  which  Fordham  lay.  Mr.  Smith  and  Mr.  Peek, 
the  persons  applying  for  this  mandamus,  attended  to  object  to  items 
in  the  accounts,  consisting  principally  of  bills  of  costs  incurred  by 
the  late  overseers  in  unsuccessfully  resisting  certain  appeals  against 
the  rates.  The  overseers  having  sworn  to  the  accounts.  Smith, 
with  the  acquiescence  of  the  defendants,  entered  on  his  objections. 
Upon  concluding  his  statement  the  defendants  suggested  that  these 

(1)  Bail.  Cft.  459. 


A.-G. 

ft. 
Manoues- 

TEB  AND 

Leeds 
Railway 
Company. 


1839. 

Bail  Court . 

Williams,  J. 
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Reo.  objections  should  be  submitted  to  the  Poor  Law  Commissioners,  to 
Eaton.  which  Smith  and  Peek  objected.  The  meeting  thereupon  broke  up. 
There  was  no  allowance  of  the  accounts,  nor  was  there  any  adjourn- 
ment. On  April  28rd  the  applicants  again  attended  before  two  of 
the  defendants,  at  a  Petty  Sessions,  when,  upon  being  requested  to 
examine  the  accounts  which  by  the  statute  they  were  bound  to  do, 
Hill,  one  of  the  defendants,  said  '*  that  may  be  your  opinion,  but 
it  is  not  ours."  The  defendants  were  thereupon  requested  by  Smith 
either  to  allow  or  disallow  the  accounts,  to  which  Hill  replied  ''  we 
will  do  neither ;  if  you  get  a  mandamus  we  must  obey  it."  The 
applicants  then  left ;  the  accounts  not  having  been  either  examined 
or  allowed. 

Byles  appeared  to-day  to  show  cause  against  the  rule,  on  an 
affidavit,  which  disclosed  that  on  the  16th  April,  when  the  overseers 
attended  with  their  accounts  at  the  special  Sessions,  the  church- 
wardens of  the  parish  were  not  present.  The  defendant  Hill  swore 
they  did  not  absolutely  refuse  to  allow  or  disallow  the  accounts, 
but  recommended  their  being  submitted  to  the  decision  of  the  Poor 
Law  Commissioners.  On  the  7th  May  the  present  rule  was  served, 
and  on  the  14th  a  notice  signed  by  one  of  defendants  and  another 
justice  of  the  county,  was  served  on  the  churchwardens  and  over- 
seers of  Fordham,  and  on  the  applicants,  summoning  them  to 
attend  at  a  special  Sessions  on  the  21st,  for  the  purpose  of  showing 
the  accounts ;  the  parish  officers  accordingly  attended,  and  were 
all  sworn  to  the  truth  of  them.  The  applicants  were  then  asked 
by  the  defendants  if  they  had  any  objection  to  make  to  them, 
whereupon  Smith  said  they  attended  only  for  the  purpose  of  pro- 
testing against  the  legality  of  the  meeting,  on  the  ground,  first, 
that  the  Judges  had  no  jurisdiction  to  originate  a  meeting,  and 
that  the  present  was  an  original  one  and  not  an  adjournment  from 
the  former;  and,  secondly,  that  the  notice  of  the  meeting  was 
signed  by  a  justice  who  had  not  been  pref&ent  at  the  prior  meetings. 
The  justice  then  signed  and  allowed  the  accounts. 

Bi/les  now  submitted,  that,  the  justices  having  allowed  the 
accounts,  the  writ  could  not  go.  The  defendants  had  not  refused 
to  allow  them  either  upon  the  16th  or  28rd  of  April,  but  only  to 
examine  them,  which  they  were  not  bound  to  do.  The  examination 
was  a  matter  purely  in  the  discretion  of  the  justices,  and  the  Court 
could  not  oblige  them  to  exercise  the  discretion  with  which  the 
statutes  had  invested  them.      By  the  17  Geo.  U.  c.  88,  s.  1,  it  was 
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provided  that  the  charchwardens  and  overseers  should   within         Reg. 

fourteen  days  after  overseers  shall  be  nominated,  deliver  to  such       eaton. 

succeeding  overseers  an  account  of  the  money  received  by  them, 

and  which  account  they  are  required  to  verify  on  oath  before  one 

or  more  justices.    By  that  statute  the  justices  had  no  power  to 

examine  the  accounts;  but  by  50  Geo.  III.  c.  49,  s.  1,  the  justices 

before  whom  the  accounts  were  laid  were  authorized  and  empowered, 

if  they  should  think  fit,  to  examine  into  the  matter  of  every  such 

account,  and  disallow  and  strike  out  of  it  any  unfounded,  and  to 

reduce  every  exorbitant  statement,  &c.    It  was  therefore  impossible 

for  the  applicants  to  succeed  in  that  part  of  the  rule  which  called 

upon  the  defendants  to  examine  the  accounts ;  it  was  a  matter  for 

their  discretion  under  all  the  circumstances  of  each  case  whether 

they  would  think  fit  to  examine  them.     Then  with  respect  to  the 

allowance,  the  defendants  could  not  by  law  have  allowed  them 

either  on  the  16th  or  the  28rd  of  April,  because  the  churchwardens 

were  not  present.     By  the  50  Geo.  III.  c.  49,  s.  1,  it  was  provided, 

that  if  the  churchwardens  and  overseers,  or  any  of  them,  should 

neglect  or  refuse  to  make  and  submit  such  account  he  or  they 

should  be  committed  to  the  common  gaol  until  he  or  they  should 

have  made  it  and  verified  it.     Now  it  appeared  by  the  affidavits 

that  the  churchwardens  and  overseers  were  not  present  when  the 

accounts  were  delivered  in  by  the  overseers,  on  the  16th  April ; 

the  defendants  had,   therefore,  a  right  to  summon  the  parish 

officers  in  the  manner  they  had  done,  by  notice  of  the  14th  May, 

and    having    allowed    the    accounts    the  present    rule    must    be 

discharged. 

Piatt  and  Gunning,  in  support  of  the  rule,  contended  first, 
that  the  examination  into  the  items  of  the  account  was  imperative 
on  the  justices  whenever  any  rated  inhabitant  attended  and  objected 
to  them  or  any  items  contained  therein;  it  is  true,  the  50  Geo.  III. 
authorizes  and  empowers  the  justices  to  make  such  examination, 
but  the  discretion  vested  in  them  by  those  words  must  be  used  in 
a  reasonable  manner,  they  could  not  arbitrarily  and  without  giving 
good  and  sufficient  reasons,  refuse  to  exercise  it  upon  being  properly 
called  upon  to  go  into  the  accounts  by  the  rate-payers.  The  want 
of  this  power  in  the  justices  in  special  Sessions,  was  felt  at  the 
time  of  the  passing  of  50  Geo.  III.,  and  it  was  not  necessary  that 
they  should  exercise  it,  and  make  their  examination  into  the 
accounts   whenever   they  were   called   upon   to  do  so,  otherwise 
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Rbo.        DumberlesB  expensive  appeals  must  ensue.    There  were  numerous 


V. 


Eaton.  cases  in  which  the  words  ''shall"  and  ''may"  have  been  held  to  be 
imperative  (i)  where  the  powers  to  be  exercised  have  been  of  a 
public  nature.  The  defendants  have  absolutely,  and  without  giving 
any  reason,  refused  to  examine  the  accounts,  and  the  writ  must, 
therefore,  go.  Secondly,  the  defendants  ought  to  have  allowed  the 
accounts  on  the  16th  of  April,  although  the  churchwardens  were  not 
present.  It  is  not  shown  that  they  had  any  accounts  independent 
of  those  of  the  overseers,  and  this  objection  is  now  made  by 
the  defendants  for  the  purpose  of  evading  the  rule  of  the  Court ; 
and  even  if  they  had  any  accounts,  that  affords  no  ground  for 
refusing  to  examine  and  allow  those  of  the  overseers.  Thirdly,  the 
special  Sessions  held  on  the  2nd  May,  as  stated  in  the  affidavits, 
were  wholly  unauthorized  by  law.  The  statutes  require  that  the 
accounts  shall  be  examined  and  allowed  within  fourteen  days  after 
the  nomination  of  new  overseers ;  and  if  not  then  allowed  or  at 
some  adjournment,  the  justices  have  no  jurisdiction. 

(Williams,  J. :  If  that  be  so,  as  the  fourteen  days  are  long  since 
gone  by,  how  can  this  writ  go  commanding  them  to  do  that  which 
you  say  they  are  not  at  liberty  to  do  ?) 

This  Court  has  the  same  power  to  order  justices  to  do  their  duty 
in  this  behalf,  as  it  has  to  command  them  to  enter  continuances 
and  hear  an  appeal  after  the  time  prescribed  by  the  statute  for 
appealing  has  elapsed. 

Williams,  J. : 

This  rule  must  be  made  absolute.    I  do  not  agree  to  the  doctrine 

that  justices  are  to  exercise  an  arbitrary  and  irresponsible  discretion 

as  to  whether  or  not  they  will  examine  the  accounts  of  the  parish 

officers  under  these  Acts.     The  duty  is  a  very  important  one,  and 

[  *558  ]      as  it   manifestly  appears   that   the  defendants  have  ^refused  to 

examine,  and  have  not  examined  these  accounts,  it  is  proper  the 

writ  should  go.     I  am  of  opinion  that  when  justices  are  properly 

required  by  rated  inhabitants  to  examine  accounts  of  parish  officers 

under  these  statutes,  they  ought  to  do  so,  and  if  they  refuse,  and 

give  no  valid  reason  for  that  refusal,  this  Court  will  compel  them 

to  enter  upon  the  examination. 

Rule  ahsolute. 

(1)  See  D warns  on  Statutes,  vol.  2,      viissioners,    2    Chitty,    251  ;     R&x  v. 
712;  Rex  v.  Flock  wood  Inclosure  Com-      Barhw,  Salk.  609;  Vern.  154. 
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SMITH  V.   DIXON  (1).  isso. 

(3  Jurist.  770-771.)  — ^,, 

Two  distinct  written  instruments  cannot  be  coupled  together  so  afi  to  con-         Bench. 
stitute  a  sufficient  memorandum  of  a  contract  within  the  Statute  of  Frauds,        "  Lord 
unless,  on  the  face  of  them,  they  appear  to  be  necessarily  connected  with       i^^NMAN, 

^^^^  ^^^^-  LITTLEDALB, 

Assumpsit  for  not  accepting  oak  trees,  &c.,  bargained  and  sold  p^ttbson  j 
to  the  defendant.     Pleas  :  first,  non  assumpsit ;  secondly,  no  note  in  Williams,  J. 
writing  within  the  Statute  of  Frauds  ;  issue  thereon.    At  the  trial  at        f  ^^^  1 
York,  at  the  Summer  Assizes,  1837,  the  plaintiff  produced  in  evidence 
the  following  memorandum  in  the  handwriting  of  the  defendant : 

''  5  to  6,000  oaks  2^  to  8  feet  at  25«.  0^/. 
10,000  ditto  li  to  2  feet  at  lbs.  Od. 
to  be  well  taken  up  and  delivered  to  my  order,  &c. 

(Signed)  **Edmund  P.  Dixon." 

The  plaintiff  also  produced  the  following  letter,  written  to  him 
by  the  defendant :  "  Hull,  10th  Feb.,  1838,— Sir,  When  I  ordered 
the  few  oaks,  I  requested  particularly  that  they  might  not  be  sent 
until  further  order,  and  that  I  should  inform  you  as  soon  as  I 
could  when  they  were  likely  to  be  wanted.  I  am  much  surprised 
at  receiving  an  invoice  and  advice  to-night  of  your  having  shipped 
a  quantity  for  me ;  and  as  I  am  going  from  home  for  some  days, 
and  you  have  not  attended  to  my  instructions,  I  beg  to  inclose  you 
herewith  your  invoice,  &c."  The  defendant  refused  to  receive  the 
trees  on  their  arrival  at  Hull.  The  jury  found  for  the  defendant 
on  the  second  issue,  and  leave  was  given  to  the  plaintiff  to  move  to 
enter  a  verdict  for  141.,  if  the  Court  above  should  be  of  opinion  that 
these  documents  constituted  a  sufficient  memorandum  of  a  contract 
to  satisfy  the  statute.    A  rule  nisi  having  been  obtained  accordingly, 

Cresswell,  Q.C.,  and  Wightman  showed  cause : 

In  order  to  satisfy  the  statute,  the  names  of  both  the  parties  to 
the  contract  must  appear  on  the  face  of  the  documents  ^containing  [  *'7i  ] 
it,  and  the  documents  must  be  necessarily  and  not  arbitrarily 
connected  together.  Here  the  memorandum  does  not  contain  the 
name  of  the  vendor,  and  the  letter  of  the  defendant,  produced  to 
supply  that  defect,  alludes  not  to  this  particular  contract,  but  to 
some  indefinite  contract,   and   that  merely    for  the  purpose  of 

(1)  (Hiver  V.  Hnuting  (1890)  44  Ch.       Ganher  [1897]  1  Q.  B.  688,  66  L.  J. 
1).  200,  59  L.  J.  Ch.  255 ;  ream-  v.      U.  B.  457.— C.  A. 
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Smith        repudiating  it.      Cooper  v.  Smith  {\),  and  Richards  v.  PorUr{2\, 
Dixon.       show  that  such  a  letter  is  insuflBcient.   In  Saundergon  v.  Jackson  (3), 

the  defendant's  letter  recognised  the  contract;   and  in  Allen  v. 

Bennett  (4),  which  is  the  strongest  authority  on  the  other  side,  it 

contained  an  express  reference  to  a  prior  order. 

Atcherlei/,  Serjt.,  and  Cottingham,  contra : 

The  defendant  is  bound  by  his  contract,  notwithstanding  it  was 
not  signed  by  the  vendor  :  Layiliorpe  v.  Bryant  (5). 

(Lord  Dbnman,  Ch.  J. :  The  question  is,  whether  he  recognises 
that  contract  as  having  been  made  with  you  ?) 

The  Court  will  require  only  a  reasonable  degree  of  certainty. 
The  plaintiff  dealt,  in  his  trade,  in  certain  articles  which  are  the 
subject-matter  of  the  order  ;  he  produced  the  order  signed  by  the 
defendant;  and  the  defendant  in  a  subsequent  letter  expressly 
alluded  to  an  order  given  by  him  to  the  plaintiff  for  goods  of  a 
similar  description.  In  DobeU  v.  Hutchinson  (6),  a  distinction  was 
drawn  between  a  reference  to  the  subject-matter  of  an  order  and 
a  reference  to  the  order  itself.  The  order  itself  was  referred  to  in 
Allen  v.  Bennett.  In  Saunderson  v.  Jackson ,  the  name  of  only 
one  party  appeared  in  the  contract,  though  that  was  denied  by 
counsel  in  Chavipion  v.  Plummet'  (7). 

.LoBD  Denman,  Ch.  J. : 

The  case  of  Saunderson  v.  Jackson  is  the  most  difficult  to  distin- 
guish from  the  present,  but  that  case  is  not  accurately  reported. 
The  names  of  both  parties  did  appear  in  the  contract.  The  language 
of  Lord  Eldon  would  seem  to  show  that  the  question  ought  to 
have  gone  to  the  jury ;  but  that  would  have  been  quite  wrong, 
because  it  was  one  of  the  things  which  the  statute  was  intended 
to  prevent.  If  one  party  were  allowed  to  make  out  the  liability 
of  the  other  by  a  number  of  probabilities,  it  would  be  in  fact  a 
repeal  of  the  statute.  One  half  of  the  contract  might  be  proved  in 
evidence,  and  the  other  half  supplied  by  inference.  In  the  present 
case  the  reference  to  the  order,  made  in  the  defendant's  letter,  is  not 
so  distinct  and  clear,  that  we  can  say  that  one  document  is  part 
of  the  other,  so  as  to  form  one  entire  contract. 

(1)  13  R.  R.  397  (15  East,  103).  (5)  42  R.  R.  709(2  Ring.  N.  C.  73,i 

(2)  30  R.  R.  392  (G  B.  &  C,  437).  (6)  42  R.  R.  408  (3  Ad.  &  Kl.  350  . 

(3)  5  R.  R.  680  (2  Bos.  &  P.  238).  (7)  8  R.  R,  795  (1  Bos.  &  P.  N.  B. 

(4)  12  R.  R.  633  (3  Taunt.  169).  252). 
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LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  Here  is  not  enough  on  the  face  of 
the  documents  to  connect  them  together. 

Pattbson,  J. : 

These  documents  are  not  necessarily  connected  together,  they 
may  be  probably,  but  they  are  not  necessarily,  so  connected.  The 
case  of  Saundersoji  v.  Jackson  does  not  press  at  all  on  my  mind, 
because  the  name  of  the  purchaser  must  have  been  inserted  in  the 
bill  of  parcels.  It  never  was  considered  as  an  authority  beyond 
the  point  that  a  printed  name,  if  adopted  by  one  of  the  parties  to 
the  contract,  was  a  sufficient  signature  by  him. 

Williams,  J. : 

It  is  difficult  to  say  in  each  particular  case  what  is  the  amount 
of  proof  required ;  but  to  infer  from  facts  and  circumstances  that 
there  must  be  a  particular  contract,  is  to  prove  it  not  by  documents, 
but  by  probabiUties.  RuU  discharged. 


Smith 

V, 

Dixon. 


REG.  V.  The  STEWARD  or  the  MANOR  of  RICHMOND. 

(3  Jurist,  998—999.) 

In  the  case  of  a  Crown  manor,  the  rule  to  show  cause  why  a  mandamui 
should  not  issue  to  admit  to  a  copyhold  may  be  directed  to  and  served  on 
the  steward  only.    In  ordinary  manors  it  must  include  the  lord  also. 

This  was  a  rule  nisi  calling  on  the  steward  of  the  manor  of 
Richmond  to  show  cause  why  a  mandamus  should  not  issue  com- 
manding him  to  admit  a  purchaser  to  a  copyhold  tenement  on  the 
surrender  of  a  former  tenant  The  manor  belongs  to,  and  forms 
part  of  the  land  revenues  of,  the  Grown. 

The  Attorney-Generalf  in  showing  cause,  said,  that  in  the  case 
of  Reg.  V.  The  Steward  of  the  Manor  of  Whitford{i),  the  Court  had 
decided  that  a  rule  for  a  mxindamus  ought  to  be  served  upon  the 
lord  of  the  manor  as  well  as  the  steward,  and  the  Court  there 
discharged  the  rule  on  that  ground.  He  then  contended,  that,  as 
the  Queen  was,  in  right  of  the  Crown,  the  lady  of  the  manor  of 
Richmond,  and  as  a  mandamus  would  not  lie  to  the  Crown,  it 
would  appear,  in  the  case  of  a  Royal  manor,  that  the  proper  remedy 
for  a  refusal  of  the  steward  to  admit  was  by  petition  of  right  and 
not  by  mandamus. 

(1)  54  B.  B.  884  (7  Dowl.  P.  C.  709;  3  Jur.  533). 


1839. 
Nov*  4. 

QueeiCt 
Bench, 

Lord 

Dbnmah, 

Ch.  J. 

[998  ] 
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R.R. 


Rbo. 

V. 

The 
Steward 

OF  THE 

Manor  of 
Richmond. 

[  '999  ] 


Nov,  4. 


Sir  W.  W.  FoUett  and  J.  Scriven,  contra  : 

There  is  no  precedent  of  a  petition  of  right  by  one  claiming  to 
be  admitted  to  a  copyhold  tenement,  and  no  other  remedy,  in  case 
of  refusal,  can  be  suggested  than  *a  writ  of  mandamus.  The  steward 
is  a  ministerial  officer,  independent  alike  of  the  lord  and  of  the 
tenants.  A  steward  de  facto  may  admit,  and  a  steward  appointed 
by  deed  cannot  be  removed  from  his  office  quamdiu  se  bene  gesserit. 
By  stat.  10  Geo.  lY.  c.  50,  s.  8,  all  manors  belonging  to  the  Crown 
are  placed  under  the  management  of  the  Commissioners  of  Woods 
and  Forests ;  and  by  sect.  14  the  Commissioners  are  aathorized 
to  appoint  such  persons  as  they  shall  think  proper  to  be  stewards 
to  hold  customary  and  other  Courts,  and  such  appointment  shall 
have  the  same  effect  as  if  made  by  the  Crown.  The  effect  of  these 
provisions  is  to  prevent  the  Crown  from  admitting  a  tenant  except 
through  the  instrumentality  of  the  steward.  It  is  sufficient,  there- 
fore, in  the  case  of  a  Crown  manor,  to  serve  the  rule  on  the 

steward  alone. 

Cur.  adv,  rttlt. 

Lord  Denman,  Ch.  J. : 

The  objection  in  this  case  was,  that  the  lord  of  the  manor  was 
not  served  with  the  rule.  In  ordinary  cases  it  is  not  enough  to 
serve  the  rule  on  the  steward  only,  according  to  our  decision  in 
the  case  of  the  Manor  of  Whitford  last  Term ;  and  we  think  that 
decision  correct.  But  there  may  be  a  different  course  in  the  case 
of  a  Crown  manor ;  and  certainly  the  provisions  of  the  stau 
10  Geo.  lY.  c.  50,  s.  8,  referred  to  in  this  case,  which  seem  to 
recognise  the  steward  as  a  statutory  officer,  make  a  difference.  We 
think,  therefore,  that  this  rule  should  be  absolute. 

Rule  absolute. 


1839. 

Qu^erCi 
Bench, 

[  1002] 


VAUGHAN  V.  FITZHUGH  and  Another,  Executors  of 

McNeill. 

(3  Jurist,  1002—1003.) 

A  charter-party  contained  a  clause  that  **  sufficient  money  should  bp 
advanced  to  the  master  for  disbursements  not  exceeding  200/.'*  The  parry 
to  whom  it  was  addressed  having  advanced  to  the  master  when  abroad  a 
larger  sum  for  the  use  of  the  ship :  Held,  that  he  was  entitled  to  recover  thf 
full  amount  against  the  owners. 

Assumpsit  for  money  lent,  money  paid,  and  on  an  account  stated. 
Flea,  non  asatmipait  At  the  trial  before  Maule,  B.,  it  appeared  that 
the  deceased,  who  was  owner  of  a  ship  called  the  Prince  Regmtf 
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entered  into  a  charter-party  addressed  to  the  plaintiff,  (whose  brother  Vadohan 
in  England  acted  for  him),  on  a  voyage  to  Belize,  in  the  Bay  of  fitzhuqh. 
Hondaras.  The  instrument  contained  the  following  clause:  ''Suffi- 
cient money  to  be  advanced  to  the  master  for  disbursements  at 
Honduras  (not  exceeding  200Z.)  free  of  interest  or  commission 
against  his  draft  on  the  owners  at  par,  the  amount  of  which  to  be 
deducted  from  the  first  payment  of  the  freight."  The  plaintiff, 
however,  on  the  arrival  of  the  vessel  at  Honduras,  at  the  request 
of  the  master,  advanced  him  the  sum  of  869Z.,  for  which  the  present 
action  was  brought.  On  this  evidence,  Maule,  B.,  held,  that, 
although  the  *plaintiff  was  bound  by  the  terms  of  the  charter-party  [  '1003  ] 
to  advance  money  to  the  amount  specified,  still  he  was  not  pro- 
hibited thereby  from  advancing  more,  nor  was  the  master  deprived 
of  the  right  of  binding  his  owners  for  a  larger  amount ;  and  the 
jury  ultimately  returned  a  verdict  for  the  plaintiff  for  the  whole 
sum  advanced. 

Cresstcell  now  moved  for  a  new  trial,  on  the  ground  that 
although  ^ima/aetV  the  master  would  have  the  right  to  bind  his 
owner  for  money  advanced,  still  the  extent  to  which  he  was  so 
entitled  was,  in  the  present  instance,  limited  by  the  terms  of  the 
charter-party. 

Sed  per  Curiam  : 

There  is  no  ground  for  a  rule.  The  master  undoubtedly  has 
power  to  take  up  money  from  a  stranger  if  necessary  for  the  use 
of  the  ship;  and  it  can  make  no  difference  that  the  person  to  whom 
he  applies  for  the  purpose  is  the  individual  named  in  the  charter- 
party. 

Rule  refused. 
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or  custom — Lessee  has  title  against  everyone  but  lord  and  may  bring 
ejectment.     Doe  d.  Tresidder  v.  Tresidder         ......     292 

9.  Mining  lease,  agreement  to  grant — Whether  contract  con- 
stituting present  demise.     Jones  v.  Reynolds 332 

10.  Notice  to  quit — Demise  for  one  year  and  six  months  certain 

from  date  of  agreement — Express  stipulation  for  three  months'  notice — 
Occupation  beyond  original  term  of  tenancy — Period  at  which  notice 
should  expire.     Doe  d.  Uobinson  v.  Dobell 434 
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ixitd^i.  liANBLOBD    AND    TENANT— 11.    Notice    to    quit— Sufficiency   of 

notice — Demand  of  possession— Holding  over — Action  for  double  value 
— Evidence  that  holding  over  not  wilful — Statement  by  co-tenant — 

:  £  >.  i  r:  Landlord  and  Tenant  Act,  1730,  s.  1.    Hirst  v.  Horn  ....     672 

12.  Six  months'  tenancy  subject  to  six  months'  notice — 

•  Tenancy  for  year.     Sn-  Poor  Law,  9. 


.?toiTc.:jt-- 


^^^.^^^  LANDS  CLAUSES  ACTS— Railway  company — Compulsory  purchase 

xrrfT-Bi  i^  o^  lands — Inqmsition,  form  of — Limitation  of  time  within  which  com- 
pulsory powers  to  be  exercised — Extension  of  time  by  subsequent  Act 
— ^Payment  of  purchase-money   into  Court — Proceedings  commenced 

..^^^^  0  7         under  first  Act  and  money  paid  into  Court  after  passing  of  second  Act. 

i-T  Terbai  -'-  ^^^  *^*  ^'^'y^^^'  V-  Bristol  and  Ercte^r  Ry,  Co,  ......     632 


fKSt    ^' 


er 


^I)eel»>' 


LAND  TAX— Double  assessment— Land  rated  twice  by  same  Com- 
missioners— Remedy — ^Appeal — Land  Tax  Act,  1797,  s.  23.  In  re  Giatton 
Land'Tax     .         .  ..........     771 


^ustic^-^  LIBEL.     See  Defamation. 

,  •  ••' 
."  •^■» 

LIEN.     See  Execution,  4. 

^y^jT      ^      LIMITATIONS  (STATUTE  OF)— 1.  Bill  of  costs— Fees  due  to  client 

^^^  J  •        as  witness  in  lunacy  proceedings — Bequest  to  solicitor  to  collect  and 

^^**      '  retain  fees — Whether  constituting  payment  on  account  sufficient  to  take 

bill  out  of  statute.     Waw/h  y.  Cope 801 

2.  Payment  by  surety — Payment  partly  within  and  partly  with- 

;>„,  tii^c^^        out  period  of  six  years — Bight  of  action  against  principal  and  co-surety 

,^^. ;;...  .        attaching  on  payment  in  excess  of  surety's  proportion  of  debt.     Da  vies 

V.  Humphreys      ............     547 

3^V^  *^-  Real  Property  Limitation  Act,  1833 — Life  estate  carved  out 

^hes'^'  of  estate  tail— Acluiowledgment  of  title — Letter  written  by  person  in 
adverse  possession— Sufficiency  of  acknowledgment  a  question  for  the 
Judge.     Dite  d.  (Uirzon  v.  Edmoiuh    ........     615 


MALICIOUS  PBOSECUTION— 1.  Arrest— Court  of  Bequests— Statu- 
^^pDf^         tory  Commissioners — Excess  of  jurisdiction — Liability  of  Commissioner 
and  of  Serjeant  of  Court.     Carratt  v.  Morley 183 

2.  Trespass — Action  against  justice— Arrest — ^Illegal  warrant — 

Warrant  not  showing  information  on  oath  on  which  warrant  issued — 
^ge  tb^  ^  Proceedings  founded  on  deposition  taken  before  justice's  clerk,  the 
-  r,  l^'*^       justice  not  being  present.     Candle  y,  Snjmour       .....     444 


c 


^fi^  MANDAMUS — 1.  Accounts— Allowance   by  justices— Mistake  as  to 

^^Z  rts^-'-  appeal  to  Sessions — Mandamus  to  Sessions  to  review  allowance.     Ji.  v. 

^  ^     .  /        Justices  of  ]Vest  Riding 396 

^j;  2.  Copyholds — Writ  to  admit  to  copyholds  must  be  directed  to 

^       tiot  •'  lord  of  manor  as  well  as  to  steward.    li,  v.  Powell       ....     265 


^ifl* 


3.  The  like  as  to  a  surrender.     B,  v.  Eoans       .        .       267,  n. 


(J  b7^5^.  4.  A  mandamus  to  admit  will  not  issue  to  the  steward  of  a 

'  0*7    > .,       manor  belonging  to  the  Crown,     i?.  v.  Powell 265 

5.  Form  of  writ,  defect  in— Books  and  papers  relating  to  Court  of 

utrftC^  ^f  TiequeBtB— Mandamus  to  clerk  of  Court — Official  capacity  of  detainer  not 

•   **'        shown.     Beg,  v.  Hopkins •         .         .     235 

}i0^^t  ^*  Peremptory — Court  will  not  hear  return  to,  though  stating 

.•  nO^^^Z  attempt  to  comply  with  writ  and  causes  by  which  it  has  been  frustrated. 

\ch  ^^%        ^'  V-  Ledgard 390 


\ 
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MANDAMUS — 7.  Befusal  to  execute  instrument — PreBentation  t« 
benefice — Eleemosynary  hospital — Presentation  by  majority  of  brethrai; 
— Befusal  of  master  to  seal  presentation.    B,\,  KendaU    .         .         .    iC^ 

8.  Service  of  rule  to  show  cause  on  steward  only.     R.  v.  Stc'r.ir^' 

of  Manor  of  Richmond        ........         .  .     "*2& 

And  see  Company,  1  ;  Poor  Law,  6. 

MABBIAGE — ^Action  against  clergyman  for  refusing  to  perfora 
marriage  ceremony.     Davis  y.  Black .43' 

MASTER  AND  SERVANT— I.  Master  of  ship^-ObUgation  to  giT« 
whole  time  to  service  of  employer.     See  Ship  and  Shipping,  G. 

2.  Seduction — Action  by  father— Daughter  in  service  of  another 

— Intention  to  return  to  father's  house  on  quitting  service.     Blayi^irr  r. 

Haley  ,         .         .         .         .         .         .         .         .         .         .         .  .     .>'! 

3.  Liability  for  negligence  of  servant.    Se^  Negligence,  1,  2. 

MEDICAL  PRACTITIONER— Apothecary — Chemist,  action  against 
for  practising  contrary  to  the  Apothecaries  Act,  1815 — Necessity  of 
showing  that    chemists    practised    as    apothecaries    before    the  Act 

Apothecaries  Co.  v,  Oreenough     ........  .     42? 

MONEY  PAID— Money  handed  to  wife  for  safe  custody— Deposit  by 
her  at  bank  in  son's  name — Liability  of  bankers  to  husband.  CaUauii  t 
Loyd  .............  .4^* 

MORTGAGE — 1.  Advance  to  enable  purchaser  to  complete  purchase- 
Mortgage  or  conditional  sale.    See  Vendor  and  Purchaser,  1. 

2.  Equitable  charge— Deposit  of  deeds— Freeholds  bought  partly 

with  money  which  mortgagor  had  voluntarily  covenanted  to  settle- 
Deposit  of  title  deeds  with  trustees  of  settlement — Extent  of  charge. 
James  v.  Bydder  ..........  .     l^JT 

3.  Foreclosure — Master's  report — Intermediate  receipt  of  rents- 
Right  to  absolute  order.     Oarh'ck  y.  Jackson  ....  .      Z^> 

4. Sale  by  mortgagee — Purchase  by  mortgagee's  agent — Duty 

of  mortgagee  to  obtain  the  best  possible  price  for  the  property.  Orm^  v. 
Wright .Si: 

5.  Priority — Laches  —  Mortgagee's  omission  to  obtain  deeds- 
Subsequent  purchaser  for  valuable  consideration — Notice  to  purchaser 
— Recital  in  deed.     Farrow  v.  Bees .1 

6. Estate  subject  to  ante-nuptial  agreement  for  settlement- 
Delivery  of  agreement  to  mortgagee — Notice.     Danes  Y.  Bavies         .       ]u 

7.  Deeds  in  mortgagee's  possession — Production  of  copies.     ^'• 

Discovery,  1. 

MORTMAIN.     See  Charity  and  Charitable  Trust. 

r 

NEGLIGENCE — I.  Injury  caused  by  servant's  negligence — ^Hire  of 
horses  and  coachman  from  livery  stable — Who  is  answerable  as  master. 
Qitarman  v.  Burnett .717 

2.  Injury  to  trespasser — Supervening  negligence — Damage 

a  consequence  of  original  default  of  defendant.     Lynch  t.  Nttrdin     .     191 

3.  Watercourse— Overflow— Neglect  to  cleanse  channel — ^Action 

by  reversioner — Plea  of  contributory  negligence  of  plaintiff's  tenant. 
Bell  V.  Twetitymaa 415 
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ititio::  PARLIAMENT — 1.   Jurisdiction  of  Court — Injunction — Application 

fbreth      to  Parliament  for  statutory  powers  confirming  works  in  progrress  after 

undertaking  that  Court  should  retain  control  over  them.    Ait.'Oen.  v. 

Manche$ter  and  Leeds  liu,  Co 820 

2.  Franchise — Begistration — Borough  vote— Claim  by  burgess 

sent  to  Town  Clerk  in  due  course— Omission  of  overseers  to  send  burgess 
list  to  Bevision  Court — Mandamus,     R.  y.  Mayor  of  Lichfield        .         .313 


tc: 


3Si: 


'j^- 


>T:t; 


i- 


PABTITION — ^Bight  to — Life  estate,  determinable  on  marriage,  in 
one-fifth  of  estate.    Ifobsf^n  v.  Shenvf)od 40 


PABTNBBSHIP  —  1.    Dissolution  —  Beceiver  —  No    misconduct    of 
partner — Allegation  of  illegality  of  partnership.     Hale  v.  Hale  107 

^'^'         2.  Fraud — Bill  indorsed  in  partnership  name  after  dissolution. 

Knowledge  of  indorsee — Necessity  of  showing    fraudulent  collusion. 
Lewis  v.  Beilly 262 

3.  Partner  engaging  in  private  business — Master  and  part  owner 

of  ship  trading  on  private  account  during  voyage — Employment  of 
ip^      partnership  property — Injunction.     Gardner  v.  M^Cutrheon  .154 

V,  4.  Beceiver  and  injunction,  principles  on  which  Court  will  act 

'^  ,       when  applied  to  for— Duties  and  obligations  of  partners  in  their  conduct 
to  one  another.     Smith  v.  Jei/en 149 

.4m/»*'eWill,  10. 


PAWNBBOKEB.    See  Bailment. 

PLEADING — 1.  Demurrer— Averment.     /Sf«  Covenant ;  Biver. 

2.  Variance.    See  Common. 

And  see  Fraud  and  Misrepresentation,   1 ;    Ship  and  Shipping,  1  ; 
Trover  and  Conversion,  2. 


POOB  LAW— 1.  ^^OfBLcer"— Chaplain— Power  of  Poor  Law  Commis- 
sioners to  order  guardians  to  appoint — Previous  order  of  Commissioners 
,{,-       allowing  option  to  guardians.     li.  v.  Chuardians  of  Braintree        .        .     227 

2.  Bating — Property  rateable — Docks — Beneficial  occupation — 

Lands  contributory  to  earning  powers  of  docks — Dues  collected  in 
another  parish.     R»  t.  Bristol  Dock  Co 338 

3. Land  taken  over  for  purposes  of  docks— Statutory 

direction  that  lands  should  always  be  assessed  on  sale  scale  as  at  time 
of  transfer — Prohibition  against  assessment  on  increased  value.     B,  v. 
^:       Bristol  D<pck  Co 338 

4.  Prison — Governor's  house  and  garden — Prison  officials' 

\       quarters — ^Work  rooms  in  which  work  done  by  prisoners  and  afterwards 
sold  on  public  account.     Beg.  y.  Shepherd 241 

5. Principle  of  assessment — Bailway  company — Im- 
proved value  of  land — Line  occupying  land  in  several  parishes — Profits 
earned  in  particular  parishes.     B,  v.  Z.  d;  S,  W,  By,  Co,  .351 

6. Overseer's  accounts — Bequisition  to  justices  to  examine 

^       accounts — Mandamus,    B,  y,  Eaton 823 

7.  Settlement — Legitimacy  of  children — Non-access  of  husband — 

Svidence  of  wife.     B,  y.  Inhabitants  of  Mansfield 307 

8. Occupation  of  tenement  for  year — Part  of  year's  rent  only 

paid— 1  Will.  IV.  c.  18,  s.  2.     B.  y,  InhuhitanU  of  Brighthelmstone        .     398 


9.   Six  months'   tenancy  subject  to  six  months'  notice — 

Tenancy  for  year  at  least— 6  Geo.  IV.  c.  57,  s.  2.     //.  v.  Inhabitants  of 
ah€ni}Um 246 
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PORTION — Children's  portions  raisable  during  life  of  tenant  for  Iii> 
out  of  reversionary  term— Goats  of  raising  portions  payable  out  of 
estate.     Michdl  v.  Mkhdl »<•. 

POUND — Impounding  goods — Pound  breach.     Ste  Biver. 

POWER — Execution  —  Limited  power  —  Appointment  to  survivinir 

child.     Woodcock  v.  Benneck 4 ; 

PRACTICE— 1.  Costs— Charity  information — Costs  of  relator — Extra 
costs.     Att,-Oen,  v.  Kerr ^* 


2. Taxation  of  costs — Counsel's  fees — Attorn  fy-Omfr' 

not  appearing  personally — Fee  on  brief  to  Attorney -General,  whether 
allowable  in  addition  to  fees  of  two  counsel  who  actually  appeared  h 
support  of  information.     Att.-Oen,  v.  Drapers'  Co,         .         .         .         .      ^ 

3. Costs  in  the  cause — Change  of  venue  obtained  by  defendant 

and  afterwards  abandoned— Change  obtained  on  condition  of  payment 
of  costs  incurred.     Pugh  v.  Kerr ,    4K 

4. Parties— Suit  to  enforce  marriage  settlement — T^ro  co- 
heiresses of  trustee  made  parties — Right  to  two  sets  of  costs.     Aldri'k 
V.  Westhrook * .         .         .  .       > 

5. Taxation — Costs  incurred  by  two  persons — Taxation  on 

application  of  one.     Lockhart  y ,  Hardy C* 

6.  Parties — Joinder  of  plaintiffs.    See  Vendor  and  Piurchaser,  4. 

PRINCIPAL  AND  AGENT— I.  Broker— Sale  of  stock— Rules  of  Stock 
Exchange — Sale  on  credit  of  broker — Liability  of  disclosed  principal. 
Mortimer  v.  McVallan OU 

2.  Sale  of  goods— Revocation  of  agent's  authority.    Jtaleigh  v. 

Atkinson      ............  .     '^ 

3.  Principal's  liability  for  representation  of  agent.     See  Fraud 

and  Misrepresentation,  1. 

PRINCIPAL  AND  STTRETY^l.  Guaranty— Bond  executed  by  surety 
only — Collateral  bond  of  indemnity  to  surety  duly  executed — Discliarge 
of  surety.     Bonder  y.  Cox ll" 

2. Agreement  that  amount  should  be   advanced  t« 

surety  on  three  months'  bill — Immediate  advance — Discharge  of  surety. 
Bonser  v.  Cox      ...........  .1 


1  •» 


3. Promise  to  answer  for  goods  supplied  to  another — Gk>ods 

in  excess  of  limit  supplied  and  paid  for — Continuing  guaranty.     M*t^,* 
V.  Isaac •  •      7->4 

4. Co-surety— Contribution — Payment  of  more  than  proper 

proportion  by  one  surety — Promissory  note — Indorsement — Evidence- 
Statute  of  Limitations.     Davies  y,  Humphreys       .         .         .         .         .54' 

PROMISSORY  NOTE.     See  Bill  of  Exchange. 

RATE — Appeal— Reception  of  evidence  by  Quarter  Sessions — Court 
improperly  constituted  —  Some  magistrates  interested  in  subject  of 
appeal — Certiorari — Prohibition  in  private  Act.  /?.  v.  Clieltenham  Com»ni'- 
sioners 32i 

And  see  Poor  Law,  2 — 6. 


of  a  brewery  granted  on  the  application  of  a 
spiritual  person  who  was  a  dormant  partner  therein.     Hale  y.  Hale      lOT 
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HKTiEAftE— Plea  of— Belease   given  by  one   of   several  plaintiffs- 
Fraud  on  releasor— Pleading.      Wild  \\  Wiltiium 711 

BEVENUE— Probate  and  legacy  duty— Power— Appointment  by  will 
—Appointee  person  entitled  in  default  of  appointment.    rUitt  v.  Ronth  111 

BEVEBSIONEB.     See  Watercourse. 


BIVEB — Biver  navigation — Tolls,   distress  for — Impounding  barge 

and  goods —Pound-breach — Pleading — Demurrer.     Parreit  Navigation   v. 

w-^        HUfWfT 729 

SALE   OF   GOODS— 1.   Contract,   evidence    of— Acceptance    inferred 
J          from    conduct — Goods    in    defendant's    hands    for    purpose    of   sale — 
Delivery  of  account  by  defendant  debiting  himself  with  goods  as  '^  sold." 
Edan  V.  Dudfiefd 258 

2.  Contract  in  writing  within  Statute  of  Frauds — Parol  variation — 

i^>^        Delivery,  change  in  date  of— Change  in  contract  must  be  in  writing. 
^^T-        Marshall  Y,  Lynn 634 

3.  Note    or    memorandum — Two    distinct    dociunents,   whether 

?Tt        forming  entire   contract — Documents  must  be  necessarily  connected 
with  each  other.     Smith  v.  Dixon 827 


4.  Payment — Befusal   of  seller  to    perform  contract — Time  of 

payment — Tender  after  expiration  of  time  specified — Subsequent  sale 
to  another.     Martindale  y.  Smith     ........     285 

5.  Spirituous  liquors — Sale  not  amounting  to  20s. — Tippling  Act 

— ^Buyer  of  liquor  not  the  consumer.     Hvghes  v.  Done  ....     253 

6.  Usage  of  trade — <*  Eighteen  pockets  of  Kent  hops  at  100^." 

held  to  mean  £5  per  cwt.     Spirer  v.  Cooper 298 

SETTLEMENT  (IMLABBIAGE) — Ante-nuptial  agreement — Mortgage 
of  estate  subject  to—Priority.     See  Mortgage,  6. 

SETTLEMENT  (VOLUNTABY)— Covenant— Deposit  of  deeds  with 
trustees — Equitable  mortgage.     See  Mortgage,  2. 

SHABES — Transfer  of — Statutory  requirements  of  deed — Transfer  in 
blank.     Hibbletuhite  v.  M^Morine 578 

SHIP  AND  SHIPPING— 1.  Charter-party  —  Demurrage— Bunning 
days — Unloading — Unloading  interrupted  by  wrongful  act  of  ship- 
owner— Pleading.     Benson  v.  Blunt 438 

2.  Charter  of  ship  to  load  from  foreign  port — Demurrage — 

Unavoidable  detention  of  ship  by  frost,  after  cargo  on  board.    Fringle  v. 
3fof/ett 519 

3.  Collision — Pilotage — Ship  in  charge  of  pilot — ^Bemoval  from 

one  dock  to  another  in  port  of  London — Liability  of  owners — Pilotage 
.Act,  1826.     Lncey  v.  Ingram     .         .         .         .  .         .  .621 

4.  Statutory  limitation  of  ship-owner's  liability — Costs  of 

recovering  compensation.     Ex  jmrte  Rayne 480 

5.  Master,  authority  of— Pledging  owners'  credit  for  money  for 

necessaries — Owner    resident    in    England    and    money    borrowed  at 
Sngflish  port  wheie  owner  had  no  agent.     Arthur  v.  Barton  .     542 

6.  Master,  obligation  to  employ  his  whole  time  in  service  of  his 

employer — Custom  to  trade  on  private  account.    Gardner  v.  M'Cutcheon  154 

7.  Disbursement — Money  advanced  to  master — Clause   in 

cliarter-party  specifying  amount  to  be  advanced — Advance  at  foreign 
port  in  excess  of  amount  specified.     Vauyhan  y,  Fiizhngh    .         .         .     830 
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SOLICITOB— 1.  Bill  of  costs— ^Action  for  work  done — Payment  into  J 
Court  of  sum  to  cover  items  to  g^iven  day — Denial  of  further  liability  as  ^| 
to  residue.     Stearensou  v.  (-orjioration  of  Berwick     .....     23i»     I  ^ 

2.  Taxation  of  costs— Agent's  bill— Special  agreement- 
Departure  from  ordinary  rules  of  taxation — Petition.     In  re  Smith  .      Vi 

3. Counsels  fees — Necessity  of  si>ecifying  cause     |  rv. 

and  particular  fees  charged  toY,    hh  re  Smith >i*^ 

STAMP  DUTY — Unstamped  document  —  Agreement  —  Wine  mer- 
chant's memorandiun  acknowledging  possession  of  wine  belonging  to 
customer — Whether  admissible  in  evidence  without  stamp.  BUtrkn-tU  t. 
M'Xavghtou 224 

STOCK  EXCHANGE  — Bules  and  usages  of.  See  Principal  and 
Agent,  1. 

TENDER— Disputed  bill— Tender  of  less  than  sum  claimed.  HemrofH 
V.  Oliver 290 


* 


TIPPLING  ACT— Sale  of  liquors  under  20^.     See  Sale  of  Goods,  o. 

TBOVEE  AND  CONVEBSION— 1 .  Sale  of  goods— Specific  goods  not 
paid  for — Tender  of  price  after  expiration  of  time  of  payment — Sale  of 
goods  to  another.     Martimlale  v.  Smith  .  .      *  .     2X5 

2.  Title  to  goods — Possession — Lien — Pleading.  Leyyy.  Emm  490 

TBUST — 1.  Trustee — Acceptance  of  trusts-Trustee  declining  to  act 
but  holding  settlement  for  six  months  for  safe  custody.  Et^ans  y. 
John  ...............         7 

2.  Breach  of  trust — Trustee  also  tenant  for  life — Omission 

to  make  proper  investments — Interest,  rate  of — Costs.     Mousley  y.  i*arr 

13 

3. Beal  estate  —Devise  to  wife  absolutely  for  mainten- 
ance of  herself  and  children — Bight  to  sell  real  estate.  Wotnlx,  Rirhar*!- 
son .s3 

And  see  Executor  and  Administrator,  3.' 

UNIVEBSITY— Vice-Chancellor's  Court  —  Jurisdiction  —  Action  at 
common  law  against  member  of  University — Decree  of  Vice-Chancellor^s 
Court  ordering  plaintiff  to  stay  action  and  to  pay  costs — Default — ^Arrest 
— Prohibition.     In  re  the  Chancellor  of  Oxford         .         .         .         .         .     463 

VENDOB  AND  PUBCHASEB  —  I.  Conditional  sale  —  Advance  of 
money  to  enable  purchaser  to  complete  purchase— Absolute  sale  to 
vendor  in'  default  of  redemption  within  given  time.     Ptrry  v.  ^Mdon*r.r^^f't 

49 

2.   Conditions  of  sale — Misdescription — Deficiency   in  quantity 

— Compensation.     Frost  y,  Jirewer  .  .^       .  .KIT 

3.  Covenant — Unpaid  purchase-money — No  necessity  to  allege 

that  vendor  tendered  conveyance — Duty  of  purchaser  to  prepare  and 
tender  conveyance.     Pofde  v.  Hill  .....        ...     KO,> 

4. Several  'covenant — Sale  by  several  co-owners 

— Suit  by  one  only  for  his  share  of  purchase-money — Non-joinder  of 
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